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Cite a8 35 NRC 1 (1992) CL-8241

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS

tvan Selin, Chalrman
Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gail de Planque

In the Matter of Docket Nos. 50-445.0L & CPA
50-448-0OL
TEXAS UTILITIES ELECTR'C
COMPANY
(Comanche Pezk Steam Electric
Siatlon, Unlts 1 and ) January 17, 1892

The Commission denies a motion 1© reopen the record because Petitioners
were not parties o the proceeding, and their motion did not address the five
factors necessary for laie intervention. Even if they had ad. cssed and satisfied
the late intervention staadards, they failed (0 satisty the reopening requircments

RULES OF PRACTICE: MOTIONS TO REOPEN RECORD;
REOPENING OF RECORD (STANDARD FOR APPLICANT);
STANDING TO INTERVENE; NONPARTY PARTICIPATION

Petitiorers are barred from secking a reopening of the record because they
were not parties to the proceeding itsell.




RULES GF PRACTICH INTERVENTION (STANDING
INTERVENTION PETITION (PLEADING REQUIREMENTS
MOTIONS TO REOPEN RECORD; STANDING TO INTERVENE
NONPARTY PARTICIPATION

RULES OF PRACTICY LICENSING PROCEEDING

HEARING

RULES OF PRACTICH INTERVENTION PETITION
REQUIREMENTS):; NONTIMELY INTERVENTION HI

'

RULES OF PRACTICH INTERVENTION PETTITION (PLEADING

REQUIREMENTS); REOPENING OF RECORD (TIMELINE?

ARA ENFORCEMENT ACTIO

RULES OF PRACTICH JURISDIC
PETITTIONS




L o e DA et I B A A (e D I L e I i s i o AR T r——— R —— p—_—

MEMORANDUM AND OORDER

L INTRODUCTION

This matier s before tie Commission on a request by Sandra Long Dow
and Richard *. \ R. Mikky™ Dow (“Petitioners™) 10 reopen the Comanche
Peak operating license proceedings ' The Texas Utidities Electric Company (“TU
Blectric™), the Licensee, and the NRC Staft have responded i opposition 1o
the request. For the reasons stated below, we deay the request 10 reopen the

proceedings.?

Il FACTUAL BACKGROUND

The NRC initiated the Comanche Peak operating hicense ("OL") proceed:ngs
in 1979, See 44 Fed. Reg. 6995 (Fzb. §, 1979). At that ime, (hree paruies were
admited into the proceeding. Neither the Dows nor the “Disposable Workers
of Comanche Peak.” the organization they represent, were among those parties.
Subsequently, two of the three original intervenors voluntan'y withdrew frod the
proceedings A sccond proceeding dealing with a constraction permil amend-
ment ("CPA™) for Comanche Peak Unit 1 was added in 1986 and consolidated
with the OL proceeding  Again, neither the Dows nar the “Disposable Work-
ers” sought intervention. In July 1988, the NRC's Atomic Sarety and Licensing
Baard issued sn order dismissing the Comanche Peak proceedings pursuant 1o a
settlement agreement berween the paies:  TU Elecine, the Sialf, and the Tit-
izens Association for Sound Energy ("CASE™), the lone remaining intervenor.
See LBP-88-18A, 28 NRC 101 (1988)° LBP-88-18B, 28 NRC 103 (198%8)°

! fiasudes Dow reprsents an orgruzation namest “Theporable Warkers of Comanche Peak Sisa Elitrie Statan
? Patitionsrs atylod their pleading &+ “hefore the Avamic Safely and Licensing Bowrd * However, thare 10 mo Bosr
cutrently constututnd in e Comanic Mak operaung b proceedu gs all sctivity 1 the sdjudicatary
portion of that proveeding ended sevecal yean agn Indeed, were & nax for U fac that the hoense Tor Unt 2 has
ot 1o be waned, there would be no persang bcense preseding @ “eopen.” According! - tus i i belore
the Comuusson for dwpositios

The pireding Alse contawe stavanenss that might e castnasd s sllegations of muconduct by NRC enpioyees.
Frar that reascn, it has haco veferned W the Office of lnspecior Cenaml for appropriate action
’mwu“cmmwn.mmmuw,m
fron ihe pracecdings CLI-88- 12, 28 NRC 605 () 958), as modifed, CLIET 5 28 NRC 348 (1999), o '@ Clusens
Association for Far Uttty Regulation v. NRC. K98 ¥ 20 S1 (5% i 1989), cerr. demied 111 8 L 246 (1980)

-
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L ARGUMENTS OF PARTIES

A Petitioners’ Reguest

On Novembe, 20, 1991, the Petitioners Gled the pleading now before us,
Peationers labelod the pleading a “motion 10 reopen the rocord,” but asked the
Commission 0 both “reopen (he record . . and iherealior grant the petitioners
leave 10 file thelr motion for imtervention ” See Motion 0 Reapen (“"Maotion™)
at 1. Petidoners stited their imedion 10 “file, within 45 days, all necossary
alfid A and -~ documentation . . . " Motion al K. Pettionors claimed
authority for 1 a4 hmission under 10 CFR.§ 278, which governs motions
10 reapen a record, and addressed the three faciors required by that section *

A request 10 reopen the record must be (1) umely, (2) address “a signiticant
safety or environmontal issue,” and (3) “drmonstrate thai a matenially different
result would be or would have been likely had the newly proffered evidence
been considered initially.” 10 CFR. §2.734(n;. Briefly, Poutioners allege that
they satisfy the first prong of the test “because some of the evidence, of the
greaiest material vadue w [the NRC), has only come to light within the last
thinty (30) days.” Motion at 2-3. Fetitioners allege that this

Inlew evidence tegarding the payment of “hash® toney 10 whoitleblowers, md w 1ostify
before thie Board surfaced for the first Lime afier the rwoord was ciornd, and, new evidenoe
concerning e pryment of “hush”™ maoney 1o the itervenar CA S has anly, v surfaced

id sl

Petitioners allege that they satisfy the second prong of the test because they
have provided evidence of (1) mone  @id 10 polential witnesses 1ot 10 Wesuly
before (he Licensing Bourd, and at witness coerced imMo accepling money
in exchange for not testifying before  Liconsing Board (id. a 34); (2) false
and miskeading evidonce submitted by TU Electric, which was the basis for a
Liconsing Board decision in December 1983 (id. at 4-5); and (3) false testimany
by the management of TU Electric and Brown & Roo, its principal contracior,
in 8 Department of Labor (“DOL*) proceeding arising from actions st Comanche
Peak (id a1 5+6).

Finally, Petitioacrs allege the' they satisf® the third jrong of the “reopening”
test because they believe that they would 1. - ¢ been granted leave (o inlervene
in the proceedings had they known about this information at that time and

B

* Poiionans sleo Gie “26 CFR Pan 187 an suthorty fur theit subenission However, Title 26 of the Code
of Federa! Regulations conuims reguisions apphicabie 1o the Deparimnt of Labor (“LOLY), not e NEC. We
presume Petivionen have confused DXL regulations with NRC rogulstions, found ot Tide 10 of e Code of

Foderol Regulations
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PR —————

P —— | ===

B —



boen able © bring i 0 the Board's auention. /d &t 6. Pedtioners also allege
that various representatives of TU Blectne, CASE, and the NRC Stafl either
“knowingly remained sdont” and deliberutely failed 10 nouly the Board of
relevant information of actively perjured themselves belore the Licensing Board
duning these proceedings. Id. at 6.8,

However, the Petitioners 4o not subimit any affidavits by (hemselves or anyone
else in suppon of these allegations in this particular motion.  See 10 CFR.
§2.73(b). lisicad, they submit selections from vanious prior pleadings belore
cither the NRC of the DOL.

B, The Licensee's Response

The Licensee argues that Petmioners cannot seck 10 “reopen” the record
bocause they were never @ “party” (0 Whe proceeding when S was an active,
ongoing pracoeding. See Texas Utilivies Response ( TU Resp.™) at 20.21. The
Licensee then argues that Petitioners have fatled 1o demonsiraie any right 1o
intervene in the proceedings because they failed 10 address the requiremonts
for @ law-filed petton, TU Resp. @t 21-25. Finally, the Licensee argues that,
assuming arguendo that Peutioners can seek reopening of the record, Petitioners’
pieading does not satisly the requirements of section 2734, Jd al 2541 The
Licensee urges, among other things, thy Cie aliegedly “new” material \s not
new and that all of the concerns raised by Petiioners have been reviewed and
addrossed by (he NRC.

C. The NRC Staff's Response

The Stafl supports the Licensee's argument that only & party 10 a proceeding
can seck 10 reopen that proceeding. NRC Staff Response (“Saff Resp.™) at
S0, The Staff then argues that Fetitioners have failed 10 demonstrate that
they have standing 1o intervene (Staff Resp. at 6-9), and that Petitioners have
failed 10 address the requirements for a late-filed petition & imervene (id. &l 9).
Finally, the Staff argues that Petitioners have failed 10 satis'y the requirements
for & motion 1o reopen. /d. &t 10-18, In the process, the Swafl points out that,
wilh perhaps two exceptions, the pleadings submitied as “new evidence™ by
the Petitioners have been submitted 10 the NRC on previous occasions by other
potential inlervenors

N e —— I ——
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B, Petitioners’ Reguest for Late Intervention

Petitioners” pleading asks that we “bath re-open the reeord of the [Comanche
Preab ) proceedings, and thereafier grant Petitioners leave 1o file their motion for
intervention.™ Motion at 1, However, we find that the pleading before us Clearty
does not sausfy our veguirements for consideration of o late-filed petivion for
leave o iaervene, Quite simply, Petuoners have not even addiessed the five
factors contained in 10 CF.R. § 2.714(a) 1(1)-(v). Accordingly, ~e do noi grant
Peutioners laie intervention and. therefore, we deny their request for reopening.

C. The Merits of Petitioners’ Reopening Request

While we hold today Lat Petitioners are nol entitled 10 seck 10 reopen the
record of the Comancly Peak operating liconse proceeding, we have reviewed
their submission in an effort 10 determine il their arguments have any merit.
We conclude that even if Petitioners could satisfy the reguirenents for lae
intervention, their resent petition clearly fails o satisly (he requiremerts of
section 2,734 for mopening the record.

As we noted above, Petitioners must first demonstrate that their reguest 1s
timely, 10 CFR. §2724a)1). However, while Petitioners allege that their
“new” information has ordy come 10 Light “within the last thirty (30) days,” we
find thet the infor=adon their mation has been before us on previous
occasions. As the Stalf notes, Exhibits A and B were {ormally submitied 1o the
Commission either by the Citizens for Fair Utility Regulavon (“CFUR™), Mr.
Joseph ). Macktal, or Mr. Lon Burnam in their attempts for late intervention
soveral vears ago. Thus, this mawerial is hardly “new™ or “recently discovered™
material supportiag reopening of the Comanche Peak record *

Exhibit C 15 an initia) decision by the Department of Labor in an employment
discrimination case dated May 12, 1989, almost 3 years ago. This decision is
a public document and is hardly “new"” evidence. Exhibit D appears 0 be
& hand-writien now: critical of an attoaney for CASE but without any date o
suthentication. Moreover, even if it were daled and authenticaied as being
an evaluation of this attorney by a DOL Administrative Judge - us alleged
by Petitioners — we find that it hardly constitules “new evidence” wartanting
reopening the record of an unrelated NRC proceeding. Exhitat E is a portion of
a published opinion by the NRC's Atomic Safety and Licensing Board, dated
December 28, 1983, Again, this is hardly “new” evidence discovered “within
the last 30 days.”

Tha Commuson denied oty the CFUR and Mackia! reguests. See C1LIES (2 and CLJ- 899, s M Bumnam
withdrow his requen volwsiarily Pectioners allege Bl this wihdrawal was under “suspioons ciroumsances
Motion 81 2 However, thiey peovide absalutely no suppon {00 tha allegation
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allegation — much less @ showing — that the Licensing Board way have rehied
upon testimony by these employees. Again. this matier appears 1o be a concern
for the DOL, not the NRC.

Finally, Peutioners allege that TU Electric employecs commitied perjury be-
fore the Licensing Board pror 1o the Board's Order of December 2K, 1983,
Motion at 4-5. However, in thelr motion, Peationers cie absolutely no docu
mentation for that aliegation. Petitioners do not even support the alicgation with
their own affidavit; instead, we have only their own ipse dixil in the mobon,
The only document cited in the motion in relation 1o this matter is a copy of the
Licensing Board's opinion. Sut that opinion does nol conain any venfication
of Petitioners' allegation.  This unsupparted allegation simply cannot suppon
reapening the rocord. Acoardingly, we find that Petitioners have fuiled to meel
the second prong of the reopening test !

The third prong of the reopening est requires that Petiioners “demonsirate
that a materially different result would bo or would have been likely had the
newly proffered evidence been considered inttially.” 10 CFIL §2 733
In this situation, Petitioners needed 10 show that the Licensing Board — and
the Commission — might well have refused (0 accept the proposed seitlement
agreement betwoen CASE, TU Electric, and the NRC Swalf and insicad would
have continued the proceedings with the same o new wtervenors.  Insiead,
Petitionors simply aver tha they would have been allowed o inlervene 1 the

. Motion at 6.

As the NRC Swaff and TU Electric have noted, many of these same arguments
were made both at the public hearing o discuss the Jroposed settlement
agreement and in various motions for law intervention.  See, e g . Transcript
of Hearing (July §, 1988), CLI-88-12; CLI-89-6. We concluded then that those
arguments — based on allcgations similar 10 these and on these and similar
documents — were insafficient 10 support either challenges 10 the agroorent of
petitions for late intervention, Three years have not chunged our opinica that
thesc allegations are insubstantial and unsupporied and do not constiiute & basis
for voiding the settlement agreement or reopening the proceedings.

 The Pitionen’ appear 0 be addrossad 1w the guestian of pipe suppon design ol Comanche 'k
Motion & 45 The has wand the oparsting license for Unit | of Comanche Prak and the Sl may wie
enforament sction agaioat \hat licence should aruneiances warreni  Accordingly we hareby o e Petiianen
mation 10 the Siall under 10 CF R §2.206 for review of these alicgay e 10 the edient thet they may sppiy o
Unit | We also eapest that the Saff will incomoneie any ovidence uncovered in Ui process inlo their review nf
acuvites o Uni 2

B ———
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V. CONCLUSION

Because Peuucaers were not parties (0 the Comanche Peak pros ceding. they
ceunit seck 1o eopen the record unless they st become parties by tling a
succossful petition for late inlervention,  Thewr “motion 0 eopen” does not
address the five faciors roguired 10 be satshied in order 10 achieve this status
Therefore, we do not grant them late intervention.  Even if Petivoners had
addiessed and satisfiod the lale inervention standards, the motion © reopen
would have been denied, because Peutioners have failed o sausfy the reopening
stundards,

' 1§ 80 ORDERED,

For the Coammassion

SAMUEL J, CHILK
Secretary of the Comalssion

Daed at Rockville, Maryland,
this 17th day of January 1992,
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Cie as 35 NRC 11 (1892) LBP-821

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Belore Administrative Judges:

tvan W, Smith, Chairman
Peter 5. Lam, Ph.D.

Harry Rein, M.D,

iIn the Matier of Docket No. 50-333-OM
(ASLBP No. 91-645-02-OM)
(Facllity Operating
License No. DPR-59)
(EA 91-053)

NEW YORK POWER AUTHORITY

(James A FitzPatrick Nuclear
Power Plant)

In the Matter of Docket No. 55-0615-5C

(ASLBP No. 91-646-02-5C)
{Sanlor Reactor Operator

License No. SOP-10561-1)
(EA 91.054)

DAVID M. MANNING
(Senlor Reactor Oparator) January 21, 1062



MEMORANDUM AND ORDER
(Terminating FizPatrick Proceeding)

SYNOPSIS

The Board terminates the FitaPatrick proceeding by granting the 1ot motion
by the NRC Swff and the New York Power Authority (NYPA) 10 approve &
sottlement agreement. Mr. David M. Manuing, a party 1o the relaled Manning
proceeding, objects (0 the seltlement agreement because, he states, his hearing
rignts may be adversely affecied by L Because Mr. Manning failed 1o stute
grounds upon which his objection can be sustained, the FiePatrick proceeding
is iminated. The resolution of factual issues by the FuzPatrick settlement
agroement is not res fudicata respecting any of those issues in the Manning
proceeding.

BACKGROUND

David M. Manning is an NRC-licensed senior resctor operaior (SRO) em-
ployed by the licensee, NYPA, ot its FitzPawrick Nuclear Power Plant.  Mr,
Manning admits that he has used unlawful drugs in violation of the policies
of the Nuclear Regulatory Commission and that, on October 9, 1990, he tried
10 thwart a random drug test adminisiered in accordance with NRC regulations
and NYPA's related drug-use screeming program. Mr. Manning also admits that
he hed previously been ref~med 0 the NYPA Employee Assistance Program
as @ result of a cocaine-positive test in August 1988 Manning Affidavit at 2
(atached 10 Answer).

On May 2, 1991, the NRC Staff issued an “Urder Modifying License
(Effective Immediately)” 1o NYPA with ruspect 1o the FitzPatrick license. The
order was founded upon the drug-testing and use cpisodes. 1t stated that the
episodes raised concerns rhoul Mr. Manning's integrity and trustworthiness.
The order modified the FitzPatrick license o probibit NYPA from employing
Mr. Manniag in Part S0 activities without prior NRC approval 56 Fed. Reg.
22,022 (May 13, 1991). On May 31, 1991, NYPA answered the order requesting
that it be rescinded or, if it is not, that NYPA be wfforded & hearing on the order,

Also on May 2, 1991, the NRC Staff issued an “Order Suspending License
(Effective Immediately) and Order o Show Cause Why License Should Not
Be Revoked” respecting Mr. Manning's Pan 55 SRO license — an action also
based upon the drug-testing and use opisodes. 56 Fed. Rey 22,020 (May 13,
1991). On June 6, 1991, Mr. Manning, by his atorney, requesied a hearing on
the arders against his license. However, Mr. Manaing did not request a hearing



an the arder modifying the FiePaurnck license even though the Federal Kegisier
nodice annour je¢ his right 10 do so, 56 Fed. Reg. at 22,025

On August 9, 1991, in consideration of the respective answers, the NRC Sl
modified both the FizPatrick and Manning orders. The Modified FitePatrick
Order pernidts NYPA 10 allow Mr. Manning to return 1o Part 50 duties provided,
among other things, that he follows a specified 3-year drug-1osting program. 56
Fed. Reg. 41,378 (Aug. 20, 1991).

Mr. Manning's suspension and show-cause orders were modified L suspend
his Pant 85 SRO license for & minimum of 3 years, rather than W pursue an
outright revocation. The Modified Manning Order would require Mr. Mataing
1o participate in extensive 3-yoar drug-tosting and rehabilitation programs. Afiers
completion of the programs, he may apply to have his license reinstated. 56
Fed Reg. 41,590 (Aug. 21, 1991).

On August 28, 1991, Mr. Manning returned 10 Part SO duties, but hot 10
hcensed reactor-operalor duties, as permitied by the modifications.  However,
neither NYPA, at first, nor Mr. Manning accepted the modified orders as a
resolution of the issucs cach wish 1o be heard by this Board. Later, on October
7, 1991, the NRC Staff and NYPA filed their joint motion for approval of a
scitlement agreement,

SETTLEMENT AGREEMENT

Under the settlement agreement, the NRC Stalf witcdraws both orders issued
10 NYPA, and NYPA withdraws its request for a hearing. NYPA agrees not 1o
deviate from a followup drug-testing program it established for Mr. Manning in
accordance with section 2.4(0) of Appendix A 10 10 CER, Part 26 (integrity
of arine specimens) for 3 years from the date Mr. Manning rewrns w Pan
S0 duties. The period between drug tests will not exceed 90 days. There are
provizions for tesung after ahsences from work.

The settlement agreement and the Modified FizPatrick Order require Mr.
Manning 1o be tested far less frequently than does the Modified Manning
Order.  UnJer the latler, Mr. Manning would be subject W weekly, then
semimonthly, then monthly testing during the 3-year program, compared (o
the 90-day minimum interval under the Modified FuzPatrick Order and the
seltlement agreement.

13



REGULATORY FRAMEWORK

NYPA noies that:

M. Manning - . . is subyect 1o 8t Jeast 1wo separsie sources of fogulatian. (1) by the NRC
wnder Pant 55, and (2) by his employer, *'YPA, which har independent responsibiiities andes
its Pant SO license, generally, and pu: .vam 1o federsl regulation (Le., 10 CER. Pan 26),
apesifically.

NYPA Response at 2.

NYPA is comect, Pant 50 permits licensees of nuclear povar units o employ
only reactor and senior reactor operators licensed under Part 55 10 manipulate of
10 supervise the manipulation of reactivity-related controls, 10 CF.R. §50.54(1)
(m), There is no specific regulation in Part S0 covering the employment of
nonlicensed personnel for activities under that part. But consistent with Part
50, the Commission has, by a statement of policy, adopted Industry Guidelines
for Nuclear Power Plant Access Authorizations, The Guidelines are designed
to assure that personnel granted unescorted access 10 protected and vital arcas
aof nuclear facilities are wrustworthy and reliable.’ Final responsibility under the
Guidelines rests upon the utility. There is no aspect of Part 50 that would prevent
factlity licensees from establishing their own, higher reliability standards for its
Part 50 personiel.

In the proceedings before us, Mr. Manning's objection is that NYPA's
settlement action would unfairly affect the reinstatement of his Pant 55 SRO
license. But Mr. Manning is not an independent actor in his dispule with the
NRC Staff. He is an NYPA employee, and he needs his employer's confidence
in him 0 regain his SRO license.

Auamm(auopum’sumuwerhn”mbeucﬁuduuy
upon the request from the nuclear power facility licensee where the applicant
will be empiloyed. The facility licensee must provide evidence that the applicant
is needed and meets the facility's NRC-imposed requirements to be licensed.
The regulations impose @ clear duty upon nuclear power facility licensees 10
fosier, support, and maintain the licensing of only those reactor operators il
believes to be qualified and in good health. £g . 10 C.F.R. Part 55, Subpart C;
§ 55.31(a)(3)(6), §55.61,

In addition, Part 26 requires nuclear-power reactor facilily licensees (o
implement a fitness-for-duty program for employees such as Mr. Manning. Such
programs must:

¥ Nucloar Powet ¥1um Access Authoraation Program, Policy Swiement, Appendia A 53 Fed Reg. 753445 (Mas
9, 1988)

14



Peowide reasonable sssurance that nuclest power plant personnel will perform their tasks m e
relistie and trustworthy manner and are not undet e influence of any substance . which
w any way affects thew ablity o safely snd compeiently perfore they duties

10 CER. §26.10¢a).

The requirements for the fitness-for-duty programs are detailed and demand-
ing. Eg. Appendix A 10 Part 26. Particularly relevant (o these proceedings is
the requirement that coverud workers be subject o unannounced random drug
testing at a rale equal 10 at least 100% of the workforce cach year? Moreover,
facility licensees may take even more stringent fitness-for-duty actions than those
required by the rule. 10 CFR, §26.27(b).

THE PARTIES' POSITIONS

A.  Mr. Manning's Objections

Mr. Manning, who is not a party 1o the FizPatrick proceeding, did not join
in the settlement agreement or motion. The Board afforded him an opportunity
10 comment on the agreement.

On October 24, 1991, *Ar. Manning, by his counsel, objected 10 the seltle-
ment, stating that such a settlement, “would render a nulluy a significant poruon
of his hearing . . . . Counsel argues that Mr Manning would be denied his
statutory and constitutional right (o a hearing because, even if he were (o prevail
befare the Board, NYPA would be required 10 impase the conditions “‘sought
by the Staff " Objections at 3.

Mr. Manning secks a change in the settlement ggreement that would subject
him 1o either the testing program imposed by the Board in a future order or
that imposed in the Modified Manning Order. /d. at 34, However, the Board
doubts that this proposal has been well thought out. Counsel for Mr. Manning
seems not W understand that the testing provisions of the Modified FitzPatrick
Order and the settlement agreement are much more lenient than the provisions
ul the Modified Manning Order. /d. at 2-4. Moreover, Counsel's arguments are
vintually void of any legal analysis. For exampie, he does not discuss the fact
that the Board has no authority simply v alier the provisions of the agreement
between the NRC Staff and NYPA at his request,

'mmm.- 10 CFR §26 240002 Thet section doss nod specify the testing cyole panod
and ie, thenedore, logicaliv incamplets. However, the Sutement of Conuderstions for Pan 26 indicatons that the
Commission intenderd 10 sdopt an amual cycle, Lo, a tethod wharsby covered worken “are covered &t 8 e
oqual to approximaicly 100 purcent of the wosk farce, resulting o about two-thirds of the worke being sted
during e coame of 4 given year " 54 Fod Reg 24,468 (June 7, 1989); 26.5C.7. The Board has been usformed
hat 3 confo ung correcuon W Pent 26 1 fandwoming
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NRC Stalf's Reply

The NRC Stafl argues that Mr. Manning was afforded constiuuonal duc
process by the Federal Regisier notive and opponunity W request u hearing in
the FitaPatrick proceeding. Tre NRC Swafl also notes that Mr. Munning did
not seck (0 participaie in the selement negotiations even though he had been
nolified that the negotiations were under way, Thus, according 1o the NRC
Stalf, it is 100 lale for Mr. Manning (0 raise consitauonal objections. NRC
Stali Reply a 2-5.

The NRC Stalf also ropeals & puzzling assertion (with which we disagroe)
that the proposed agreement would have no effect in the proceeding regarding
Mr, Manning's senior reacior operaion's license. fd at 8, Joint Motion a1 acl,

€. NYPA's Response

NYPA responded that it has (he authonty, as Mr. Manning's employer, ©
aduainister “all applicable FitzPatrick policies and procedures © NYPA notes also
that it must meet NRC Part 26 requirements. Pursuant thereto, FitzPauick has a
fitness-for-duty program, which, incidentally, was accepled by Mr. Manning's
labor union, NYPA Respanse ut 5.

Further, according o NYPA:

[Tihe condisions of the Settloment Agrement are not timply Prose saughi by the Sialf. They
are condition which NYPA has purponelully sdopied. NYPA reguires compliance with those
conditions in order for Mr. Manning 0 do work pursuan 1o NYPA's Pant 50 License

Id at 6.

Al the Board's invitation, NYPA provided the affidavit of Radford J. Con-
verse, FitzPatrick's Resident Manager * wr. Converse explains that the proposed
drug wsting of Mr. Manning under the settlenent agreement is appropriate in
the ordinary course of business, given NRC regulations and Fitaanck policies
and procedures. Affidavy at 2. The proposed setlleriont it also important 1©
NYPA because it will conclude the controvessy with the NRC. But, even without
that benefit, the testips program 15 appeopriate because it provides reasonable
assurance of Mr. Manning's fitness (o retare 10 work. /d

b Mamorssdurs and Order. Noversher 25, 1061 (i) The Board also provided an eppomanily 10 M
Manning 1o ceapond 0 any NYPA of idevit Jd a0 2 He did not respored

16
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DISCUSSION

A, The FitePatrick Proceeding

To ensure his standing 10 object 1o any setlement or order in the FitzPairick
proceeding, Mr. Manning should have intervened ere in accordance wilh the
opportunity announced in the Federal Regicter notice. Mareover, @5 the NRC
Staff argues, by waiting until settlement negotiaticns were completed 10 object
1o the resull, Mr. Manning may be guilty of lackes.

In & neat, traditional civil proveeding, Mr. Manning would t¢ found W have
rested on has rights 100 long, and that would be the end of it However, this
proceeding is neither neat nor traditional, 1t is & complex, ti-lueral set of
related proceedings with parties shifting from one side 0 another as the issues

Al bottom, the NRC Staff and NYPA move this Board © find that the
settlement is in the public interest. We weie unwilling 10 do so in the presence
of a rasonsble question of whether NYPA was conveniently and unfairly
sacrificing Mr. Manning to settle its dispute with the NRC Saff. If the settlement
would unconscio ably deny Mr. Manning his opportunity for a fiir heaning i
his own proceeding, we would attempt W afford some reliel.

It is not our purpose in this analysis 1 decide whether NYPA iy imposing
the correct testing regimen upon Mr. Manning. Rather, we look W whethar
the westing regimen falls within NYPA's very broad discretion 1 assure that
its covered employces are reliable and trustworthy. We Go this solely o test
whether NYPA has been unduly influenced by a desire 1o sedle an annoying
litigation.

We are convinced by Mr. Converse's uncontroverted affitavit, the facts
admitied by Mr. Manning, and our review of (he relevant regulatory framework,
that the drug-testing program 10 be imposed upon Mr. Manning in the settiement
agreement has a legitimate business purpose apart from its coincidental value as
a settlement factor.

The settiement is consistent with the fitess-far-duty regulations. Equivalent,
or possibly more severe, tesung would be imposed on Mr. Manning even if
there were no dispuic 10 ne settled. The frequency of testing under the settlement
agreement, 90-day minimum, i not very different froin the minimum annual-rate
fPart 26 requirement for the general workforce, Unlike the general workiorce,
however, Mr. Manning has been ested once as cocaine-positive, and deemed
once 10 be cocaine-positive by his refusal 1o provide a specimen. In that light, the
90-day testing cycle appeas 10 be rather leniont. Moreover, afler two positive
tests, Mr. *Aanning could have been removed from Part 50 duties for & minimum
of 3 years. 10 CFR. §27.27(b)2). Instcad he was permitied 1 return  Part
50 work within 1 year — another indication of lenient treatment.

17
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There 18 nod the shighiest indication that Ny PA has acted unrcasonably wward
M1, Manning for the purpose of settling the FaePainck proceeding. Nor is the
NRC Swaff imposing a testing regunen for Mr. Manning upon NYPA, as he
has  rred. The settloment is essentially & rocognition between NYPA and the
NRC atafl that they have nothing o litigate. Neither party seems 10 yickd any
significant gud pro guo & considerauon i the settlement agreement

There are no grounds upon which this Board can sustain Mr. Manning's
objection 10 the settlement; the matter 18 beyond the purview of (k2 Board i the
Manning proceeding. The settioment is in the public interest and 15 approved

B, The Manning Proceeding

When Mr. Manning's counsel failed 0 understand that the FinePairick
settlement agreement would impose & much more lenient 1estng regimen upon
Mr. Manning than that imposed by the Modified Manning Order, his argument
that Mr. Manning would be adversely affected by the settlement lost most of
its force. Nevertheless, it is still open for Mr. Manning 1© try © establish
that & testing program more leniont than the program imposed by NYPA in the
settlement, or no progiam at all, is appropriste.  Since NYPA will sull have
considerable leeway and concomitant responsibility under Part 26 1o impose il
testing program upon Mr, Manning, the value of a favorable order of this Board
may be diminished * In any cveni, the Manaing proceeding shall go forward,

The NRC Staff and Mr. Manning are directed:

1. To emter into negotiations toward possible setdement in ight of this
opinion within 15 days following its service. The NRC Staff shall initiate such
negotauons.

2. If no sewlement agroeinent is reached within 30 days following the
service of this order, the parties shail begin discovery and preparce for hearing
in accordance with the schedule following page S4 of the prehearing conference
tanseript. The issue (0 be heard 150 “Should the Modified Manming Order be
sustained?” Mr. Manning's proposal for additional issues 18 unacceptably vague
and is rejected.

4 However, NYPA sistes that the evidence it may be develaped ot Mi Manaing s hearing “could well consunie
information which brings sbent » reconmideration of the terms of the NYPA-mandaied follow up drug westing

program © NYPA Kesporse ot §

- N



ORDER

IT 18 THEREFORE ORDERED that the FaePairick proceeding be wermi-
nated. The parties 10 the Manmng proceeding shall comply as directed.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter §. Lam, Ph.D.
ADMINISTRATIVE JUDGE

Harry Rein, MD. by 1W.8)
ADMINIS TRATIVE JUDGE

Ivan W. Smith, Chatrman
ADMINISTRATIVE LAW JUDGE

Bethesda. Maryland
January 21, 1992
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Che as 35 NRC 20 (1982) LBP-92.2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Balore Administrative Judges:

Charles Bechhoeter, Chairman
Dr. Cadet M. Hand, Jr.
Elicabeth B. Johnson

In the Matter of Docket No. 030-12145-CivP
(ASLBP No. 91622-01-CivP)
(Materials License
No. 29.14150-01)
(EA 89-07%)

CERTIFIEC TESTING
LABORATORIES, INC. sanuery 28, 1992

The Licensing Board, in an lnival Decision, determines that @ civil monetary
penalty sought 1o be imposed by the NRC Staff aganst a Licensee involved
i industrial radiography should be reduced from $8000 w0 $000. The Board
ruled that various reports and statements by the Licensee were nol inientionaily
false, as claimed by the Staff, but that the Licensee's system of records was
inappropriate and inadequate for complying with the recordkeeping requirements
of the license, As a result, the Board reduced the penalty from Severity Level
11 1o Severity Level 1L

LICENSE CONDITIONS:  REPORTS

Accurate reports are material 10 the NRC's licensing scheme for industrial
radiography. Inaccurate reports are thus matenial whether or not the NRC would
be led 10 take action on the basis of the erroneous information.
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RULES OF PRACTICE:  CIVIL PENALTIES

In reviewing a civil penally sought 10 be assessed by the Staff, a licensing
board may determine whether the proposed seventy level and penalty are
appropriate o, alternalively, whether the proceeding should be dismissed or the
penalty imposed, mitigated, of remitied. A board mey not increase the penalty
sought by the Stall.

CIVIL PENALTIES:  ASSESSMENT (BREAKDOWN IN CONTROL
OF LICENSED ACTIVITIES)

Because of the demonstrated potentiul dangers of radiographic operations 1o
the public health and sefety and the importance 24 audit reports 1o NRC's system
of regulation. a failure 10 prepare conect repots csn be of safety significance.
In this case, the preparation of inaccurate audit reports some time after the audit
had aken place was inappropriate for complying with the license requirement
and amounted 10 & hreakdown in contral of licensed acuvities.

CIVIL PENALTIES:  ASSESSMENT (MITICATION)

The promptness and extent 10 which a licensee takes comecuve &Uon is &
factor that a licensing board may consider in determining the amount of a civil
penalty,

TECHNICAL ISSUE DISCUSSED
The following technical issue is discussed:  Industrial radiography.

APPEARANCES

Murk C. Trentacoste, Esq. Moorestown, New Jersey, for Certified Testing

Bernard M. Bordenick, £sq., and Marian L. Zobler, Esq., for the United
States Nuclear Regulatory Commission Staff,
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INITIAL DECISION
(Order Imposing & Civil Monetary Penalty)

Opinion (Including Findings of Fact)
This proceeding involves an Order Imposing a Civil Monetary Penalty, dated
August 29, 1990, in the amount of S8000, against Cevuified Testing Laboratonies,

Iuc., Bordentown, New Jersey (heremnafter, CTL or Licenser). CTL is the holder
of License 29-14150-01, which authorizes the use of byproduct material for the

D Onder war publiased o 35 Fed Reg. 36,729 (Sep 6, 1990}
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conduct of industrial radiography and related acuvities ' The license requires,
inter alia, field sudits of radicgraphers w0 be performed at intervals not 1 exceed
1 months, during perioads when radiographic wark is being performed !

The Order was preceded by a writien Notoe of Violation and Propose
Imposiuon of Civil Penalty, dated Morch 9, 1990, which proposed the S8(00
civil penalty® On the same day, the Sl issued an Order 10 Show Cavse
why the Liconsee's license should not be modified w0 prohibit Mr, Joseph
Cuozzo, Radiation Sa'aty Officer (SO) at the Bordentown facility, from
serving as RSO of in any other posi-ion involving porformance - superyision
of licensed activities for the Licensoe.” The show-cause proceeding was later
settled, permitting Mr. Cuozzo 0 resume his duties as RSO but subject
additional corporale supervision *

For reasons set forth below, we concasie thal the violations proved by the
S1a% 10 have occurred are of & lower severity than those for which a penalty was
sou Mt aed, accordingly, that the civil penalty should be reduced from $8000 10
S50

L VIOLATIONS ALLEGED

As set forth in the Appendix 10 the Order Imposing a Civil Monetary Penalty,
the alleged violations for which & civil penaity 15 sought 1o be imposed are as
follows”

LA Condition 16 of License No. 291415001 requites, in part (hat licensed matenal be
poust sed aind used tn acoordance with statemnenis, reprsantations and procsdures
comained in & botier dated January 7, 1UKS wem No § of this letier roguires the
Radiation Safety Officer of his designated reprec nuative (o perform unannounced
field nudit inspoctions of cach mdiographer &0 inervals i 1o eaceed three months

Cuomrary o the above,

1. Fiold sudit inspection repor, dated July M0, 1937 sad July 21, 1987,
documenting quanerdy field audits of 1wo medwograpt . were crosed by the

© Mamarndum and Orcar {(Appeoving Settlament Agroemen and Tominating Proceeding). dated Jane 28, 19%0
W Soe Cars, 1 Tr 77, a0 22, 25 26, Tr. 22021 (Canty.

55 Fod Reg w 36730 The Natice of Viokauon dlso mchaded oher violstions Tor whiah ne aivil penalty has
boan sought. Camt, 1. T 77, 00 28
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Vice President/Radimtim Sefety Offioor (VRSO however field wadis of the
imidicmen) tudiographiers were oot perfomed an the rooorded dutes, oy sdeiiied
by the VRSO i an unerview with an NRC mveatigaion oo Fobwuiry B, 1980

2 Botweon July 1957 and Jwwiary 6 19088, go fGedd amdis for ane specific
g rapher wewe perdonned

LR 10 CPR 30%a) requires, in pant, that information provided to the Cummission s
& lioensoe be complete and sccurmte in all atenal foypeos

Camary 10 the sbove, nformation provided ty the VRSO dunng o welophone
conversaion with three NRC mpresorintives an Apnl 25 195K was inscesraie in
that the Vice Presdom/Radistion Safety Officer (VI/RSO), in respeanse 1o quesiions
regarding the feld sudi inspoaion repon deed July 21, 100), stued thal he
personally porformed the field wudit inpection. This satsment by the VRSO was
oot sceurste in all material mepees w e the VERSO subseguesitly sdmitind 1o
an NRC investigaton on Febeaary B, 1989 that he had oo andiod he rdiographe
oo July 21, 1957, bt had “made up” the sudi repon (o give the eppseaimnoe
of compliance wich the quanedy sudin fequitement  The saemont was material
becaus it had the potentinl o atfedt mn oagoing NRC revies of the manes

The Order categonized the two violations in the aggregate as Sevenity Level
11 and sought 1o assess & civil penalty of SR, The penalty was stated (o be
divided equally betweer the two violations.

The Licetace admitied Part 1.A.2 of Violaton LA and denied Part LA 1 ol
Violation LA and Violation LB * The Licensee also filled @ tmely request for a
hearing. dated Seprember 25, 1990, This Licensing Board was established on
October 30, 19907 In our Memorandum and Order (Schedules for Proceeding),
dated November §, 1990 (unpublished), we granted the hearing request and
wsued & Notice of Hearing "

The issues 10 be considered at the hearing, as prescribed by the Civil Penalty
Order, wore (1) whether the Licensce committed Violations LA and LB, as
set funh in the Notice of Violation (and as quoted above), and (b) whether, on
the busio of these . iolatione und Violation 1.A.2 as set forth in the Notice of
Violation (also quoted above) that the Licensee admined, the Civil Fenalty Order
“in the amount of $KO00) should be sustamed. At & preheancg conference held
in Bordentown, Naw jemsey, on December 10, 1290, the following subissucs (10
be comsidered under the aegis of the two broad sssues spelled out above ) were

also approved by the Board for litigation purposes !

1. Whether the RSO promptly sdvised the NRC that the sudi seport dated July 21,
19K wae nworrect

$Cum, 11 T T 0 26

P55 Ved. Reg 56,593 (Now. 8, 1990)

100%e Notice of Hoaring, deved Novembes: 7, 1090, was published a0 55 Ted Reg 4760 (Now ¥, 19%))
) Prenancing Conforence Ocder (lawies and Schedules), dated Decamber 19, 990 (unpublisbod) o1 34
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.

Whether, in sating that the July 21, 1957 audit repont was “ode up,” the RSO

sdmined thet he imendod 1o mislosd thy WRO or, slictatively, thai the opon was

mermly ineorect and no itended 1o msload the WRC

5 The soape and exiont of NRC mliance wa the July 21, 1087 sudit repon, &
referenced in the Appenidis 1o the Osdes bmposing & Civil Mowetery Penally (0 p
&) and o coeemplated by 10 CER Pan 2, Appendin © (VD)

4 Whether tse NRC Saall propody sppdied the 7 siandards in 10 CYR. Pan 2,

Appendin C (VI), misting 1o the considoriton of ol information. I paniculas,

whethi the RED was provided & copy of the nales of teammorgst of his eanarks o

feview wnd cwration

S Whether the NRC Staff gave approgwisie coosidersion 10 miigaiion based on the
Licensee't comective sction in requiring hand prepared and counteruigned swdit
ropens (s 10 CPR Par 2, Appondiz € (V), B2 sppears 1 require)

& mm.mmymmmydmmdm.mmmyw,mv "

In 18 Prehearing Conference Order (Issues and Schedules), dated December
19, 1990 (unpublished), the Board established schedules for discovery, the filing
of direct westimony, and for the evidentiary heanng. Both parties engaged in
discovery, which erminated on March 6, 1991, The Staff filed writien direct
testimony on March 25, 1991 The Licensee clected 1o present its witnesos’
testimony orally, &s i has & right © do in & proceeding of this type (see 10
CER. §27430b)X1))." The Board conduciod @ second prehearing conferen: .
on Al 16, 1991, immediaiely preceding the evidentiary hearing, which ook
place an April 16, 17, and 18, 19914

At the hearing, the Staff presented the tesimony of a panel of foar wil-
nosses:  Mr. Geoffrey D, Cant, an Enforcement Specialist with NRC's Office
Baforcement; Mr. Richard A. Matakas, a Seaior Investigaton with NRC's
Region | Office of Investigations: Mr. John J. Miller, formerly Senior Health
Physicist in Nuclear Materigis Safety Section C, Region |; and Mr. John R,
White, formerly Chiof, Nuclear Materials Safety Section C, Region L™ It also
relied on certain documentary evidence. The Licensee preseated two witnoesses
- Massrs. Joseph Cuozzo, the RSO, and Peter M. Sideras, 8 former radiogra
pher and nondestructive technician for CTLY — and also relied on documentary

9.

1 ay amaded hevogh Memerandum and Order (Telaphone Confersce Call, | 20505, deted Decentses 20,

1990 (unpublished). 4 2

13 S4e alio Tule Ganwma Koy, Inc. LBP41-25, 33 NRC 533 um 13 1861)

1 Sor Netice of Pretwaing Confarence wnd Lvidenciery Hoasing, deted [abraary 19, 1991, poblished o 56 Fed
7733 (Feb. 25, 1991)

1Sy Testienany, 11 Tr 77, Anachs. | 4 (Swternents of Profeasions] Ouakitia'iom)

Yore 328 WCwease)

e 244 (Siderar)
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evidence. We find cach of these withesses techmically qualified o present the
testimony that each sponsored,

The NRC Staff filed its proposed findings of fact and conclusions of law on
May 17, 1991. The Liconsee filed its proposed findings of fact and conclusions
of law on June 7, 1991, The Staff filed reply findings on June 21, 1991

1L POSITIONS OF THE PARTIES

The Statf founded its case on the questioned aconracy of two of the Licensee's
audit reports — one, dated July 21, 1987, concerning a radiographer named
Peter Sideras; the othor, dated July 20, 1987, concerning a radiographer named
Milton Ramero — toget.. f with statements made by the Licensec's RSO 10 NRC
representatives concerning the two audits. The NRC suressed the importance of
such reports 1o the regulatory scheme employed by NRC. It maintains in essence
that these reports and statements were deliberately falsified W convince the NRC
that the Licensee was abiding by the requirements of ils license corerning sudit
reponts (noted earlier in this Decision). Based on these assenedly fraudulent
reports and sutements, tne Stafl sought its $8000 civil ponalty,

On the other hand, the Licensee concedes the inaccuracy of al least one of the
reports and cenain of its statements but claims that it acted through confusion
or lack of proper care, with no intent 10 misiead the NRC. The Licensee ut the
hearing acknowledged the importance of the reports in guestion but indicated
that it had not accorded importance 10 the reports during the tme frame in
which the alleged violations were uncovered. As a result, the Licensee claims
that the violations should be considered of less severity than asserted by the
Staff, leading 1o a civil penalty of no more than $500.

1. NATURE OF BUSINESS

The Bordentown facility is a satellile of the New York oftice of CTL. The
portion of CTL's business conducted from the Bordentown facility that is rel-
evanl 10 this case concerns sealed radioactive sources containing byproduct
materia) that are used for radiological tesung.'* NRC Materials License 29-

% e documents will hereafier be referonced as “Sull FOE," “liconsne FOF," aué “Siaff Reply FOF " The
|iceruee, slong wiih i findings, also filed comunents on cenan of the SUIT findi gs. these

refererced a0 “Licarsse FOF Comenents

19 e oo of s case does ot indicate Ut CTL's entine Wsiness o oor mened with the use of radinactive
sonrces. Testimony of M. Cunzo ot Tr 417, 420 428, and 592 mplics thet alher acirity pomsied 8 the
Rordeniown slie, 4t least during the e wary cessation of mdiography following discovery of the Unmtant
vinletions
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1415001 permits CTL w0 possess™ and use conain radiouctive matenals s
sealed sources under carofully prescribed conditions, subject o regulstions
promulgaied 1 protect bogh the radiographens and the general public ¥

These regulations govern such matiers as the waining and certihication of
radiog aphers; the required records that must be mamtained, incloding source
usage, radiation Jevels, and personnel exposures; the conurol and testing of sealed
sources; radiation swrvey instruments; requirements for the vanous devices
associated with radioeraphic use of sealed sourves, including Tuncuonal criteria,
radigtion ievels on exiernal surfaces wnd from the slorage container, repair,
and maintenance: and inventories, Additional requirements o delatls may be
included v the facility license.

Each holder of & license for rdiography s inspocied at irregular intervals
by NRC inspectors, usually from the cognizant field office, vho armve on site
unannounced. In the course of the inspection, they may inspect and copy any and
all relevant records of the licensee, observe operations, inspect the facility, and
interview personnel. The inspectors may later ask the licansee for clarification,
confirmation, or additional information; this request may be by letter, in person,
or by phone. The product of the inguiry is the NRC inspection report ™

The Siaff testimony (not contested in this respoct by CTL) forcefully demon-
strated the importance of the NRC's regulation of radiograph ¢ acuvities. Rela-
uve 10 many operations repulated by the NRC, radiography presents the greatest
potential for inadvertent exposure, both for the radiographer and for the general
public. Indeed, the record suggests that radiographic sources are responsible for
most of the acute-radiation-exposure industrial acoidents in the United States ™

The staff employed @ CTL's Bordentown facility was small at the ume of
the audit of concern in this case. Those CTL employees playing roles in the
events being considered here consisted of a secretary, two radiograpiers, and
the RSO.™

The secretary performed such tasks as typing audit reports, lopging in work
submitied by customers and recording any special requests, transmitling repons
of testing, and undoubtedly perfor aing other similar duties. The radiographers
had been trained, examined, and certificd in accordance with (he reqguirements

P Uinder s Lerwe, CTL. oan josssss sourees coma fang indiom 192, cobal 60, or vesnen- 137 of assaned
siengths, no one of whi can eacesd 100 cunes The cesian otope & ased, under Ui Licanse, for calibeation
paposns. Siaff Tetumeany, L Tr 77, Avach 6 Exh 2

"mm w0 0 boensing of rediography and mdiclogical apemsions 85 pracueed by
CT1 are found o 10 CF K Pan 34, rogulations of more general apploatality are bvmed eisewharn o Tite 10,
particulaty Pane 20 and 30

Figuy oy Safl Tosumony, ff Tr 77, Atach 6 Eah & (inepoction Kepon (061214548001
Pwhite, ff Te 77, @ 23 In the Swiomen: of Cansdemtions 10 ¢ 1990 revisian of 10 CFR Pan 3, the
Comvatasion provided recent easmples of mdiogmphy incutents. White, If Tr 77, w0 3 Suff Tustimeay, Asach
5 (copy of 55 Fed Reg 843 (Jan 10, 1950).

Tr 245, 268, WS 86 (Swderas). CTL. also amployed & second ssonetary, & e end slendance clek, and 4
ookkoaper o Boardemiown (T 286 (Sutoras))
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of Appendix A of 10 CFR, Pat 34 ® The RSO, Mr. Cuovzo, who was also
wained and centified radiographer and & Vice President of CT1% had the overal!
responsibility for the operation of the Bordentow o facility and, as s RSO, for
the mdiolngical safety of its employees and the puolic. He was required 10 be
iamiliar with the govermng regulations, with the facility biocnse, and with the
work being done by the radiographers ™

Of particular importance 10 (his case was Mr Cuozzo’s responsibality 1o
an.  Whe work parformance of cach radiographer quarterly and 10 prepare and
mainiain the repoct of that awin 10 CFR. §3.11(d(1). For this purpose, a
printed form had been prepared that contained the name of the radiographer,
8 checklist of & number of ilems 10 e obscived, comments of the avdior, the
signature of the auditor, and the date of the audit.® The purpose 0 the audit
was 0 detormine, by obssrving him as he worked, whother the radiogirapher
was continuing 1© follow the proceduies established 10 prowect the public and
10 minimize his own exposarc o radiauon, as he had been trained * An audit
of a radiographer could be conducted, without advance notice, either within the
Bordentown facility or at 8 remote worksite

The radiographers had the use of an assortment of sealed radicactive sources,
cach insalled in an exposure device that also served as a shield from the
radiation; in order 15 make the necessary exposure, the source could be
mecharscally driven by remote operstion from this device, then retracied ino
its shicld ™ When not in use, all sources were kept in a locked storage facility ™
inventory of the conients of the storage facility was maintained by means of a
source utilization log, in which the radiographes entered, infer alia, his name,
the sowrce identification, the date, the job location, and the times he removed
and returned the source,” Calibrated radiation survey instruments were used 10
determine radiation levels on the outside of the storuge facility, on the outside
of the exposure device with the source in its fully shiclded position, and around
the periphery of the work area, with the source out of its shield and i position
(0 make the exposure ® These levels were recorded on radiation reports ™ The
radiation levels at each location were limited 1o predetermined values.
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Bty 91 (Cuono), Cars, ff Te. 77, 00 0

¥ Wiise, 1. 10 77, a1 34, Tr. 198 (White)

3 gon, g, Sualf Bixh |, Sl Tostmony, £ Tr 77, Ausce, & Fab 7, 0 7 14
¥ wWhike, ff Tr. T, w4

¥qy 20647 (Mdems) Tr 136, 337, 357 (Cuowno)

S Wise, 1. Tr. 77, 2t 3

B goaff Tewtimany, 11 Tt 77, Auach 6, Eah 4, a1 )

M Miliee, 11 Tx. 77, a1 6, Liverwos Eah. |, Tr. 300 (Sidernsy, Tr. 42627 (Cuorac)
Hory M (Cuorzo)

¥ Milter, £ Tr. 77, ot & Licenwee Exhs IA, 28, XC, and 2D

28

i



e e e R . P— ——

The sowrces used by CTL contain radioacuve matenial that gives ofl gumina
rays @s it docays: the number and eporgy of the gamma rays emitted depend
on the specific activity of the radioactive isolope thal has been encapsulated
The source “strengin (4 measure of the number of isMegTalions accurming per
unit time, often expressed in curies) depends primanity on the guantity of the
radioactive isotope in the source. The sources wre seased in order 1 confine the
radioactive matenial, thereby preventing contamination of the surrounding arcas.
Sources such as the¢ can be used much as are X-mys: 1o make pictures on filin
of specific portions of objects® in order 1o determine conditions not otherwise
visible (nondestructive tesdng).

The recard of this case contans lengthy discussion, albeit not for technical
reasons, of inspections that CTL radiographers made for, ¢ g, welder cortifica-
tion purposes.” Because of their small physical size, these sources are manag:-
able, are casily transporied, even in their mandatory shielded containers, and can
e used in locations inaceessivle 10 cumbersome X ray machines ™ Radiography
can be performed “on siie™ (within the Dordentown (acility) or in the hield, by
transporting the radiographer (and a helper, (f needed) and all his equipment (o
u job site ™

With this background, it may be helpful 10 follow a specimen submitied for
radiological testing atong its route through the facility. The secretary would log
in the specimen and record any specific reguiremeonts of instrucuons from the
customer. Mr. Coozzo would assign the specimen 1o one of the radiographers,
whi would proceed 1o perform the test. The radiographer would likely place i
in an open arca inside the building appropriste for making the test. He would
remove the selected source, in it sxposure device, from storage, fill out the
ulilization log, and position the exposure device 50 that the source would he
appropristely located when driven from the device. He would drive the sowce
oul of its shield w its position for making the exposure, but only long enough
for him 10 deiermine, with the radiation survey instrum &5, where 10 place the
ropes that would designate the delimited area *

With ropes in place and tagged and the arca diagrammed for record purposes
(exposed source and specimen location, distances from the exposed source, and
radiation levels at the ropes recorded), he would place his film and proceed 10

Y01 s eadiography business conoerms inspection (o1 lesting) of mewls  Modicsl rediography s, abwiously,
4 separmic fueld and 10 governed by difforing rmgulaory reguiremenis See 10 CFR Pan 380 Use of
IWMI'

This westbnony had sothing o do with e soteal dwasuraments bt only with the dating of e inapection
reports Ut wene sant 10 the cumomar See, e g Tr 26349 (Sideven), Tr 32535 (Cucaen) See alse aote 76
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make the exposure® After lapse of (he pecessary dme, he would reuact the
source, survey the outside of the exposure device 1o ensure that the source had
properly reuacted and was thus shickded, retreve b film, and, of that was the
last test 10 be made with (hal source, return it 10 §  go, Agan surveysn. 2 the
outside of the storage facility 10 confirm proper placement of the devie
storage. The ntilization log woukl be used 10 record the return of the device
and the radiation levels ¢

It was during one of these setups and restorabions tha Mr. Cuozao would
perform his audit.  He testified that his office was fairly close 0 the wrea
the Bordentown fe-ility in which the mdiographers worked and that when he
observed one working “back there,” he would go back and do an sudit on &
piece of paper, which he perhaps would give (0 8 seorelary for (yping at some
lwer time *

1t would appear that only 8 few of the actual field audits ever made it 1o typing.
However, one must ask the reason for the audit and its report. A radiographer
must epetitively perform & oumber of actions, no one of which is, of itsell,
challenging or complex, bul cach intended W minimize hi. exposure (0 raciation
and 10 prevont exposure of anyone else, al! while doing his job efficiently and
prodessionally, In many ways, the type of wadit addressed a1 '~ @th on the
record of this case is similar w the periodic personnel evalustions use”  na»
employers; in the present comext, it is a formal record of & mdiographe. » 4
performance of his Job — does he adhere 1o the rules (domonsuate good safety
practices) or has he become careless. 1t 15 approprise (and required) that these
audits be peniodic and unannounced * It is commendable that a supervisar does
not wail for the mandated date on the calendar o0 observe (even though not
always recording) the work of his co-worker. The NRC depends on acewt

41 7iis case is oot concemned with the quality of the picte made on fiim by U oapesure, slhegh this
gastity . of coume. of majer imgomance ¢ the company Pach isdiograplier most clée jus o “precuial enam”
which dotcminen, inier aia, whether he i capatic of obiaising be requisiie nfeematon on ¢ specimen The
“practical enam” el inchudos o review as 1o whethes the eadingrapher @ adhering o apydicatie safely mguinunens.
anmmhbwm See p N vy

See Licowon Bah. 1 how ook clear from the reoard, nor i 8 wnponant for thi o case, when in Bis dejuence
the rediographes might develop his flim
O1r 19960 (Cuamo)
0 CER §36 1)1 % White, 1 Tr 77, ot &, Suff Tasiowny, 1 Te 77, Avach 6 fiah 3.0 2
S White, 11 Tr 77, 00 4; Cami, £ T 77, 00 928, 20
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IV, STa.# DISCOVERY OF ALLEGED VIOLATIONS

On April 2%, 1988, Mr. John Miller, then an NRC inspector, conducied &
routine, unannounced safety inspection at the CTL facility in Bordentown, New
Jersey, Mr. Miller was the senior inspector and was assisted by Mr. Michael
Varela, also an NRC inspecior. The details of the inspection are documented in
NRC Inspection Repec . No. 030-12145/88-001 %

During the inspection, Mr. Miller reviewed records documenting the audies of
radiographic persoanel performed by iy icensee’s RSO, Mr. Joseph Cuozzo.
In an effort 1o validate the veracity of e audits, he cross-checked the audit
rocords against \he Licensee's utilization logs and radiation repors. The ut-
lization log contains & record of the exposure dovice used on a given date and
who used it, and the radiation report documents the radiation measurements of
the surrounding unre.trictad srea when a source has been used and also docu-
menis the quality assurance check performed on the radiographic equipment.*’
Mr. Miller also explained that of no radiation repont and utilization log exist for
a given day, one would assene no mdiography was performed on it day; and,
if no rad*ography was performed on a given day, no field audit could have been
performed on that day *

Mr. Miller inspected the Licensee's utilization log and radiation reports and
noticed that the RSO (Mr. Cuozzo) had documented that he performed an audit
of Mr. Peter Sideras, one of CTL's radiographic personnel, on July 21, 1987,
He found there was 00 entry 0 the source utilization log indicating use of a
source on that day or radiation repori documenting that radiography had been
performed on that date. At that point, he became suspicious of the audit record *

Mr, Cuozo was not present at the Bordentown CTL office on the day of the
inspection, and Mr. Miller asked Mir. Jideras and one of the CTL secietaries
to usyist him in locating the records needad. He asked Mr. Sideras and the
secretary if they could produce any paperwodk, “uch as & bili 10 a client, ©
verify thut mdiogmphy had been performed on July 21, “7%7, They searched
the files but could find nothing 1o verdy that radiography he.l been performed
on that date.®

Mr. Miller asked Mr. Sideras if he could remember if he had been audited
on July 21, 1987, but Mr. Sideras’ response 10 Mr. Milier was that he could not
remember if he had or ha? not been audited on that date. Mr. Miiler further

46 \tilter, 1. Y5 77, &t 5, Suatf Testimony, T Tr 77, Auack. 6, Exh 4

4" Miller, 1Y To. 77, at 56 See aiso wotes 33 and 38, and sccompanyiag wsi, apra
* Miller, 8, Te 77, w6

9 1 awe aloo Saff Testumeny, Attach. 6, Exb 4, 9 3

0 Miller, # Te 77, 0 7
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testified that the secretary stated that she thought Mr. Sideras meohd pave been on
vacation during that time of the year and th the e and atiendance clerk, M«
Lea Machulskis, would have the information. Unon check ng, Ms. Machulskas
found that Mr. Sideras had been on vacation o:, Jul. 21, 19879

Mr. Miller checked a represestat.ve sample of the other audit reports in (e
file w see if they corresponded 10 the utiiizaton logs and radiation reports. He
found no other inconsisiencies at that time other than the audit report dated July
21, 1987, The secretary made a copy of that sudit report and Mr. Miller wok
that photocopy of the July 21, 1937 report back 10 the NRC Region 1 office.®

Because the RSO, Mr. Cuozzo, was not present al the April 22, 1988
inspection, Mz, Miller interviewed him on the phone on April 25, 1988, (This
interview consttuted the exit vuerview for the particular inspection. ) The
telephone call was made from Mr. John White's office (M” White was Mr,
Miller's supervisor) on the speaker phone, and Mr. White, Mt Miller, and Mr.
Varela were present for the whole conversation.

Mr. Miller stated that Mr. Cuczzo said he could remember personally
perfornping an audit of Mr. Peler Sideras on July 21, 1987, Mr. Miller told
him that they were unable 1© locate @ raciation report for July 21, 1987, during
their inspection. Mr. Miller further reported that Mr. Cuozzo said he would
look for that report and forward it © Mr. Miller, and that Mr. Coozzo did not
inform him, either at that time or at any other time, that the July 21, 1987 audit
roport was incorrect. ™

Mr. Miller testified that NRC Region 1 recesved a letier from Mr. Cuczzo on
May 3, 1988, that included radiation reports for May 6, 1987, July 20, 1987,
October 22, 1987, and January 6, 1988, none of which had been requesied.
No radiation seport for July 21, 1987, the date of the Sideras audit roport, was
included. However, also enclosed were two auuit reports for Mr. Milion Ramero,
dated July 20, 1987, and Oclober 22, 1987 %

Upon inspection, Mr. Miller noticed that the audit report dated July 20, 1987,
for Mr. Milton Ramero &nd the July 21, 1987 audit report for Mr. Peter Sideras,
which had been copied duting the April 22, 1988 inspectior, were identizal
except for the names and dates. The signature on the July 21, 1987 repon
was & photocopy, as were the checks gssociated with the various items. Mr,
Miller stated that he became suspicicus that t.e July 21, 1987 audit repon
was fraudulent, and subscquently the matter was returred (o the NRC Office of
Investigations {O1).* (At that time, Mr. Miller was not suspicious of the July 20,

Sid See slso Suff Rah 2
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1987 audit report on Mr, Ramere )™ The basis for involving Ol is documented
in the May §, 1988 referral 10 OLY

Th: Region | Administrator requested O Region 1 0 dewrmine whether
the RSO at CTL had falsified a ficld avdit repon in an effort 10 mislead NRC
inspectons into believing that field audits of radiographic personnel were being
performed in accordar ¢ with the requirements of CTL's dicense. Additionally,
O was requesied o determine if the RSO had made {alse statements o NRC
ingpeciors concerning this matter. The investigation was originally assigned
1o investigator Jerome A, Cullings but was reassigned 10 Richard A. Mauwkas,
Semior Investigator, Ol Field Office, Region 1, on or about January 31, 1989 %

V. INVESTIGATION OF ALLEGED VIOLATIONS

Following referral of the matier o O, the Stall investigaior, Mr. Richard
Matakas, interviewed Mr, Cuozzo at the Licensee's facility on February §,
1989 % Mr, Cuozzo first indicated his awareness of the license requirement for
preparing quarterly field audit reports, Mr. Matakas showed Mr. Cuozzo copies
of the repons dated July 20, 1987 (for Mr. Ramero) and July 21, 1987 (tor Mr,
Sideras), and advised Mr, Cuozzo that both copies appeared 1o be photocopics
of the other and that NRC suspecied that both w2re fraudulent

Following a search of CTL files, the original of the July 20, 1987 (Ramero)
audit report was located, but the onginal of the July 21, 1987 (Sideras) repon
could not be found © Acorrding to Mr. Matakas, the July 20 report “appeared
10 he a photocopy with white-out on it and Mr. Ramero’s name and the date
July 20, 1987 typed on it. Mr. Cuozzo acknoviedged his signature on the
document.™ Mr. Matakas further testified that Mr. Cuozzo “readily admitted”
(10 Mr. Matakas] that he had “made up” both documents and thai he had not
perforred the indicated audits on the days in question ™ Al the hearing, however,
it became clear that, by his use of the rm “made up,” Mr. Cuozzo meant that
he had “prepared” the formal reports on a date subsequent 10 the date set forth
on the audit form, not that he had “fabricated™ such reports ©

e, 99 (Mities).
S8 Miliee, £ Tr. 77, 8 9 10 The referval appedrs in S@if Tetumony T Tr. 77, Auach. & Esh |
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During the interview, Mr, Matakas asked Mr. Cuozzo (0 sign a statement
regarding the two audit reports. Mr. Matakas first offered 1o wrike up a stalement
and retuen the next day for Mr. Cuozzo's review and signature, but Mr. Cuozzo
stated that he would have his secretary type up a short statement. Mr. Cuozzo
left the room and returned with a shor, typed signed statement, which he
thereafier corrected in longhand * The corrected swtement, in letter form and
dated February 8, 1989, reads as follows [crossouts as indicated; longhand
cotrections underlined ]

Dear Su,

The following forms of qualification for General Elecine dated July 21, 1987 were made
up by one Pete-Sederas-and-Meton-Remere Josoph Cuozzo J.C However sudits were never

sctually performed. On 7.20.87 and 7.21 87 qualification were for Milon Ramero and Peie
Respeatfully Yours,
{signed and typed)
Joseph Cuvaro

Al the hearing, Mr. Cuozzo was questioned extensively about what he meant
by this statement. Although he conceded that he had not audited Mr. Sideras
on July 21, 1987, he claims that he did audit Mr. Ramero on July 20, 1987,
but did not prepare the audit form on that day.® With respect 10 his statement
about the Ramero audit not being performed, Mr. Cuozzo stated that “{tjhat just
means those particular audit sheets 1 was shown were not done on those days.™

Subsequent to the Februory 8, 1989 interview, Mr, Cuozzo was questioned
by the Swff al an enforcement conference in December 1989 as well as at a
deposition in January 1991, On both occasions, Mr. Cuozzo emphasized that he
had performed audits on both Mr. Sideras and Mr. Ramero in July 1987 but that,
when he made up the audit repons after the fact, he must have gotien the dates
confused.” Among other matters, he indicated at the enforcement conference
that the February 8, 1989 statement appeaning above had been obtained by
“duress.™ (The Staff denies any such duress )™ Mr. Cuozzo continued o assert
that he never intended 1o mislead the NRC by the audit reports in question, but

6 Matakas, 1 T2 T2, at 15, Tr 11820, 18890 (Mastakas).
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he (and company management) agreed w procedore revisions (including new
audit forms) intended 10 preciude the production in the future of any misteading
information.™

VI, RULINGS ON ALLEGED VIOLATIONS

In considering the violaions at issue here, we must first observe that the
burden of proof is on the Stalf, as proponent of the Civi! Penalty Crder. 10
CFR. §2.732. We have evaluated the entire record with that in mind, both
with respect (o whether the violauons were committed and the civil penalty, f
any, that should be imposed as a result of any such violations.

We will here deal with cach of the alleged violatuons seriatom. To e exient
necessary, we will rely on factual findings set forth earlier i this opimion.

Al the outset, we must explain our view on the vredibility of the witness
~.oviding the bulk of the Licensee’s testimony, Mr. Joseph Cuozzo, the RSO
who allegedly produced the records deemed by the Saff o be fraudulent. The
Staff would bave us find the testimony or Mr. Cuozzo not 1o be credible primarily
because of its alleged inconsistencies,™ Additionally, the Staff questions Mr.
Cuozzo's credibility on the basis of his tesumony that he on at least one
occasion had predated or posidated welder qualification reports as requested
by a customer.™

We reject this evaluation of Mr. Cuozzo's credibility. We acknowledge,
of course, that there have been apparent inconsistencies in his version * he
events under review here. Put he has offered cogent explanations for the
inconsistencies. The most persuasive is that on occasion his statements to the
NRC have been misunderstood and hence do not represent inconsistencies -
e.g., his stalement that he “made up” the audit reports was construed by the
Staff as an admission that he fabricated the reports, whereas his iestimony stated
only that he “prepared” the reports on a daw later than that on which the audit
was performed, a practice that he had frequently (if not routinely) followed al
that ume.” Similarly, te explanation he provided of the admitedly ambiguous
language appearing in his signed statement demonstrated 10 us that he did not
admit that he did not audit Mr. Ramero.

M7r. $61-62, 615 (o)

7S Sualf FOF at 17-19
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As for the testimonry concerning the musdating of a customer's welder
qualification reports, it was comoborated in large pant by Mr. Sideras’ prior
testimony. It represents no maore than an auempt by a small business 1o satisty
the desires of its customers by complying with a partcular daung request
by that customer (see noie 76, supra). Mr. Cuozzo also esuiied concerning
CTL's warning of that customer concerning the potential adverse effects cf
the misdating.™ Given those warnings, Mr. Cuozzo opined that he was not
misicading anyone.”™ “[M]y client knew about i, and that's who we were
concerned with].]™

But when questioned by the Board as 1o whether the NRC might be mislead,
he conceded that such might be the result but stated that he had not considered
this effect when agreeing 10 the posidating or predating ™ In our view, this test-
mony reflects Mr. Cuozzo's candor in attempling o provide a complele account
of his practices and does not (merely because il represents a musstatement of
dates) represent & tendency for dcliberately deceiving anyone.

Our evaluation of Mr. Cuozzo as a witness is that he was not always
completely articulate in describing his activities but that he was doing his best
10 recollect what actually happened almost 4 years earlier.  He occasionally
had to be asked questions several tmes before he undenstood exactly what
information the questioner was secking. After unaerstanding the gist ol a
question, he appears W have answered with candor, (0 addition, it 1s clear that
Mr. Cuozzo often acted or testified precipitously, without completely considering
the ramifications of what he was doing of saying —— e.g., he testiied that he
would frequently sign reports or forms without reading them ¥ We thas consider
Mr. Cuozzo 10 be a credible witness for whom some caution must be exervised
because of his difficulty in vocalizing his thoughts fluently, as well as his lack
of precise recollection. Turning now to the particular violations:

A. Violation LA

Violation 1.A.1 asserts that field audit inspection reports dated July 20, 1987,
and July 21, 1987, documenting quarterly field audit rports of two radiographers
(Messrs. Miston Ramero and Peter Sideras, respectively) were created by the
Radiation Safety Officer (RSO}, Mr. Joseph Cuozzo, but that field audits were
not actually performed on the recorded dates.™ This charge was based on an

T 329, 334 (Coazmo)

M1, 57038 (Cuoezo)

*01r. 551 Cuommol.

Rlqy. $36-57 (Cuozao)
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8 Civii Penabiy Ordex, Appendia, at | 55 Fed Reg 36,730 Notice of Violation suid Proposed Loy of
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alleged admission by Mr. Cuozzo W0 an NRC investgator (Mr. Matakas) on
February 8, 1989

1. With respect w0 the field audit of Mr. Sideras on July 21, 1991, the
evidence clearly reflocts that no gadit was performed on the date indicated.
The firm's personnal records, as well as Mr. Sideras himself, indicate that Mr.
Sideras was on vacation on that date ™ Indeed, Mr. Sideras testifiod that he was
not in the Bordentown arca during that week but was “down at the New Jersey
shore,” s0 that he would not have been able to come to work for even @ briel
interval during that time penod ™

Furthermore, Mr. Matakis reierated that, on Fobruary X, 1989, duning an
interview at the Bordentown facility, Mr. Cuozzo had conceded that hie had not
performed an audit of Mr, Sideras on July 21, 19%7.% And Mr. Cuozzo testified
ut the hearing that he had not performed an audit of Mr. Sideras on that date ™

Based on this evidence, the Board concludes that no audit of Mr, Sideras was
performed on July 21, 1987, and that Mr. Cuozz0 admiited as nuch 1o the NRC
on February 8, 1989 (as alleged in the violation). This portion of Violation LA )
has therefore been proved. Whether an audit of Mr. Sideras was performed in
that general time frame (ie., July 1987) will be discussed in conjunction with
Violation 1.B, infra.

2. With respect 1o the allegea audit of Mr. Millon Rameio on July 20,
1987, the evidence is less clear. During that ume period, Mr. Ramero was a
radiographer associated with the Licensee's New York facility, but on occasion
he came o the Bordentown facility to perform work. Specifically, he performed
work at the Bordentown facility on both July 9, 1987, and July 20, 19¥7.®

Moreover, as set forth earlier, M:, Curzzo dented that he had admitted not
performing an audit of Mr. Ramero on July 20, 1987, All he said he admited
was that he had not prepared an aodit sheet on that day and that the audit sheet
with the July 20, 1987 daie on it may a0t be accurate. We find this explanation
by Mr Cuozzo 10 be reasonable and the Stall’s interpretation of Mr, Cuozzo's
admussion 10 be incorrect (although clearly not unfounded). That being so, the
basts relied ou by the Staff for demonstrating that Mr. Cnozzo admitted © not
auditing Mr. Ramero on July 20, 1987, has not been proved.

That is not to say that the audit of Mr. Ramero recorded on the repont dated
July 20, 1987, was not in fact performed on July 20, 1987, Indeed, although we
would have preferred that the Licensee cal! Mr. Ramero as a witness W clanfy
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intentionally so. (The Swaff concedes that, in itself, the use of a photocopied
form with & subsiituted name violates 1o requirement.)* The NRC Staft thus
has not sustained its burden of proof vith respect v whether an audit of Mr,
Ramero wa. nol perfarmed on July 20, 19%7.

B, Vielation LA2

Violation 1.A 2 asserts that, between July 1987 and January 6, 1988, no fickd
audis for one specific radiographer (Mr, Sideras) were pecformed.”’ The record
reflects that Mr. Sideras performed radiographic work on several occasions from
August 1987 up 1o January 6, 1988% but that there were no audil repons
prepared for any such work activities® N.r. Cuozzo #is0 conceded that he haa
not audited Mr. Sideras for a period in excess of 3 months and thus had violated
CTL's license.'™ The Licensee has admitied this violation,

C.  Violation LB

Violation 1B asserts that, in a wlephone conversation with NRC cepresen
tatives on April 25, 1988, the RSO provided information to NRC that was not
complete and accurate in all material respects — namely, that he had performed
a field rudit of Mr. Sideras on July 21, 1987 — and that '« subsequently had
admitied in the 1989 interview by Mr. Maiakas that he had ot performed such
an audit but had “made up” the audit report 10 give the appearance of comply-
ing with the quarterly audit report requiremient. The violation furthe tiserts the
mateniality of the statement in question.

It is clear 10 us that, in the telephone conversation in queston, Mr. Cuozzo
provided inaccrrate information concerning the reponted July 21, 1587 audit of
Mr. Sideras. Mr, Cuozzo has conceded that he did not audit Mr. Sideras on that
date. Further, he conceded that he had advised NRC that he had “made up” the
report although, as we have seen, he meant that he prepared the report after the
fact, not (hat he had fabricated it

Mr. Cuozzo strongly denies any admissioa that he “made up” the report 10
give e appearance of compliance with license reporting requosments. In the

91y 129-30 (Milier).

97 We undersiand, as scknowledged by the Swil, that this period beghy o August 1987 and ends o invacy &
1985, These dates ware chasen because, dunag the penod, there were no ‘e o alleged™” audits of Mr Sidevas,
thus clesrly exceeding the audit penod specified in the hoense. Tr 708 lam ).

8 Specifically, Septamber 15, 1987, Otober 12, 1987 November 4, 6, and 29, 1987, and De eaber 11, 15, and
21, 1987 Ser Liconses Bah |

™ An audit epon for Me Sidaras, dated January 6, 1988, was wicludes amang the document: 4w the
Seaff by Me Cuozae an April 28, 1988 Milier, of Tr 77, 01 9 See Saff Testimony, Auach. 6 Exh 7 at 10
W07, $82 (Cuomsc), Matakss, {1 Te 77, at 14, Saff Testimoay, . Tr, 77, Atuach. 6, Eabh 4, at 4
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first place, no report in July 1987 was required for Mr. Sideras, inasmuch as an
carlier audit had been performed in May 1987, and the license only required
an avdit every 3 months.'®

More important, under the procedure that he routinely followed in 1987, Mr,
Cuozzo frequently did not prepare a report on the same day that an audit had
been performed. '™ Thus, in preparing the report dated July 21, 1987, Mr. Cuozzo
uppeared 1o be following the same practice that he routinely followed and (or
which he had not previously been cited. The record reflects that Mr. Sidoras
perfornied radiographic activities on July 6, 14, and 27, 1987.'% Although the
record is not clear in this respect, the audit report incorrectly dated July 21,
1987, could have represented any of these work sessions (or, indeed, others),

Given these considerations, we do not find that Mr. Cuozzo fabricated the
report in guestion for the purpose of appearing to compiy with the reporung
requirements. Finally, we agree with the Staff that accurate reports are material
10 the NRC's licensing scheme and that the inaccurate advice 1o the NRC
accordingly was material, whether or not the NRC would be led w0 ke
action on the basis of the erroncous information. See Federai Communications
Commission v. WOKO, Inc., 329 U.S. 223, 227 (1946).

VII. SEVERITY OF VIOLATIONS AND APPROPRIATE
CIVIL PENALTY

A.  General Description

Standards for determining the amount of a civil penalty for various types
of violations appear in 10 CFR. Part 2, Appendix C, “General Staiement of
Policy and Procedure for NRC Enforcement Actions.” In general, the “nature
and extent of the enforcement action is intended 1o refiect the seriousness of the
violation involved.™® Further, the penaliy should be tailored to the particular
facts and circumstances of the violation i violations invoived.

Base civil penalties, as set forth in Table 1A of those regulations, are
categorized in accordance with the type of activity authorized by ihe license
under review and the particu'ar aspect of that activity giving rise o the violation
in question.'™ Here, the Licensee falls within the aciivity generally descrited,

198 1407 Toatimeny, £ Tr. 77, Acach. 6, Exh 7, st &, Tr. 58182 (Cuoezo)

10 g off Testiomany, . Tr. 77, Attach. 6, Eahs. 2 and 3, Tr. 209-11 (Miller); Tr. 53839, 849 (Cuoaso)

W0y, 399.60, S48 (Cuoezo).

104} toenece Exha. 1, 24

0510 CFi Pan 2, Appendix €, § V. For s further deseription, vee Tidsa Gamma Rey fac  LEP 9] 40, 34 NRC
297, 30405 71991)

1% 10 CFR. Part 2, Appendia C, § VB, Table (1A
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at the time of the alleged violations, as “industries (sic] users of material™'”
{specifically defined to include “industrial radiographers™). The specific aspect
of that activity giving rise 10 al! the violations heie under review is denominaind
as “Plant operations.” For the activity and aspect of the activity involved here,
the hase civil neralty is $10,000.

The base civil penalty for a given violation is ticn adjusted for the sevenity
of the identified violation, using percentages of the base violation. As sct forth
in Table 18 of the regulations,'™ there are five severity levels of violations,
ranging from the most serious (Level 1) 1o the least serious (Level V). The
applicable percentages of the base civil penalty for particular sevenities are 100%
for Severity Level 1, 80% for Severity Level 11, 50% for Seventy Level 1, 15%
for Severity Level IV, and 5% for Severity Level V. The rules also permit
violations to be evaluated “in the aggregate and a single severity level assigned
for a group of violations,™® As evaiuaied by the Stafl, the violations under
review here collectively represent Severity Level 11, and the Staff is seeking the
standard civil penalty ($8000) for that level of violation (80% of the base civil
penaity of $10,000).

To determine the appropriate severity level for 2 violatios, various examples
are sei forth i eight Supplements to the regulations. The examples potentially
appropriate 1o be considered in this proceeding are sel forth in Supplement
Vi (Fuel Cycle and Materials Operations) or Supplement VII (Miscellaneous
Matters). The Staff deeras the violations bere at issue 10 fall within Supplement
VIL"® aithough the Licensce seeks to include the violations within the lowest
severity level of Supplement VI

Other factors may also be taken into account in determining the amount of
a civil penalty, The tables refevenced above ke into account “the gravity of
the violation as a primary consideration and the ability to pay as a secondary
consideration,"" In addition, the severity levels may he escalated or mitigated
for various listed factors. The critenia intend to permit the NRC w consider
each civil penalty case on its own merils and, after considening ail relevant
circumistances, © udjust “the base civil penalty values upward or downward
appropriately.™*

19 Tiue typographical smor wae later cormecied to read “Indusurial Users of Material® 56 Fed. Roy 40,664,
40,686 (Aug. 15, 1991)

6 CER Pant 2, Appendia C, §V B, Table 1B

19100 FR Pan 2, Appendia C, § 1T

110Nt of Vialation and Proposed Imposition of Civil Penalty. dated March 9, 1990, at 2; Civil Penalty Order,
MM”\NAM»MZSSF&M.H\J‘M

LD CFR. Pan 2, Appendix C, § V.. The mgulations add that 1t is not NRC's | o put 4 L oA
of business through the imposition of civil penalties (NRC relbies on onders for that purpese), or Lo comp i
Leensee's ability to conduc: safe operations

B30 CER Pent 2, Appendix €. §V B, &cwmvncmdﬁnlmmhmm‘)m“
waws that “enf will Uy for Y v
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Finally, ir reviewing the ¢ivil penalty sought W0 be imposed by the Sdaff, we
may deicrmine whether the proposed severity level and penalty are appiopriate
or, alternauvely, whether the proceeding should be dismissed or the penalty
imposed, mitigated, or remitied. 10 CFR. § 2.205(). We may not increase the
penaity sought by the Swaff, Hurley Medical Cenier (One Hurley Plaza, Flng,
Michigan), ALJ-87-2 28 NRC 219, 224 (1987).

B. Severity Levels Governing This Proceeding

The NRC Staff catcgorized the two overal violations and their subparts as,
in the aggregate, a Severily Level 11 problem.'* On the other hand, the Licensee
judged the violations collectively (including the one that it sdmitied) as no more
than a Severity Level V'

As set forth in the Swaff letter transmitting the Notice of Violation o CTL,
dated March 9, 1990, the basis for the Severity Level 1l caegorizaton was
that the violations “involved falsification of records and willfully providing
information that was not accurate  all material respects w© the NRC by a
licensee official responsible for the Radiation Safety Program, namely, the
VP/RSO." In that connection, the regulations define willfulness © include “&
spectrum of violations ranging from deliberate intent 10 violate or falsify o and
including careless disregard for requirements.”™'* Among other matiers, however,
the “intent of the violator” is to be taken into account in establishing severity
fevels. e

Turning to the exampics set forth for Severity Level Il under Supplennt
V1 (Fuel Cycle and Maierials Operations), all either involve excessive radiation
exposures or relate w deficiencies in the actual conduct of radiographic opera-
tons. None would serve as an example for use in this proceeding,

Under Supplement V11 (Miscellaneous Matters), which ts relied upon by the
Staff, Severity Level 1 includes two examplies that might be applicable here.
Specincally, in pertinent pan

1 Inaccurate or incomplete information which is provided w0 the NRC (a) by a
licensee official because of careless disregand for the campieteness or accuracy of he
2. Incomplete or maccunte information which the NRC requires Le kege by 8 licensee
whica is (a) incompleie o inaccurate because of careless doregard for the 2couracy of the
mformation on the pant of a licensee official a

VIS Quad¥ FOF @ 27

FA | lcensee FOF, §34, 03

U0 CER Pan 2. Appendix C, § 11
“‘l‘,
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In contrast, Severity Level 1 currently includes the following under Supple-
ment VI

717 Breakdown in the control of licensed activities involving o number of violations
that are related or, if isolated, thai are recurring violalions that collectively represent 2
poteniially significant lack of stiention of carclossness towwrd Licensed responsibilitios

And under Supplement V11, Severity Level 111 includes, in pertinent part:

1. Incompiete ot inaccurate information which is provided 1o the NRC (2) brosise of
inadequate actions on the part of licensee officials but not amaunting 0 8 Seventy Lovel |
o 11 violation . . . .

2. Incompleie or inaccurate information which the NRC requires be kept by & hicensee
which is (3) incomplete or inaccuraie bocause of madequate actions on te part of licensee
officiale but not smounting Lo & Seventy Level 1 or I violation | ‘

The only relevant example provided for Level V, which the Licer see apooars
o deem appropriate, is (for Supplement V1) violations “tat have sinar .afoty
or environmental significance.” (No applicable examples appear in Level ¥V of
Supplement VIL) The Staff indicated that a simple failure 1o perfoim an audit 4
required by the license woulkd amount o a Severity Level IV violation.'™ There
are no applicable examples under Severity Level 1V of Supplement VI bul, in
pertinent part, Severity Lovel IV of Supplement VI includes

1. Incompleie of inaccurate formation of more than minor significance which is
provaded 1o the NRC but not winounting 1o & Seventy Level 1, 1L or U1 violavonl |}

2 Information which the NRC requires be kept by o licensee and which is incomplete
or inkceurate anl of nore than winor significance b not smonnting 10 8 Saverity Level |
1, or 311 viokation|. |

C. Determination of Severity Level of Proved Violations

As set forth above, we have determined that the Licensee committed Violation
LA.1 (in part) and Violation LA.2 (admitted). Eah of these standing alone
would appear 10 constitue a Severity Level IV violation. (If Violaton LA had
heen proved in full, it would have constituted an additional, separate Scventy
Level 1V violation,)

As for Violation LB, the Staff has demonstrated that the July 21, 1987 audn
of Mr, Sideras was not performed on that date and that the information provided
by Me. Cuozzo by telephone concerning that audit was incorrect. The Sta'f has

17 When the viokations i this case oceurmed, Uus enterion was mumbered as 8" uisder Supploamen VI, Seventy
ievel Il
P eam, L Te 77, a0 230 Tr 15 Cani)
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not proved, however, that Mr. Cuozzo intended 10 mislead the NRC or w falsify
the awdit report for that date. Nor has the Staff proved a “careless disregard” of
requirements, for there was no exnlicit requirement o prepare & report on the
date of an audit.'"® Ali that the “taff has proved is that the system used by Mr,
Cuozzo — preparing audit reports some time after the audit had taken place —
was inappropriats for comiying with the license requirement.

We evaluate these proved violations as falling within the cnteria for Severity
Level 1L They do not include any of the aspects of willfulness — either
improper intent or a carcless d'sregard of requiremients — that would clevate
these violations 1o & Level 11 They appear rathier w0 be comprehended by
“inadequate actions” by licensee officials or, aliernatively, by a “breakdown
in the control of licensed activiies” —— each constituting a criterion for Level
111, In the words of Mr. Cunzzo, he was “sloppy with [his] paperwork.™#

On the other hand, because of the demonstrated potential dangers of radio-
graphic operations 1o the public health and safety and the importance of the
audit reports 10 NRC's system of regulation, we view the foregoing violations
as of a significantly higher level than the “minor safety significance™ accorded
it by the Licrnsee. There clearly were “inadequate™ Licensee actions amounting
t0 a “breakdown” in control of licensed activities,

Accordingly, we mate the violations, in the aggregate, as a Seventy Level 11
violation. A civil penalty reflecting that level of severity is 10 be assesscd.

CTL previously sought mitigaticn on the basis nf the administrative changes
that it put into place. Urder 10 CFR. Pant 2, Appendix C, §V.B.2, the
promptaess and extent 1© which a licenses Lkes corrective action is & factor
we may consider in determining the amount of a civil monetary penalty. Here,
however, CTL effectunated its changes only subsequent to the enforcement
conference in December 1989, almost 2 years after the Staff discovered the
violations and discussed them with the Licensee in the exit interview, We agree
with the Staff that the changes were not instituted early enough, and then only
through Staff influence, for mitigation to be appropriaic. Accordingly, we deny
any mitigation.

Conclusions of Law

1. As in part claimed by the WRC Staff, the Licensee committed Violation
LA.1, but only insofar as it assents that field audit inspection reports, dated
July 20, 1987, and July 21, 1987, documenting audits of two radiographers,
were created by the VP/RSO, and that one audit, on July 21, 1987, was never

Y9 gee none 89, xpra
1207, 88 Cuowo)
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performed. Contrary 10 the conclission of the Swll, a field audit was performeod
on July 20, 1987,

2. Violation LA.2 was commitied by the Licensee, as claimed by the Staff
und admited by the Liconsee.

3. Violation LB was coramitied by the Licensee in part, (o the extent that the
VP/RSO incomrectly advised NRC representatives that he personally performed
the July 21, 1987 audit and the stiement was material because it had the
potential o affect un ongoing NRC review of the matier. The record fails o
support the allegation that the VP/RSO stated that he “made up” the audit report
1o give the appearance of compliance with the quanerly audit requirement,

4. Contrury o the claim of the Staff, the foregoing violations do not
comp.ise a Severity Level 11 violation, inasmuch as they did not involve atiempts
to mislead the NRC.

§. These violations in the aggregate amount ¢ a Severity Level HI violation
and warrant & base civil penalty of $5000.

6. The Stafl has not sought escalaton of the base civil penalty. Mitigation,
as sought by the Licensee, is not warranied.

7. Accordingly, a civil penalty of $5000 should be substituted for the $3000
sought by the Staff and be imposed on and assessed ngainst the Licensee.

Order

On the basis of the foregoing opinion, including findings of fact, conclusions
of law. and the entirc record, it is, this 29th day of Januar 1992, ORDERED.

1. The Order Imposing a Civil Monetary Penalty, tawd August 29, 1990,
is mudified by substituting a civil monetary penalty of $5000 for the $8000
originally sought by the Order,

2. A oivil penalty of $5000 15 hereby assessed against the Licensee, Certified
Testing Laboratories, Inc.

3. This Initiai Decision is effective immediately and, in accordance with 10
CFR. §2.760 of the Commission's Rules of Practice, shall become the final
action of the Commission forty (40) days from the date of s issuance, unless
any party petitions for Commission review in accordance with 10 CFR. § 2.786
or the Commission takes review sua sponte. See 10 CFR, § 2.786. as amended
effective July 29, 1991 (56 Fed. Reg. 29,407 (June 27, 1991)).

4. Within fificen (15) days after service of this Decision, any party may
seck review of this Decision by filing a pation for review by i Commission
on the grounds specified in 10 C.F.R. §2.786(b)(4). The filing of a petition for
review is mandatory for a party (o exhaust its administrative remedies before
seeking judicial review. 10 CER. §2.786(b)(1).
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5. mpe&ﬁonfamvlcwshnlhcmlmmwa(lO)muaMn‘mll
contain the information set forth in 10 CFR. §2.786(bX2). Any other pany
may, within ten (10) days after service of a petition for review. file an answer
supporting o opposing Commission review. Such an answer shail be i longer
than ten (10) pages and, 10 the exient appropriaie, should concisely address the
matters in 10 C.F.R. §2.786(bX2). The petitioning party shal! have no right 10
reply, except as permitied by ihe Commission.

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dr. Cadet H. Hand, Jr. (by C.B.)
ADMINISTRATIVE JUDGE

Elizabeth B, Johnson
ADMINISTRATIVE JUDGE

Bethesda, Maryland
January 29, 1992



