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s UNITED STATES OF AMERICA

\
2-

NUCLEAR REGULATORY COMMISSION
3

DISCUSSION OF SHOREHAM ORDER
5

6
CLOSED MEETING - EXEMPTION NO. 10

7
-

8
huclear Regulatory Commission
Room 11309
1717 H Street, N. W.

10 Washington, D. C.

11 Thursday, April 26, 1964

12 Tne Commission convened in closed session at ~

13
at 3:55 p.m. .

14,s
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,
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1
-

PROCd8OINGS
2 CanIRMAn PALLADINO: The meeting will please

3 come to oruer.

4
I circulated a note earlier this afternoon

5
tnat suggestea tnat we nave a short notice meeting, a

6 closed meeting 'uncer Exemption 10 on the Shoreham matter.
I Eeiore we start, I woula like to get a vote

8 to hoic it on less tnan one week's notice.

9
All tnose in favor say Aye.

U} CnAIRMAN PALLADINO: Aye.

11 COMMISSIONER GILINSKY: Aye.

12' '

COMMISSIONER ROdERTS: Aye.

I3 COMNISSIONEM ASSELSTINE: aye.

.N I4 COMMISblONER bERhTnAL: Aye.
('- 15 ChAIRMAf4 -PALLADINO: how I also woula like tc

' vote to close ic on Exemption lu, agency aujudication.U3

II CnAIhMAN P4LLADINO: Aye.

18 - COMMISSIONER GluINSKY: Aye. |
|I9 ',- cot 4MISSIONER HOSERTS : Aye.

20
CONMISSIONEA ASSELSTINS: Aye.

21 COMMISSIONER BERNTHAL: Aye.
.

22 CHAIRMAS PALLACINO: All rignt.

23 herzel, woulc you.introouce the subject.

28 ha. ptAInE: Yes. . Mr . Chairman, tnis e.orning
25 our lawyers taet with other lawyers in tne case, in tne

7, TAYLOE ASSOCIATES
1625 I STREET, N.W. - SUITE 1004

WASHINGTON, D.C. 20006
(202) 293 3950

+ .,

s



. 3

'

3

l Shoreham case before Judge Gerhard Gesell whose case itp_

2 really was in tne first instance but wasn't available to-s

3 deal with the temporary restraining order. i

4 Juage Gesell made it fairly plain that as he

5
saw it the real issue was scheoule. This is the basis upon

which the tempo'rary restraining order was issued anc while6

I .ne indicated he wasn't prepared to disagree with his.

8 colleagues.that the very tignt schedule that hac been

9 grantea was unreasonable, ne dia indicate that we can solve

10 tnis proolem and we shoulo solve tnis problem by tne

11 lawyers agreeing on nat is a reasonable time.

12 He said if you give me an agreement on that,.
'
-

I3 I will ceal with the case accordingly, which would pro'cably

I4 indicate tnat ne might favor not issuing a preliminaryr 'x
I5''

injunction. -

16 In other ords, the case is soluable on the=

17 casis of getting a reasonable agreement on a reasonable

18 '

nearing.perica anc that includes' time-for preparation of

19 tneir cases.

20 aecause there are two possioilities of not

21 having tuat agreement necessarily, I have suggested tilat
-

22 tne Commission issue tue order tnat is before ycu. Those

3 two possibilities are the incicated intransigence or the,

21 plaintiff in the lawsuit who on a preiiminary try by at
3 least one of the parties inaicated tney dicn't want to

( TAYLOE ASSOCIATES
16251 STREET, N.W. - SUITE 1004.

WASHINGTON, D.C. - 20004
,

.(202) 293 3950
%
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4

agree to any settlement like tnat, and tne possioility, |I
,,s

T
'

' '
too, that tne Licensing Boarc mignt, unless brought into

3 this picture, might not necessarily agree with whatever is
,

4 agreed upon.

5 50 to make clear to the parties and to the
.

6 Licensing Boari tnat this is an essential element to get on

I with this case, I suggested tne craft order that the

8 Chairman circulated cefore this previous meeting and nope

9 tnat it is selt-explanatory in its brevity and wnat it

to says.

11 In other worcs, the Commission would be

12 cirecting the parties to confer among themselves and with -
-

13 the presiding Atomic Sarety and Licensing Board as soon as

14 possible with the objective or establishing a new schedule'-

s
15'-

tor further proceedings on tne supplemental motion.

16 Such a new scnedule woulo. allow tne parties a

II reasonaole acuitional time for their cases. We suggest that

18 by no later tnan noon, April 30, 1964, that is this coming

19 Moncay, tne Chairman of tne Licensing Board shall novise

20 tne Commission's General Counsel' of the status of the
21 conferences among and with the parties.

.

22 If it snould turn out that the Boara Chairman

M aavises tne General Counsel that no agreement amonc the
'

25 parties on a schedule'is possible, then we say tne.

25 extraordinary circumstances of this case. require that the

b]'( TAYLOE ASSOCIATES
1625 i STREET, N.W. - SUITE 1004 '

WASHINGTON, D.C. 20006

(202) 293 3950-
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1

1 Connission itself set a reasonable senedule,
p
* I 2

,
anu to make clear enat .e are not autnorizing

3 anybocy to start up on any nearing based on the present

4*

status of the litigation, we ada that the conduct of

3 hearings is currently enjoined in accordance with the U. S.

6 District Court's order of April 25, 1964.

I COMMISSIONER GILINSKY: What does that mean?

8 MR. PLAINE: That means tnat by talxing acout

9 scheuuling and agreeing on scneduling they are not

10 necessarily authorizea to start up until'the court
11 autnorizes this ening to go forward. This is all cependent

12 on the court telling us. For example,'we would hope the
.

I3 court would cismiss, if tne TRO is still in existence, that

-
14 it would cismiss the TRO and ceny F e issuance of a

'- I5 preliminary injunction.,
16 CHAIR:1AN FALLAOINO: Does that mean then that

17 if tnera is a reasonacle senedule agreed to or one inandated

18 by tne Commission tnat it'goes to the court?

19 MR. PLAINE: Oh, yes. That is the first place
,

20 ac would take. we would take it right to tne codrt and

21 inuicate to tne court that tne parties have agreec, or in

22 the alternative that the Commission nas set a time wnica v.s
'

3 tnink woulo ce reasonable in lignt or all of tne

28 circumatances tnat have occurrec to get on with tne

25 low-power nearing.
, ,

~
TAYLOE ASSOCIATES
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I CHAIRMAN PALLADINO: There is one question I,_

2 have.

3 MR. PLAINE: Yes, sir.

4 CHAIRMAN PALLADINO: It is now essentially

5 close or business on the 26th. Noon of April 30 is only one

6 anu a half working cays, ano since we are talxing about

I tignt schedules- isn't enat a cit unduly tight?,

8 (Laugnter.)

9 MR. PLAIAE: Aell, we don't have much time,'

10 Mr. Cnalr:.an. The court isn't going to play around-witn

11 tnis for a long time. Tney have required the filing of a

12 statement of law by tomorrow. He woulo probably set' a ,

13 hearing if it is necessary in very short' order, but I am

14 noping that it won't be necessary.

15 COMMISSIQNER GILINSKY: Let me ass you, what

16 do you thinK is a reasonable schedule?

17 MR. PLAINE: I really naven't thought about

18 it,

19 COMMISSIONER GILIN.iKY: well, we will be
,

20 setting one next week.

21 MR. PLAINE: You may end up setting one next

22 week, but .nayce we can tell a little better cy tne results
'

M or the negotiations and the offers and counteroffers.
' ~

21 COMMI.95IONER GILINSKY: .. ell, it is going to

5 be between zero anu Infinity I suspect.

' 'g TAYLOE ASSOCIATES.

Q' 1625 i STREET, N.W. - SUITE 1004
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I (Laughter.)
,,

.i
' o

MR. PLAINE: It will procaoly be somewnere*

3 between tne time that originally you nad been allowed and

4 some other cate.

COMMISSIONER GILINSKY: But let me ask you,

6 are you talking'acout days, weeds or months?

I .SA . PLAINE: I think you are talking acout

8 several weeks.

9 COMMISSIONER GILINSKY: 'Io the start ot the

10 hearing?

11 ChAIRNAt; PALLADINO: Coula you review tne cid

12 schecule, the senedule tnat tne court set aside? '
-

I3 CCNNISSIONER GILInSKY: It started tne other

I4,- day,
f

15 MR. PLnINE: It started the otner day.

16 .

COMMISSIONER GILINSKf: In other words, we

II allowed soasething to go forward tnat you thougnt ought to
18 ge forwarc in several ee<s ano we allowed it go forward in

19 a da.y or ta'o?

"O-
MR. PLAINE: hot in weexs, but we really

21 thougnt tne senedule was tco tight,
'no

(Laugnter.)--

II eis. FLAINE: ne alc say tnat.

2I COc.t4ISSIONER ASStLSTINE: In fairness I will

23 support i:er z el .

6 TAYLCE ASSOCIATES! J.v
-
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I
fS COMMISSIONER GIL[NSKY: I am not saying that
I

t-
' |

2'

you cidn't provice tnat advice..

3 COMMISSIONER ASSELSTINE: That is right.

4 MR. PLAINE: If you looK back at the

5 memorandum that we provided, we crafted a memo that

6 suggested a tide schedule ano, as I recall it, it was

I somewhere between six and eight weeks.

8 MR. MALSCn: I don't remember what ours was.
9

Ine one tnat was ordered by the Licensing Eoard provided

to
rce I believe ten aays discovery ana four or five cays

' ll
testimony preparation, tne testimony' preparation to taxe

12 place cetween Monday anu Good Friday and tne hearing -

~

13 seneculed for tne toilowing Tuesday.

14{~}, MR. PLAINE: I think there were 11 working
_

15 cays allowed. -

COMMISSIONERGkLINSKY:16
I think tnat Easter

II ana Passover,'tnat procably played a role in that.

18 MR. PLAINE: Yes, all of tnat stuff.

19 - COMlISSIONER ASSELST1tM: The frosting cn the

N case.

21 .Mk. PLAINE: the frosting on the case,
.

.

ZI correct.
.

3 CONMIsSIONER GILINSKY: Palm Sunday.

21 (Laugnrer.)

3 MR. PLAINb: You are tal<ing about several

.-.
- '

TAYLOE ASSOCIATES
-
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1 weeks. It is possiole tnat maybe two months is a reasonacle
~ T

2
_ time. I don't know at tnis point. I con't have any opinion

3 on it.

4 CHAIRMAN PALLADINO: But in anticipation that

5
we may nave to face up to this next week, it would be well

6 for us to get s'oiue guidance or be prepared to get some

I guidance.

8 ell, we will try to provide it.mR. PLAINE: n

9 CdAIRMAli PALLADINO: Rather than try to do it

10 '

here quicxly. Eut I still come to my question is April 30tn

11 too rast, and I only raise it because the issue is

12 important.
.

13 COMMISSIONER GILINSKY: nell, if we are

143 talking about a senedule of several weeks, I con't
I\ 'i 'l3 unuerstanc waat ---

.

16
, MR. MALSch: nell, the parties have been

II arguing accut tnis senedule matter now for tne last two or

18 tnree weeks. There has been at least two rounds of written
19 plea.cings, at least one rounu or oral argument before tne

20 - Licensing Boara anc two rounus ot argument before District
21 Court judges. It is .the satae , Issue.,

22
.

CHAIRMAII PALLADINO: But nas anybody suggested
%I or aid tne plaintitt say well, I tnink it ought to ce tais

2I montn?

U MM. hALSCh: Oh, yes, they nave maae very

p, TAYLOE ASSOCIATES
'Q 1625 i STREET, N.W. - SulTE 1004

WASHINGTON, D.C. 20004
(202) 293 3950
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I
_ specific suggestions as to what tney tnink reasonable

'
schecules would ce.

3 COMMISSIONER 88hNTHAL: We got a thick packet
,

4 of exchanges in tact at the last meeting.

5
. COMMISSIONER GILINSKY: Ahat is the spread?

6 Mk. MALSCH: I .nay se wrong, but I think the

I difference is between Suffolx County's proposal for let's

8 say a nearing over let's say two months from now and LILCO

9 proposal that tne nearing ce over three weeks from now,

10 something line that. They are fairly far apart. I thinx we.

11 are talXing acout a several month cifterence between

12 suffol.< County and LILCO, but I would have to go back and -

13 caeck tne arguments.

I4~m MR. 56RCOVITZ: LILCO is willing to delay for

' 13
'

tnree weeits. .

16 CSAIRMAN PALL 40INO: To wnat?

II ha. BERCOVITZ: To delay for three weexs.

18 MR. PLAINE: Mr. Cnai man, I don't feel tadl
.

19 about this happening over tne weekend. They didn't nave any-

20 prc'lem botnering me all weesenc witn questions and withc

21 .tnings about how we.are going to nanale all this stuff.
'

22 (Laughter.)

II I spent my Saturday and Sunday.aealing with

23 all taese parties, and I tninK tney can do it again tnis

' 25 weekend. Two in a row isn't tnat cac,

s

.

,- TAYLOE ASSOCIATES
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I

(Laughter.)
-..

COMMISSIONER ASSELSTINE: The key point I

3 tnink is tnat tne Commission at this point, even where we
4

are now, really doesn't have much time. If you are going to
5

avoid getting into more trouble with the courts, the
,

6 Commission is going to ilave to bite the bullet and set a

7 more reasonable scneaule very quickly.

8 MR. PLAINE: I will make a prediction wherc I

9 generally don't. If we don't give tne court sometning

to reasonaole very shortly, you will get a preliminary
11 injunction.

12 .% R . MALSch: hell, it could ce even wor ~se than -

I3'
tnat. There have oeen threatened discovery and depositions

I4 against Cndirman Fallacino, Mr. Cotter, Mr. Miller and Mr.,. .

15 Denton.

16
(Laughtet.)

II
COMNISSIOaER ASSELSTINE: Of course,.tnat

18 .could al1 taKe ' lace quite apart trom whenner the schedule
_

p

39 gets settlec or not. That is right.
_

20 COMMISSIONER etRhTHAL: Did you get that list?
. 21 (Laugnter.) *

22 V.R . EOUChARD: I did.
'

U (Laugnter.)

23 AR. MAbsch: Can was at tne argument this

3 morning anu you mignt nave nim fill you in on exactly what
.

m TAYLOE ASSOCIATESU 14:s i staser, N.w. - surre iOO4
.

WASHINGTON, D.C. 20004
-0 (202) 293 3950 |
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I went on.

2 MR. BExCOVITZ: The Judge felt that the NRC

3 was being very unreasonable in not even talking to tne

4 parties anu saying why didn't you make an attempt at some

3
accommodation on ene schedule. Tne juuge says we can,

6 proceec ana lit-igate or you guys can all sit down li Ae

I reasonable people anu negotiate.

8 de maue tne NRC's pleacings due tomorrow and

9 he gave SuffolA County until next Tuescay for their

10 pleaaings. We felt that was sort at a hint to us.

11 (Laughter.)

12 sex: Thursday is going to be tne hearing on .,
,

13 tne jurisdictional questions and he actually may go and

14 near the preliminary in]uction next Thursday which will go
(
'

13 more to tne aerits cd tne whetner he shoulo preliminarily
,

16 enjoin this.

17 1 tning nis decision will ce influenceu

18 great 1/ by now reasonaole he tninks the NRC is being. II

19 tne Commission woula act tercre next Ihurscay and would

N negotiate witn ene parties anc come up witn some schedule

21 or il tne parties coulan't agree, order some senedule. If

E '

we nao something otner taan wnat where we are'tcuay to

23 deteno, ne may tarow tne whole thing out, and if we coula

25 also get tnis matter of tne depositior.c and the

23 alsquallrication tnrown out at the same time.
.

'

TAYLOE ASSOCIATES >
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1 The longer ne taxes the wnole case, the worse

2 it is going to get for us really.

3 CHAIRMAr. PALLADINO: You nave explained it.

4 (Laugnter.)

5
ChAldMAN PALLADINO: hell, are tnere any other

6 questions or comments on this order?
'

I (No r'esponse.)

8 CHAIRetAN PALLADINO: Are you ready to vote on

9 the crder?

10
(Commissioners nodding in tne affirmative.)

II CdnItc4AN PALLADINO: All those in favor of

12 1ssuing this order indicate by saying Aye. -

13
CONNISS ION Bi< EERNTdAL: aye.,

II CnAIRMAN PALLA0INO: Aye.n

(- I3 -
'

Dic you v,ote Aye?

16
COMMISSIONEst 80btERTS: I said Aye.

17 COMMISSIONER GILINSKY: I abstain since I was

18 not in tavor of the premises on wnich tnis hearing was
19 baseu. I tnougnt we should nave stepped in and redirected

20 tne nearing coara.

21 CttAIRMAN PALLADINO: Where we were stepping in
22 was on a di*ferent aspect of it.

U Go anead.

21 COMdISSIONER ASSELSTINE: I also au going

25 aostain. I con't have any problem with reasing tne order to

~~T TAYLOE ASSOCIATES
. / 1628 i STR8ET, N.W. = SUITE 1004

WASHINGTON, D.C. 20004,

(303) 293 3990
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I tne parties rignt away, but betore the order goes out,s

2 tonight I want acout nalt an hour to put together some

3 acditional views tnat basically say tnat I tnink the

4 Commission should have stepped in on Monday and stayed this
5 whole thing and deal with both tne substantive issues and

6 the procedural irregularities aoout this case.

I ChAIRMAd PALLADINO: Now wnat will you co? Is

8 that attached to tne order?

9
COAMISSIONER ASSELbTINE: I will attach it to

10 the order.

11 CHAIRMAN PALLADINO: Is that tne usual

12 procedure?
.
'

I3 MR. Ma LSCH : 'lhat is the usual procedure.

r' 14 COMMISSIONEn GILINSKY: I would expect to
k-s 15 agree witn that. .

'

16 Cor.MISSIOtiLR BERN1HAL: If tnis thing is going
17 to ce strung out now, it seems to me tne Commission might
la do well to reconsider. Since time now is no longer totally

19 under our control I guess we alight ---

20
' COMMISSIONER ASSbLSTINE: 1 hat is a.

21
'

po33toilt y,
.

22 CHAIRMAN PALLADINO: To condicer what?

U COMMISSIONER ASSELSTINt: Stepping in.-

28 COMMISSIONER abRNTEaL: The issue itself, tne

25 issue we chose not to consicer at the ttate, earlier thia
s .

C] TAYLOE ASSOCIATES
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I weex.
, _

2 MR. PLAINE: Well, can't tnat also re done

3 once the injunction is lirted? My feeling is tnat by

4 raising issues tnat are not in the court at this point ---

COMF.1SSIONER oEkhTHAL: I am not suggesting we

6 do that ins tan taneous1/. I am saying that as it appears
,

I right now tnere is a consideraole period of time wnere such

8 juugments oy ene Commission would not nave to oe mace in

9 haste on tne policy issue.

10
'

It might be the better part.of valor to get

11 tone tning cleanea up. Given the risk tnat I think we all

12 agree is still enere, we may have another go-around when we .

I3 are all tintshed or supposedly finished wi'th this.

I4
3 MR. PLAINE: That was why I would suggest that

I3 possibly tne two Commissioners wno'want to write something~'

I0 '

on tne other matter woulo hopef ully refrain from coing it

II in connection witn this sole issue.
18 The only issue t' hat tne court sees at this
19 poin,t is tite element of tin e. They are not concerneu with

20 the other issues. The court says that is the thing that

21 tnis case was decaued and tnat i.s tne one thing tnat I-

U '

think casi uisar.oear if you nandle the time.

13 .Now what if he issues an order aismissing? At

28 .that potat you are perfectly free to reopen tne whole
,

25 matter of unetner or not the hearing is beina conductea on

m TAYLOE ASSOCIATES
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I
. a proper casis, and I tninx tnat is the time, if the

2 Commission coesn't co it, tnat your views on not doing tnat

3 are very appropriate. But to do it in tnis connection ---

4 COMMISSIONER GILINSKY: 'except tnis orcer,

5
Herzel, says that it parties won't agree, the Commission is

6 going to set a*seneaule wnien will be ene basis for going

I forward with the nearing which means tnat we agree with the

8 casis on wnich tne hearing is going forward.

COMMISSIONER ASSELSTINE: And we con't.,

!

10 COMMISSIONER GILINSKY: One simply cannot

11 remain silent acout that.

12 COMMIdSIONER ASSELSTINE: That is rignt. *

I I3 CnAIRMA.N PALLADINO: I tnink it is important

14 to indicate wny you were for staying it. It was on a
~ 15

cirterent casts tnan toe timetacle alone.

16 COMMlSSIOaER ASSELSTINE: Aeli, that was one

II element, in my judgment. Remember I nac enree elements ano
18 this was one of my tnree elements was the timing.
19 CnAIRMAN PALLADINO: .N e i l , the order tnat was,

20 acout to go out didn't nave that, although there were

i 21 drafts tnat hao it.
.

22 COMNISSIONER ASSELSTINE: But it aidn't

21 matter.because you stayeo ---
|

28 CONMI6SIONER G1LINSKi: . sell, I must say the|
25 reason I was inclinec to cro*p tnat item is simply cecause

^~'; TAYLOE ' ASSOCIATES
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1 I tnought tne other was trore important and I thought it..

2 would 'e useful just to concentrate on the one importantc

3
point, not that tne others weren't valic as well.

.

4
CHAIR.NAt, PALLADINO: 6 ell, if you write

O sometning, I may have to write sometning also.
6

-coo 1MISSIONER GILINSKY: out then we get into

tne problem tnat I tnink Fred is ---

8
COM.'11SSIONER ASSELSTINE: Fred raises an

9
interesting point.

10
CC.V.MISSIONER BERNTHAL: I really would urge

11 you to consider tnat we may want to make a judgment on
12 taxing up tae policy matter.

.

I3
CON.vlSSIONER ASSELSTINE: 6hy isn't now thei

I4 tiine to maxe that cccision tnough? I mean if tne Con. mission. s

I3''
is inclinec now to lock at the basic issue that is tne

16 premise for tais nearing first and foremost, why isn't now
17 the time to uo tnat, to go cack to the court and say, look,
18 tne Cognission nas decided in light od all that has
19 nappened tnat we are going to stay the Licensing Boara's

,

20 hearing anc tuat we are now going to ask tne parties to
21 come before tne Commission und tne Comtnission is going to * *

' S consider tae key substantive question, and cased upon how
'M the Commission resolves that question, the Commission will,

25 cecice wnatever has to be cone in terms of a scneaule for i

25 any further ne6 rings.

1
I

|m
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1 If we are coasidering coing that anyway, wny

c ,/ 2 isn't that the tning to do rignt now?

3 COMMISSIONER GILINSKY: In ract, as I recall

4 it, Joe, you were troubled about the premises of the

5 hearing as well.

6 COMMISSIONER ASSELSTINE: That is right.

I COMMISSIONER GILINSKY: You saic if de are
-

8 going to go down this other route, you were worried about

9 three weeks or so.ne number of weeks that things would be

10 helu up. Now enat is going to happen now anyway. In tact,

11 it is gcing to ce much longer tnan enree weeks.

12 CCMMISSIONER dERNTdAL: aut taere are two ,

13 issues and it seems to me especially since we are faced

14 with titis iinmediate question of meeting the court'se s.

(#' 13 requirements, tnat rea,lly is a scheduling matter. When

16 woulc toe nearing itself then under some guesstimate of a

17 reasonable achecule actually begin? nas anybecy got an

18 answer to that?

19 CHAIalAN PALLADINO: whicn hearing, the ones
,

20
.

tnat tne ---

21 COMMISSIONER BERNTHAL: 'the Licensing acard's

22
'

hearing, the substantive nearing.

M COslMISSIONER GILENSKY: cut it'seems to me

21 enat if we would loca into the cacis for the nearing, as we

3 were about.to rJo earlier, it woulc moot the seneaule

.

Q'n/
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1 question.

's o
*

COMMISSIONER ASSELST1hE: '1 hat is rlgnt.
3

COMMISSIONER BERNTHAL: But the schedule once
4

estaolished, ana tnat was the reason for my question, coula-

5

very well get us out at this situation on whicn we aisagree
6

as to whether ='e anould issue a stay to tne Board itself,

'
' wnich is an extraordinary step. ae don't very often co
8 enat. I guess we almost never do that when a hearing is in
9 progress.

'

10

If we have got two or three weeks to consicer
11

the matter, tne policy matter in the way in fact that I
12

know Jim suggested it ought to ce considered with tue staff
-
-

13

and otners couing in, we can 3ust co that, and we will as a
14

_ matter et fact, cepending on what that schedule is, finish
I3

the policy' issue before tue Eoard reconvenes.-

16
MR. PLAINE: You can actually schedule a

II

meeting on this suoject without writing any separate views
18 at this point ---

19
COMMISSIONER EERNTHAL: That is right and that

20
is tne point.

21
MR. PLaINE: --- and right here anc now

22 decide that we will reconsider now this nearing snail oe .

13
conductea sucstantively. -

21 -

COMMISSIONER ASSELSTINE: out if the
3

Commission is going to do ano is willing to ao that, tnen

( TAYLOE ASSOCIATES
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I wny let tne hearing go forward. It seems to me what you,,

_ .
2 want to do now is say the Commission nas cecideo it is

3 going to stay the hearing anc it is going to consiuer tne

4 substantive issue itself. Ana once it makes that decision,

5 tnen the Commission will ceciae on a seneaule for any

6 furtner --- *

.

I COMMISSIONER BERNTHAL: nhy stay it

8 unnecessarily taougn, Jim? The question that I still

9 naven't gctten answered is when is it going to start even

10 if we didn't stay it?

11 COMNISSIONER ASSELSTINE: If you dion't stay

12 it anu if you didn't get involved at all, it is procaoly -

13 going to ce a few weess, isn't it?

II C0i4MISSIONER hERNTH AL: well, then I see no- ,

i

15 reason at all to stay.it. .me can surely oecide the policy

16 matter, and we were talxing at one point in tne soace of a

17 weex or ten days.

18 COMMISSIONER GILINSKY: Except wnen you say a

19 nea. ring, a hearing is about a specific subject on a

20 specific basis, and the casis is that order.

21 COMMISSIONER ASSELSTINE: That is right.
'

22 COMeIISSIONER GIIINSKY: What woulo your

3 preliminary nearing be about? You nave get to say some sina
28 ot hearing is gcing to tage place later. hell, obviously,

25 te is ___

'
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1 COMMISSIONER BERNTHAL: Why is it an injusttce
2 to anycouy if tney are going to take seess and if tne rules-

3 of tne game enange in the space of ten cays?
4

COMMISS IONER GILINSKY: Well, it is up to you.

5 You nave got to rigure out how you want to sort this out. I

6 think as you s'aic tne cetter part of valor here is to -- I

I thought it was you wno said that -- was to reconsicer at

8 tnis point anc go back to wnere we were.

9 COhMISSIONER dERNTdAL: I am trying to remove

10 tne nettlesome issue on s.hich we aisagree of a stay wnica

11 it appears to me la unnecessary.

12 COMMISSIONER ASSELSTINE: I don't tn' ink you -

13 can remove it.

N COMMISSIONER GILINSKY: well, lcok, you were
(

I3 arguing that it was necessary.

16
COMMIdSIONEd BERNTMAL: It wai wnen We were on

II
enat f ast trac!c timetable, but it isn't now it tney are not

18 going to start in weeks.

I9 CONMIdSIONER'GILINSKY: cut tne argument you

20
were making was that -- well, I suppose it was relatec to

21
tne time to a certain extent.

22 COMMISSIONER BExxidAL: it certainly 'as.w

21
COMMISSIDNEs GIuINSKf: But you were also

28 saying, ic I recall, tnat the casis of the thing Just
23 aasn't rtgnt.

.
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-
I COMMISSIONED dERNTHAL: You are absolutely

- 2 right, but I also telt we shouldn't take extraorcinary

3 action unless tnere was some consensas nere, anu a stay is

4 a kind of extraordinary action that I see as being

5 unnecessary at this point.

6 -

COMMISSI0 hen GILINSKY: well, I nope we get a

I consensus because we concucted an experiment, we nave now

8 got the res'>lt ana that ought to resolve wnatever coubts

9 there were anc we can now do something different.

10 MR. MALSce Let me just say something. I
.

11 tninx we snoald understana that when we asged the parties

12 to negotiate witn the Board anc propose a senedule, what *

e --

I3 will get cacs from them is a schedule on tne Licensing

r~' il ooara's assuuptions as to a suostantive casis.
(
s-

33 If tne commission tnen cectues to change tne-

16 grouna rules, taen you will nave to go back and revisit the

17 seneoule question.

18 3g, pLAINE: nell, you can do tnat in two
,

19 orders tnougn. Tnere ia no neca to do it in one cruer. You

M can simultaneousif issue another oroer in wnich you

21 indicate that tne Commission is going to meet on the
.

U suoject et tae sub oct. matter, if ycu will, at the renewed

3 hearing.

21 CO'4hISSIONER ASSEL6 TINE: It just coesn't seem

3 to ma<e any sense to me to say to the parties and tne Boaro

O TAYLOE ASSOCIATES
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I on tne cne hanc go aneau and establisn a senedule on the

2 assumption tnat this going to go aneau just tne way it is.

3
now, but on the other hand say and by tne way, the

4
Commission isn't at all sure that that is the way it is

5
going to go and we have decided to taxe this issue up

6 ourselves. It-is inconsistent.

I COMMISSIONER GILINSKf I cantt rememoer our

8 ever coing that.

9 COMMISSIONER BERNIHaL: As a practical matter,,
,

IC it isn't going to maxe any cifterence if they oon't start

11 tor weeks and we ao our work expecitiously. I am not

12 unwilling to consiser tnat toe alternative, wnicn also
.

I3 uoesn't . natter except ror tne extraordinary action and the
~

14
r

cisagreement among the .aembers of the Commission, that you
(- 13 issue a stay whica is peaningless anu you lirt the stay

.

16
Knowing that it is going to ce weeks anyway before tney

II start. well, osay.

18 *

, CCMNISSIONER GILINSKY: No, no. I mean tne

19 poi,nt nere is tnat tne Commission in looking into tne basis
20 tor tne nearing would be saying that it has some doubts

21 about tne basis for the nearing and enerefore tnere is no

22 '

point in having that hearing go forward until tnis

11 Commisuion resolves its ocubts and at that point they will
21 issue a seneoule.
M' '

COMMISSIONER bEMNinAL: It we issuen a stay,

,

p TAYLOE ASSOCIATES
yi 1423 i STREET, N.W. - SUITE 1004

WASH #4GTON, D.C. 20004
(202) 293 3980 .

. . - .



.

24

-
'I what would be the effect on tnis schedule business in the

xs 2 courts? It is mooted and nothing nappens?

3 COMMISSIONER ASSELSTINE: That is right.

4 CHalRMA6 PALLADINO: well, it is not clear to

5
me tncugh that une basis for the nearing was necessarily --

6 they postulate'd to maAe certain determinations and tuen
'

I tney will go aheac in certain ways, but they didn't say ---

8 COhMISSIONER GILINSKY: You don't.have to say

9
now tnat it was wrong, cut if you have sufficient uou'ots

,

10 acout it that you want to take a look at it, then it seems

II to me it makes sense to nold enings up and say we are going
12 to take a look at it and decide wnat we think this nearing -

*

13 ought to b'e atout.

14

{7s CHAIRMAN PALLADINO: I can see us doing that
s_-

15 in a lot of nearings. .

16 COMMISSIONER GILINSdY: nell, listen, I tolu
# ,

II you le story acout tasing the wig.

18 - CHAldMAN P.\LLADINO: Tell us another time.

19
. COMrilSSIONEii GILINSKY: I will tell ycu

20 another time, out you nave gone forwa'ra, the courts nave

21 stopped you and it seems to me you ought to rethinx it. It
.

22 is not a aatter or ---

U CHAIRMAN PAtLACINO: ae have got this or tight

28 senedule.

3 COMMISSIONLM GILINSKY: well, I will tell you,
*

o,

.
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1 if you want to puan your luck,'that is exay with me.

2 COMNISS10NER ASSELSTINE: Tnat is une tip of
.

3 the iceberg, Joe.

4 COMMISSIONEH GILINSKY: what I am safing 13
,

5
you'mignt nave ceen rignt and ene courts might have cound

6 cifterently, but they dian't.,

I CONMISSIONER ASSELSTINE: Tne substantive

8 issue tnough, and tne one tnat I agree I think, and enere

9 may be more agreement nere tnan we re$lize, is tnat .e may
10 very well end'up in a situation where we rurther delay tue

'

Il licensee as we go uown the line here anu all tnis stutf

12 geta done tt we uo notning rtgnt now en the policy issue. -

13 'Iney may enu uc cack in court and cay lose. I tnink tnat is

II wnat General Counsel nas tolo us.
(!

13
In fact,. they wero I tning criginally arguing

16 ene the niga ouds that tnat woulu be last in court. Since

17 the et.ning issue is no longer betore us, anc I aon't

| 18 carticularly care about taede arguments of sequence, the
! 19 tni,ng I agree on is that we ougnt to recor.stoer wnether to

20 taxe up ene .olicy issuu itself. Tnere is new time,
i

| 21 COMMISSIONEK ASSELSTINE: I would be in Cavor
22 '

oi reconsidering our earlier action and in essence

9 reversing cur earlier nonaction ana now say that the

i 28 Co.9miselon shouia' step in, stay any turther hearings by toe
23 Licensing coara ano take tne issue up alrectly.

_
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I
s COMMISSIONER GILINSKt Do you still have tnat

2 order, Sam? -

3 (Laugnter.)

4 CHAIR'1Ar P ALLADIt.0: I hope somebecy sept it.

5
COMMISSECNER GLLENSKY: See if you can find

6 *
te,

.
7 (Laugnter.)

.

8 ChalRMAN PALLACINO: hell, let's see, with

9 regaru to tnis oraer, Jim ---

10 COMMISSIONER ASSELSTINE: I would aostain on
1 '

i II this orGer.

12 CHAIR $1AN PALLADiliO: But ycu are going to *J

I3 appena remards.

's 14 COMMISSIONLR ASSELbtINE: tnat is right. nut I
, ,

15 tnius now 13 tne time.. If we are going to step in and ueal
16 sith ents, now is the time rather tnan issuing this order.

| 17 he snould ao tt right now.
t

t .

f
18 CONMIS3IO.NER JILINSAt: It seems to me trein

19 ycur point ot view tnat it 13 perJectly reasonacle to say,

N tant in view oc the court's actions you are f aced witn a
l 21 citterent situation.

.

| 22 cogggggggggg Agggtst'Ist Inat is rignt. Your
'

21 arguraents acaut celay I don't tii t n 4 exist any mora.,

1

| 21 COMMisS10r.bH bbdNTdAL: Tnat I agree with. I
-

O au tryin4*to Sec id we can 40e*4 a Coi.1 prom 189 nere on

#' '
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I procedure and I woulu nave nopec we coula..

2 Md. PLAINE: I am still cothered by the fact,

3 Mr. Chairman, that all you do is contuse the court now. The

4 Court nas colu you plainly that tne only issue he sees

3
cetore him is tais senoduling issue. Tnat is the

6 unconstitution'al cental or right tnat the otner District

I court juuge founc. he says that is enc only' thing that is
-

8 trouuling a:e in tnis case, anc I can dispose of this court

9 Itmttation oy ucatinJ witn that it you will give me a

| 10 reasonable seneaule.
t

11
fnat otner matter of reconstituting tne type

12 or nearing /ou want is sometaing tnat you can ta<e up Just *

'
13 a. acon as you Ar.o. tnat you are not faced witn a

II 11mitation ca ever going forwaru witn this.
- 15 CCs.916dIONER GILINSKit ner:el, you are

16 tal.< tag tactics anc we are talxing strategy.
II COMI6SIONE.1 ASST:,LSTINE: tnat is rignt.

|
'

~

18 .(Laugnter.)

19 MH. plaints hell, if you can explain tne,

citderen'ca Lot.een tactics anu utrategy, I will be'willing
| 21 go aceegg tg gnen,

22 engggg y, p3tnggg,,og ,,11, gege s see, we have

U three vote.: to 40 aneJ'2 with tne cruer. I am n::t tr/ing
'

, -
2I to ---

,

25 CJMIS3!ONER N0 DEA 18: You are going"to have a
.

^
'
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''N .
I long nignt when you say your fellow Commissioners' |

|

2 comments.s_..

3 COMMISSIONER BERSTHAL: well, Joe, I mean I am !

4 willing to go anead with tne orcer, but I am concerneo

5
about tne issue tnat counsel nas raised here, that it you

6 are going'to end up with drawing tne other issue into what
I is this procecural matter, then ---

8 COMNISSIONER ASSELSTINE: And it you go aneau

9
'

on this course, what you will in lixelihood oo is delay the

10 start of tne hearing now tot probably at least a couple et

11 weeks to wor < out a more reasonacle schedule only to get to

12 the end of tne line wnere all or the sudden you fina tnat .

13 you have serious suostantive problems.

I4 Ine satae kina ot' substantive and fairness< s.

15 proclems tnat OGC discussed'before at our earlier meeting

16 are still going to ce tnere when this Licensing Boarc

17 hearing gets uone.

18
. COMMISSIONER BERNTdAL: I don't u_oagree with

~ 19 any,of tne bucstantive part, and I agree that you may ena

20 up in court and lose on tne suostantive issue. But, for

~21 example, wnat is wrong sitn the idea nere ot, as Herzei nas
'

'

22 suggested, issuing two orders? I mean we tsaue tnis one and

il agree to meet and consicer the suostantive issue anu taen

21 we tini n tnat and we issue another order.

25 CG&iMISSIGNER GILINSKY: Eecause tor the reason
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I Marty pointeo out tnat it in fact you make any cnanges in-

2'

enat nearing, you are going to nave to reco the schedule,--

3 or you may nave to redo tne senecule.

4 COMMISSIONER ASSELSTINE: That is rignt.*

CHAIRMAN PALLAUIdO: I tnougnt our proposal

6 was tnat you w'ould tage it out at tne hearing board's hands

I and you woula settle tne substantive issue by tne

8 Commission. I thougnt tnat is what you were proposing so

9 there would be no nearing.

10 COMMISSIONED ASSELSTINE: Well, it cepends

11 upon ho. the Commission comes out on the substantive issue.

I2 ' CHAIRMAN PALLADINO: Refresh my memory. Wasn't i

13
that the essence of the oroer or wnatever ---

I4.''N COMe1IbSIONER GILINSKY: It was actually Fred
Q .

I5
wao was saying that as ought to rule from tne cench, so to

16 speak.
,

II
COMoIISSLUNEn BERNTHAL: On the policy matter

18 only.

I9
, . COMMISSIONER GILINSKi: We could dispose of it

*0-

right nere ana not botner with naving a nearing.

21 CHAIRMAN PALLADINO: I tnouent tnat was wnere
'on

.

last weex.
- we were cotalag out

3 COMMISSIONEx A6SELSTINE: No. well, it was for

21 a nearing cefore the Commission on the policy issue. Nou

3 .}artyciapointout enat if the policy issue is resolved
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one way, then tnat essentially means no further hearing. If

2 tne policy issue is that general design criteria apply to..

3 low-power licenses as well as full-power licenses, then for

4 all practical purposes tnere is probably no hearing at all.

5
COMMISSIONER GILIB. SKY: Sorry. I meant no

6 hearing beiore'ene Commission on tne question..

I COMMISSIONER BSRNTHAL: Yes, that right. I

8 wanteu,to make tne record clear.on that.

9 SIR . PLAIr E: I still don't see wny you can't

10 co it in two pieces so as not to confuse the court. Why

11 'contuse tne court with your interal problems.

12 COMMISSIONER ROBERIS: Are you saying that the -

13 dissenting reinarks would conf use the court?

14 Mx. PLAINE: It is conceivacle. He will wonder
('' 15 well, wnat is up tnat.I con't understand?

16 (Laughter.)

l' COMMISSIGNEit ASSELSTINE: ne may get

18 interested.

19 MR. PLAINE: What ne nas cone is he nas,

20 analyzed what the arguments are and he nas looiced at what

21 tae ___

.

22 CO.<MISSIONE.a GILInSKY : But you are focused on

23 t. inning a narrow pcint.

21 W. PLAINE: 1 am not tal4ing about winning,

a.5 . Mr . Cha i r.na n , I mean Commiasioner.
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I
(Laugn;er.)_s

4
s/ I just promoteu you inaavertently.-

3
(Laugnter.) =

4
. I an talking about not confusing issues that

5
are not really ceing consicered by the court. The Juage

6 wants to dispo'se of this ---

I COMMISSIONER ROBERTS: I think they understand

8 exactly waat you are saying.

COMMISSIONLR ASSELSTINE: We understand,

10
Herzel. Tom ia right:

II
CHAIRMAd PALLADINO: But one thing the court

* 12 has got to understanc '---
-

I3
COMMISSICNEd ROBERTS: I~am sympathetic to

.

I4 your position nca..'

~ 15
CdAIRMAi% PALLADINO: One thing the court has

16
got to 'understana is tnis group. is 114e a court and we have

II dissenting opinions, how if there is a dissenting opinion,

18 tnen that sort of requires an opinion from tne taajority.
19

'

That is wny I saic well, mayce I nave to appena something.
20

COMMISSIONER GILINSKY: at that point a

21 vicious circle becomes a descending spiral.
12

COMMISSloclER aSScLSTINE: inat is right.

M (Laugnter.) '

2I C.9 AIRMAN PALLALINO: eut that court has to

4". s
unoerstana tnat tnere is a majority tnat nas votea ana tnen
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I someuody oisagrees with them and that doesn't mar.e for,,

2 confusion.

3 MR. PLAINE: Well, you lose time though

4 because tnic is something that ought to be at least read by

5 tne parties.

6 UhAIRMAN PALLADINO: Well, let me ask, it

I tnere is cissenting opinion, can tne order go forward

8 witnout an ot'tsetting opinion cy ---

9 COMe11SS10NER ROBERTS: Nell, I don't tnink you

10 would war t tnat.

11 COMMIS3IONEn GILINSKY: nell, the order is the

12 opinion or tne Commission. .

I3 COMMISSIONER ASS'ELSTINB: Tnat is right.

14 COM.MISSIONEa KOBEaTS: Yes, but you are going
'

-

15 to raise anotner issue otner tnan the narrow issue.

16 COMMISSIONER ASSELSTINE: That is right.

II COM.%ISSIONER GILINSKY: On, sure, you can say

18 anytning you want in tuere.
,

19
. COhh1SSIONER A6SELSTIME: But there is an easy

20 way to solve tnat~proble.m, ana tnat is what you can do is

21 Just reac tne order to tne carties tonight oc .he phone
.

.

22 and say enat ene orcer will issue in ene morning anu nave

Il all tne opinions with the orcer issued in tne morning.

21 CnaldMAN PALLADINO: Anotner way is to issue
|

25 it tonignt anc retscue the cissenting anu other opinions i

|
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I tomorrow.-s

-n
- COMMISSIONER ASSELSTINd: I want tre opinion '-

. 3
attached to the oraer.

4 COMMISSIONER BERNrnAL: Gentlemen, I must say

5 that I tninx, ana let me say tnis for tne record since we

6 will probably nave a demano for a ciosed transcript again,
~

I tning we nave got our heals dug in again and we are

8 arguing matters that relate more to where we wanted to be

9 and principles tnat are too deeply entrenched ratner than

10
.

the practical solutions here.

11
COMMISSIONER ASSELSTINE: I guess I disagree.

12 I thinx the fundamental question still is whether the .

I3
Ccmmission rs willing to step into this proceecing anc

I4g^ address the significant issue.

( - 15s

COMMISSI.QNER SERNTnAL: And I agree with that,
16 cut tne question is how?

II
COMMISSIONEn ASSELSTINE: There is only one

18 way to do it.

19 CHAIRMAN PALLADINO: .4cw wait a minute. Tnree,

20 o us clan't agree last week. Now everybody has a right to

23 cnange their minas. The process aces allow for review at

3 .

the ena and I can't know waether it is necessarily wrong.
3 COMMISSIONER BERSTnAL: Yes, but tnat concerns

2I me. 'Ihe review at the en1, we have had counsel's opinion on
3 that.
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I CHAIRMAN PALLADINO: Well, but then you mignt,

, 2 nave the cene:it of all tne input from tne parties and from

3 the Board.

4 COMMISSIONER ASSELSTINe: But, Joe, you have

5 '

neard trom tne General Counsel's otfice taat given the

6 totality of circumstances surrounding tnis case now, they

I don't believe it is likely that that final decision is

8 going to be able to survive judicial review when you get

9 tnere.

10 COMMISSIONER GILINSKY: I don't Know how much

11 llonger we can protect you, Joe. -

12 (Laughter.) '.

13 COMMISSIONER ASSELSTINE: That is right.

I4c' ChAIRMAti PALLADINO: I didn't tnink you were

15-
trying to protect me. I don't need any protection. I cian't

16 generate the order of the hearing board.

II (Laughter.)

18 COMc1ISSIONER ASSELSTtNE: Aell, let's not

19 uiscuss that any further.

20
COMMISSIONER EEKNTHAL: It is a gocc thing it

2I is only the words that appear in the transcript.
22

.

CHAIRMAN PALLADINO: We have a majority that

23 says to go out with tnis order and we have tae insication

23 tnat *e are going to get at least one dissent and pesuitly
-

'3 a Joint aissent uy two people. I guess if we go that way I

/-
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I would want to review tnat and see whether or not I want to,,

3_) 2 ada something.

3 COMMISSIONER GILINSKY: I think it is

4 essential tnat the order not go out without those

5
acaittonal comments. That would ce utterly and totally

6 unprecedented.-

I
.

CnAIRMAN PALLADINO: On, I thougnt we hac

8 uone things before ---

9 COMMISSIONER GILINSKY: Not without tne

10 agreement of the individuals.

II Md. PLAINE: Wnat about Commissioner
12 , Asselstine's uuggestion tuat we read the cruer itself to .

I3 tne parties anu tnen you can taxe your time in getting your

" views out. At least we would get it started I would hope.''

'' I5~

COMMISSIONER BcRdTHAL: Let me try once more

16 ^

to urge though tuat we do by wnatever mechanism consider,

17 and I guess, Joe, tnis is something I would like you to

18 consicer, tnat we ougnt to tninK about acdressing the

19 pol. icy question wnatever the procedural mechanism might be.
20 CnAldMAN PALLADINO: All rlgnt. Let ce ask Jim

21 a question. -

'

22 If we agree to reaaoress the policy question,

23 woulu you still put your cissenting remarks and we have

21 picred a tic.e. I don't Know now soon we can Le ready. 1 am

25 not saying now I am going to vote, but apparently ---

.

'
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1 COMMISSIONER ASSELSTINE: The problem I nave

2 is tnen wnat happens to tne hearing? I mean ir you are_ . ,

3
really saying to the Board go aneaa and word something out

4
and go ahead witn tne nearing, but at the same time yo,u are'

5
saying but tne Commission itself is preparea to take up

6 this policy question and decide it before that hearing goes

I ahead, it still coesn't maxe much sense to me, but that is*

8 hat I want.

IwouldlinetoseeihtheCommission9
hhat

10 acoress the policy issue before the Licensing Boaru is

11 allow:ed to go aneac witn tne hearing on tne casis that

12 they are now proceecing.
.

I3 COMMISSIONER GILINSKY: See, you are saying in

14
'

tais order taat it tney don't come to an agreement, .you are

13 going to set a senedul,e for them and tnat is it.

16 COMMISSIO6ER ASSELSTINd: And it goes anead on

17 tae same basis.

18 COMMISSIONER GILINSKY: Never mind that it is

- 19 going to ce a longer ~ schedule tnan cefore, but you are

20 ~

putting yourself squarely behind the Boara's order.

21 COMMISSIONER ASSELST5N6: T, hat ic rignt.
22 '

MR. PLAINE: Sut if in the meantime ycu have

21 changec'the facts by indicating that you want what is

21 really a longer hearing, well you ao that. There is.nctning

25 to prevent you-trom acing that. l

.

-
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I
- COMMISSIONER GILINSKY: Let's ce frank here.

2
. If you are really tninking over whether this is the rignt

3
course for the nearing, then tne natural thing is to decide

4 on tne hearing arter you have rethought that course.

5
Now wnat is at stake here is wnether one is

6 seen as having cnanged positions or appearing wea< perhaps

I or caving into the court or Goa knows wnat else. I think
'

8 one ought to put these tnings out of one's mind. In fact, I

9
thing nad you Known tnat the court was going to strike tnis

10
tning cown, I tnink you woulc have acted difterently.

II
COMMISSIONER ROBERTS: do, not necessarily.

12 CHAIRMAN FALLADINO: ~As a matter of fact, I -

*

I3
was surpriseu tnat the court never went into irreparable

I4sf^ , norm. There is one party getting harmed and another one I
Q',

'I5
aa not sure wcat One harm is.

16
COMMISSIONE.x GILINSKY: Well, let's see, woulu

II you nave gone forwarc witn your previous decision if you
I8 haa known.tne court woulo nave issueo a restraining order?

~

19 I a.cn't tainy. so.

20 CHAIRMAN PALLADINO: That sort of dints at a

21 nypothetical question.
.

22 COMMISSIONER GILINSKY: I Onink it was on ene

23 asau.nption Lnat it would' paso mustard. Now you might have

21 Leen right, cut ac it turned out l't wasn't right.

25 CO31h1SSIONER SERNTHAL: But if you stand cacs
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I ana loox at this whole tning cispassionately, we nave got a,

2 hearing process tnat is ongoing and enere is tne matter of..-

3 tne timeta'le anu wnat-not. Tne Commission is certainlyc

4 free at any point, regardless of what tne Board is doing in

5 its hearing process anc the couru nas mandated aoout

6 putting out seneaules, we are free to make a decision and

I halo your own separate little conclave on a policy

8 question.

9 that is all I am suggesting, tnat we proceed

to as enough we see there is a policy issue here and let's

11 take it up ana let the other sturf proceed.

12 MR. MALSCh: Let me Just maxe a possible .

13 suggestion. Supoose we andec into this order a statement to

14 tne effect, if tne Commission agreed, tnat the Commission-s

'

13''
na; decioec.tnat it sh,ould on its own initiative and on an

16 expected basis taxe up the following questions and then

17 list tne ones we tnat were agreed upon in the previous
18 order. Then invite tne parties as a part of their

.

19 scheduling discussions to indlude agreement or not on -

20 wnetner the hearing snould or snould not go forward pending
21 completion of the Commissioin's guidance.

M '

COMMISSIONER ROBEMTS: No.
,

U COMMISSIONER GILINSKY: ,Ycu are commiting,

'

28 regulatory suictde.

_

3 (Laughter.)
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I
COMMISSIONER ASSELSTINE: You really don't,_

o
realize wnat you are coing to yourselves on this. You are

-
--

3
not making tne situation any better. You really aren't.

CHAIRMAN PALLADINO: Well, but here a hearing

boarc sets its basis and says you have got to show wnetner

6
certain things are rignt or wrong or whether they are true

I or not true. Here we think we ought to do it on an

8 expediteo basis and here is our schecule, and we say well,
9 we let nearing boards do this all tne time and let tnem co

10
it. Now the court says the Board went too fast.

II COMMISSIONER ASSELSTINE: 'All right. So in

12 essence what you are saying is you are satisfied with ene
.

I3 course the Board is going on and the only concern you have
I4

3 is about the timetable. If that is the way you feel, tnen
;

I3
by all means you snould go with this oraer. That is what

16 you snouia co.

17
You shoulu only set aside tnis order anc co

18 something else if you teel that now is the time ror tne

19 Commission to get involved on that pclicy issue. If you,

20
con't teol that way, you snoulo go with this orcer. No

21 question about it.

22 '

COMMISSIONER BERNTHAL: nell, in any case,

Il regaraless at unat nappens nere and whose views are

21 appendec and wnat-not, we are free to take up a policy,

23 issue at any time and maybe tnat is the thing we ougnt to
.
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I thinx about.,,

2 COMMISSIONER ASSELSTINS: Sure.-

3 MR. PLAINE: Mr. Chairman, have we agreeu tnat
-

~

4 this will ce the Commission's orcer?

5
CHAIRMAd PALLAOINO: What I understand tnis to

6 ce, and mayce ve neec to confirm it, tnat we will wait for

I the appending remarks cefore we issue tne orcer, cut we

8 will reas it to tne parties tonight.

9 COMMISSIONER GILINSKY: I think you ought to

10 tell the parties that adcitional remarks will be available

11 in a written version.

12 COMMISSIONER ASSELSTINE: That is right. .

I3 COMMISSIONER GILINSKY: But otherwise that la

14 fine.-

t
I3 Mk. FOUCHARD: Well, inueed, out once herzel

16 reaca tae order to tne parties, it becomes a public matter.

II I guess what I would propose to do is not.

18 volunteer.this information, but after you nave reac it to

19 tne, parties, I expect I am liable to get some calls this

20 evening. My paone rings after hours, too. Acknowledge tnat

21 this is what the Commission plans to ao and tnat an order

M will issue tee.orrow anu there will be some views of
M indivicdal Ccum13sioners.
23 COMMISSIONER BERNThAL: That sounus good to

3 me.
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1
CHAIRMAN PALLADINO: The closed meeting is,

'

adjournea. |...

3
(Wnereupon, at *:40 p.m., the closea meetino

4 aujourned.)
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