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% UNITED STATES
i NUCLEAR REGULATORY COMMISSION
i WASHINGTON, D C. 20658

vd £ IN RESPONSE, PLEASE

bncsh” August 2, 1991 REFER TO: M910725B
OFFICE OF THE
SECRETARY

MEMORANDUM FOR: James M. Taylor

Execvtive Director for Operations

William C. Parler, Gener ounsel

FROM: Samuel J. Chilk, Secret

SUBJECT: STAFF REQUIREMENTS =~ AFFI TION/DISCUSSION
AND VOTE, 3:00 P.M., SPAY, JULY 25, 1991,
COMMISSIONERS' CONFERENCE ROOM, ONE WHITE
FLINT NORTH, ROCKVILLE, MARYLAND (OPEN TO
PUBLIC ATTENDANCE)

The Commission, by a 4-0 vote, approved amendments (as modified
on the attached pages) to 10 CFR Part 26 to clarify NRC's intent
concerning the acceptability of taking action against an
individual based sclely on the preliminary results of a drug

f 'reening test.

Commissioner Remick, while approving, would have preferred the
staff's recommended 80 percent reliability level for the
presumptive positive test confirmations.

The Federal Register Notice should be modified as noted in the
attached pages, reviewed by the Regulatory Publications Branch,
ADM, and returned for signaturz2 and publication.

(EDO) {SECY Suspense: 8/30/91)

1l. Shoreham Nuclear Power Station - Emergency Motion for Stay

The Commission, by a 4-0 vote, approved an order responding to
two separate "Emergency Motion(s) for Stay" filed by the
Shoreham-Wading River Central School District and the Scientists
and Engineers for Secure Energy requesting that the Commission
stay the effectiveness of the Shoreham "possession only" license
amendment. The order denied the stay requests.
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{Subsequently, on July 25, 1991, the Secretary signed the Order.)

Attachments:
As stated

cc: The Chairman
Commissioner Rogers
Commissioner Curtiss
Commissioner Remick
GPA
ACRS
PDR - Advance
DCS - Pl-24



[7590-01)
NUCLEAR REGULATORY COMMISSION
10 CFR PARY 26
RIN 3150-AD6]
F1TNESS-FOR-DUTY PROGRAMS
AGENCY: Nuclear Regulatory Commission.

SUMMARY: The Nuclear Regulatory Commission (NRC) s amending its regulations
aoverring fitness-for-duty programs that are applicable to licensees who are
authorized to construct or operate nuclear power reactors. The final rule is

the unacceptability of taking (:::::::

action against an individual that is based solely on the preliminary results of .
i r:-_;ﬂ;.ic 1m€4«f ALTowA vp to .m..{ el udin
screening test erd to permit, under certain conditions, temporary removal Ho
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of an indivicuai from unescorted access or from normal duties,based on ar of
unconfirmed posiiive result from ar initia) screeninc tes’ for mariguzre O
cocaine.
EFFECTIVE DATE: 30 days after publication), except for the amended informa-
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tion requirements contained in §§ 26.24(d)(2)(1v), and 26.71(d).
These information collection requirements will become effecti
udget (OMB) approval. The NRC will publish a notice of the

effective date in the Federal Register,

———— S————————




FOR FURTHER INFORMATION CONTACT: Eugene McPeek, Reactor Safeguards Branch,
Division of Reactor Inspection and Safeguards, Office of Nuclear Reactor
Regulation, U. S. Nuclear Regulatory Commission, Washington, DC 20855,
Telephone: (301) 492-3210.

SUPPLEMENTARY INFORMATION

Background

On August 31, 1990, the Comiission published ir the Federal Register

: . ft‘M'f’" .
(85 FR 3564L, proposed amendments to n‘ regulations applicable to licensees
authorized to construct or operate nuclear power reacters, The proposed
amenaments sought to clarify the Commissfon's intent about the unaccept-

ttﬂit'hof taking actions against an individual that are based solely o
/

A pre inn'nar)r(test resuits,

Interested parties were invited to submit comments on the proposed

amendments within 60 days after their publication in the Federal Register.

The staff received a tota) of 32 comment letters in response to the Notice
of Propoused Rulemeking (NPRM). Upon consideration of the comments received,
the NRC 1s modifying the proposed regulation as discussed in the Statement

of Considerations,
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Comments on the Proposed Rule and Responses

comments were received from the general public, two Longressmer

in nuclear power plants, the internatic al headquarters of two unions, the
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of impairment or indications that he or she might pose & safety hazard.

heir central argument was that the proposed rule will provide a degree of

fairness to an individual whose initia) test result may indeed prove 1r

furthering the protectior of worker's rights. One licensee

unti) the
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indicated that the delay in lhe revocation of unescorted access
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(MRO) has reviewed Lhe confirmed laboratory test

the relisbility or safety of its plants.
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Some of those who favored administrative actions that are based on

the results of Initia) screening tests also conmented that such a practice

and procedure needed to be handled carefully. The Commission agrees that
e J ¢

cerefully prepared and implemented procedures are needed to protect the

reputations and careers of individuals whose test results are not con- (:::::::

firmed. As a minimum, the Commission believes those procedures must

ensure that there 1§ nru record or disclosure 1inking the tested person
R’N*W‘ Serebning st resyt Whta Ha :,rinrw\l
to iAsemee&ﬂ*ywavsrr +on—-thet 1s not confirmed. § pointed out by

commenters, the administrative action 1s obvious to fellow workers,

However, the Cummission believes that there 15 2 1imited set of circums-
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weighs the potential impact on ar indivicdual,

itness-for-duty (FFD) rule, the Commission tried to

achieve a proper balance Letween safeguarding an ndividual's reputatior

and right of privecy ang 11§ responsibility to protect public health and

satety. The Commission carefully considered how to achieve this bailance
and requested comments on the issue (see

§3 FR 36796; September 22, 1988). Prohibition ageinst disclosure tc

licensee management of presumptive positive results of preliminary

testing” was one measure adopted by the Comnission for the purpose of

orotecting individual rights. The Conmission believes that the proper
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From a broad perspective, FFD testing 1s only one element of many
elements included in licensee programs (e.g., quality assurance, quality
control, training, and access authorization) that addresses reactor safety
from the standpoint of assurance that both equipment and people will perform
their functions as intended. These programs, taken as a whole, provide an
integiated approach to ensure that individual actions do not adversely affect
safe plant operations. The FFD rule fncludes a number of specific elements to
ensure that nuclear power plant workers are fit to perform their assigned
tasks. For example, the requirements for the training of supervisors fin

behavioral observation is an element which, although not ldequatc oP ﬁ;&::& y
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impatirment in all cases, adds to theJiklooWAobviouny”
will b¢ receqni and removed fem activitied Hat afres
impaired 1 Y In this regard, 10 CFR 26.27(b)(1) roqu1res that =3

impaired workers or those whose fitness may be questionable be removec until

cetermined fit to safely and competently perform duties.

The purpose of testing is net only te make impairment on the job less
likely but to ensure @ trustworthy and highly reliable workforce ang increase
the assurance that workers will act properly in stressful situations resulting
from "off-ucrmal” events. The Commission believes that the benefits of
removing individuals & few days eerlier, except in limited circumstences, may
have been over-empnasized by commenters opposed to the rule. First, as stated
at (53 FF 36798), & positive result from a urine test does not establish that
an individual 15 currently impaired, only that the individ:r:?hn:4drugs present
in his or her system and, therefore, may not be reliable. Information that &
pzrson may not be reliable indicates a less immediate safety risk than a deter-
minaticn of impairment would imply. Second, as stated in the final rule on
July 7, 1989, (54 FP 24470), the existence of drug problems in the workplace
cannot be entirely eliminated and an undetected presence of drugs will exist

itis



no matter how thorough the progran This undetected presence of drugs implies
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. safety risk exists ever under the best progran
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Other aspects of the Lonmission s regl ations, including design margins,
redundancy of accident mitigation systems, quality assurance, anc training
supervisurs n behavioral observation provide reasonable assurance of safe
plant operations, Third, those sites without onsite testing regularly
experience the delays in receipt of test results sought to be avoided by the
commenters gpposed TC the amendment Fourth, anecdotal evidence indicate:
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NRC re ! 22" !: '

The Commissiun recognizes that the immunoassay process used for onsite
preliminary screening tests (as wel) as the initial screening at the
HHS~certifieo laboratory) will result in presumptive positives due to
the consumption of certain food products and over-the-counter drugs.
Aso, the Commission 1s aware that the fmmuncassay 1s a more relfable

predictor for marijuens and cocaine than for other drugs.

The Netional Institute on Drug Abuse (NIDA) has confirmed that date
provived by TVA is fairly consistent with that reported by HHS-certified
laboratories except that the TVA confirmation rate for amphetamines 1s
much lower. NIDA believes that this may be ceused by the use of
over-the-courter stimylents, commonly associated with long hours and
shift work, Such use 1s usually declared acceptable by the MRC, The
Commission collecteo data from several licensees where onsitc testing is
conducted to compare thuse results to the results of GC/MS confirmation <:::::::
testing and MRO-confirmed positives. The licensees were geographically
diverse and the deta collected does provide an overview of onsite screening
tests conducted by these licensees. The degree of agreemer. between
prescreening tests and HHS GC/MS confirmetory tests varies widely by drug
type. Using NIDA-established cut-off levels, presumptive positives for
cocaine are confirmed by the laboratories almost 950% of the time. For
delta-9-tetrahydrocannabinol-9-carboxylic acia (THC), the confirmation
rat:ﬂ;%a’sa 5% Those stati:ﬁ:cs pg4rt the acceptability of temporarily

en 1n an 1nat 1aua from unescorted accesfjbased on an unconfirmec

posit1ve test result from ¢ drug test for marijuana or cocaine.

e 10 «
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orted access or normal work duties 1s acceptable {f measures are

to Timit the negative impact on thuse‘?!q‘\nu1vwch s (fewer than
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ut of five) whose onsite, tes Z*ave not confirmed.

nts concerning fairness and individual rights

though NUMARC and severa) licensees opposed the proposed amendment,

pcinted out that presumptive positive results from initial screening
couid be caused by the consumption of ordinary food products and

the-counter medications. NUMARC therefore recommended that CeEnsees

lowed to take precautionary, nondisciplinary action to rewove a
r from unescorted access only when the results of initiel screenine
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are presumpt \L.J positive for egel, nonmedical Qrugsy” speci-

y cocaine, phencyclidine (PCP), and marijuana.
¢ ensee disagreed with NUMARC's recommendation and said that

a! procedures, 10 matter how carefully written and implemented,

not adequately prevent tainting an innocent individual's reputatior
al licersees, including two that opposed the amendment, indicated
the program needed to be sensitive to the potential effect on the
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sensitive to unwarranted personal attack, The society contended that the
current rule has a great potential for "ratchet-prone rule interpreters®

to damage an individual's reputation .nd self-esteem that has con“ributed
greatly to the decline in the number of experienced nuclear professionals
and indicates that the nuclear industry is becoming less desirable as 2

profession for future generations

NRC resporse.

continue to provide the proper balance betweer individual rights and the
' ! } v

need to protect ,V:“'\ health and safety. The Commission has limited (wwn{;[ﬂ
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: No personne! or other record containing information linking
the emplovee to the positive screening test resuit snd-which
Mter might be relesssd in—responte—to—a-suitablte—tneuiry-or
background-isvestigation may be retained when the screening
d test result is not confirmed;
"
\ ® ‘*g\‘\ re of a temporary ";‘('\‘\f.“ or suspensior hased on
2 test result not later confirmed is prohibited; and
1
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conecern ¢ ) te stin
6. Comment concerning onsite testing.

A licensee that sunported the proposed amendment stated that permitting
temporary removal of an individual based upon unconfirmed test resuits
would put its existing program in jeoparwy and could result also in the

oss of the unsite testing option. This licensee reported that delays in
granting access caused by the loss of pre-access onsite drug testing could

cost it approximately $1%f million annually.
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This final amendment to 10 CFR Part 26 clarifies the Commission's
previous position that no action should be taken against an individual that is
based solely on an unconfirmed positive result from an {nitial screening test
and to permit, under certain conditions, temporarikrumoval of ;:!1:?fviduul

from unescorted access or from normal dutie:)based on an unconfirmed positive

result from an initial screening test for marijuana or cocaine.

It is estimated that if al) locations now using onsite testing adopted

the policy permitted by this rule, about 50 individuals per year’ﬁ%uid be

temporarily suspended after random tests and later restored (assuming 90%

confirmation for cocaine and BSX for marijuana). However, about 350 :
sug!eu o epdar

individuals per year who are later confirmed positive would be MW
A Aotum
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Regulatory Fiexibility Act Certification

In accordance with the Regulatory Flexibility Act of 1980, [5 U.S.C.
605(b)], the Commission certifies that this rule will not have a significant
economic effect on a substantial number of small entities. This final rule
affects only the licensing and operation of nuclear power plants. The companies
that own these plants do not fall within the scope of the definition of "smal)
entities™ set forth in the Regulatory Flexibility Act or the Small Business

Size Stendards issued by the Small Business Administration in 13 CFR Part 121.
B> kfit Analysis
The NRC has determined that the backfit rule, 10 CFR 50.109, does not

apply to this final rule. This is a minor modification to a final rule,

- 19 -



(d) (1) Licensees may conduct initial screening tests of an aligquot before
forwarding selected specimens to a laboratory certified by the Department of
Health and Human Services (HMS), provided the licensee's staff possesses the
necessary training and skills for the tasks assigned, the staff's qualifica-

P |
Vi

6§ for the testing are
implemanted., Quality control procedures for initial screening tests by a
licensee's testing facility must include the processing of b'ind performance
test specimens and the submission to the HHS-certified laboratory of a sampli
of specimens initially tested as negative. Except for the purposes discussed

licensee’ s '\("f"‘_‘ staff, the Medical Review Officer (MRD), the Fitness-for

anager, and the employee assistance program staff, when appropriate.
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result of preliminary onsite screening tests during the last s-month data
reporting period submitted to the Commission under §26.71(d) were subsequently
reported as positive by the HHS-certified laboratory as the result of a GC/MS

confirmatory test,

(1) Thcre is no loss of compensation or benefits to the tested person

ﬁ: bemporary gdministrabit ackem.
ur1n9

(111) Immediately upon receipt of a negative report from the HHS-certified
laboratory, any matter which could link the individual to a temporary sus-
pension is eliminated from the tested individual's personnel record or other
ceeords, which—mey tater be—consulted-suring e sutteble dnguiry ortackgroums-
4hvest rgettom

or oﬂw alm‘sl'mf\w

(iv) No disclosure of the temporary removal or suspension of an 1nd1v1- b

ZA
dual whose test is not subsequently confirmed as positive by the MRO may be
made in response to a suitable inquiry conducted under the provisions of
§26.27(2), a background investigation conducted unJer the provisions of c:::::::
§73.56, or to any other inquiry or investigation. For the purpose of
assuring that no records have been retained, access to the system of files
and records must be provided to licensee personnel conducting appeal reviews,
inquiries into an allegation, or audits under the provisions of §26.80, or
to an NRC inspector or other Federal officials. The tested individual must
be provided a statement that the records in paragraph (d)(2)(i11) of this
section have not been retained and must be informed 1nl:r1t1ng that the
oy other gdmimishade

temnorary removal or suspensio%qwill not be disclosed, and need not be
disclosed by the individual, in response to requests for information con-

admmisbabas. 4
cerning removals, suspensionsy\o' history of substance abuse.
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NRC PROPOSES TO CLARIFY FITNESS-FOR-DUTY REQUIREMENTS

The Nuclear Regulatory Commission 1 proposing Lo anend 1ts requirements

governing fitness for duty ot Vicented nuclear power plents.

The amendment would clarify the Commission's intent concerning the

unacceptability of taking action against an individua) that is based solely
e prcHMnary rm{ é drug screening test and to permit, under ccrt05

e——— ,
condiuom,. tomporar; renoval of an individua) frofm unereorted olive, o o1 ol

nermal cuH?bano on an unconfirmed positive result froem an inftial urnm-g q

1Jusna or cocaine. To minimize the impact ofA

those y‘ﬂnaﬂvlduns whose onsfte test is noﬁc nfirmet, the Commission s

test for me o

requiring thet the testing protocols and cortrols provide high levels of

sccuracy and relfib o ty, Jlel there b no loss of compensaticn or Lenefits

percing conpletion of tne testirg process, &nd that there be no disclosure or
A

recerd of any suspension based on @ ton}'nct subsequently confirmed.

The Federa) Register Notice also points out that under the current rule,
an individusl must be removed from unescortec access 1f there s ery question

concerning the individuel's fitness to sefely and competently perform cuties.,

The clarifying amendment 1s being finaiized after cne Yicensee advised the
NRC that it had implemented a fitness-for-duty program that in¢cluced a prevision
for placing individuals in a non-work pay status on the basis of o positive bt

uncorfirmed fnitial orug test,



UNITED STATES
NUCLEAR REGULATORY COMMISSION
WARH'NGTON, D. €. 20068

>

The Monorable Peter W, Kostmayer, Chatrman
Subcommittee on Energy and the Environment

Comrittee on Interior and Insular Affairs }
Washington, D.C. Z0B1E M
o fodie

Dear Mr. Chatrman:

The U.S. Nuclear Regulatory Commission (NRC) has sent to the Office of the
Feders) Register for publicetion the enclosed fina) amendment to the fitness-
for-duty rule to clarify 1ts intent concornin? the unacceptability of taking
sction against an individual that fs based solely on the preliminary results
of @ drug screening test and to permit, under certain conditions, temporar
removal of an individuel from urescorted sccess or from normal duties, base
on an unconfirmed positive result from an initial screenin

or coceine. To minimize the impact of n those ndivicuels
whose onsite test 1s not confirmed, the Commission 1s rtquirin’ that the testing
protocols and controls provide high Yevels of accuracy and reliability, that
there be no loss of compensation or benefits pending completion of the testing

process, and that there be no disciosure or record of cnm::ud on

tes Vnot”wbuquenﬂy confirmed. ” actn
an 2

The Commissfon's rule for establishing fitness-for-duty pro’rums 8t nuclear  fhug gy

power plants was previously published on June 17, 1989 (54 FR 24468). The
amendment will become effective 30 days efter 1ts publication.

dhta‘

Sincerely,

Dennis K. Rathbun, Director

Con?rossional Affairs

Office of Governmenta) and
Public Affairs

Enzic ure:
As stated

cc: Representative John J, Rhodes



