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1. INTRODUCTION

On July 17,1991, Public Service Company of New Hampshire (PSNH) filed

" Licensee's biotion to Dismiss Appeal," in which PSNH asked the Commission to

dismiss Seacoast Anti Pollution league's (SAPL's) appeal from an Atomic Safety and

Licensing Board Order of !sne 18,1991, LDP-91-28. In LBP-91-28, the Licensing

Board denied SAPL standing to intervene in an operating license amendment

proceeding concerning PSNH's transfer of its ownership interest in the Seabrook

Nuclear Station to North Atlantic Energy Corporation (NAEC), a wholly owned

subsidiary of Northeast Utilities (NU). On June 28,1991, SAPL filed a notice of its

appeal from LBP-93-28; this notice was not accompanied by a supporting brief.
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In its motion PSNH opposes SAPL's appeal because of SAPL's failure to

accompany its notice of appeal with its brief on appeal, as required by applicable.

regulations in 10 C.F.R. { 2.714a.
.

On July 23,1991 Seacoast Anti-Pollution League (SAPL) filed a brief in

support ofits appeal. The NRC Staff supports PSNH's motion.

II. DISCUSSION

A. The Commission Should Grant PjMi's31elion to Dismiss. '

PSNH relies on a recent Commission decision in Florida Power and Light Co.

(Turkey Point Nuclerr Generating Plant, Units 3 and 4), CLI-91-5,33 FRC 238

| (1991), in support of its argument that the Commission should dismiss SAPL's appeal. ,

PSNH argues that the Commission's dismissal of a lay person for failure to brief is
i

| ample authority for dismissal where, as here, both counsel and client are long
i

experienced in NRC proceedings. Motion at 2. Further, PSNH argues that here, as in

Turkey Point, the Licensing Board had fully advised the petitioner of the appellate

rights under 10 C.F.R. f 2.714a. PSNH concludes that the Commission should
I

| dismiss SAPL's appeal. The case cited by PSNH fully supports its arguments,

PSNH's motion should be granted and the appeal dismissed.'

I

.

8 The NRC Staffin its " Response to SAPL Notice of Appeal," dated July 15,
1991, at 3, argued that the appeal should be dismissed for failure of SAPL to file a.

brief within the time provided by 10 C.F.R. 6 2.714a(a).
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D. SAPL's Argument in Explanation of its Failure to File on Time is not
Persu:uive.

.

SAPL explains its failure to file its bri:f by June 28,1991, the last day a brief
,

would have been due under applicable regulations in 10 C.F.R. 6 2.714a(a), by stating

that it believed that it had 30 days or until July 28th to file, having filed a Notice of

Appeal on June 28,1991. Brief at 3. SAPL further states that it is now aware that its

brief on appeal should have accompanied its Notice of Appeal. Id. SAPL explains the

" mix-up" as an " oversight" and SAPL's " longstanding practice of filing briefs in the

still not final operating license procedure " /d. SAPL argues that its failure to file its

brief on time should not foreclose the Commission's consideration of its brief on

appeal because of SAPL's iongstanding status as an intervenor in Seabrook proceedings
.

and because its Notice of Appeal was timely filed. Id.

The Staff believes that SAPL's longstanding intervenor status neither explains

nm excuses SAPL's lapse. As the Staff pointed out in its Response to SAPL's Notice

of Appeal (filed July 15, 1991), the Licensing Board's Order in LBP-91-28, at 6,

indicated that any appeal to the Commission should be filed within ten days after

service of the Order. Staff Response at 2-3. In arguing that the Commission should

L dismiss SAPL's appeal because of SAPL's failure to file its supporting brief together

'

with its notice of appeal, the Staff noted that the Licensing Board's Order had
~

L explicitly directed SAPL's attention to 10 C.F.R. Q 2.714a(a). SAPL is a sophisticated

i'
intervenor represented by counsel experienced in NRC proceedings. See generally,
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NRC Staff Response to SAPL Petition to intervene in Proposed Amendment to

Transfer Ownership Interest, April 22, 1991. Such experience does not excuse

SAPL's failure to heed the directions in the Licensing Board's Order.
,

111. CONCLUSION

As discussed above, the NRC Staff supports PSNH's motion to dismiss the

appeal.2

Respectfully submitted,

yu I b qc ovt._s,

Ann P. Hodgdon
Counsel for NRC Staff

Dated at Rockville, Maryland
this 29th day of July,1991

2 The Staff briefed the merits of the appeal in its July 15,1991, " Response to
SAPL Notice of Appeal," and showed the correctness of the ruling below. NRC
Response et 3-6. As there pointed out, SAPL cannot raise issues concerning the
effects of m amendment to transfer operation of the facility in a proceedirig on another
amendmeat involving a change in ownership but not operation. See Wisconsin Electric
Co. (Pc.nt Beach Nuclear Plant, Units 1 and 2), ALAB-739,18 NRC 335,339 (1983).
Further the pendency of an investigation does not indicate a substantive problem so as
to cause the start of a proceeding. See Lmdsiana Power and Light Co. (Waterford
Steam Eh ctric Station), CL186-1,23 NRC 1,5 (1986). Nor does the citation of the
Systematic Assessment of Licensee Performance (SALP) Report of January 28-29,
1991 (Report Nos. 50-245/89-99, 50-336/89-99; 50-423/89-99) related to the Millstone
facility add anything to the argument. The Staff concluded in the inspection report
SAPL apparently relies upon (SAPL Petition at 2-3) that "there were no major safety
significant issues." Id. at Ill.G.,38a. Further the SAPL Report rated the Millstone
licensee as " Category 2" for safety assessment and quality verification. Id. at 4-6.
SAPL showed nothing to rebut this assessment and thus provided no basis to indicate it.

had " sufficient information" to support its petition. Cf 10 C.F.R. @ 2.714(b)(2)(iii).
Therefore, should the Commission waive the requirements of its regulation and
consider this appeal on its merits, the Staff relies on its Response of July 15,1991, to,

show that the appeal has no substantive merit.
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internal mail system, this 29th day of July 1991:

Ivan W. Smith, Chairman (2)* Thomas G. Dignan, Jr., Esq.
Administrative Judge Robert K. Gad, Ill, Esq.
Atomic Safety and Licensing Ropes & Gray

Board One International Place
U.S. Nuclear Regulatory Boston, hiA 02110-2624

Commission
Washington, DC 20555 Peter Brann, Esq.

Assistant Attorney General
Richard F. Cole * Office of the - Attorney General
Administrative Judge State House Station 6
Atomic Safety and Licensing Augusta, hie 04333

Board
U.S. Nuclear Regulatory - Diane Curran, Esq.

Commission Harmon, Curran & Tousley
Washington, DC 20555 2001 S Street, NW

Suite 430
Kenneth A. hicCollom Washington, DC 20009

'

Administrative Judge
1107 West Knapp Street
Stillwater, OK 74705
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Scott Harshbarger R. Scott Hill-Whilton, Esq.
Leslie Greer 12goulis, Hill-Whilton.

Matthew Brock & Rotondi
Massachusetts Attorney General 79 State Street
One Ashburton Place,19th Floor Newburyport, MA 01950.

Boston, MA 02108
Allen Lampert

John P. Arnold, Attorney General Civil Defense Director
George Dana Bisbee Town of Brentwood
Associate Attorney General 20 Franklin Street
Attorney General's Of6ce Exeter, NH 03833
25 Capitol Street
Concord, NH 03301 William Armstrong

Civil Defense Director
Robert A. Backus, Esq. Town of Exeter
Backus, Meyer & Solomon 10 Front Street
116 Lowell Street Exeter, NH 03833
Manchester, NH 03106

Steven A. Clark, Town Manager
H.J. Flynn, Esq. Seabrook Town Offices
Assistant General Counsel Seabrook, NH 03874
Federal Emergency Management

Agency Barbara J. Saint Andr6, Esq.
500 C Street, SW Kopelman and Paige, P.C.
Washington, DC 20472 Counsel for Amesbury,

Newburyport & Salisbury
Jack Dolan 101 Arch Street
Federal Emergency Management Boston, MA 02110

Agency
Region 1

_ Judith H. Mizner, Esq.
J.W. McCormack Post Ofnce & Counsel for West Newbury

Courthouse Building, Room 442 79 State Street
Boston, MA 02109 Newburyport, MA 01950

George Hahn, Esq. Robert Carrigg, Chairman
Attorney for the Examiner Board of Selectmen
Hahn & Hesson Town Office
350 5th ' Ave., Suite 3700 Atlantic Avenue
New York, NY 10118 North Hampton, NH 03862
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Mrs. Anne E. Goodman, Chairman George Iverson, Director
Board of Selectmen NH OfSce of Emergency
1315 Newmarket Road Management-.

Durham, NH 03824 State House Of6ce Park South
107 Pleasant Street

Richard R. Donovan Concord, NH 03301,

Federal Emergency Management
Agency Jane Doherty, Director

Federal Regional Center Seacoast Anti-Pollution League
130 228th Street, SW 5 Market Street
Bothell, WA 98021-9796 Portsmouth, NH 03801

Peter J. Matthews, Mayor Michael C. Sinclair
City Hall Graystone Emergency Management
Newburyport, MA 01950 Associates

13 Summer Street
Michael Santosuosso, Chairman Hillsboro, NH 03244
Board of Selectmen
South Hampton, NH 03827 Robert R. Pierce, Esq.*

Atomic Safety and Licensing
Ashod N. Amirian, Esq. Board Panel
Town Counsel for Merrimac U.S. Nuclear Regulatory
145 South Main Street Commission
P.O. Box 38 Washington, DC 20555
Bradford, MA 01835

Office of Commission Appellate
Suzanne Breiseth Adjudication (6)*
Board of Selectmen U.S. Nuclear Regulatory
Town of Hampton Falls Commission
Drinkwater Road ' Washington, DC 20555
Hampton Falls, NH 03844

Atomic Safety and Licensing
Of6ce of the Secretary (2)* Board Panel (1)*
U.S. Nuclear Regulatory U.S. Nuclear Regulatory

Commission Commission
-

Washington, DC 20555 Washington, DC 20555
Attn: Docketing and Sersice
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