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¥s. Rebecca Green

Bureau of Radiation Protection
380 Scotch Road

Trenton, NJ 08628

In the Matter of
PUBLIC SERVICE ELECTRIC AND GAS CO. ET AL.
(Hope Creek Generating Station, Unit 1)
Docket No. 50-354-0L

Dear Ms. Green:

This letter is in response to your telephone call to me of May 22, 1984 when
you requested the status of Contentions 1 and 4 of the Hope Creek operating
license proceeaing. As I related, Contention 4 (concerning salt deposit in
caused by the Hope Creek cooling tower) was withdrawn by the Public Advocate
on February 17, 1984, Pursuant to your request, I am erclosing a copy of the
Public Advocate's notice of withdrawal.

Your concern with Contention 1 (concerning intergranular stress corrosion
cracking of recirculation piping) is whether this contention is still viable
in view of a April 5, 1984 staff letter which has come to your attention.
You have interpreted this letter as indicating that all components containing
304 stainless steel have been replaced at Hope Creek. Contrary to your
interpretation, however, there are sti1:1 some components there which contain
this material. This is demonstrated in Table 5.2-/ of Amendment 5 of

April 1984 to the Hope Creek FSAR (attached hereto) where 28-inch recircu-
lation piping is listed as being made from 304 stainless steel. It should
also be noted that the staff letter in question of April 5, 1984 merely
states that "most" (and not all) of the stainless steel at Hope Creek has
been replaced with low carbon materials.

I trust this answers your inquiries.

Sincerely,

Lee Scott Dewey
Counsel for NRC Staff

Enclosures: As stated
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board
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QepfRpk
In the Matter of s .

: !5
Public Service Electric and : Docket No. 50-354 OL FF
Gas Company :

(Hope Creek Generating Station)

THE PUBLIC ADVOCATE'S CONSENT
TO THE APPLICANT'S MOTION TO DISMISS
ONTENTION IV AND COMMENTS ON THE
APPLICANT'S ARGUMENTS IN SUPPORT THEREOF

The intervenor, Public Advocate of the State of New
("Public Advocate") hereby consents to the applicant's
of February 3, 1984 to dismiss the Public Advocate'’s
Contention 4, relating to the potential environmental
impacts from the operation of the Hope Creek coecling tower.
The Public Advocate agrees that the experts identified
by the State of Delaware know of no significant new
information sufficient to require further, evidentiary
consideration of this issue. Additionally, the Public
advocate now intends to rely on the State remedies set

forth in the New Jersey Coastal Area Facilities Review




Act ("CAFRA") permit of February 1, 1976 issued by the

Department of Environmental Protection ("DEP") to PSE&G

for the Hope Creek station on February 1, 1976.1

That permit provides for PSE&G to develop

a preoperational and operational
monitoring program to evaluate the
effects of salt released from the
cooling towers on terrestial life;
such program shall be submitted

to DEP for approval. If salt
deposition during operation causes
detrimental effects, PSE&G shall
take such remedial steps as DEP
reguires.?

The Public Advocate has been informed by DEP that
its officials continue to review PSE&G's cooling tower
plans. Accordingly, the Public Advocate will focus

his resources on the DEP's ongoing considerations.

1. N.J.S.A. 13:19-1, et seq. For details, please
see the attachment to the Public Advocate's Contentions,
which contains the complete CAFRA permit # CA74-014

for Hope Creek.

2. 14., p. 5, para. 16.




Comments on the Applicant's
Motion to Dismiss

For reasons known only tc the applicant, its motion
to dismiss contains a clearly unfounded attack on the
Public Advocate's representations to the Board at the
November 22, 1983 Special Prehearing Conference. These
attacks in turn substantially misrepresent the record
of that proceeding and the basis of the Board's action.
PSE&G argues, for example, that, regardless of the merits,
the contention should be stricken due to the alleged
misstatement of counsel that the contention was drafted
after cogpsultation with the experts, Drs. Peterson and
Perizek.3 A reading of the cited transcript references
reveals that no such representation was made, nor can
one be reasonably in ferred, and, further, that the
Board was well-aware that the contention was being

"re-drafted" by intervenor's counsel at that very moment

and without the aid of on-the-spot experts. Thus,

3. See pp. 2, 13-16 and 17 of A licant's Motion
to Strike Contention 4 (especially Point I, PP. 13-16,
which is devoted entirely to this line of attack).




contrary to applicant's argument that the Public Advocate

and the State of De’iware had represented to the Board

"that prior discussion with technical expert(s) was

(sic) the basis for raising the rephrased contention
{Tr. 226,228),"4 the record reveals the very opposite.
For instance, at Tr. 226, Mr. Conner for the
applicant -- after arguing at length with the Chairman
-- asked the Board to "inguire toO the Public Advocate
to identify the name of the technical expert
person upon [whom] they relied for Contention [4]."
The Chairman, Judge Miller, then turned to the
public Advocate counsel and observed that:
We are just saying, okay, tell
us who + . . would have the
knowledge that would be the
subject of a deposition fairly

one way or the other, studies
and all the rest.

The response and resulting colloguy shows beyond

a doubt that the Advocate's counsel neither deceived

nor intended to deceive:

4. Applicant's motion, P. 2 (emphasis added).




think I can answer
that.

JUDGE MILLER: Can your associate?

MS. REMIS: Not at this moment, noO Sir.

JUDGE MILLER: How soon can you get it?

A telephone . . . (?]

MR. POTTER: 1I1f we supply it . . . by, say,

5 o'clock tomorrow, would that be sufficient?

JUDGE MILLER: Oh, sure.5

There follows additional dialogue between Mr.
and Judge Miller which suggests that the applicant's
rash claims are rooted in a bizarre iaeory exprassly
rejected by the Board. specifically, the applicant argued
that the Board must disallow, ©Or dismiss if previously

allowed, any contention where the proponent himself

lacked personal expertise Or expert assistance at

the time the contention was drafted. The Board dis-

missed this notion out of hand.
MR. CONNER: I would like to make a

point which I think has been sloughed

5. Special Prehearing Conference (November 22, 1978),
226-227.

- .




over . . . If he would give me the name

of the person he talked to for this technical
input =e

JUDGE MILLER: He will give you by 5 o'clock
tomorrow the names of the person Or persons
whom you may depose and start to obtain the
information you wish. You contend it was
there available and this is nothing diffe.ent.
They say it 1is. Okay, either it is or isn't.
One or two depositions will show you that.
MR. CONNER: I am just trying to make the

distinction that if I think =--

JUDGE MILLER: 1 see yow distinction, but

i'm not making it.

MR. CONNER: I think they are betting on

" , come" and they are going to gc find

an expert.

MR. DEWEY: May 1 make a final point about
this contention? That is the fact that salt
denosition, the adverse effects on the land
were, in fact, considered at the CP.

JUDGE MILLER: 1I'm sure they were. 1t was
an uncontested hearing. . . . . 1 am up

with you np to the third [reiteration],

-f-




but where there might be something new, 1
think the public interest requires it, and

we represent the public interest.

MR. DEWEY: All right, sir.®

In short, applicant's counsel, after seeking unsuccess-
fully to convince the Board of its creationist-inspired
arcument -- either the contention emerges whole and
wondrous at the moment of inception or else it is void -~
now tries to rewrite history to show that the intervenor
had said what he had not and “*4Yat the Board had ruled
as it had because of the azlleged but nonexistent deceit.
Clearly, such a crude effort at sleight-of-hand should
not be ignored or go undisputed. Not only may it taint
these proceedings -- ‘e.g., by distorting the written
record -- but, as will be seen in the Public Advocate's
forthcoming motion for a protecti ve order, applicant's
creationist theory of pleading may be resurrected re-
peatedly throughout discovery, or at least until the

Board finally lays it to rest.

6. Tr. 228-229 (emphasis added)




CONCLUSION

The Public Advocate agrees that no new information

has been revealed tc date which reguires continued

consideration of Contention 4. The Public Advocate
therefore consents to its dismissal, but is mindful of
the Board's independent duty to protect the public
interest, and therefore does not urge its dismissal.
Respectfully submitted,
JOSEPH H. RODRIGUEZ

Public Advocate of the State
of New Jersey

R. WILLIAM POTTER
Assistant Public Advocate

February 17, 1984




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of

Public Service Electric and
Gas Company

(Hope Creek Generating Station)

On today's date, February 27%

Docket No. 50-354 OL

1984, I certify that

copies of the Public Advocate's Consent to the Applicant's
Motion to Dismiss Contention IV and Comments oOn the
Applicant's Arguments in Support Thereof were sent

by Express or regular mail to the following:

The Bon. Marshall ‘E. Miller'

Chairman

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory Commission
East-West West Building, Room 408

4350 East-West Highway
Bethesda, Maryland 20814
(2 copies)

r. Peter A. Morris
Atomic Safety and Licensing
Board Panel
U.S. Nuclear Regulatory Comm.
1717 "H" Street, N.W.
washington, DC 20555

Dr. James H. Carpenter
Atomic Safety and Licensing

- Loard Panel
U.S. Nuclear Regulatory Comm.
1717 "H" Street, N.W.
washington, DC 20555

Theodore Granger, Esqg.
Department of the Public hdvo
Division of Rate Tounsel
744 Broad Street - 29th

and 30th floors
Newark, NJ 07102

Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory Comm.

1717 "E" Street, N.W.

washington, DC 20555

Atomic Safety and Licensing

Appeal Panel !
U.S. Nuclear Regulatory Comm.

1717 "H" Street, N.W.
washington, DC 20555
(5 copies)

Docketing and Service Statior iy
Office of the Secretary y
United States Nuclear
Regulatory Conmission
1717 "a" Street, N.W.
washington, 2C 20555




Lee Scott Dewey, EsQ. s
Office of the Executive Legal
Director

U.S. Nuclear Regulatory Comm.
East-West West Building

4350 East-West Highway
Bethesda, Maryland 20814

(2 copies)

Richard Fryling, Jr., Esqg.
Associate General Counsel

public Service Electric and Gas Co.
PO Box 570 (TS5E)

Newark, NJ 07101

nvironmental Control
atnell Building
Dover. Delaware 19901

Director, Division of

Troy B. Conner, Jr., Esqg. ¢
Conner and Wetterhahn

1747 Pennsylvania Avenue, N.W.
washington, DC 20006

(2 copies)

Hon. Irwin R. Kimmelman

Attorney General

State of New Jersey

Richard J. Hughes Justice Complex
25 Market Street

Trenton, NJ 08625

Carol Delaney, Esqg.

Deputy Attorney General
Department of Justice

ctate Office Building - 8th floor
8§20 North French Street
Wilmington, Delaware 19801

Wik

R. WILLIAM POTTER

*Sent by Express Mail.




