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April 1, 1992
VIA HAND DELIVERY
Thomas E. Murley, Director
Office of Nuclear Reactor Regulation
US. Nuclear Regulatory Commission
Washington, D.C'. 20558
Re:  Public Service Company of New Hampshire, Docket No, S0-443A

CITY OF HOLYOKE GAS & ELECTRIC DEPARTMENT REPLY
TO CL&P/PSNH RESPONSE RELATING TO FINDING OF NO

SIGNIFICANT CHANGES REGARDING ANTITRUST ISSUES
Dear Mr. Murley:

The City of Holyoke Gas & Electric Department ("HG&E™) hereby
replies to the Response ("Response”) filed with the Commission by Connecticut Light
& Power Company ("CL&P") and Public Scrvice Company of New Hampshire
("PSNH") (collectively, "Applicants”y on March 27, 1992, Applicants’ Response, and
this Reply, relate to the Director’s finding that no “significant changes” regarding
antitrusi “ssues would result from the proposed transfer to two subsidiarics wholly-
owned oy Northeast Utilities ("NU") of PSNH's ownershap interest in, and operating
responsibility for, the Scabrook Nuclear Power Station, Unit 1 (" Scabrook”).

1 The Commission's Antitrust Standard and Delerral 1o the FERC

Applicants argue that “the antitrust inguiry provided for in Seetion 105(¢)
[of the Atomic Encrgy Act ("AEA")] and councizted in Alabaing Powgr does not
apply” unless there is a significant change m the licensee's activities since the prior
review. Response at 34, The relevant Swmmer test for a “significant change” is

whether the changes "have antitrust implications that would be likely to warrant
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FERC emphasized that its decision looked beyond application of those laws toward
different goals:
L Tihe competition issues addressed by the antitrust laws are only one
facet of the [Federal Power Act's ("FPA")) "public interest” standard,
The “public interest” under the FPA s not limited 1o the goals of the
antitrust laws and instead is directed primarily to the broader goal of
“the orderly production of plentiful supplics of clectric encrgy . at just
and reasonable rates”
Opinion 364 at 19 (citing NAACP v, FPC, 425 US. 662, 670 (1976)). Since it is
unclear to what extent, it any, FERC applicd the Clayton Act standards, the
Commission cannot assume that the Clayton Aot standards are satisfied. Yet, the
Notice fails to mention cither the Clayton Act or the Department of Justice ("DOJY)
Merger Guidelines, a tact that Applicants do not dispute,
Applicants also contend that antitrust review should be demed because
“five agencies have reviewed the antitrust implications of the me,eer " Response
at €. The fact is that only one ageney - the FERC - has publicly examined the
anticompetitive implications of the merger. The SEC and the NRC Director (in the
Notice) both defer to the FERC analysis and imposition of conditions.  Neither
agency examined whether those conditions are adeguate. The DOJ and Federal
Trade Commission ("FTC") have never conducted a public review of the merger. To
support its proposition that the DOJ and FIC have sanctioned the merger,
Applicants refer twice to their own Hart-Scott: Rodino ("H-8-R”) filing, but that filing
is @ notice filing only; lack of action by the DOJ and FTC does not constitute
approval of the merger. Clayton Act § TA()(1), 15 USO8 18a(i) ") Applicants’

reasoning is (onee again) circular, since to argue that the DOJ should not conduct

a public review because the 0J has not “determined that the merger ... would
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present any competitive problem in the region” (Response at 6) is 1o assume the
outcome of that review before DOJ conducts it

Finally, Applicants argue that there is no nexus between the transfer of
the PSNH cwnership and operating interests in Scabrook and the anticompetitive
injury that would be suffered by HG&EE and others. HG&E has previously
demonstrated the nexus between NU's obtaining control over Scabrook’s genceration
and transmission facilities and the market power that NU would obtain over
generation and transnassion in New England. HC&E June 13, 1991 Comments at

26, HOKE will not repeat those arguments here, and indeed, need not, because

Applicants present a compelling picture of the nexus between NU'S acquisition of

PSNH, whose principal asset I8 Scabrook (indecd. Applicants’ have previously
described the Scabrook license transter as an “integral part” of the merger), and the
impacts on HG&E at pages 7-8 & nn. 13-14 of its Response,

2 NU'S Claimed 527 Million in Savings  from  Efficient  Nuclear
Operations

Applicants do nor dispute that the Comrnission s in a better position to
judge NU'S claims of managerial “excellence” in operating nuclear plants, and
therefore in a better position 1o judge the likelihood of NU achieving the hundreds
of millions of dollars of benefits NU alleges, Sg¢ HG&E Request for Reevaluation
at 7.8, However, Applicants imply that the issue is not relevant because (they
contend) the FERC did not offset benefits of the merger against anticompetitive
harm. The FERC concluded, however, that the “[ijhe merger's bengtits, angd the
mitigating ¢ffect of the conditions adopted herein, make the merget consistent with
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the NAESCO exculpatory clause, vnlike PSNH's, purports to ¢xculpate not only
NAESCO, but all of its affiliates, including NU and North Atlantic Encrgy
Corporation ("NAEC"), the would-be owner of Seabrook.

Applicans contend that "financial realites” of the merger dictate that
ownership of Scabrook be tragsierr. @ 1o an entity other than PSNH (Le., NAEC).
Assuming this bme aertion were true (and assuming it were relevant o the
Commission’s rview), it provides no justification for NU's proposal to segregate
Scabrook operations imo another, assct-dess subsidiary (Le.. NAESCO,.  1If
Applicants arc implying that the alleged "benefits” of the merger should allow NU
10 escape scrutiny by the Commission of NU's excreise of market power through the
scparation of operation and ownership, then the Commission should auv least
investigate whether the benefits alleged by NU of owning snd operating Scabrook
will likely accruc.

4. HG&E's Request for Clarificason

Applicants do not respond to HG&E's request for claritication. HG&E
renews its request that the Director clarify that the Commission’s approval of the
license transter is conditioned upon NU and PSNH complying with all current and
future conditions that may be imposed as a result of agency reconsideration, remand
from judicial review, or otherwise in connection with the proposcd merger.

Conclusiun
WHEREFORE, for the reasons stated above, HG&E requeses that the

Director reevaluate the Notiee's finding of no significant antirrust changes and, aficr
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reevaluation, reverse the finding and initiate a formal antitrust review of the
proposed transters of PSNH's ownership and operating lic.nses,

Respectfully submitted,

David J Bardin rs

Eugene J. Meigher
Steven R, Miles

Arent Fox Kintner Plotkin & Kahn
1050 Connccticut Ave,, NW.
Washington, D.C. 20036-5339
(202) K57-6089

Attorneys for the City of Holvoke
Gas & Electric Department

ce: Anthony T, Gody, Chict, Policy Development and Technical
Support Branch, NRC Office of Nuclear Reactor Regulation
Gordon Edison, Senior Project Manager, Project Directorate
1-3, Division of Reactor Projects-111, NRC Office of Nucicar Reactor
Regulation
Joseph Rutherg, Esq., NRC Deputy Assistant General Counsel
Thomas T. Martin, NRC Regional Administrator, Region |
Noel Dudle. NRCT Senior Resident Inspector
| George L. Iverson, Director, Office of Emergency Management
| NKC Document Control Desk
Ted C. Feigenbaum, President and Chiet Executive Officer,
New Hampshire Yankee Division of PSNH
John A. Ritscher, Ei.
Douglas G. Green, Esq., Newman & Holtzinger, P.C.
Alan J. Roth, Esq., Spicgel & McDiarmid
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