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it best effonts 1o undorstand and rule on the ments on the cladms preseated by
the hiveniee

RULES OF PRACTICE:. CIVIL PENALTIES

ae Commission's progeam O categonizing violatons for (he purpose ol
aesessing ana detormining the amount of civil peralties s set forth i 10 CFR
Part 2. Appendia C. In genoral, the “nature and extent of the enforcoment action
i intended 10 reflect the senousness of the violation,” and civil penalties arc o
be wilored 1o particular facts and cireumstances of the violation,

RULES OF PRACTICE:  CIVIL PENALTIES (AGGREGATION)
Prescribed base Civil penidties are sabject 1o adjustment for the severity level

of the parth . violation. In some cases, volatons may be evaluaied in the

agpregate and a single severity level assigned for a group of violations. This
authority has been construed 10 permil the severity level of the aggreeated group
10 he equal 10 o greater than the severity level of the individual violations

comprising the group. Whee aggregating violations, genorally both the number
of violations and thelr senousness should be taken 00 account.

RULES OF PRACTICE:  CIVIL PENALTIES

After the severity level of a violation has been ascertained, the resultant civil
penalty may also be escalated or mitigated, under defined ciroumstanees.

CIVIL PENALTIES:  ASSESSMENT

A 1ol of nine violations, considered collectively, including some that in
themselves demonstrate o degroe of safely significance, may be deemed 1o
constitute & management deficiency sufficient 1o wartant assessment of & civil
penalty.

TECHNICAL ISSUES DISCUSSED
Industrial radiography.
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INITIAL DECISION
(Order Imposing a Civil Monetary Penalty)

Opimon of J Bechhoeler and Callihen
(Including Findings of Fuct)

This proveeding involves an Order Imposing Civil Monetary Penalty, dated
June 6, 1990, in the amount of $6,750, against Tulsa Gamina Ray. Inc., Telsa,
Oklahoma (hereinafter, Tulsa or Licensee)! Tulsa is the holder of NRC Maicnals
License No. 35-1717801, dated January 26, 1977, authorizing the possession of
sealed radiographic sources for use in various exposwe devices in the conduct
of industrial radiograpby and for the calibration of radiation survey thstruments.’
The license includes & number of echnical conditions governing the conduct of
indusirial radiography, including those required by the regulations in 10 CFR.
Part 34,

The ivil Pona?  Order was precedad by & written Notice of Violation and
Propose ' mposition of Civil Penalty, dated Decomber 29, 1989, which proposed
8 civil pecalty of §7,500. Based on the Liconsee's response, the Stall reduced
the proposed civii penalty 1o $6,750, 1+ amount sought by the Civil Penalty
Order.

For reasons set forth below, the majority of the Board has concluded that a
significant civil penalty should be imposed but that the amount sought by the
Staff should be reduced 1o 34275

;

¢ publinhe.! o1 55 Pad o4 19, 10000 See wite NRC Suft 1
WLl fory b gy B B B T Rl Py B 1%?:“11 T A
dipser teatimeny of particuint Sl witneses (included i NRC Suff Tesumany) will he miernced
" name of wiwes), 11 Tr 120, 0 (page of prepared watimesy)
¥ St Toetitmany, £ Ty 120, Avady 4 and 17 (0t A12Y)
Y Avach 11
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L SUMMARY OF VIOLATIONS

The viclations ncluded i the Notice of Violation are set torth an full
Appendis A 10 this Deciston. To the extont pertinenl, they are also described
later i this Decision

In summury, however, they include three that appear © the Bowd 4 be
quite serious:  the failure of & radiographer 10 conduct & survey after any of
four separite rudiographic exposures (Viokation 1a); the fuilure of radiographers
properly (0 post an ared where radiographic exposures were being conducted
(Violation 11); ang the fallure 10 block and heace mdioactive material packages
durins ransportation (Violation 4b). Beyond that they include three involving
the failure 10 mainiain adequale records of radioactive exposures of radiog-
raphers (Violations 24, 2b, 20). one involving the fullure 1o maintain proper
inventory control of sealed sowrces (Violstion 3, two involving the failure 10
maintain cenain transponation records (Violations da and 4¢); and one involy-
ing the incorrect placarding of 4 vohicle during transportation of radioaciive
material (Violation 4d). The Notice of Violation prescribed a total civ'l penaity
of §7.500 for these violations *

In its response dated February 22, 1990, 10 the Natioe of Violation, the
Licensee admitied nine out of the ten alleged violations bt challenged the
Sualf's gssessment of thetr severity or significance * In particular, Tulsa pointed
1o what it deemod 10 be extenuating circumstances concerning many of the
violations, The Licensee denled one violation (number 3, “laventory Control™)
and the Staff accejaed e Licensee's explanation, thereby withdrwing one of
the ten alleged violations and reducing the civil penalty by 10% 10 $6,750
(e, it treated each violstion as equal in amount of penalty ($750) and reduced
the proposed penalty for ten violations by 10%.

1. PROCEDURAL HISTORY

Pollowing (ssaance of the Civil Penalty Ordei, the Licensee filed o timely
response dated July 3, 1990, 1t claimod in essence thal the violations are
not significant encugh 1o wrerant imposivon of a civil penalty. It sought
reconsideration (by the Saff of the civil penalty and in the whernative (as set
forth in the Civil Penalty Order) requested a hearing.

By letier dated July 31, 1990, the Director of NRC's Office of Enforcement
(OF) refused 10 withdraw the Civil Penalty Order® As a resuic, o Licensing

e e e

4
1
314, Ausch 1%, DelMedion, 1 Te 120, 0 28 29, 31 33
S Natice of Hering and Osber Matiers, LIP-G031, 32 NRC 107 (1990)
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Base civil ponaltics are subjoct 10 adjustinent for the severity lovel of the
particuls violaton of violations.  The sdjustment porcentages of the hase
wmounts listed in Table 1A wre 100% for Severity Level | KO for Severtty
Level 11, SO% for Severity Level 1L 15% for Severty Level IV, and 8% o
Seventy Level V violations ™'

The regulations further provide that, in each case, the seventy of a violation
i5 10 be chamctenzed “ut ihe level best suied 1o the significance of the partoula
violation. ™ In soime cases, vielations “may be evaluated in the aggregate wnd
a single severity level assigned for a group of violations ™ Alithough nol
wpecilically defined by the regulations, this authority has been construed (o
permit the severity level of the aggregated group © be equal (0 of greaters
than the severity level of individual violations comprising the group. Adwinced
Medical Systems, Inc. (One Faciory Row, Geneva, Ohio 44041), LBP41.9, 33
NRC 212, 22825 (1991), appeal pending before Commission. The Stafl ubihized
this suthority in this case.

‘The applicable critenia also provide for the escalation or mitigation of avil
penaliies. The Stafl takes the position that escalabion or mitigation i considered
only after the severity level of a violation or violations has boen ascertamed,™ but
the factors that influence escalition or MatgRLIon may also be teken o aecoun
in determining the severity level of a violation or senes of violations * Thas,
“enforcement sanctions will normally escalate for recurring similar violations ™'
The sanction isell (Le., the sevenity level), however, is also lkely © be more
severe when violations are recurning ¥ Appendix C ulso authorizes miigation
of penaluies, for such factors as identification and reporting of a violation by a
licensee, comective action (o prevent recurrence, and prior good performance
by the license ™

According 10 the Safl, & civil penalty is normally assessed for a violaton or
group of violatons categorized at Sevenity Levels | 11, or 111, unless application
of the mitigation factors reduces the amount (o 4 #ero penalty ™ The criteria

' provide that a civil penalty may also be imposed for Severity Level IV violatons

‘ that are similiy 0 “previous violatons for which the [Licensee did not take
effective comective action. "™ The Stafl applies this 1o both Severity Level 1V
and V viclations. ™

———— - —

"wcn Part 2, Appenidia €, § VI, Table 16
m:u P 2, Appendis C 4110
By 140 (DeiMadion)
“h 31213 (DlMedico)
‘wun Pan 2, Appendia € §V.D
Wy 486 (Cown)
”aacu o 2 Appendia C 4V RLA
* DelMedicn, 1 Te 120, 0 24
“wcu o 2. Appeastin €, § VI, DeiMadion, 1 T 120 0 M
Mgy 997 (DeiMadicns)
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IV, DISCUSSION OF EVIDENCE

1 evaluating the appropriatencss of the Cral penalty sought 10 be imposed by
the ST, we observe first that the burden of proof is on the Statl, as proponen
of the Civil Peaally Order. 10 C PR, §2.7320 We have evalunied the recond
evidence with that in mind.

1. Nature of the Regulated Industey

The centerpioce of the Staff's Civil Penalty Order is the significant health
and safety hazard that may be posed by radiographic operations and the
concotritant obligation of a licensee 10 adhere stoctly 10 the regulatory standards
established 1o avoid adverse consequences. As set forth by the Staff*" and not
disputed by the Licensce, radiography is the examination of the structure of
materials by nondestructive methods utilizing gamma radiation cmitted by an
encapsulated quantity of a by-product matenial, an operation thet usually roquires
mechanically moving a highly radioactive source™ from a well-shiclded position
in an exposure device, through & region of little of no shielding, into another
component of the equipment which provides partial stielding ™ The first of (hese
positions is within & box, made of a hoavy metal such as lead of uranium, in
which the source is located when not serving its intended function ¢

The second part of the overall exposure device, often called the collimator*!
is also of heavy metal, usually tungsten, located proximate 10 the object o be
radiographed. 1t has two apertures — one for the entrance of the source and
the other for the directed, or collimated, emission of radition from the source
toward the area 10 he inspected.

These two heavy-metal objects, in practice, are connected by a tube, called
A guide tube, whics Is commonly on the arder of 10 feet long @ The guide wibe
provides a path for Ze source between its storage position and its location in
the collimator during an exposure. The guide tube provides little shieling of
ihe source as il raverses the wbe, Motion of the source is provided by a sull

¥ SalT FOF @ 1718, 2025 This sunmary of the aquipmen and methodaiogy sammon 10 wdusingl radiography
e Bowrd's wndemstanding and i gloaned and caaludated from wstimony i an slormps W candy the e
-ubmmu.unummumdumdum
The matenial of the sourve i usually coteh 60 or (ndian 192 (n swengte of the o of 100 CL Ser Steff
. Atach. 4
See OCFR 304, Kawner IT Tr 120, 03
RN ARIEPOR coniaing 1 someimes calied o “camens” Tr 1ES (Cain)  Additonally. e conlussd
namenclsiare, “exposure dovice” denota the shelding bos to which the sediograptue source 1w placsd fin
wanspon and storage. Tr 187 (Kaanerd, Tr 188 (Caln) During an sajwnm, (he souree is said 10 be tonoved
fromn the “eaposure device " Tr 188 (Kaanet)
18y, 192 (Ramnen)
05160 Kavner)
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Cable 10 the end of which the sowrce s attiched. The cable, (o turm, 18 fed o
and tuough the guide tube by o mechamsm mcorporaang o crank and el
This mechanism i focated al of neal the Source storage containes.

The dimensions of the source, the guide whe, and the cabie wre such that the
likelibood of the source nol bemg advarced is small® The converse stuation,
however, can be more severe.  The Stafl reported disconnections of sources
from control cables whereby the source wits fiol reiracied into is shield by the
reverse cranking operation ® The conseqaentinl severity of such misoperation
i relation 10 personnel exposures. 10 be Jiscussed luer, is apparent when, lon
example, the source remaing, slter the disconnect, in the lightwoight guide tube,

The Staff presented o description of the potential for insdvenient and ex-
cessive madistion exposures 10 the public and 10 persons authorized o conduct
radialogical examinations absent adherence 1o established procedares such as
those set forth in the regulaions * The ilensity of the gamma radistion ficld
adjacent 1 8 typical source used in industrial mdiography (s sulficient 10 cause
biclogical damage 10 tissue within & few seconds and to be polentially lethal
alter a few minutes of direci exposare * Examples of such consequences are
tellingly portrayed in an NRC publication titled “Working Safely in Gamina
Radiography” (NUREG/BR0024, Sepremiber 1952), referenced by Stafl wit-
nesses™ and introduced o the record *

2. Discovery of Violations

The violutions that gave rise 10 the Civil Penalty Order emanaied from o
routing unannounced inspoction of the Licensee’s operations on October 2
4, 1989, conducted by Ms. Linda Kasner. Al tat time, Ms. Kasner was
an inspector with experience us & Medical Health Physicist, subsequently she
bhocame a Sonior Radiation Spocialist.  Ms. Kasner had previously assisted
another inspecion during a routine inspection of Tulsa in November 1988, und
she subsequently performed ruting inspections in October 1989 (the one under
consideration here), und March 1991.% She has had experience in performing

A% 1he procens tshershy the ceble and somnce ane smoved ot tho Wwhe 1 tind “crnking " Tr 1B (Can)
S0 1R (Cainy
S 198 Oy
Y See 10 C PR Pon M
A G, I T 18w e
ofy 182 (saner) I
W gall Eah | Sovern) cupies were availabie ol (he Mearing for e e of paities (who had prioc sceess 1o the ;
darcument) ond the Board Cupies were thareafier duirinived w the Boarl and ihe docke file by letier from Stall
.#umma. 190)

Kanner, 10 Te 128, 01 1, 2, 3 Stalf Tostmemy, 11 Tr 028, Atach 2
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radiographic fiekd operations, including cranling out radiographic sounes, as
desoribed above M

Luring the Octobor 1989 inspection, she identified ten apparent viokaions,
set forth in Appendia A 10 this Decision ™ (As mentioned carhior, the St
subsequently detormined that one violation did sol occur, leaving nine oul
standing ) The Licensee was provided a copy of the inspection repart by letier
duded Noveraber 13, 1989 Previously, however, at the exit interview of the i
spection, Ms. Kacner reviewed the apparent violations with three representatives
from the Licensee (twe of whom appeared as witnesses in this hearing) ™

By letier dated November 17, 1989, w0 NRC, the Licensee responded (o
the apparent violatons sot forth in the inspection ropart, with explanations and
praposed of effectuated comrective actions ™ Three days later, on Noveinber 20,
1989, NRC's findings wore discussed with Mr, James C Moss, Tulsa's President,
ot an Paforcement Conference held st the NRC office in Arhington, Texas ™

A Staff Calculation of Civil Penalty

The spacific aspects of the industrial radiography activity giving nse
the violations here are denominated by the Notice of Violation as falling in
the aggregate within Severity Level 111, Suppiements 1V (“Health Physics™),
V (“Transportation™), and VI (“Fuel Cycle and Matenals Operations™).  The
operative language in cach of these Supplements is said by the Stafl 1o be

Hreskdows in the radistion safety program sovalving & mumber of violations that sre elated
C that sollestively ropresent & pesentially significant lacdh of attention o carslessness
wward bieensed responsitilives ¥’

The nine admitted violations here fall into three general categornies. Violations
1a and 1b — two of the more serioas, in the Board's opinion — involve the
active conduct of radiographic operations.  Violations 24, 2b, and 2¢ concern
failures 10 determine and record occupational exposure fata Concorning several
radiographers. Two of these (2b and 2¢) were designated as repeat violations

Mg 1 (Kaser

52 NRC Trspovtion Repon 3012319902, desed Novernber 9, 1089, ¥ial Tomsnany. Anach 5. a1 AS 3 theongh
AS 12

5 euff Toatimany, 1. Tv. 170, & AS-1 and AS-2

id o ASS

Mg, Ak, 9

S50 Anach 10, st ATO1 and AIG-2 Te 320 (DeiMedion)

¥ DeiMudica, . Tr 120, 41 25, 29, cvng sintler language in 10 OF R Pent 2, Appentas C, Supp 1V {Flealin
Prigaica™), Sevority Lovel 1L, hess €12, Supp. ¥ rﬁTw-'m Severity Lovel 11, T €8, and Supp. VI
Hunl Cycle and Materinls Operations™), Seventy Level Bl han C 8
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4 Fvaluation of Severity Level of Civil Penalty

The Swll's rutionale for wssigning the agg egated violations 1 @ Sevenity
Level 11 category appears (o depend on it view that a significant number of
violations per se trmnslates into a management deficiency. This 1s so irespecive
of the seriousnoss (in the Stalf's view) of any of the particulst violations o
whethier management could, in fact, have averied those violations by adapting
any sysiemic program,

Prior 10 jesponding 1o inquity by the Board at the hearing* the Stafl did
not even evaluwie particular violations: it merely sel i severity level for all of
the violations collectively, determined the penalty for that seventy level, and
divided the penglty proportionately for cach of the violations (resulting i a
penalty of $750 for cach violation). Althougt, the Staff explains that the $750
ropresents only “an administrative means (o allocating the civil penalty ™ for
# more serious problom, the effect is the apparont unposition of the same civil
penalty for activities to which widely vanant severity levels are aitnbutable.

As pointed out previously, i the proceeding before us, the Stalf aggregaed a
group of nine mixed-severity violations, which individvally ranged from Severity
Level IV 0 Level V, inlo a single Severity Lovel T violation, 10 sel the
final severity lovel on the basis of is inference that the group of violations
vollectively demonsirated Lk of mancgement conrol of carclessnces loward
licensed responsibility and (hat the violations show a pattern that is atinibutable
10 the same root cause, The inference was made and the severity level assigned
without first specifically evaluating and classitying each individual violation *

According o the S1aft, the root cause for the violations is a breakdown in
management control of licensed programs, manifest by: (1) the namber and
natwre of violations; (2) the fact that the violations were identiticd by NRC rather
than the Licensee; (3) the fact that the Licensee had boen previously warned by
NRC in corespondence 1o improve management siiention toward compliance,
(4) the fact that some violations were recurring; and, (5) the lack of management
attention 1o compliance issues raised in information notices ™ The Stafl adds
that it sssessed the civil penalty “specifically because the Licensee relied on the
NRC o identify its violations rather than having (s Own mianagement pmgram
10 self identify and correct the violations "™

The Liconsee strongly objects (o the aggregation of violations with concomi-
want increase in the severity level that resulied in the assessment of a civil penalty.
It believes that most of the violations were individually of minor safety signif-

* Gee Ti 130 58 (DeiMadicn. Cani)

O Siaft Reply FOF w1 6

B DeiMedtion, (1 Tr 129, 01 26, 2030
4 & 30

gl OF, "Canclasion of Fait’ No 10
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icance and that o civil penally was warianted o reformmg W (e inliac o
involving recordkeoping oversights o omissions, i quernies “Shoukd cach wat
tant 4 $750 penalty”™ It concludes thet these NRC ponalties we “exortatant
“ m"" "wie

6. Evaluation of Severity Level of Violatioas

Under the Enforcemaont Policy, the “severity of a violation (i8] chara terized al
the level best sutted 10 the significance of hie particular violaton ™ Beyond that,
in some cases. the Sl is permitied 15 evaluate violations “in the aggregale”
and aasign “a single severity devel . for @ group of violations ™" That s the
process the Suff followed 19 (s case, aggregating o number of violations
reach o single Severity Level T violation.

To determine whether the Staff was justified in following that practice in this
case, we must determine whether the individual violations here, when considered
collectively, warrant that degree of severity. We note at the outsel, however, thal
the severl violations are Clearly not of equal severity and, as & matier of sound
discretion, should not be treated alike.

We tirn first 1o the twee admitted violations that we deem most senousy’
Violations 1a, 1h, and 4b. Then we will analyze the other less-serious violaons.

(a) Violation la

Violation 1a involved o failure 10 conduct 8 radiation survey of an exposuie
device following its use 8t & temporary lobsite. The Stalf inspector observed
two radiographers engaged in activities on the oofiop of a refinery butlding. ™
She first observed two exposures from the ground but saw no post-exposure
surveys being performed.  While going up 1o the roof, she observed a (hird
thﬁb&mmww&wmﬁ.&umﬂwmﬂ.mm
the radiographers leaving the swvey instrument al the location of the crank,
approaching the collimator 0 roposition the source guide whe for the ned
exposure, and (despite their awareness of her presence) failing 10 conduct &
survey.” She (estified that, when she later questioned the radiographers, they
admitied not having performed the surveys despite their knowledge of the
requirement 10 do so.

T I

"o

Mo C PR Pen 4 Appedia C, §10

M e, 1 Te 123 & Te 16 (Rasnend
" er o further dacussion, see T 201 (Cain)
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As set forth both @ is dotler of November 17, 1989, and i is Fobvaary
22, 1990 regponse 0 the Notoe of Violation, the Licensee clamied that the
lead tadiographer in guestion was well trmined and well gualificd o perform
rndiography but was under some stress - caused, in part, by the presere of
the NRC inspector ™ That is no excuse, however, for the violation i guestion
Radiographers ane expecied (0 be able 1o operate m accordance with regulatory
reguirements under al! cireumsiances, including stessful conditions ™

Surveys e required 0 be performed after cach use of the sounce, 1o
ensure thst it i rotracied o i shielding container. 10 CER. § 34k ™
Performance of & survey after cach wse of the sowree, 1 ensure thid 1 is
retructed nto its shicld, is essential 10 the health and safety of individuals who
may be nearby such operstions:  Tmlure © conduct the survey properly i the
most common contributing faclon in radiography incidents of overexposures of
personnel,” Indoed, as the Staff westified, fallure 10 conduct i survey would
currentiy be consideied a Severity Level 11 viotatica i isell. ™ and such failure
also could heve boon considered as Severity Level 111w the time of the 1989
violistion. ™

The Stalf rmied this violaton s the most senous of the rine under review *
We agree.

(b Vielation 10
Violation 1b involved the failure o post 8 “High Radiation Area” sign demot-

mmmummm Kasner) were the same as in Violation
1a, describod above ¥

M. Kasner testified, without conteadiction, that the 1op of the refinery wis not
properly posted, as required by 10/ C FR. §§ 34.42, 20 203(b), and 20.203(c)(1).
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One of two outside starways leading 10 the rool - the one used by Ms. Kasner

wis fol festncted of posted at sl The other wis only restrcted al the op.
Access 10 the toof could readily be gained by persons not employed by Tulsa
and no one had even checked 1 see U the bullding was occupied. Nor wis ihe
arcs under constunt surveillance, as also required by the regulations ™

In s response dated November 17, 1989, 10 the snspecuon repeort, the
Licensee stated only that each of its employees was aware of the reguirement ¥
In i response dated February 22, 1990, 10 the Notice of Violation, however,
the Licensee observed that (he building was unoccupied, the only access (o
the roof was by three staircases (one of which presumably was inside), that
the statrcases were bamcaded with ropes and radation area signs, that ropes
around the radiation area were erected, and that the exposure time wis bt 45
seconds. 1 concluded that “{allthough our opemting procedures reguire posting
of the ‘High Radiation Area’ signs thore was no danger of anyone emering the
area and receiving any radiation because of not posting # ‘High Radiaion Area’

-

The Licensee's claims reciied above are not supporied by the evidence of
revord supplied by the Staff, which was unrebutied. We therefore adopt the
facts us advanced by the Staf! with regard 1 the posting violation. 1n particular,
we note that the Swlf ingpector did indeed reach the roofiop ares through an
unposted and unharricaded viarway **

The Staff also establishc s Wy significance of the violation. Postng 15 required
due W the radistion levels polentially present (where & major portion af the
body could eceive in any | hour @ dose in eacess of 100 millirems) and the
noed 10 make individuals in the area wware of the hazards present.  Posting
I5 Imporant in maintaning & safe enviromment for performing radiography,
10 prevent unnecessary exposure of nonradiographic workers and ¢ general
public.  Radiographers may not be capable of maintaining 360" surveillance
w prevent unauthorized entry. The majority of overexposures and unfiecessary
exposures of members of the public are associaled with failures 1o properly post
and restrict the wea ™

Indeod, failure 10 post properly could Wday be regarded as senous enough,
0 i elf, 1© constitule a Severity Level 111 violation. The Staff indicated that,
al the time of the violation, it would have been classed as Severity Level 1V,
although in some cireumstances it could have been higher ¥
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(¢)  Violation 4b

Violation 4b, the third of the more serious vialations, involved the fallure 10
brace or block packages contaming radioactive mutenals dunng ransporation
During a visit © the Licensee’s facility, the NRC inspecion (Ms, Kasner)
observed two radiographers departing tor a temporary jobsite with an overpack
(containing an exposure device) within the rear compartment of o ek The
truck doors were open® (The lead radiographer was the same 8 the lead
radiographer i the foregoing rooliop incidents *)

Because the radiographers had Galed 0 secure the rear doors of the truck,
and they had opened, the overpack wis observed 1o be nol Blocked or braced al
the time, leaving nothing 0 prevent the device from shiding across the floor of,
i facy, out of the e k™ That i did not do s0 was fortwious, in the view of
Ms. Kusner ¥

Dunng two field inspections, Ms. Kasner also observed that twe radiographic
devices had been transportad 10 the field sies without blocking or bracing,
as required by o Depaniment of Transportation regalation, thus permitting the
devices 10 change position within the vehicle, During subseguent interviews of
Licensee personnel each radiographer interyiewed admited that overpacks used
10 transport radiographic devices were not normally braced or blocked during
routine transportation. The Licensee carlier had acknowledged to the Staff that
it had received an NRC Information Notice (IN-8747, dated October §, 1987)
reminding licensees of (he requirements 10 use an overpack and 10 block and
brace the packages during transportation.

Acowrding 10 the Swif, the requirement for blocking and tracing is designed
10 prevent the transportation of packages containing hazardous matenial in a
manner the would permit movement of the package and possible vislation of
the shielding it provides, Beyond that, failure o block or brace may permit the
device to fall out of the vehicle and be retrieved by a member of e public,
leading 10 & potentially hazardous exposure. Fatlure 10 observe the requirement
thus may have significant safety implications

The Licensee provided a number of seemingly contradictory explanations for
the acknowledged violation. In its letter of November 17, 1989, responding
(o the inspection report, it indicated that as of a 198K inspection, it was nol
aware of the requirement but that, “Effective Novemiber 17, 1989 all trucks used
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(d)  The Six Less-Significant Vielations

There are sin remaining violstions that the Stall (i response 10 Bowrd
nguiries al the hearing) characterized ws Severity Level IV of V. They may
be sunmarized as follows,

Ja. Radiation exposure records for sia radiographens covering the persx)
from May 1489 through July 1989 indicated that peesonnel mondoring deviees
had been damrged and could not be analyzed. As of Oclober 2, 1989, the
Licensee had not performed evaluations 10 determine the rdution exposure
received by the six individuals. This was classiticd by the Sl at the heanng
ws & Sevenity Level 1V violation *

2h The Licensee failed 1o oblain radistion exposure information conerning
the current guarterly occupational dose received by two radiographers prior o
assigning them work in restricted areas. This was alleged 1 be a repeat violation
The Sl classified this as a Severity Level IV violation at (e hearing ™

2. The Licensee allowed an individual 10 receive an occupational radiation
dose in expest of certain specified regulatory standards without having Form
NRC'4 signed by the individual 0 certily the completeness of the =cord of
wocumulated dose. This was said 10 be a repeat violation that, at k. sanng,
the Stafl classified (when standing alone) as Severity Level V.

da. OnOctober 2, 1989, & Licenses represontative transported two eaposure
devices containing iridium- 192 in packages bearing “Radioactve Yellow 11"
labels that did not specily the identity and activity of the ruchide, This was
classified as a Severity Level 1V violation at the hearing *

o On October 2, 1989, & Licensee representative transporied a source
and carried shipping pepers showing: (1) an incorrect tansportation index
for & package labeli! ‘Hadioactive Yellow 11" and (2) incomect package
wentification descriptions. This was classified at the hearing as a Severity Level
IV violation,'®

44 CaOctober 2, 1989, & Licensee representative transported a package ap-
propriately labeled “Redioactive Yellow 117 in a vehicle beanng a “Radioactive”
placard. Such vehicle labeling 1s reserved for packages bearing the “Radioactive
Yellow 11" label. At the hearing, the Staff classified this violation as Severity
Level IV @

The Staff presented evidence on the safety significance of ecach of those
less-significam violations.  Most persuasive was its connection of some of
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the paperwork violations to the assurance that exposures o radiographers do
not eaceed regulatory limes '™ On the other hand, the importance of the
overplacarding violatior 1) - e, il conveying of accurale information in
the event of & truck accs "™ o appears no more than maginal

(e) Agiregation of Vislations

As indicated previously, the Sulf determmed that all of the foregomy
violations, considered collectively, represent a “significant regulatory concern’
resulting from o “lack of management control of the program™ that equales
10 & breakdown that, in the aggregate, meets the critenia for & Severity Level
11 violation. The Staff reached this conctusion withoul first deiermining the
severity level of each violation individually '™ The Stalf based this action on its
determingtion that they all stem from the same ool cause, the lack of atlention
1o compliance with NRC requirements, The Stalf made no broader inguiry 1o
the overall aperation of the Liconsee's program '™

We reiterate that, in this case, the Steff did wke into sccount both the numbsr
and the significance of the violations. We stress that the significance of the
individual violations - considered alone - is important, because @ number of
violations that are extremely mmor in nature might be insalficient w establish a
programmatic breakdown that rises 10 a Severity Level 111 violation. However,
the relatively large number of violations in this case, Wgether with the significant
safety aspects of some of them and their simiiarity in certain instances to carlicr
violations, clearly constitutes a sufficient programmatic treakdown (o fall within
the scope of a Severity Level 111 violation an denominated by the Enforcement
Policy. The circumstance that some of the individual violations, in themselves,
could be evaluated as Severity Level 111 lends even more credence 1o this
determination.

Two additional observations are in order.  First, one of the Licensee's
most forceful assertions is that the NRC Inspector (Ms. Kasner) at the exit
interview indicated in substance that “{tjhe infractions are of the Level TV and V
category” and did not constiuie fincable offenses '™ The record does not clearly
support that assertion. Rather, it appears that Ms. Kasner may have advised the
Licensee that many of the violations were of thit nature but that some were
more significant and that collectively they represented a management oversighd
problem ' Ms. Kasoer clearly indicated that she also advised the Licensey it

R g, 00 e 12N, w0 08

W ann

W5y 313, 416, M5-46 (DelMadicn); DelMadicn, 1. Te. 173, 21 25, 36
105 qr. 30008 (Cain).

1081 iianiee FOF a1 4, ave alev Tr. 455 (P Moss)

WPy 14846 (Kasner)

N7



she did not have final suthorily 10 assigh severity levels 1o viclations'™ and that
there was @ possibiluy that NRC management might accord signilicance 1o the
“number and the common nature” of the violations. ™

Second, in wansmiting the Civil Penglty Order 10 the Licensee, the Swll
(through Hugh L. Thompson, Jr., Deputy Executive Directon for Nuclea Ma
terials Satety, Safeguards, and Operations Support) observed that “individually
these violabons do not noomally rise above Soverity Level 1V . MO T
communication was unforunate, particularly insofar as 1t created the impressaon
that the Staff was atiempting 1o “pile on” unimporant deviabions (o create a
violation for which 1t could assess & civil penalty. As we have seen, this was
nol the case, given the individual sigmificance of some of the violations

The eloments of a sound radiation safety program presented by Tulsa — o
be discussed later, in conjunction with escalation — do not detract from the
fact that @ number of serious violations were in fact commitied. Based on these
considerations, we find no abuse of discretion by the Staff in detesmining that,
in the aggreeate, a Severity Level 11 violation occurred. For that reason, we are
upholding the * afl's determination in this respect. A civil penalty is warranted
unless some miligating (acts exist,

As previously discussed, the base civil penalty for a Severity Level 11
violation (involving operations, as in the case of live of the remaiing alleged
violations here) amounts (o $5.000.7" In reviewing the Staff's assessment of the
civil penalty here, we bogin with that figure,

6. Fscalation

As set forth carlier, the Stafl escalated its base civil penalty of $5,000 by
T5%. The escalation wis basud on the Licensee's prior notice of similar events
or problems and its poor prior regulatory performance.

The prior notice and poor prior performance cited by the Swufl relued
largely 10 the violations that were not the most serious — the paperwork
discrepancies, and 10 general notices concerning management's atlention 1o
details. In contrast, the three most-serious violations described above were first:
ol -a-kind and not specifically the subject of prior notice, Beyon ! that, as pointed
out previously, those serious violations stemmed from the improper performance
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of a single radiographer, whose credent ¥ Clearty qualitied him for his position
and whose performance on the job had previously been moriored and found
accepiable ' In contrast 1o this one radiographer, Tulsa routinely employed
twenty radiographers,'” with no serious apparent violadons attnibuted W any but
this one.' Finally, thore were no excessive mdiauon exposures attribuiable (o
any of these violations '

The Staff's reliance on poor priot regulatory performunce as a ground for
cscalation was based in large part on paperwork-type violations ideatified in
an inspection conducted in November 1988.1'¢ To respond 10 this position, the
Licensoe demonstrated that it has had @ functioning radiation safety program that
includes measures, some i excess of regulatory requirements, 1 strengthen the
safoty of mdiographic operations, Specifically:

(1) The Licensee regularly assigns two radiographers 10 each job for
safoty reasons, even though not obligated by NRC to do so.'"

(2) ‘Tulsa utilizes an Assistant Radiation Safety Officer in addition (o the
requisite Raduation Safety Officer, even though not required 1o do
w'l“

(1) The Licensee exercises managemeont oversight 1o personally ensure
that complete radiation repon records are kept '

(4)  The Licensee conducts quartery field inspections of its radiographers
10 ensure that sale practices are being used.'™

(5) The Licensee conducts regular radiation safet, meetings with em-
ployees where specific radiological safety practices are discussed. It
orders correction in the behavior of nonconforming employees. '

(6) Licensee has in place and communicales 10 employees & company
policy for employees 0 work safely, in conformance with NRC
requirements.  Employees are not 1o work under unsafe conditions
even if a client is lost as a resull'™

Additionally, although not an excuse for the violations, the Licensee had
made affirmative prior efforts 10 obtain the information on employee radiation
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doses cited in Violations 2a, 20, and 20, but the records were incomplote at (he
tme of the mxpoction '

Furthermore, with respect 10 (the two repeat violations, the Licensoe em
phasteed their relutive bk of safery significance. 1o particular, Violation 2
(0 Sevoritt Leved V violathon)'™ assertod that Tulss allowed an individagl 1o
receive an occupational radiation dose in excess of certan standards without
having a form signed by the individual © certify the record of sccumulaied
dose, The form had been comnlated by the Licensee, and the inspoctor verified
that the accumulatod dose was not in excess of regulatory standards. Nonethe
less, the individual had not signed the form and, thus, Tulsa could not confirm
that the record was comrect in its entirety. Tulsa was therefore charged with »
violstion. '™ Although not specifically ted 1o this one violaton, the Licensee
indicated that radiographens occasionally work lale night shifts and, when they
do, may not be contacted on a daily basis '* Further, the Stall indicated that
there is no regulmory requiremoent for ongoing signatures slier cach exposure '

The other repoal viclation (20) involved (he failwre 10 obtan previous
occupational exposure informanon for two indivaduals poos 10 assigning them
10 cortain activities, a Severity Leve! 1V violation '™ A Wthough more serious than
the former, it nonetheless is nol @ sigaificant violaion.

Because of the relatively insignificant nature of the two repeat violations, we
conclude that escalation of 75% in large pant on the basis of these violations
15 excessive, Tuking into account the many effective measures that Tulsa has
adopted, the oplnion of the Stalf that Tulsa's radiation safety program is currently
in basic compliance with regulatory requirerments,'™ and the circumstance that
the violations did not result in any escessive radiation exposare, we find
escalution of no more than 20% (31,000) 10 be appropriate.

7. Mitigation

As noted carlier, the Saft mitigated the civil penalty by 25%, based on
prompé corective netion for individual violations achieved by the tme of the
enforcement conference. The Stall dechined W mitigate an additional 25%
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1 Contrary 10 the Stafl conclusion, escalation of this penaity m the wuount
of no more than 51,000 (209) is warramied.

4. Migation in e amount of $1.250 (25%) s warmnied, as concluded by
the Staff.

S The calculated civil ponalty should by reduced by 10% ($475) represent-
ing the proportionate amount of the withdeavn violation (Violatdon 3),

6. A civil penaity of $4.275 should be substituted for the $6,750 sought by
the Stafl

7. A civil penalty of $4.275 should accordingly be assessed

Order

Based on the foregoing opinion, including iondings of fact, conclusions of
law, and the entire record, it is, this 10th day of Decomber 1991, ORDERED.

1. The Order Imposing Civil Monetiy Penalty, dated June 6, 1990, is
modified by substitating a civil monotary peoalty of $4,275 for the $6,750 sought
by the Order. A civil monetary penalty of ©4.275 is hereby assessed against the
Licensee, Tulsa Gamma Ray, Inc.

2. This initial Decision 1s effective immediately and, in accordance with 10
CFR, §2.760 of the Commission's Rules of Practice, shall become the final
wuon of the Commission forty (40) days from the date of issuance, unless any
party petitions for Commission review in accordance with 10 CF R, § 278 or
the Commission takes review sua sponte. See 10 CFR. § 2786, as amended
effective July 29, 1991 (56 Fed. Reg. 29,403 (June 27, 1991)),

1 Within fifteen (15) days after service of this Decigion, any party may
seck review of this Decision by filing a petition for review by the Commission
on the grounds specified in 10 CFR. §2.786(b)(4). The filing of a pettion for
review Is mandpiory for & party 1o exhaust its adminisirative remedics bofore
seoking judicial review, 10 CFR. § 2.786(b)(1).

4. A petition for review shall te no longer than ten (10) pages and shall
contain the mformation specified by 10 CER. §2.786(h)2). Any other party
may, within ten (10) days afier service of a pettion for review, lile an answer
supporting o opposing Commission review, The answer must he no longer
than ten (10) pages and should concisely address (he matiers n 10 CFR.
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§ 2. 786X 2) 10 the extent appropriate. The petiioning party shall have no right
10 reply, except as permitted by the Commission

THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoeler, Chairman
ADMINISTRATIVE JULXGE

e, A Dison Calliban
ADMINISTRATIVE JUDGE

Bethesda, Maryland
December 10, 199]

CONCURRING OPINION OF JUDGE CALLIHAN

1 agree with the conclusion of the Board's Decision whereby a civil penalty
loss than that sought by the Staff is imposed upon the Licensee. The principal
allegation with which the Staff charged the Licensee is a breakdown of the
management control of a licensed program. In my judgment, howsver, the
Stafl's demonsuration of this breakdown, with which | reluctantly agree and the
Board has accopled, is marginal at best

The history of Tulsa's activities as an idustrial radiographer — for example,
the assessment of no previous monetary penalty, no record of excess radiation
exposure 1o an employee of 10 & member of the public, no previous identification
of a violation of regulations or license conditions more severe than Level 1V
— demonstrates a significant level of management control. In contrast, the
October 1989 inspection of Tulsa, the subject of this proceeding, disclosed a
numbc: of alleged violations of which three had potential safety significance.
The remaining six mainly concerned recordkeeping and “paperwork” deemed
here to be of considerably lesser importance.

The result of this Ocwober 1989 inspection, whil: perhaps atypical, is not
unprecedented. in that earlier inspections also cited & number of violatons
similar in both number and severity. The Staff advised that two of the 1989
violations were repetitious of carlier ciiations.

In retrospect, | would have preferred that the Staff charge the Licensee with
one or more clearly delincated Level 117 violations, rather than lumping a4 number
of irregularities of varying severity and imponance in its arrival at the imposition
of a civil penalty,
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Notwithstanding th, recorded fact that the tree more - senious of e canent
violations can be attribuled 10 @ single erant radiographer no longer m the
employ of the Licensee and that two-thinds of the recent accusaions afe of
little consequence, | helieve an employet must assume the responsitility for the
bohavior of us stall

Fer these reasons, 1 conclude that Tulsa Gamma Ray's control of licensed
activities can be strengthencd and that the poential for improvement exists
Consequently, | do not join my dissenting colleague in offoctively condoning
the Licensce's management progrum and the manner 0 which it has met its
responsibilities.

DISSENTING OPINION OF JUDGE KLINE

I respoctiully disagree with my colleagues” dectsion 10 assess a civil penalty
against the Licensee bocause | conclude that the Stafl did not meet 1y burden
of proof on the factual guestion of whether the admitied violations collectively
constituted a programmatic breakdown in we Liconsee's safety program. Suc.
ceeding on that burden was & vital eloment of the Swfl's case and, with thal
failure, the Stafl's enforcement theary supporting imposition of a civil penalty
fails. The Board may not consider an allernstive theory for which prior notice 1©
the Licensee has not been given. Accordingly, 1 would dismiss the case ngainst
the Licensoe without imposing a civil penalty '

My analysis begins with the Staff's letier o the Licensee imposing @ civil
ponalty. The letier, dated June 6, 1990, waus signed by Hugh Thompson,
Deputy Executive Director for Nuclear Materials Safety, Safeguards, and Ogper-
ational Support, and was captioned “ORDER IMPOSING CIVIL MONETARY
PENALTY — $6,750." In the letier, the Deputy Director specifically agreed
with the Licensee that the “violations do not normally rise above Severity Level
IV, . . ." The leiter nevertheless concluded that the violations in the aggregute
wore significant und it referred 10 the Staff's goneral conoern for the nisks of
overexposure, The letier did not identify speciic violations s cause for the
Staff's concern.

‘The tssues specified for hearing after a prehearing conference were as follows:

wheether the atnsnen of the ponalty tmjesed was proper under the Commisiion's Bafarcement
Policy, (2., whether it was eormet o collectively classify Severity Level IV and V violations
ot & Severity Level 111 violation and impose & mosetary penshty, snd whother the amont of

V34 iod thve anivaia vet fuh in Nierbey Medicat! Center (O Mustey Mazs, Vi, Michigan), ALY #7-2, 25 NRC
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is gudance. These factors are not defining criteria that are sufficient per se 10
establish such & breakdown. There must also be some basis established showing
that the violations are more signib-ant than marginal faws n & furctiomng
program. The violations coliectively should support an inference that there has
been a heeakdown in the licensed program.

I conclude that, if the Stafl chooses 10 take enforcoment action ander the
authority clted o the Licensee, it incurs an obugation !+ how not only thi
muluple violations occurred, but also that collectively the violauons impeac
the licensed program. Where the Staff has inadeguate evidence 10 meet this
chligation, it may always choose 10 act on violations individually, with proper
notice 10 the Licensoe. Thercfore, there was 0o essential regulatory goal in this
case that could only be achieved by the approach adopted here.

Some of the violations were sufficiently serious 10 warraat a Civil pengity
individually, However, the Staff did not assign individual severity levels 1o cach
violation unul requested 10 do so at the hearing. This was rot umely notice 1o
the Licensee. Therefore, the Board may not now uphold a civil penalty hased
on individual severity of some of the violaticns.

The recerd does not contain either an objecuive of an operational definition of
what constitules a programmatic breakdown. | take “program™ 1o refer simply
10 the sum of actions required 1o conuol the licensed salety-related activities
of the corporate Licensee. In this case, the scope of the licensed program
encompassed the safcty-related activities of twenty radiographers.  Websier's
Third International Dictionary defines “breakdown™ (verb) in relevant part as
follows: 10 bring about loss of force or effectiveness; make ineffective; 10
become inapplicabie or inefiective” And as a noun:  “failure of operation; a
condition marked by fuiile ineffectiveness; collapse, disintegration. ™™

I conclude  w those definitions that the Staff's burden under the enforce-
ment policy and the theory it chose 10 pursue was 0 prove that the Licensee's
corporate safety program was in a state of breakdown, ie., that the program
encompassed within one or more Supplements was substantially meffective o
that it was dysfunctional in whole or substantial part. For reasons stated, it was
not sufficient 1 show only that some clements of the Licensee’s program were
flawed and in need of improvement under the enforcement theory chosen by the
Stait.

Thres of the violations, 1a, ih, and 4b, were committed by one person and
two were sufficiently significant © have been classified as Severity Level 11
in the firsi instance. The Staff, however, clected not o act on these violations
individually but instead chose 10 pursue the enforcement theory discussed here.
However, 1 agree wiih the majority that in this case the Licensee was not

U Welter's Third New Inieragiional Dictonaey, Unabvidged, 272 {1986)
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imprudent in hiring the offending radiographer and that prior inspections of
his performance did aod reveal erroncous behavior on s part. The evidence
brought by the Staff shows only that a singie rdiographer pecformed poorly
during a paricular NRC inspecton. No additional evidence sugpests that tnere
was 8 Nlawed corporate safety program which, if conected, might have prevenied
this behavior, These violations, while individually serious, do not prove that
there was & breakdown an the Licensee programs.

I do not propose that the Licensee in other circumstances could escape o
civil penalty by arguing that it was not responsible for the acts of its employees
It clearly could not, but those clrcumstances are not presented under the
Stafl's enforcement notice. 1t is immaterial to my conclusion that some other
enforcement theory based on individually severe violations arguably might have
been upheld in a conle o aceeding,

The six remainiag less severe violations have no collective charactensucs
suggesting that @ breakdown in the licensed wogram occurred. 1 rejoect the
Swafl's assertion that the violations are collectively sigrinicant because they
are related 10 management inatiention or carclessness.  Even if they are so
related, and even if significant, they do not establish per se that a programmatic
breakdown having Severity Level 111 safety significance occurred. Management
carelessness could be a genere reason that accounts for any set of multiple
violations, regardiess of their safety significance. Lacking in this case s evidence
linking violations that might afftict any program 1o a programmaiic breakdown.

1 conclude that the Staf/ presented sufficient evidence to establish only the
existonce of varying degrees of flawed 1egulatory performance by the Licensee.
Under questioning, the Staff did not express serious reservations about the
Licensee's overall safety program, The Licensee confessad on the record ©
fawed regulatory performance, but it presented iestimony showing that it had a
reasonably workable safety program in place. The Swaff did not ceatroveri the
Licensee's assertions. On balance, 1 cannot conclude that something so severe
as a breakdown in the Licensee's safety program ocourred, even though there is
demonstrated need for improved regulatory performance by the Licensee.

For (he foregoing reasons, | conclude thai the Staff failed 1 prove an essential
clement in its case against the Licensee under the enforvement theory it chose
to pursue. We are without authority . adopt a wiierent erforcement theory.
The action called {or, therefore, is 1o dismiss the cuse withoul assessing a civil

penalty.

Dr. Jerry R, Kline
ADMINISTRATIVE JUDGE
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As set forth in the Appendia 10 the Order Imposing Civil Monetary Penalty,'™

APPENDIN A

AOLATIONS ALLEGED

the alloged violations Tor which a civil penalty s sought are as follows:

1, Conduct of Licensed Activities at Tempovary Jobiies

10 CFR 34 43(b) requires that & survey with a calibraed and operatde redison
survey instrument he made after cach mdiography caposurt o determine that
the sealed source has been returned 10 its shielded position. 1 the radiographic
cxposure devico has 8 source guide tabe, the survey must include the goide
Tube

Conaary 10 the sbove, o October 2, 1969, 8 licensee radiographer failed 1o
conduct & survey of the exposure device and source guide tube sher any of
foar exposures ohserved by an NRC inspecton

10 CFR 34.42 reguites that meas in which radiography (s bemng petfonned
shall be oo spicuously posted as required by 10 CTFR 20 200(b) and (<X1)
§20.203(c)(1) requires that each high radiation arsa shall be consproucousty
posted with & sign bearing the mdiation caution symibal end the words:
*CAUTION HIGH RADIATION A KEA " As dufined in 10 CFR 20 2020003),
“4 gh radiation area” means any ares, acoessible 10 porsonnel, in which there
exists radistion onginaung in whole or in pan within hicensed matenial at such
levels that » major portion of the body could meeive i any | hovr a dose i
excess of 100 millirem.

Contrary W the above, on Udvwr 2, 1969, the licensee's mprosentalives
failed, while conducting radiography, to post a high mdistion wrea with »
sign bearing the radiation caution symbol and the words.  “CAUTION HIGH
RADIATION AREA "

2. Radwtion Exposwre Fvalwations, Recovads and Reporiy

10 CFR 20.201{k) requires that each Licenser make or cause (o be made such
surveys as (1) may be necessary for the licensee (o comply with the rgulations
n 10 CFR Part 20, and (2) are reascnable under tie circumstances 10 evaluate
the extent of radiation hazards that may be present. As defined in 10 CFR
20201 {a), “survey” means an evalustion of the mdistion hazards mcident 10
the production, use, release, disposal, or presence of radivactive materials or
othey sources of radiation under a specific set of conditions,

10 CFR 20.101(a) generally limits the permissible occupational exposure 1o
the whole body (o 1 Hy rems per calendar quarter.

Contrary 10 the abxowe, the ysdiation exposire records far sia tadiog raphers,
covering the petiod from May 1989 through July 1986, indicated that personal

19 gut Yestimeny. 1 Tr 123, at A12:6 trough A129 ("Restatermnnt of Violatow™)
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morstoning devioos had been damaged and coudd not be analyzed, and, ax of
Ootobes 2, 1989, the bivensee hind it performed evaluations 1o detetmine the
radibion exposure receved by these s individuals

b 10 CFR 20 1u2(a) specifios thm each licensee shall roguite any individual,
prion o first entry o the livensec s restricted aroa during cach omployment o
work assigraneot under such cireumsiances that the individual will roeive o
i likely 1w receive in any penod of one calendar quanes an owupstional dose
n oxcess of 25 percent of the spplicabls standards specilied in § 20.101{)
and § 20 104G}, 1o disclose in a written, signed smement, oither (1) that the
individual had no prior cocupational dose dunng the current calendar quaner,
or (2) the nature and amount of any ocoupstional dose whtich the individual
may have recerved during that specifically identified curremt calendar guaner
from sources of mdiation possessed of controllow y other persons

Contrary 1o the above, as of October 2, 1989, the licensee had failed o obtain
the reguired mformation conceming the current guanetly ovcupational dose
received by two radiographers priot o assgming theen work in restricted weas

This is & repeat viokaiion

. 10 CFR 200102(6) requires thai bofore o lconsor permits, parsuant 1o
§20.101(h), any individual in & restricted ares W0 ocoive an oociRs |
radistion dose in exeess of the standards specified i § 20 101(), e B oo
shiall obwain & cenificmie on Porm NRC 4, or an & clear and legible e
containing all the information reguired in that form, signed by the individual
showing each period of time after the individoal attained the age of 18
which the individual received an dose of radiation, and perfonn
tee dose calanlations required by 10 CFR 20 102(0X2).

Contrary 10 the above, the licensee allowed an ndividual (© receive an

radistion dose in excoss of the standands specified in 10 CFR
20101 (n), without having Form NRC 4 or ather autharized record signed by
the individual 1o cenity the compleianess of e record of accumulated dose
(The livensee had othery ise complewed the form, and the inspector venfied that
the individuals’ accumuated dose was not in excess of regulatory standads )

This s » repest violation

3 Invemiory Control

10 CFE 3426 requires that each licensee conduct quarterly physical inventones o
account for all scaled sources receivad and possessed under the license.

Contrary 10 the sbove, although the hicensoe had conduited quarterdy physical
inventonies, such inventonies falled 1o include indium-192 sealed sources mmoved
from eadiogeophy exposure devices and plaved o source changers for tomge
These sealed sources were still i the licensse's possession when the quanerly
wveciary was conducted  For example, the livensee did not aceount dor wo
iridia - 192 sealed sources, Serinl Nos. 3071 and W66, durtng quarerly imnventories
comdueted on June 30, 1989 and Seprember 30, 1989, respectively.
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on @ Sl leuer w an applicant which requests additonal information based
on & regulalory guide oftation. An sdequate explanation is required from the
petitioner.

RULES OF PRACTICE:  ADMISSIRILITY OF CONTENTIONS

There is no agency requirement that hases for a contention must he origina!
with the peutoner,

RULES OF PRACTICE:  ADMISSIBILITY OF CONTENTIONS

Iis improper 10 Suprart a contention based upon o Sl lener secking
information on thirty six numbered requests, when neither the Stall nor the
petitioner has provided an explanation 4s 1© how the requests are relevant 10 the
contention. Such a proffer 1s wholly unacceptabie,

MEMORANDUM AND ORDER
(Ruling on Contentions)

L INTRODUCTION

The matter for decision before the Board is the admissibility of contentions
filed by Citizens Against Nuclear Trash (CANT) on October 3, 1991, pursuant
0 10 CFR. §2.714(b). The admission of a single contention would perinit
Petitioner 10 participate as a party 1o the application proceeding. 10 CFR,
§ 2.714(b)(1). The appiication, if granted, would permit Louisiana Energy Ser-
vices, L.P. (LES), 1o construct and operate a plant near Homer, Lou  .na, for
the enrichment of natural uranium 10 a maximum of 5% U-235 by the gas cen-
trifuge process. The facility would be called the Claiborne Enrichment Center
(CEC). In a Memorandum and Order, dated July 16, 1991 (unpublished), the
Board found that CANT had established standing under 10 CFK, §2.714(@a)(2),
and permiited it to file contentions.

On October 25, 1991, LES filed an answer opposing all of the subject
contentions. NRC Swaff (Swff), in a response of November 4, 1991, opposed
a majority of the contentions but did not oppose others.  The Board heard
arguments on the contenticns at a prehearing conference on November 14, 1991
In this Memorandum and Order we rule on the admissibility of the contentions
and CANT's status as a party.
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i, STANDARDS FOR CONTENTIONS

An adinissible contention must meet the requirements of 10 C.ER.
§ 2. 714005 2), amended by the Commission on August 11, 1989, which pro
wides:

() Dacd oomontion must consist of & specific statement of the sue of law or fact 1o
e raised or corerovesied. In addition, the petitioner shall provide the following information
with respea 1 cach Ganeniion

{1} A teinf explasauon of the bases of the contention

() A concise uatement of the slleged facts or expen opnion which support Uk
possterstion and <o which the petitionet intends 10 rely in proving the contention st the hoaring,
together with refersnices 1 those specific sources and documeris of which the petitionar is
aware end oa which the petitioner intends (o rely 1o estaolish those facts or expent opnion

) Sufficieny mformation (which may include wiormation pursuant 1o parsgraphs
(1) ané (i) of this section) 10 show that & genuine disputs exisis with the applicant
o 3 matedal issue of law or fact. This showing must include references 1 the specific
pontions of the application (including the applicant’s environmental report and safety repon)
that the petitioner dispuies and the supporting reasons for cach dispute, of, if the petitioner
believes that the spplication fails 10 contan information on o relevan mater as required
by lsw, the identification of each failure and the supporung reasons for the petitione’s
belief. On dsxues ansiig under the National Environmental Policy Act, the petitioner shall
fle comentions based on the apphcant’s environmental repont. The petiuoner can amend
those contentions or file now contentions if there are data or conelusions in the NRC draft or
final environmenta! impact ststement, environmental sssessment, of sty supplements relating
therers, that differ significantly from the data or conclusions in the applicant's document.

Further, 10 C.ER. §2.714(d)2) provides thai contentions shall not be admited
(1) if the contention and supporting material fail (0 meel the requirements of
section 2.714(b) or (i) if, should the contention be proven, it would be of no
conseguence in the proceeding because it would not entitle petitioner 1o relief.
In its comments on the amendments 1o 10 CFR. § 2714 the Commission
stated:

In addition 1o providing & statement of fact and sources, the new wile will also require
intervenors to submit with their Jist of contentions sufficient information (which may mclde
the known significant facts described ahove) to show that a genuine dispute exists between
the petitioner and the applicant or licensee on & material issue of law or fact. This will require
the intervenos 1o read the pertinent posions of the license application, including the Salety
Analysis Report and the Environmental Repont, and 1o state the appticst’'s position and the
petinener’s opposing view. Whey the intervenor believes the application and supporting
miaterial do not addreas o relevent matter, it will be safficient o explain why the application
1 deficient.

54 Fed. Reg. 33,170 (1989),

The Commission noted the amended version's consistency with Duke Power
Co. {Catawba Nuclear Station, Units | and 2), ALAB-687, 16 NRC 460, 468
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(1982), rev'd in part on other grownds, CLIR3-19, 17 NRC 1] (1983), where
the Appeal Board statedt:

[Aln intervention patitioner has sn ironclad obligation 0 cammime the puhilicly evailable
docuneniary matenal pentaining w the facility m guestion with sufficient vare 1o enabile
[the petitianer) o uncover any information that cosidd serve as the foundation for a ypecific
cantention. . . . Newther Section 189 of the [ Avamic Encrgy] Aet nor Section 2714 of the
Rules of Practice pennits the filmg of & vague, unparticularized contention, followed by an
endesvor 10 flesh 1 o through discovery agsinat the applicant or suaff

The amended regulauons are also consistent with the Commission’s long.
wanding practice that requires that a contention be rejected if:

(1) 1 comstitees an attack on applicable statwtory requirements

(2) 0 challeng s the basic struciure of the Coammission's regulatory process of 1s an
atiack on the regulations;

(3) it is nawhing mooe than & genoralization rogarding the petitioner’s view of wha
wpplicable policies ought o be;

{4) it seeks 1o tarse an jssue which is aot proper for adjudication in the proveeding o
does nex apply 1o the facility in queston; of

(5) it secks (0 raise an issue which is not concrete or litigable.

Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 ana 3),
ALAB-216, 8 AEC 13, 20-21 (1974).

The Commission looks for the Petitioner o fulfill the requirements ol 10
CFR. §2.714(bX2)1). (i), and (4i1). In Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Unuts 1, 2, and 3), CLI-91-12, 34 NRC 149, 155
(1¥91), the Commission stated:

While the Board may approprately view Petitioners' suppon for (s comention n & light
that 15 favorable 10 the Peutioner, it cannot do so by ignoning the requirements set forth in
10 CFR §2.7.4b)2)K1). (i), and (iil) These sections demand that &ll petiticniers provide
an explanation of the bases for the contention & statement of fact or expen opimon upon
which they intend 10 rely, and sufficient information 10 show a dispute with the apphcant vo
» material issue of Law of fact. If any one of these requirements is not met, & content on st
be rejected. Roles of Practice for Domestic Licensing Proceedings — Procedurdd Changes
in the Hearing Frocess, 54 Fed. Reg. 33,168, 33 171 (Aug. 11, 1989)

L DISCUSSION
The Board has fully reviewed and considered “Citizens Against Nuclear

Trash's Contentions on the Construction PermivOperating Licensing Applica-
tions for the Claiborne Enrichment Center,” filed October 3, 1991, LES s answer
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identified as including:  storing, #s a possible resource, uranium hecafluonde
tails al the plant sile; continuonsly convaiig uranium hexafloonde ils ©
wranium oxide (or tetrafluonde’ as a porential resource or for disposal; and a
combination of both —— ongie storage with conversion of uranium hexafluonde
al the end of plant life. 56 Fed. Reg. 23,313 (May 21, 1991).

In censing maiers the heaing nouce published by the Commission for the
proceeding delines the scope of the proceeding and thus binds this lensing
board. Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear-
1%, ALAB-619, 12 NRC 5§58, 568 (1980), Commorwealth Edison Co, (Carroll
County Site), ALAB-601, 12 NRC 18, 24 (1980).

The regulations do require that ar applicant submic @ decommissioning
funding plan which must contain a cost estimalte for decommissioning. 10 C.FR.
§ 70.25(a) and (¢). Cost *stimates nay be adjusted peniodically over the life ol
ihe facility. For the regulation 10 have meaning, the cost estimate should contiun
reasonahle estimates for an adequatcly describod decommissioning suratogy.

CANT has satsfied the requirements of 10 CFR. § 2.7 14(b)2)01), (1), and
(1) in its allegation that the decommissioning funding plan docs not contain
reasonable estimates for decommissioning nor does 1t adequately describe the
underlying decommissioning sualegy,

As required, CANT reviewed (e pertinent porions of the application and
speciiically pointed out where it differed with LES on the adequacy of the
infornation provided,  Explanations were offered why the application was
deficient. Petitioner identified the factal information on which it intends to rely,
Bases 1, 4, and S adequately support the contention, Sulficient information was
provided 10 show that & genuine dispuie exists with the Apphicant on material
facts.

Regulatory Guide 3.66, like all regulatory guides, describes methods accept-
able to the Staff for implementing regulations. Equivalent methods are also
accepuble to Swfl. Althougl: regulatory guides are not binding as regulations,
they reflect the considered judgment of Staff and offer insight oa what is needed
o satisfy a regulation. Regulatory guides have been recognized as evidence of
legitimate meaas for complying with regulatory requirements. Carolina Power
and Light Co. (Sheavon Harris Nuclear Power Plant), ALAB-852, 24 NRC 532,
54445 (1986).

A regulatory guide can be relied on 1o Lapport 4 coniention alleging that an
application is defic ‘ent. However, this is not accomplished by the mere reliance
on a Swiff leter 1o an applicam: which reqaests additional information based
on a regulatory guide citation. An adequate explanation is required from the
Petitioner. The Commission in ite comments on the amendments o 10 C.FR.
§2.714, stated, “When the intervenar believes the application and supporung
material do not address a relevant matter. i will b sufficient W explain why
the application is deficient.” 54 Fed. Reg. 33,170 (1989),
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CANT has satistactorily mel this requirement. The information in the leter
provided CANT with a starting point.  Petitioner went on 10 explain how the
alleged inadequacies supnort 1ts contention and provided additional information
in support (Bases 1, 4, and §).

Contrary 10 an argument made at the prehearing conference, there is no
agency requirement that bases must be origingl with the petitioner,

In admitting the contention, we placed no reliance on the CANT notion that
the uranium hexafluonde tails produced in operating the CEC constitute “mised
waste” under the Resource Conservation and Recovery Aet (RCRA) and henge
constitute a type of waste for which there are presently no disposal sites. To
support this nction, CANT offers a drafi of a Department of Detense (DOD)
document, “'Managing DOD's Growing Environmental Responsibility,” Mar. 29,
1991 (Draft Vorsion 13), in which DOD, noting that some of the department's
souipment uses depleted wranium, says that “[tihe depleted uranium will cause
serious (isposal problesus for the Department because ‘mixed waste' sites for
this doubly hazardous material do not exist in the United States ™

Al the prehearing conference, CANT also offered a letier from the Environ-
mental Protection Agency (EPA} on the subject of “Guidance on the Definition
and Identification of Commercial Mixed Low-Level Radioactive and Hazardous
Wasie and Answers 10 Anticipated Questions™ with attached guidance (EPA
Guidunce). FL. Tr. 63.

Both the Staff and Applicant argue that depleted uranium hexafluoride is not
“mixed waste” under RCRA. Applicant asserts (as does the Staff) that depleted
uranium is “source material” under the definition of “source materal™ in 10
CFR. §404, and that “source material” includes compounds of uranium in any
chemical or physical form. Both further argue that source material is expressly
excluded from regulation as hazardous waste by RCRA and by EPA regulations.

We observe that the very guidance that CANT introduced into the ranscript
aprecs with the position of the Swfl and Applicant. The EPA Guidance says
“RCRA also excludes source, special nuclear, and byproduct maierials from
the definition of hazardow: waste and, therefore, from regalation under EPA’s
RCRA Subtitie C program.” Ff, Tr, 63 at 8,

1t thus appears that NRC regulations, EPA regulations, the statutory founda-
tions of those regulations, and the guidan_e jointly developed by NRC and EPA
(indeed, one of the two documents relied upon and introduced by CANT iwself)
all agree that depieted uranium hexafluoride is not “mixed wasie.” The only
opinion arguing tn favor of that classification for the matenal is an unsigned,
urdocumentad, unauthoritative intermediate draft by someone in an agency not
charged with enforcement of either of the statutes that the definiton would in-
volve. The DOD opinion seems 10 us to be 8 voice crying in the wilderness.
Recognizing that great deference is due o an agency's interpretation of its own
regulations and its organic statutes, we sce no reason 10 believe that the de-
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pleted uranium hexafluonde tails would he Classified as mired wasie and would
therefore be & material for which no disposal site 18 availuble.

Having found that Bases 1, 4, and S support the comtention, we further ind
that Bases 2, 3, and 6 do not, nor do the bases tansfoned from Contention A,

Basis 2 is premised on the erroneous conclusion that LES must have
voncrete plan for the disposal of the Lails.

Basis 3 15 w00 vague and indefinite 1© support @ contention.

Basis 6 provides no explanation as © why (he application is nadequate It
merely relies on the Swfl letior of June 2§, 1991

The bases transferred from withdrawn Contention A are premised on the
erroneous conclusion that Applicant must have at this time a concrete disposal
plan for the tails that meets all environmental laws and that the tuls are a mixed
waste disposable under RCRA.

Contention B is admited 1o the extent described

Contention C.  Lack of Protection Against Worst-Caxe Accidents

The license applicatrions Tor the CHC violaies NRC regulavions and the National Eavi
rommenidl Policy A2t in that it treats & manber of reasonably foresecable accidents as "not
crecible,” and fails w0 fully evalume their poiontial impacts on heatih amd ihe environment,

W protect ageinst them in an adequate mantier, o 10 provide adequale Emergency respanse
measures

As bases for Contemtion C, CANT ayserts that the Applicant improperly fatled
10 consider seven specific accidents that it claims are “credible™ and should
aave been considered under NEPA and/or the requirements imposed by the
Commission's emergency planning regulations o the proposed goneral design
criteria for uranium earichment plants. The seven aceidents (identtied here a
C.1 theough C.7) that CANT asserts require further considerat on are: (1) @
cylinder rupture, (2) 8 worst-case criticality accident, (3) an a'doclave rupture,
(4) & storage-yard fire, (5) a transportation accident. (6) an wrplane crash, and
(7) a gas well explosion. Applicant opposes the contention and ali its pans,
maintaining that it fails 1© meet the requirements of 10 CFR. §2.714(bK2).
Staff opposes admission of all parts of this contention except the criticality
accident (C.2) and would restrict that w an assertion that Applicant has failed
10 evaluate credible criticality accidents and 0 provide criticality monitors al
the facility as required by 10 C.FR. §70.24. For the reasons stated below, the
Roard dentes the contention, Bases C.3 and C.7 were withdrawn by CANT at
the prehearing conference. The Board cons ders Basis C.2 10 be premature since
the essence of that issue 15 currently under consideration by the Commission,
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C3  Awoclave Rupiure
Withdawn, Tr. 77.

4 Storage-Yard Fire

Al the prehearing conference, CANT withdrew offsite transportation accident
aspects from Contentions C.4 and C.5, acknowledging that offsile aspects wre
covered under the generic gspects of 10 C.FR. § S1.51(b), Table §-3. Tr. 80,
As 1o the onsite aspects, CANT argues that LES is in error when it says that a
storage-yard fire is not eredible. The principal basis for the allogation is that LES
proposes 1o aven such fires by the use of procedures that are vulnerable 10 human
error, CANT further states that a single (ailure, L., fuel spill from a delivery
truck, coupled with operator error (faiare 1o follow procedures) and the lack
of guaranteed prompt fire brigede action could result in a 30-minute (or longer)
fise, which could rupture one or more uranium hexaflvoride cylinders. Dralt
General Design Criteria, Advanced Notice of Proposed Rulemaking, “Regulation
of Uranium Enrichment Facilities” (GDC), 53 Fed. Reg. 13,276-79 (1988).

Both Applicant and Staff would have the Board deny this basis, arguing that
CANT is merely chalienging the philosophy of relying on procedures 1© avert
such a fire without stting any specific challenge o the Applicant’s proposed
methods of avoiding this type of accident The basis fails 10 meet the section
2.714(b)2) requirements for specificity because CANT has not indicaled how
LES fails to comply with the proposed GDC (particularly ihe prohibited 30-
minute or longer fire), how the LES storage-yard fire analysis fails 10 meet the
requirements, or how the various protection systems provided by LES, inclucding
several backup systems such as administrative controls, limited fuel tank sizes,
yard drains, and redundant waler supply tanks and pumps are inadeqeate. The
Board agrees. Basis C4 18 demed.

C.S. Transporiation Accident

As discussed under Basis C4, CANT withdrew any olfsite aspects of this
contention.  What remains is an onsiie truck accident that would “necessarily
involve a 30-minute fire.” Applicant und Stafl oppose the basis for the same
reasons stated under Contention C. 4. We find that CANT has fatled w0 wenr Ty
any deficiencies in Applicant’s submitial concerning onsite transportation acci-
dents and has provided no reason o believe that the Applicant’s SAR ' -lawed
in its conclusion tha! a transporation accident involving & 30-minute fire ix not
credible. Applicant's SAR analysis i1s vased in pat on NRC and Depanment
of Transportation (DOT) analyses. The basis lacks the necessary specificity
required under section 2.7 14(b)(2) and sccordingly must be denied.
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Thus. the spplicant slso Tails 1o provide seasonable sssurance of sdequate prtecion of public
health and safety, as required by 10 C PR $§ 4032 and 70314

This contention was withdraw at the prehearing conference. Tr, 82,

Contention ¥ Lack of Criticality Monitors

The applicant viclates 10 CFR. §70.24 because it har fuled 1w provide for enticality
monitors &l the CEC,

This contention was merged with Basis C.2 and denied, without prejudice, as
being premature because an exemption 1o the requirement of providing criicality
monitors is currendly pending before the Commission. See discussion of Basis
C.2, above,

Contention G.  Inadeguate Protection from Toxic Fffects of UF,

The plant boundary sxposure Tunits for the CHC do not provids sdequate protection of
the public from toaic effects of uraniun. heaafluonde.

In this contention, CANT challenges the adequacy of the CEC's proposed
limits for the protection of ofisite per ons against the toxic effects of uranium
hexafluoride. The Notice of Hearing and Commission Order for the CEC spec-
ifics that, for the purpose of siing and design of the plant against accidental
releases of uranium bexafluoride, the criteria in NUREG-1391, “Chenuical Toxi-
city of Uranium Hexafluoride Compared 10 Acute Effects of Radiation,” on lim-
iing individual exposure 10 the chemical wxic effects of uranium hexaftuonde,
should be applied at the boundary of the CEC site under control of the Appli-
cant. Applicant and Staff oppose the contention, both stating that it challenges
the Commission’s application of NUREG-1391 i establishing plant boundary
exposure limits. CANT has already petitioned the Commission directly on this
point in its comments 1o the Commission regarding the proposed standards for
the CEC.

Al the prehearing conference, CANT argued that the proposed standards are
just that, they are proposed. 1t further argued that it was necessary (0 raise the
matter before the Board and tavoke the Board’s general authonty o protect the
public's health and safety because there simply are no standards in effect. Tr,
83

CANT's hasic argumen 1§ that il believes that the exposure limits proposad in
the LES license application and NUREG- 1391 (which it agrees are comparabie)
are lax and do not adequately protect the public health and safety. The
Board believes that CANT's atiention 1s misplaced.  Its argument is with
the Commission.  The Commission has directed what exposure limits should
be applied and s currently considening the adoption of final standards in ils
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rulemaking proveeding, a procoeding in woich CANT has already partcipated.
Until fnal mles are published, the standards articulated i the Notice ol
Heanng and Commussion Order are the appropriate standards.  The hearing
notice defines the scope of the issues 1 the proceeding. Bailly, ALAB-619,
supra; Carr-ll County, ALAB-601, supra. CANT has not demonstrated that
Applicant’s proposal is not in conformance with NUREG- 1391, the applicable
requirement. The conenton is demled bocause it is contrary 10 the Commission
order instituting the proceeding.

Comention H.  FEmergency Planning Deficlencies

The heonse application for the CHC does not prowide » reasonabie ascurance that the
pablic health and safety will be sdeguateh protecied in the event of an emergency at th
pam

As bases for this contention, CANT argues that LES has not complhied with
the Commission’s GDC or the emergency planning regalation requirements of
10 CFR. §70.22(1), as mmplemented by Dralt Regulatory Guide DG-3005,
“Standard Format and Content for Emergency Plans for Fuel Cycle and Matenials
Facilities” (September 199%0)),  CANT then sets out twenty-three separately
alleged deficiencies with many specifically referencing DG 3005,

Applicant opposes the contention and all of its bases. Stall does not oppose
the contention but would Limit it 10 Bases 2-10, 16-20, and 23, stating that these
bases generally ciie and/or rely upon DG-300S, and assert that the Applicant
has failed o comply with tus interim regulatory guidance.

In its statement of opposition 10 this conention, Applicant points out that
emergency planning requirements of 10 CER. Part 70 for special nuclear
maleria's facilities (e.g., CEC), are not the same as 10 C.FR. Part 50 planning
requirements for power reactors. Referencing the Staement of Considerations
supporting the emergency planning regulations for materials licensees, Applicant
sties that because exposure levels would be low as compured W0 protective
action guide exposures used for nuclear power plants and because ol the nature of
the types of accidents of concern, there 1§ no requirement for formal evacuation
planning. 54 Fed. Reg. 14,052 (1989).

LES also argued that a reguest tor information rom Stafl or reliance on
a draft regulatory guide does not satisty the pleading requirements of section
2.714(h).

Al the prehearing conference, Applicant also pointed out that while it s going
forward with an emergency plan, Commission regulations would not reguire it
10 do so. Tr, 9092, Secunon 70.22(0(1) of 10 CFR. states that an emergency
plan is not necessary if an evaluation shows (1) the maximum dose does not
exceed 1-rem effective dose equivalent and (2) does not involve an intake of
more than 2 milligrams of soluble uraniom. We will rule on the contention as il
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was filed and rosponded 10 by LES on October 25, 1991, Applicant’s claim the.
it qualifies for an exception under the regulation 18 & NEw Matier NOL previously
raised. Further, it apparently does not want 10 rely on the exception,

Al the preheanng conference, CANT withdrew Bases 8, 18, and 19, Tr. 94,

Commission regalation 10 CF.R. §70.22(1X3) sets forth the required emer
gency plan information that is 1 be contained 1n a materials licease apphication.
The arcas it covers are. (1) facility descripiion; (2) types of accident for which
protective actions may be needed; (3) classification of accidents; (4) means of
detection of accidents in a imely manner; (5) mitigation of consequences; (6)
assessment of releases: (7) responsivilities of licenseg if an accident occurs, (¥)
notification and coordination of offsite resporse organizations and the NRC, (9)
information 1 be communicaled to offsite response of ganizations and the NRC,
(10) training © be provided 10 workers, and special instructions and tours 10
be given 1o offsite emergency personnel; (11) means for safe shutdown after an
accident, (12) provisions for emergency exercises and communications checks
with offsite response organizations: and (13) certilication by the applicant that
it has met its obligations under the Emergency Manning and Community Right-
to-Know Act of 1986,

DG-3005, which CANT relies upon, states that it was being developed o
provide guidance 10 Safl on the information o be includest 1 emergency plans
and was being issued in a draft form 1© involve the putdic @ the early stages
of the dovelopment of a regulsiary position in ¢ wed. G Dad ey fecetved
complete Sl review and does not represent an (ficial NRO St position.
DCG-3008 at cover and 1

The Board, in considering the admissibiliy ©f the tonenion, rejects Bases
1, 11 through 15, 21, and 22 for the reasons stsicd hedos

Basiz 1 merely incorporated by refercoce Siaft's letter of June 25, 1991,
10 Applicant which contains questions setitin + o Sher s review, The letier 15
offered without explanation. The basis i rejeutod beeause it does not identity
any specific deficiency in the applicaiion,

Bases 11 through 15 allege offsic emongewy platsisg inadequacies (i.e., ro
specific guidelines for offsie proted ve gcbon., 10 oflsite emergency planning
zone, no plan for notifying seopl t a navonal torest or at a lake site, no plan
10 evacuate the eldesty, and ne rlao o provide people within the emergency
planning zone with iformapoi. - approp «© procedures). The bases contain
no reference 10 sny reguimony reyuirements or DG-3005 and appear o be
based on planning <andacds for nuclear reactors, which are considerably more
stringent.

Additionally. * > aced for an emergercy plauning zone and the preparation
of tity. mationa. brochures for distribution 1o offsile populations was rejecied
by the Commussion in its nilemaking proceeding. 54 Fed. Reg. 14,051, 14,057



(1989}, These hases constitute an impermissible challenge o the Commission’s
regulations. For the foregoing reasons, Bases 11 through 15 are denied.

Basis 21 s denied for lack of specificity. 1t alleges that Applicant has
not provided emergency plans for postulated sccidents but does not say which
wcidents must be considered or what deficiencies exist i Applicant’s submiital,
which discusses a variety of postulated accidents and abnormal operational
events. See section 2, CEC Emergency Plan.

Basis 22, which alleges that LES has failed 10 indicate how it plans 1o
comply with sections 303(d) and 326(2)(B) of the Emergency Planning and
Community Right-1o-Know Act of 1986, with reference 1o a designated local
emergency planning commitiee, is denied. Al Apphicant is required © do i
cortify comphiance with the cited Act. Statements of Considerations, 54 Fed
Reg. 14,051 (1989),

As © Bases 2 through 7, 9, 10, 16, 17, 20, and 23, which LES opposes

and Staff does not, we find thal excent ¢ 9 they offer 1o suppornt the
contention in accordance with the pleading requirements of section 2.7 14(b)2),
albeit minimally.

The bases cile DG-3008, except for Basis 23 which also relies upon il
Although a draft regulatory guide does not represent an official NRC Stafl
position, we view it as containing preliminary suggestions as o what is required
by the regulation, and it is entitied © be afforded some weight, considering i
sourve, in supporting a contention alleging inadequacics in the application.

Looking at these bases as a whole, we conclude that CANT had adopied
the requirements of DXG-3005 as its own. After examining the LES application,
CANT contends that the application does not address specific relevant areas, or,
in those instances where they were addressed, states why they were imadoquate.
We view this as a sulficient explanation as W why the application is deficient.

CANT had adequaiely apprised LES, in accordance with the pleading require-
ments, of its differences with the Applicant on the adequacy of the application
on emergency planning. Petitioner has shown that a genuine dispute of material
dispute exists that should be adjudicated.

Of the eleven bases that we find meet the pleading requiremenis, the following
allege & failure of the Applicant 1o address emergency planning needs:  Basi
2, identification of the location and emergency suppon organizations, Basis 3,
listing of hazardous chemicals at the site and Weatifying communication conters;
Basis 4, identifying types of radioactive matenials accidents for which actions
may be needed 10 provent or minimize exposures; and Basis 10, describing
government agencies’ authority and responsibility in un emergency.

The following allege inadequacies in the information that was provided.
Basis §, inadequate details on notification of stale authonues and NRC, Basis
6, unclear as 1o emergency response authority of crew and what facilivies will
be made available; Basis 7, failure o list some possible emergency response
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organizations; Basis 16, fallure 0 mclude a provision for projecuon of onsite
radiation exposures; Basis 17, vague description of proposed megsares lor
mitigating onsite consequences of accidents at the CEC; Basis 20, failure 10
plan for ensuring that equipment and tmstrumentation are in good working
condition and that an adequate sick of supplies is maintained, and Basis 23, the
emergency plan appendix licks showing capability of emergency ofganizations
10 respond and that there are no agreement letiers for organizations discussed
in Basis 7.

Basis 9 18 rejer * because, contrary o CANT's assertion, the cmergency
plan does specify where the pablic and media can obtain reliable information
during an emergency.

Contention H s litigable 10 the extent described above,

Contention | Incomplete License Application
The license applicaton for the CEC is incomplete i many majr respects

The basis for (his contention 1s & March 21, 1991 Sl letter 10 Apphicant
which lists arcas where the NRC seeks additional information as jart of its
review of the application. On the basis of this leter, CANT alleges that the
application s incomplete in several respects. Applicant argues that the Staf!
letter does not constitute legal requirements and CANT has not pointed oul any
legal requirements. Applicant states that the mere reference 1o alleged omissions,
without more, does not comport with the requirements of section 2.714(h)(2).
Staff, while agrecing that the apphication is incomplete, nonetheiess opposes
admission of the contention for essentially the same reasons as Applicant. CANT
contends that the application is deficient and before the facility can be licensed
the deficiencies must be corrected.

The Board disagrees with Applicant and Stafl.  There sppears 10 be ne
question that the application is deficient in at least some of the areas Listed
in CANT's contention. The main source of CANT's belief that the application
is deficient (Staff's letter of March 21, 1991) is a reasonably reliable one as
10 a demonstration of relevant subject matter. CANT's review of Staff’s leter
coupled with its review of Applicant's filings, Swaff's guidance documents, and
Commission regulations constitutes more than yust a mere listing of incomplete
portions of the application. 1t is the Board's view that CANT has satistactorily
poinied out certain relevant deficiencies in the application and supporting
mater . - and has explained why it considers the material (o be deficient. The
contention 18 admitted but is limited to eleven (11) specific arcas listed in
CANT's contention as follows:



V‘ o @
9 i : ¥y
-
[} . v N \
( ontention J Inadequa Assessmen { s Un NEFPA
. ) ¥ N

) iR “ A ’

ia A

N “ L » W

v v i v A . A
(8% ' « A “w §

i v A et 4 A
" A ¢ that the Nauot t ) \ v red
. ™ Y F s

\ i N ! he proyt v
20 nd benefits. CAN A\ } i | : 1}
' hi Benefit Anal - nted { he ben
p i ! Mita \ e ol
¥ ! ¥ { ) i | .‘ N \ |
) A e :




ik i adncuE e el

e B e i e

J.i. Mived Wasie

CANT alleges that the ER fuils to discuss the envircnmental impacts caused
by the generation of tons of mixed radioactive waste, for which, it argues, 6o
disposal oplions exist. CANT incorporates Comentions A and B by relerence,
As discussed in this Memorandum and Order (see Contentions A and B), CANT
is not comeat in its Classification of the depleted uranium as a “mixed waste "
Pursuant 10 10 CFR. §404, depleted ueanium is a source matenal rogulated
by NRC. The premise of this issue is therefore flawed and the hasis cannot be

accepled.

12 Plamt Effluenis

CANT alleges that LES's environmental and salety analyses are inadequate
in that they fail 0 account for severe low-probabilily accidents tat may result
in discharges that exceed legal hmits. Appheant opposes admission, arguing
that they have addressed low probability accidents as required by Commission
regulations and CANT has shown 1o requirement for additional analyses, Staff
Jpposes admission, describing it as an improper attempt 1o litigate “worst-case”
accidents, which even CANT agreed was not required. See Contention C, Basis
C.2, supra.

It is not clear what “legal limits” CANT iy referencing. Pan 20 standards (o
normal operation are not applied o accident situations where appropeiate design
and siting criteria are used 10 limit exposure level and dose W individuals or the
public. CANT has not aemonstated any consideration of the different standards
for normal versus accident situations and has nol pointed out any exampies
where Applicant has not complied with appropriate standards.  The hasis (s
denied.

13, Decommissioning Costs

CANT asserts that LES bas not provided sufficient basis for its estunates
of decommissioning costs. Staff does not oppose adoission. Applicant would
have us deny this basis, pointing oul that it rests squarcly on Bases 4, §, and 6
of Contention B. Bases 4 and S of Coniention B were accepted by this Board
as issues in this case, Accordingly, 1.3 Is accepted.

J4. Need for Facility

CANT argues that there is no need 7 the facility since United States
enrichinent capacity is more than adequate 10 meet domestic needs through 2010,
At the prehearing conference, CANT introduced two newspaper articles. One
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pertained 1o an allegation of Soviet “dumping” of uranm on the US. nucleas
fuel market, while the second anicle related 1 operations al a  parimont
of Energy (DOE) teel enrichinent facility where DOE was shutting down (i
portion of the plant producing highly ennched uranium. Appiicant argues that
the economics of the proposed facility are not within the scape of the ER and
need not be addressed under NEPA. For a commercial undernaking such as
the proposed enrichment facility, the potential markel success 1s not relevant
10 the NEPA cost-beneiit analysis. Applicant furthoa argues that, while it has
demonstrated the existence of a market for enrichment services, the economic
wisdotn of its proposed venture is simply not an environmental issue germane
10 the NEPA analysis. Staflf does not oppose admission, The Board believes
that CANT ruises a ltigable issue. The hasic issue involves the following legal
question:  Wha, if any, consideration must be given 1o the need for the Tacility
in fulfitling NEPA responsibilities?

. 5. Impact of Materials Diversion

CANT merely states that the ER does not discuss the polenual environmental
and social impacts of improper use of the CEC for production of highly enriched
uranium for nuclear weapons and incorporates Contentions L, M, N, and O as
additiona) bases. Applicant and Swaff oppose this basis, both staung that the
assertion is totally unsupported. T e requesied license, which would be enforced
by NRC, would limit product enr.chiment 1o 5%, Additionally, the Commission
has recently adopied final rules that provide safeguards that will apply o CEC.
No basis has been provided to suggest that LES will not comply with the wrms
of the requested license and the safeguard requirements of the Commission. The
basis is denied.

J6. Water Contamination

CANT alleges that the ER does not contan a complete or adequate assessment
of the potential environmental impacts of the proposed project on ground- and
surface water. In support of this basis, CANT states that groundwater is the sole
source of drinkinyg water for ali of Claiborne Parish, that the groundwater fies as
close as 2.5 feet below the surface; that contaminated effluent from CEC will be
carried 10 Lake Claiborne, that Louisiana State law allows the Claiborne Parish
Wiattershed District 10 manage Lake Claiborne for potential municipal use; that
the NRC has noted in a letter 1o LES that contamination of the CEC site during
its operating life is virtally inevitabie, and that effluent discharges could result
in infiltration of groundwaler during periods of extended low precipitation, Stalf
does not oppose this basis. Applicant argues that CANT has not produced eny
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facts in support of its propesition tha CEC operations would have any adverse
effect on surface or groundwater resources. CANT has identhed several present
and possible future water supply uses thai may be impacied by the propased
facility and appear not 10 ¢ been considered in the ER. The Board accepts
this basis resincting it 1o powontia! impacts on present and possible future surface
and groundwater Arinking water supply.

17 Wetlunds

CANT asserts that LES b .5 not ¢valuated the impacts of the proposed project
on wetlands locuted on the site or demonstrated that i cither has or does not
need @ permit io build on the wetands. Applicant opposes admission of this
basts, stating that LES recognies and has demonstraied its commitment and
obligation 1 consull not aaly with the U.S. Corps of Engineers but also with
cther federal, state, and local agencies regarding applicable requirements [or
the consinuction and operadon of the CEC project. LES has requesied the U.S
Corps of Engincers 10 review the site as is noted in ER §9.1, Table 9.4-1. Suaff,
while not stating s reasons, does not oppose admission of this issue.

The Board does not s¢o an issue here, LES has clearly agroed 10 work with
the Corps of Engineers and the review is currently taking place. The basis s
rejected tor failing 10 show that a genuine dispute exists on a material issue of
law or fact, as required by section 2.7 14(bx(2).

J.8. Properiy Values

CANT disputes Applicant's claim that property values “may be enhanced due
1o the presence of the LES facility” arguing that because same Contamination
from CEC s virtually & given and that CEC has the potential 10 become a
storage facility for enormous quantities of hazardous wastes, i s more likely
that property values in (he area would decline due 1o the perception of pollution
and danger from the plant. Both Applicant and Swaff oppose this basis. Each
argues that CANT has provided no facts or expert opinicn 10 support iis view
that property values might fall, and its position constitutes puce speculation,
The soard agrees. The hasis fails 1 meet the threshold requirements of section
2.714(b)X2) and » denied.

1.9,  Impact on Communities

CANT alleges that the proposed plant will have negative economic and
sociological impacts on the minority communities of Forest Grove and Cedar
Springs and the ER does not adequately reflect consideration of these impacts.

352




R — TR e T ERRNNTNN——.

The clostug of Farest Cirov Hoad, which jomns the two coiminunitics, and the
Lact that the plat 15 10 be pa.ed " the dead comter of o nural Wlack comitunity
consisting of over 150 families” are cied s sources of the impacts. Applicant
opposes the ssue ststing that CANT s allegations are promised on speculabion
and i provides no support for the proposition that closing oft Forest Grove Rowd
and huilding the plant will have Lagati ¢ tmpacts on the two commuanitics . Sl
does no. oppose admission of this ssue. The Board believes that CANT has
identificd an issue with sufBoiont basis and specificity 1© meet the reguirements
of section 2.714(b)2),

Contention K. No Discussion of No-Actior Aliernative

The BR viclates NEPA boomisy it does not contain st adoguate disoussion of aliernstives
w6 the progeosed action

CANT states that NEPA mequices that environmental reports include, inier
alia, o discussion of “alernatives avallable for reducing or avoldieg environ.
mental effects,” and LES fuils 1o saUsly this roquirement in the critical respect
that it does not discuss the no-action alternative, CANT wrgues (hat given the
significant environmental costs of this project and the fact that LES has not
demonstrat. d a need for the tacility, this alternative should have been analyzed
in detail,

Applicant opposes this contention, arguing that there is no explicit regulatory

that the ER address the noaction aliernative, and Regulatory
Cuide 49, mmammwummmwumw
Ennchment Facilities,” Revision 1, October 1978, containg no mention of the
need 10 provide an assessment of the no-action allernative in an Environmental
Repont,

The Staff does not oppose the sdmission of this contention in the context of

sidering Applicant’s cost-benefit analysis under NEPA. The Board finds that

NT has adequately demonstrated that a genuine dispute exists with LES on
+ need 10 discuss the no-action aliernative. The contention is accepted,

Conmtention L. Online Enrichment Monltoring

In order (o provide reasonable assurance that gas contrifuge equipment i the CHC i
not ulawfully divened 10 the production of highly enriched ursnium (HIEU), the spplicant's
fundanontal nuciesr muteral contoi (FNMC) plan should reguire continious of freguent
anhne ennchment monkoring for all cascades. To ensure the effectivenass of such monkior-
ng, the plen should stipulate minimum process pipe inner diametors of 110 millineters o
greater ol all poteniisl meastrement pacits. The curent design of the CHC does wt meet
these &, o0 fications, [Footnotes omities |
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Contention (0. Desipn for Fffective TAEA Inspections
Porswant 10 the Hoxapantite Ageemend, the WRC shosld tequire thas plant hatlbware

desgn i every CHC cascade be Gonduci ve 1o elfestive anline gis snnchinent monnonng by
the lrtornr ool Aty Hnergy Ageney (IAKA)

I el o O coShication of the new rule Ras procluded the sdimission of this
contenti o supplementary Information concerning pubtic comments that
was pubis o wsth the rule, the Commibasion stated:

Ono individual commenter . 8150 suggested consiliing with TALA an the plant hardware
design poior fo consituetion . . [AJ @ i e NRC's reaponsibility 10 lieense the
envictunen (uellity, e reguirements for the proscction of hoalth and sty of the public
and e vommon dofense and security take precedence over TATA inapection sohernes
i protovols. Nemetholess, those [mmterinl corral and scomimtability] requitements were
developed cognlzant of the TABA programis because the LS. is & member country of the
TAEA and comiplies with TAEA reguiremnras. Conseguently, the suggestion of the commonio
i refused 56 Fed Reg 55,998

Thus it appears that the Commission deliberately refused o incorporate a
requitement that the lnternational Atomic Energy Agency (TAEA) be consulied
on the design of envichment planis 1o factitate later TAEA inspections. 11 s
clearly the Commission's position that compling » with 18 performan crieria,
W they are expeessed in the new rule, is all that is needed; (hat further specific
provision in the plant design for projected TAEA inspection is superfluous.

CANT iself assetind at the prebearing conference that “the NRC's final
rule that was published on October 31, 1991, now says that the Commission
has decided 1o require plants 1o be designed in accordance with TAEA
specifications.” Tr, 109, That is not quite correct. The Commission evidently
believes that it has anything the TAEA would need with the

|

Commission. We see nothing else in the contention. 1t is rejected.

We note here that LES has miseq s general objection 1o the admission of these
four contentions, alleging that their content is “a matier before the Commission
rather than the Board™ Tr. 110, The Commussion in s Notice of Hearing
and Commission Order of May 21, 1991, provided the opportunity o move the
Commission 10 reconsider any o etion of pan 11 of the notice, “I11 Commission
Order:  Criterig for the Issuance of a License,” 56 Fed. Reg. 23,310, 23,313
(1991).

The document that engenders this objoction, “Citizens Against Nugloar
Trash's Objection 10 Cemmission Order Dated May 21, 1991, and Comments
on Proposed Licensing Swandards for Uranium Entichment Planis” of Oxctober 7,
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1991, does indoed pead before the Commission for whatever action that body
may ke, 1is also true that these four COREntons constitute an atts himent 1o
the document. Mowever, a glance al the co ent of the document isell reveals
Usit the atachment 48 meant 10 support CANT's comment on the proposed
general desigh criteria for ennchment faciities CANT evidently believes that
the Commission should ingclude among those Cniera o crierion specilyng that
the design of the facility should be “conducive 1o implementation of effective,
sdvanced . | . safeguards wechnigues and procedures.”

CANT simply asks the Commission W “give consideration 1o the 1ssues
raised” in the contentions and 1o the material upon which the conentions
wre basod. ‘The only relief sought before the Commission is the inclusion of
certain phraseology in its plant design coeria. Whether or not the Commission
witimately includes such & criterion in is rogulations, the presence of the extant
10 C FRE7335)0), wken with the material CANT has submitied, offers
sulhicient basis for the admission of Contentions L and M, und the Supplementary
Information cited above offers sufficient grounds for rejecting Contention O, The
action thal the Commission may take in response 10 CANT s pending request
for reliel is simply irrelevant o the admission of these contentions,

Contention P Liability Insurance

LES proposts to purchase $120 midllion m latality nsurance. This smoun s insuf oo
w0 cover LES petential liability, and is oot supponod by adoguate justifiontion

For it basls, CANT relies on a Swif request for information which 15
contained in the letter dated June 25, 1991, Without explanation, the letier
states that the amouat of lability insurance should be “justified in torms of a
reasonable evaluation of the risks requ.red 10 be covered ” CANT incorporates
this by reference into the contention. Petitioner sdds that the assessed value of
property in Claiborne Parish is $540 million, which is far more than the $120
million LES proposes o obtain,

The contention fails 10 meet the requirements of 10 CER. §2.7140(2)0),
(i), and (i), No rational explanation is offered 0 show that the amount of
insurance s inadequate. Because the amount of insurance is less than the
assessed value of the property in Clailorne Parish does not show that the
insurance is inadequate. The issuc s whether potential liability for damages
that can be caused by the plant will exceed the amount of insurance. This was
never discussed in the contention.

The claim that the amount of insurance 18 nol supporied by adeguate justi-
fication 1s & bare assertion not supported by alleged facts, expert opinion, ot
explanation, as required by the regulavions. The mere request for information

s
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Contention K. Masagement Compeience and Tniegrity

Utence, the pranary wnpetus bubuind LES, has proven unshle w control the spread of s
entichiment lechnology, which can be used 0 produce tuclos weapom  There i thas o
toasonable assurunee that Urency possesses the tequinte comporate charsater (o operate the
CEC wnon wale wnd ewtul rsoner.

R s basis, CANT relies on newspaper and wade publication articles
reporting that:  design blueprints for & Urenco centrifuge were seen in Irag
in 1988; in August 1990, wadentificd customs officialy confiscated equipment
for Urenco-designed centrifuges that was destived for Irag, and that, theow,
covert activity, Pakistan obtained its enrichment technology from Urenco.

Objections have been raised because the contention 1s premised on hearsay.
That is no bar 1o the admission of & contention, Contentions based on newspaper
articles have been aumitted in the past. Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant), LBP-86-11, 23 NRC 294, 301 (1986), ALAB-KS2,
24 NRC 532, 536 (1986),

The issue ts whether the contention is supporied as roquired by secuon
2.714(b)2), We find that it is not. The anicles are 100 vague 10 support (he
contention. They allege that Urenco technology was found in the possession of
Irag and Pakistan. However, they lack sufficient specificity 'o claim that this
was caused by Urenco. Absent any such showing, i ¢ contention 1s & vague,
unparticularized charge which is inadmissible. Caiawba, ALARGKT, supra.

Contention 8,  Quality Assurance

LAIS hat nos sebamined an sdeguate quality assurance plan for consirecton and opwerstion
of the CHC

The basis for the contention is the request for information contined in the
June 25, 1991 Staff letter. CANT incorporates the guestions raised about guality
assurance by reference. No explanation is offered us 10 how (he requests are
relevant to the contention,

The reguest for information has thinty-six numbered requests. They ask LES
10 describe, consider, clarify, eliminate, or address various matters. No reliance
is placed on any regulatory guides for the requesied information nor are there
explanations overall as 0 why the information is needed.

What CANT has done in effect is 10 ask the Board to root through Staft’s
inquiry and to find something that would support the contention. The proffer is
wholly unacceptable. 1t fails © confarm to the process that requires Petitionor
1o provide an explanation of the hasis for the contention with stalement of facts
upon which it intends 10 rely that will show @ dispute with the Applicant on a
matenal issue of law or fuct. The contention is rejecied.



Purty Sta’ s

Section 2,714(b)(1) authorizes the admission of & petitioner as a party, if il
submits @ least one admissible contention. CAN'T has satistied this requirement
and should be admitied as g party.

Further Actions

The Board will arrange for o prehearing conference for the purpose of setting
a schedule for further actions  the procecding, narrowing the issues, and
considering similarly appropriate measures for moving the case forward.

IV, ORDER

Based upon all of the foregoing, it 18 hereby ORDERED:

1. Comentions B, M, 1, J, K, L, M, and Q are admitted, in the manner
described, Al others are rejected; and

2. CANT is admitied as a pany.

THE ATOMIC SAFETY AND
LICENSING BOARD

Frederick J. Shon
ADMINISTRATIVE JUDGE

Richard F. Cole
ADMINISTRATIVE JUDGE

Moron B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
December 19, 1991,
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PDIRECTOR'S DECISION UNDER 10 CFR. 82206

INTRODUCTION

By letier of Apeil 12, 1991, Michael C. Sinclair, of Graystone Emergency
Management Associates, submitied 1o the Atomic Safety and Licensing Board
(ASLB) & request that the U 8. Nuclear Regulaiory Commission (NRC) withhold
# Actermination on whether the directive in ALAB-941, 32 NRC 337 (1990), was
satisfied in the Seabrook Station 1990 PEMA/NRC graded exercise. ALAW-941
concerns, inter alia, & deficiency in the scope of the June 1988 Tull-partcipation
eaercise gl Seabrook regarding the lailure 1o elicit sufhicient school participaton
10 have enabled the verication of e shaols’ egraled capability (o respond
0 the accident scenario. In ALAB941, the Appeal Buard directed that the
deficiency be cured in 8 subsequent exercise. Mr. Sinclair comended that the
directive would not be satisfied unti! there is documented evidence that the vast
majority of the participating schools have adoquately dgemonstrated the ability
W elfect theii implemonting procedures for the New Humpshire Dmergency
Plan.  Although Me. Sinclair was not a paty 0 the proceeding that is the
subject of ALAB-941, he had previously brought his concern o the Licensing
Board in & letier of March 25, 1991, in which he asserted that the Fedora!
Emergency Managoment Agoncy's (FEMA's) conclusions regarding the 1990
Seabrook exercise, which were summartzed in a March 1, 1991 letter from a
FEMA official 10 the NRC Staff, uad not adequately sddress the Appeal Board's
directive,

By Memorandum and Order of May 24, 1991 (unpublished), the Appeal
Board stated that & was treating Mr. Sinclair's Jetter as @ request for action
pursuant © 10 CFR, §2.206, and, accordingly, referred the Jouer (hereinafier
Petition) 10 the Executive Director for Operations (EDO) for disposition under
thin ogulation.

By letter of June 27, 1991, Linformed Mr Sinclair (horeinafier Pedtioner) that
his request had boen referred 10 me Tor action pursiant o section 2.206. A nolice
was putiished in the Federal Regisier on July 5, 1991, indicating that the NRC
wits congidering the Petition (56 Fed. Reg. 30.777). In a letter of October 10,
1991, Mr, Siclair requested a status report on the NRC's review of his Petition.
In @ letter of October 24, 1991, the Staff indicated that FEMA's assistance
had been roguested in responding 10 the Petition. The Swll made this request
10 FEMA in accordance with the April 1985 Memorandum of Understanding
between FEMA and NRC,

The NRC Saff reviewed FEMA's response of Oclober 10, 1991, and has
concluded its evaluation of the Petition. For the reasons discussed below, the
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NRC has concluded that the concerns rised in the Petition do not provide @
basis for the action teguested by the Peution, and donies the Petition.

DISCUSSION

The basis for the Petitioner’s request, & st forth in the letters of March
25, 1991, and April 12, 1991, is that FEMA's conclusions regading the 1990
Seabrovk exervise set forth in a March 1, 1991 letter from o FEMA official ©
NRC Staff did not adequately address the Appeal Board's Directive in ALAB-
941, Specifically, the Petitioner believes that the FEMA conclusions should
not be interpreted as fully o dressing the intent of the Appeal Board's directive
10 comrect the fuilure 10 euwat sulficient school participation in the June 198K
exervise, nor as following FEMA's own Exercise Evaluation Methodology. In
his Apeil 12, 1991 letter, Mr. Sinclair asserts that there is o contradiction bolween
the pre-exercise agreement, the FEMA exercise review methodology (Objective
#19), and what FEMA observed during the exercise. The basis for this asserion
appears 1o be provided in Mr. Sinclair's March 25, 1991 letier in which he claims
that (1) all schools were © be called, but in fact all were not contacted (because
some were missing from the list and some did not answer the telephone); (2)
there should have been more participation by the facilities themselves, ¢,
participation by teachers n addition W schoo! administrators: and (3) FEMA
stated that 1t had “reached no conclusions about the adequacy of the performance
of (2 excrcise participants,” and therefore could not conclude that the pre.
exercise conditlons were satisfied. In the Petitioner's opiadon, the issue o be
decided is not whether more special facilities partic .pate w1990, as FEMA
concluded in its March 1, 1991 letter, but whethr the participause fesatios
understood their rodes and 1esponsibilities and wi ether they fully inplemented
the procedures writien for them as part of the e sergency plan. According (o
the Petidoner, the answer 10 this guestion is rot evident from the FEMA louer
of March 1, 1991,

In its letter of March 1, 1991, FEMA summarized the tosults of the 1990
exervise and stated that

this serves 1o confiem FEMA ‘s judgesnnt hat the sample used in the 1990 Seabrook exercise
~us adoguate 1o provide o relisble 1ot of the provisians of the New THampshire Radiological
Fmergency Response Plan (NHRERP) relsting (0 notification of public and private schools
and duy care centers. FEMA's conclusions sbeut the adequacy of the performance of the
eaercise purticipmnts will be foowarded at o Laer ume, i ot exervise evaluation feport.

L ijective 19 addresses imilemeniation of prasciive scuons related 1o eveouetion of schools e ines & W
deamonane the shility snd rassirces necessary (o implement apgropiaie prosctive scims o schoolchiliren
within the plane EFZ
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day care cenors 10 be iclephoned by FEMA were provided by New Haopshie
Yankoe, mather than by the State of New Hampshire, FEMA's response stated
Pt the wihity provided (he Dists in a format sultable Tor the wlephone vorilication
process, solely as & convenience 10 FEMA and the state, The lists were based
entirely on existing stale documents and state-provided information.

The Pettioner wiso eritictized the tnadvenient omssion of & few schools
and duy-care centers from the lists used by FEMA (0 make the venification
calls. FEMA does 0ol view this as @ signibicant omission, since the omission
constitutes & small porcentage of calls made in TEMA's veriication effort on
December 14, 1990, Both ALAB-941, 32 NRC @ 342, 355, and FEMA's
Clutdance Memorandum BV-2 permit less than 100% verification during an
exercise.

Another concernn of the Petitioner rolates 1o the pre.exercise agrecment that
all five school administrative offices in New Hampshire were 0 participale
fully by calling all public and private schools in the New Hampshiee portion
of the emergency planning zone (EPZ). The five New Hampshire School
Administrative Units (SAUS) identificd in the NHRERP (SAUs 16, 17, 21,
SO, and 52) participated in the December 1990 exercise. In accordance with
the extent-of-play agreemonts, the five SAUs participated unul the close of the
school day Consequently, the schools did no, receive notification of the General
Emergency because it occurred at 16:02, after the end of the school day, awd
not all schools and special facilities could be notified. However, all SAUS huve
been provided with tone-alen radios which can be used 10 notly them. The
tone-alen radios, according 1© the exient-of-play agrecments, were not acuvated
during the exercise.

As sel forth more fully in FEMA's Report, the Seabrook Station 1990 graded
exercise was conducied in accordance wilh the exercise scenano and exwnl
of play agreements.  As also staled in its Report, in its evaluation, FEMA
applied the criteria used in the FEMA evaluation process, including FEMA's
own Exercise Evaluation Methodology (EEM). The EEM provides an objective-
based method for FEMA 10 use in evaluating exervises pursusnt o 44 C.FR.
Part 350 and 10 CF.R. Part 50 (NRC). The exercise evaluations presentod in
FEMA's Regon are hased un the applicable objective, the extent of play, and
evaluation critenia set furth in (v Exercise Evaluauon Forms.

CONCLUSION

The Petitioner has not raised any concerns that have not already been
addressed by FEMA, For the reasons discussed above, 1 have concluded tha:
the Appeal Board's directive in ALAB-941 concarning the deficiency in the
Junie 198K Seabrook exervise has been satisfied. Therefore, the Peutioner has
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not provided @ hasis that would warrant the reliel requesied  The instiution |
of procecdings pursuant 10 10 CFR. §2.202 15 appropriate only i substantial |
health and safoty issnes have been raised (see Consolidated Edison Co of New |
York (Indian Poin, Uniss |, 2, and 3), CLL758, 2 NRC 173, 178 (19755, ‘
Washingion Public Power Supply Sysiem (WPPSS Nuclear Prokect No. 2), DD-
$4.7, 19 NRC 899, 924 (1984). This is the standard that | have applicd 1o the |
concerns raised by the Petitioner in this Decision 10 determine i enforvement :
action s warranied. Consequenily, 1 have denied the Petiiones's request. |
A copy of this Decision will be filed with the Scoretary for the Commmssion
0 review as provided in 10 CFR, § 2.206(0).

FOR THE NUCLEAR \
REGULATORY COMMISSICHN

Thomas E. Murley, Direcior

Office of Nuclear Reacior

Regulation |
Dated st Rockville, Maryland, |

(i 27th day of December 1991
:
:
]
;
|
3
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Chte as 34 NRC 367 (1981} Doere

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E Murley, Director

In the Matter ot
ALL NUCLEAR POWER REACTORS December 31, 1891

The Diroctor, Office of Nuclear Reacwor Rogulation, denies # Petition filed by
the Nuclear Control Institute and the Commitiee 10 Bridge the Gap requesting
the Nuclear Regulatory Commission 10 institute an individual plant e xamination
(IPE) program thial would requess licensees 10 evaluate the margin of nuclear
power plants 10 withstand an atack by explosive-laden surface vehicles and by
a larger number of attackers using more sophisticated weapons than specified in
the current design-basis threat. As bases for the 1equest, the Pettioness assert
that there iy & nisk from wrrorist activities beyond the des' m-basis threal, that the
level of protection vanes from plant o plant, thal the ongoing IPE program would
be a vory useful and cost-efiective point of departure for a similar evaluation of
terrorist threats, and that vulnerabilities that are identified can be climinated of
their effects reduced.

PHYSICAL PROTECTION:  PROTECTION AGAINST THE
DESIGN-BASIS THREAT OF RADIOLOGICAL SABOTAGE

Section 73.55 of 10 CFR. requires Ncenscos 10 establish and maintain an
onsite physical protection system and secunity organization designed (o profect
against the design-hiais tircat of mdiological sabotage as defined in 10 CFR.
§73.0a) 1), This is accomp’ hed by o combination of delection, inlerception,
and physical protection.
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PHYSICAL PROTECTION:  PROTECOION AGAINST THE
DESIGN-BASIS THREAT OF RADIOLOGICAL SABOTAGE

The desiga-busis threat provides o standard for judging the adoquacy of
physical protoction systems, analogous 10 using design-basis accidents in judging
the adequacy of safety systoms. This design-tasls threat of Part 73 15 not an
additional standard for judging the adequacy of safety systems pursuant o Part
S0 reguirements,

RULES OF PRACTICE:  SHOW-CAUSE PROCEFDINGS

The NRC will not institute 8 proceeding persuant 10 10 CFR. §2.206 where
the petition fails o raise any substautial health o safety issue.

SABOTAGE:  RELATION TO REGULATORY REQUIREMENTS

The Commission's reguiations do not require licensees 1o design safely
systems 10 S¢ resisant 10 various acts of sabowge, although the diverse and
redundant safoty systems and structures al nuclear power plants provide some
Aherent Protection agmns such acts,

DIRECTORYS DECISION UNDER 10 C.FR. §2.206

INTRODUCTION

On September 4, 1991, the Nuclear Control Institute and the Commiites
0 Bridge the Gap (Petioners), filed & Petition in accordance with 10 CER.
§2.206 with the U.S. Nuclear Regulatory Commission (NRC or Commission).
On September 20, 1991, the Petitioners submitied an Annex i the Petition. The
Pewdon was referred o the Director, Office of Nuclear Reactor Regulation, for
consideration.

The Petition asked the Commission 1o institute an individual plant exam-
waation (IPE) program reguesting hicenseos 10 evaluate the margin of nuclear
power plants 10 withstand an attack by explosive-laden surface vehicles and by
a largor number of allackers using more sophisticated weapons than specificd
the current Gesign-basis threal. The Petition asserts as grounds for this request
the following: (1) there is a risk from terronst activities “beyond the design
basis;” (2) the actual level of protection inherent in the structures and safoly
systems varies from plant o plant and the lovel of physical protecion in secu
rity systetoy is likewise variable; (3) the ongoing IPE program would be a very
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useful and cost-effective point of deparure for o similar evaluat s of wrronst
threats, specifically o demonstrate whether (he compromise of L caain collo
cated safety equipmont from a tertonst atack sull leaves adequate capability 1o
shiut down the plant and maimain 1 in a secuare state: and (4) vilnerabilities that
are wentified can be eliminated or their effects reduced.

On Octoher 7, 1991, 1 acknowledged receipt of the Petition, | informed
Petitioners that (1) the Petition would be treated pursuant 1o 10 CFR. §2.206
o the Commission’s regulations and (2) appropriate action would be taken in a
reasonable time. For reasons discussed below, the Petiion is denied.

BACKGROUND

The Petition asked the Commission 10 institule an (PE program requesting
Heensees 10 evaluaie the margin of nuclear power plants 1o withstand safeguards
events beyond the current design-basis threat. An IPE is a sysiomatic exam-
ination of plant design and operation that looks for vulnerabilives o severe
accidents and cost-cffective safety improvements that reduce of ¢liminaie the
important vulnerabilities. The ongoing [PE program has been a key pan of
implementing the Commission's Policy Statement on Severe Reactor Accidents
Regarding Future Designs and Existing Plants (50 Fed. Reg. 32,138 (Aug. &,
1985)) This statement describes the policy the Commission has established
resolve safety issues related o reactor accidents more severe than design-basis
accidents, The Commission considered the issue of sabotage in developing tie
severe-accident policy statement and did not include sabotage as a potential ini-
tiating event 10 be addressed in evaluating existing plants. Both the proposed
(48 Fed. Reg. 16,014 (Apr, 13, 1983)) and final Policy Statement include the

following language:

The issues of both insider and outsider sabotay areats will b carefully analyzed and. 0
the extent practicahle, will be emphasized &8 speciai considorations i the design nd in the
apersting procedures developed for aew plani [Emphasis added |

The NRC received no public comments regarding this stalement.

To help implement the policy statement, Generic Letier 88-20, “Individual
Plant Examination (. Severe Acciderd Vulnerabilities — 10 C.F.R. 50.54(1),"
dated November 24, 1988, requested that each licensee conduct an IPE for
internally initiated accidental events only, On June 2K, 1991, the NRC issued
Supplement 4 o Generic Letter 88-20, 10 request that each licensee conduct
a systematic IPE for severe accidents initiated by accidental extornal events
(IPEEE). The NRC issued the request for an IPEEE alier issuing the request
for an IPE 10 allow the Staff 1o perform add sonal work to (1) identify which
external hazards need 1o b2 evalpated. (7) idenufy acceplable examination
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methods and develop procedural gwdance, (3) coordinaie with other ongoing
external-event programs, and (4) conduct & workshop 10 explain the IPEEE
process and 10 obwain comments and Questions on he drall gonenc letter
supplement and associated guidance document.  In the workshop, and as
Jater documented i the IPEEE guidance document (NUREG-1407), the Suatl
specifically staied that sabotage was nol 10 be addressed as pant of the IPEEE.

The general pumpose of e IPEEE is similar 10 that of the internal-event
IPE — that is, that each licensee (1) develop an appreciation of severe-accident
hehavion, (2) understand the most likely severe-accident sequences that could
occur at its plant under full-power operating conditions; (1) gain a Qualitative
understanding of the ovarall likelihood of core damage and (adioactive mates tal
release; and (4) if necessary, reduce the overall likelihood of core damage and
radicactive matenial release by modifying hardware and procedures that would
help prevent or mitigate severe accidents. Consisient with the Commission’s
severe-accident policy statement, neither the IPE nor the IPEEF addressed
intentional acts of radiological sabotage.

The Commission’s regulations do not require licensees (0 design safoly
sysiems 10 be resistant 1o various acts of sabotage, although the diverse and
redundant salety sysiems and structures at nuclear power plants provide some
inherent protection against such acts.  Instead, 10 CFR. §73.55 requires
licensees 10 establish and maintain an onsite physical protection system and
security organization designed 0 protect against the design-busis (hreal of
radiological sabotage as defined in 10 CFR. §73.1G)(1). This is sccomplished
by & combination of detection, interception, and physical protection. The design-
basis threat is defined in section 73.1(ax1) as:

(i)Ammmcmduuﬂum»m.wwlnmm.dmm
persims with the following stisitaiies, sssisiance and equipment: (A) Well trained (including
military training and skills) and dedicated individuals, (B) mude assisuance which may
include s knowlodgeable individual who atiempis (o patticipaie in & passive fole (eg.
provide information), an active role (v, faciliiae onLance and exii, dissble alarms wwl
m.mnmmmmxummmm.mwm
umummmm.wwumumnmum
m.@)MWW.WNWWMMnmmm
a8 touls of eniry or otherwise destroying reackur, facility, trensponier, o container inegrity
or Teatunce of the salrguards sysiem, and
(i) An imemal threa of & insder, including an employee (0 any position)

This design-basis threat provides a standard for judging the adequacy of physical
protection sysiems, analogous 1o using design-basis accidents i judging the
adequacy of safety sysiems. This design-basis threat of Part 73 is not an
additional standard for judging the adequacy of safety sysiems pursuant 1o Part
S0 requirements. Rather, Part 73 establishes additional independent requirements
10 protect against the design-basis threat.
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hypothetical throat used 10 develop ropulaory requiremients, provide a standard
againgt which changes in the real threat enviromment can be evaluated, and
provide & standard that the Commission considers reasonable for evaluaung the
iplementation of safegaards (id at 26,785 and 26, 78K),

The Pettioners furthor state that although the Commission tas dented their
previous Petition for Rulemaking, acton shon of 4 change in the design-basis
threat for radiological sabotage remains appropriate. The Stall notes that, by
wsuing Goneric Leter 8907, the Commussion has already taken pradent action
shon of & change in the design-basis threat regarding surtace vehicles laden with
explosives,

The Petition states that the actual level of protection inherent in the struclures
and safely systems varies from plant (o plant, that the level of physical protection
inherent i security systems is likewise vanabie, and that the ongoing IPE
Program would be a useful and cost-elfecuve point of departure for similar
evaluation of terrorist threats. 1n describing the proposal for a sabotage 1PE, the
Petition swates (he following:

Spwcifically, using the PRA type models doveloped m the M5 for plamt sysiems, thed
amerdependencies and selationships, und the way the plam oquiprmont snd personnel respuond
when one o another sysiom or Tunetion 18 compromised, and veing the patial vallocation
tormation developed Tor the food IPE and fire IPE cuaminstions, sn snalysis o readily
he mocommplished 1o demansirate whather the compromise of conain collocated eguipment
Tron & (ertorist stiack sull leaves adeguate capability 1o shit dowsn the plant aed maimiain §
in & seCuE Male

The Pettion further sties the following:

Of comnve PRA type methods can anly be bsed 10 sssess configuralion type wilners.
bilites, snd not 1o guantny in wn sbsolute sense, the likelihood of & Wwrronst stiack (the
“imitiating evend” 0 the PRA dype analysis). Nobody can know what the likelihood of such
an stk might be Hence it is nan possible 10 analyee for “core damage froquency” in
wnalogy o how PRAs caloulate this smme frequency for nadvonient scoidents

The NRC has already performed or caused 10 be performed the PRAtype
analyses roquested in the Petition, In May 1991, the NRC completed its Regula-
tary Effectiveness Review (RER) Program which included performing a qualita-
tive fault-tree analysis of every operating m lear power plant. These fault-tree
mnalyses use PRA-type models for plant systems, their interdependencics and
relationships, and the way the plant equipment and personacl respond when one
o another sysiem of function is compromised. These fault-tree analyses also use
spatial-collocation information 1o determine arcas that, if successfully protecied
against adversaries, would pro-ide adequate capability to shut down the plant
and maintain it in 8 secure state. Since it began the RER program in 19X1,
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the NRC has used the results of these analyses in validating cach hoensee’s
identification of vital cquipment and areas.

Since early 1987, the Staff has also used these analyses 10 identily specilic
sets of safety equipment which, if lost, would create (the most significant chal
lenge 1o maintaining the plant in a safe condition. The NRC has used the spatial
location of these seiws of equipment in table-top exercises and licensee contin-
gency response drills 1o evaluate licensee capability 1o respond 10 an external
threat with characteristics attributed (o the design-basis threat. The Stafl will
continue 1 use the fault-tree analyses in new oporational safeguards response
evaluations of contingency response capabilities at sites where contingency drills
were not observed by RER teams. The Staff will review available [PEs and
IPEEES, as appropriate, 10 update the resulls of fault-tree analyses from the
previous RER program.

Some licensces have also used PRA type analyses in responding 1o Generic
Letier 8907, Al a sufficient distance, a vehicle bomb would present no safety
challenge 10 a nuclear power reacio:, regardless of the spatial relationships
and interdependencies of the safety systems. Some licensees have chosen
implement their contingeacy plans at such distances,  Other licensees have
conducted analyses of spatial relationships and interdependencies of salety
equipment o establish closer distances for implementing contingency plans.
NUREG/ACR-5246, “A Methodology to Assist in Contingency Planning for
Protection of Nuclear Power Plants Against Land Vehicle Bombs,” April 1959,
describes 1 PRA-type methodology similar 10 that proposed by the Peutioners,
which could be used by licensees to develop contingency plans.

The Annex to the Petition submitied on Seplember 20, 1991, describes
examples of plant designs and events that the Petitioners consider represent
“possible types of vulnerabilities o beyond-the-design-basis safeguards events.”
The Petitioners assumed the success of sabudage on certain equipment before
interdiction by the security force. Although the NRC Stafl does not agree
with all of the details and conclusions of the Annex, the examples are similar
10 those developed by Saff using sie-specific fauli-tree wnalyses (where it is
assumed that the saboteurs have successfully damaged some equipment before
interdiction) as part of the RER and follow-on programs, which evaluaic the
effectiveness of licensee safeguards programs 10 protect against vanous sabotage
seenanos,

These effectivencss evaluations conducted by the Staft differ from those
proposed in the Petition in one respect. The Staffl does not address adversary
capabiliies beyond those specified in the design-basis threat.  Conducting
evaluations using more extensive threat characteristics would not provide useful
information on the design of safety sysiems since one of the purposes of
the design-basis threat is 1o provide a standard for evaluating implemented
safeguards moasures. This design-basis threat is well beyond the actual current
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threat environment.  The PRAdype faulbwree analyses are not affected by
assumnpions regarding adversary charactenstics. Rather, assumptions regarding
adversary charactenstics influence the evaluations of the effectiveness of the
physical security systoms and mecsures in place 10 protect against external
attacks, Although some liconsees have chosen 10 modify safety systems o
increase the difficulty of radiological sabotage, weaknesses dentified from the
results of the effectiveness evaluations are normally corrected by changes in the
physical protection measures,

What the Petition intends in requesting an analysis of each plant’s ability 1o
withstand marginal increases in the postulated theeat is not clear. The Petition
contends that “an overall assessmoent will be feasible as o how much ‘margin’
exists beyond the design basis for cach plant.” The Petition also recognizes
that PRA type methods cannot be used 10 analyze for “core damage froguency”
since one cannol quantify the hkelihood of a terronst aitack.

On one hand, the Potition could be interpreted as a reguest for an analysis
of the impact of margingl increases in the postulated threat on the effectveness
of safeguards measures, Having over 15 years of experience in evaluating
the overall effectiveness of physical security systems, the Stafl believes that
such evaluations do not lend themselves 10 quantitative analysis of gualitative
PRA-type analyses. The Staff has successfully used other types of gualitauve
techniques in evaluating the effectivensss of safeguards measures against general
adversary capabilities. However, these technigues are insensitive 10 marging
changes in the postulated threat'

On the other hand, hased on the Pettion's description of the specific type
of analysis proposed and the examples in the Annex, the Petition could be
interpreted as durectly connecting increases in the design-basis threat with the

that such & direct connection cannot be made, PRAtype ana’ ses help identify
vanous combinations of safety equipment which, if at least one combination is

-

MW‘CMMU\ penersl sdversary characterstis nvidved the use of & vehicle for entry
inle & protecied sea NRC evaluated whether s would significantly impect the effectiveness of site spocific
r-dmymw hmmmmunumum,mudw

which o vabiule could have significantly rpacied the ahility of 8 power actn Licansee 10 protesy the public
heaith and safety hmms-wnmmu“n way that the wne of o velicle
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The Potition states that “valnerabilities™ that are dentified can be climinated

It also notes that the proposed program would produce an assessiment of the
adeguacy of the NRC's own safeguards regulations againgt terranist thicats
These were essentially the goals of the RER program  Having conducied
comprehensive evalumtions for 10 years, the Stafl concluded that the NRC's
safeguards regulations were sound (SECY-91.052, Feb, 26, 1991). RER reviews
of salegaards effoctivencss al cach power reactor site led o more than S00
safeguards improvements. Although the RER program has been completed, the
NRC has maintained the unigue inspection capabilives developed duting the
RERs and is continuing 10 use these capabilities 1o evaluale the effectiveness of
implemented safeguards.

B R e e s o L

lummmsy the Petition is denied for the following reasons:

The Pettion does not present any informauon of identify any issues
that the Commission has not glready considered and addressed in
previous policy decisions and rulemaking.

The Part 73 design-basis threat for radiological sabotage provides a
standard for judging the adequacy of physical protection measures
analogous 10 using design-hasis accidents in judging the adequacy of
safoty systems. The design-basis threat 1s not an additional standard
for judging the adequacy of sately systems,

The Commission considered the issue of sabotage in developing the
severc-accident policy statement and did not include sabotage us a
potential initiating event 1o be addressed in evaluating existng plants.
Consistent with the severe-accident policy swtement, neither the 1PE
nor the IPEEE addressed intentional acts of sabotage.

On June 11, 1991, the Commission denied an earlier Petition for Rule-
making from the same Petitioners requesting revision of the NRC's
regulations W increase the design-basis threal for nuclear power re-
actors 10 include explosive-laden vehicles and a larger number of
atackers using more sophisticated weapons.

The Stalf has performed a qualitative fault-troe analysis of every

' operating nuclear power plant 10 ensure that sufficient equipment

is protecied o provide adequate capability to shut down the plant
and maintain it in @ secure state. The Staff used these analyses in
its RER and continwing programs 0 evaluate the effecuveness of
NRC's safeguards regulations and hicensee-implomented « - eguards 1o
protect this equipment against the Commission's design-basis threal
To implement Generic Letier ¥9-07, some hoensees have chosen (0
develop their vehicle bomb contingency plans for distances that would
present no safety challenge 10 a nuclear power reactor. Other licensees
have conducted PRA-type pnalyses such as those requesied in the
Petition as a hasis on which 10 develop their contingency plans.
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7. Technigues for evaluating the eftectveness of physical secunty mea-
sures are gencrally insensitive 10 marginal increases in postulated
threats, and there 18 no practical way o diectly connect threats
marginally greater than the dosign-basts threst with sab dage of any
amount of salety-related equipment,

CONCLUSION

The NRC Swff aas reviewed the Peunoners’ request that the Commission
institule an IPE program requesting licensees o cvaluate the margin of nuclcar
power planis 10 withstand an atiack by explosive laden surface vehacles and by
a larger number of attackers using more sophisticaied weapons than specified in
the current design basis threat,

Institution of proceedings in response 10 a request made pursuant 10 10 CFR.
§ 2.206 is appropriste only when substantial health and safety issues have been
raised, See Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and
3), CLI7S8, 2 NRC 173, 176 (1975), and Washingion Public Power Supply
System (WPPSS Nuclear Project No. 2), DD-84.7, 19 NRC K99, 923 (1984).
The NRC has applied this standard 10 determine if the actions requested in the
Petition wre warmanied, For the reasons discussed above, the NRC has no hasis
for taking the actions requested in the Petition, since no substantial health and
safoly issues have been raised by the Peution.  Accordingly, the Petitioners’
request for acton pursuact o 10 CFR. §2.206 is denied.

A copy of this Decision will be filed with the Secretary for the Commission’s
review in ac ordance with 10 CFR. §2.206(¢).

FOR THE NUCLEAR
REGULATORY COMMISSION

Thomas E. Murley, Direcior
. Office of Nuclear Reactor
Regulation

Dated &t Rockville, Maryland,
this 318t day of December 1991
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