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Cite as 18 NRC 1303 (1982) CLI-83-01

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS
Nunzio J. Palladino, Chairman
Vietor Gilinsky
Thomas M. Roberts
James K. Asseistine
Frederick M Bernthal
In the Matter of Docket Nos. 50-413
80.414
DUKE POWER COMPANY, of /.
(Catawba Nuclear Station,
Units 1 and 2) Decamber 6, 1981

The Commission denies the applicant's request for stay of an Appeal
Board order (hat modified a Licensing Board's order allowing Interve:
not's counsel imited access to apphicant s employee-witnesses

RULES OF PRACTICE: ATTORNEY-CLIENT PRIVILEGE
(APPLICATION TO EMPLOYEES OF A PARTY)

Under Ugion Co. v. United States, 449 U S, 383 (1981), an employer
may under appropriate circumstances treal communications from em-
ployees 1o corporate counsel as privileged under the attorney-client
privilege. That does not mean, however, that every employes from
whom a privileged communication is obtained s thereby a “client” rep-
resented by corporate counsel, or a “party " to any pending legal disputes
for purposes of ABA Disciplinary Rule 7-104




RULES OF PRACTICE: ATTORNEY-CLIENT PRIVILEGE
(APPLICATION TO WITNESSES)

1t 18 & well-established principle that counsel should be al liberty 1o ap-
proach witnesses for an opposing party | ewe + Bloomsdurgh, 427 F.
Supp $93 (D Mass 19770 That principle s not overturned by Umogn,
supra

On November 17, 1983, we issued o briel order (unpublished) in
which we dJeferred action. perding the receipt of submissions from the
parties, on Duke Power Company s November |5 request for a stay of
un order issued by the Aomi Safety and Licensing Appeal Bourd the
previous day That order. which modified a November 10 order of the
Atomic Safety and Licensing Board. permitied counsel for Palmetio Alh-
ance 1o approsch Duke's emplovee-witnesses during breaks in the hear
ing and after hours in order 1o seek their cooperation The Appeal Board
made clear that employees were (0 be able 10 decide for themse! ves
whether they wished 1o cooperate with Palmctio Duke was forbidden to
instruct employees not 1o speak with Paimetto counsel. and was directed
10 rescind any prior instiuction 1o that effect At the same time. Paimetio
was burred from making any iNguity of oo withess that directly or inds
rectly solicited information about the evmicrce of nature of any com.
munications belween the witness and Dune  ounsel Moreover, the
Appesl Board ruled that Duke could instrut the — Inesses not (o dis
close any such communication with Duke counse:  Paimetio The
Appeal Board made clear. however. that inguiry into « o derlying facts
would be proper, notwithstanding that those facts may have been (he
subject of prior communications beiween the witnesses and Duke
counsel

In ity application 1o us for & stay. Duke asserted that the rule of
Uprown Co. v. United States. 449 U S 381 (1981), made clear that the
attorney-chent privilege attached 1o communications between Duke and

of Duke counse! such that Duke counsel could legally bar contacts with
those employees. and any such contacts, even If authorized by the
Appeal Board, would constitute a violation of Disciphinary Rule 7-104 of
the American Bar Association. Duke asseried that it met all the criteria
for wsuance of a stay of the Appeal Board's order  likelihood of pre.
valling on the merits, substantial herm 1o iself if & stay were denied,




lack of harm 10 others if the stay were granted, and public inierest con-
siderations favoring the grant ol 4 stay

In our order of November |7, we posed four questions relating (o the
ssues in this matter, and we asked the parties (o address whether the
critenia for a stay had been met. In our order today, we do not issue &
final ruling on the merits of the complex legal issues involved We do,
however, make an initial ruling on those topies for the imited ourpose
of determiming whether Duke has met its burden of showing a lkelihood
of prevailing on the merits. Our initial judgment is that Duke has failed
to meet that burden, and that the criteria for 4 stay harefore have not
been met. fo the reasons which follow '

In our view, Duke s reliance on Upgohn s misplaced. Under Upohn,
an employer may under appropriate circumstances (redl certan coms
Munications from employees Lo corporate counse! as privileged under
the attorney chient privilege That does not mean. however, thai every
employee from whom a privileged communication is oblained s thereby
4 “chent” represented by corporate counsel. of 4 “party " 1o any pending
legal dispute. Tor purposes of ABA Disciplinary Rule 7104 Although
the Supreme Court in Ugohn rejected the “control group” test for
determining when (he attorney-chient privilege i applicable, that does

OL mean that in every legal dispute INVolving 4 company . senior corme-
rate officialy and manual workers stand on the same legal footing wmply
because Both ace company emplovees and both may be called o tesify
Since Duke's claim that the witness-employees are “chients” and
“partion” depends solely on its interpretacion of Lgonn, and not on any
proffered indicia of those witness-employees’ intent 1o retain Duke's
counsel an their own o 10 seek party stelus, we have no basis o lind
(hat these individuals are clients or parties, of any. ing other than em-

ployees and witnesses of Duke

We do not read Upohn as having overturned the well-established
principle that counsel should be at liberly 10 approach witnesses for an
opposing party. bega v Bloomsburgh 427 F Supp. 393 (D -
To the extent that Ugohn bary forced disclosure of communications
from employees (o corporale counsel,

J
:

asking, and allows Duke 1o instruct (the witnesses not 1o revaal. anything

W Rave conmniernd (e e R L ernment Acenuiabingg Proamet and (he Atemi in
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regarding prior communications between the witnesses and Duke

“parties.” some

doubt might be cast on the validity of the Appeal Board's order, mince il

forbids Duke from directing the witnesses not 1o talk 1o Paimet-

10 counsel Since we are not persuaded, however that the withesses ae
L ]

Duke s and Palmetto's

Since Duke has failed to carry its burden ol demonstrating s ikelihood
of success on the meris, we need not discuss 1n any detail the other fac
tors involved in determining whether a stay shall be granied Suffice it
10 say that we are not persuaded thet Duke would be irreparably
harmed. o that Palmetio would be unimured. or that the public interest
would be served. by & departure from the general rule thal opposing
counsel may have sccess 10 a party v intended witnesses.

We ate not insensitive 1o Duke's concern over Palmetio’s stated
desire to probe the communications which have laken place between the
withesses and Duke counse! Indeed (he record shows Palmetio alleging

no sther motive than that for wishing access 10 the Duke employee:

i
:
i
:
H

withesses Neveriheless, we believe (he Appeal Board s restrictions on

the scope of inguiry and of diclosure are such as 1o provect Duke's

interests. We are entitied to presume that all parties will comply with the

Board s order. both from respect for the Board s suthority and a regard

for the sanctions which would flow from any Nouting of that order
Duke's raguest for & stay is therelore DENIED



The dissenting views of Commissioner Roberts are sttached.
It is s0o ORDERED

For the Commission’

SAMUEL J CHILK
Secretary of the Commission

Dated at Washington, D C |
this 6th day of December 98]

DISSENTING VIEW OF COMMISSICNER ROBERTS

| would have staved and reversed the Licensing Board's order Interve-
not s only staled puipose for seeking contact with Apphicant s witnesses
during breaks 10 the hearing, to discover the nature of Ihe communica:
ons between Apphicant s counsel and i1y wilnesses, was an improper
one. Tr 649192 Intervenor's counsel falled 10 provide any suthority in
support of its request Tr 6502 Novertheless, and over the strong objec-
von of Apphcant s counsel the Livensing Board ordered that Iniervenor
May contact Applicant s future withesses (axiept evevulive level
withgsses) and that neither Applicant not its counsel shall instiuct Appli-

counsel Tr 6646 Moreover, any such insiructions previously given had
0 be withdrawn /4 The Licensing Board issued its order apparently on
o theory that W‘-Wndﬂm\m-
Tr €645.46 The Licensing Board placed no resirictions
of the information that could be sought by Intervenor s
Mis off- e -record contacts with the witnesses Mowever

HHE!
ik
HE

i

i

i

Hijl

8 10 certain information known (o (he witnesses, modi-
Board s
any off(he record contact. INGUIre N0 cCOMMUNIcalions
withesses and Applicant s counsel that bear on the proveed-
Insues being litigated in the proceeding

t
|
3
i
!
|
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Board merely specified a barrier between privileged communicae:
known 10 the Applicant’'s employee/witnesses thal s im-
define or enforce Therefore, and because the Licensing
nol have taken its extraordinary action without citing clear

%0 | would have stayed and reversed iis order

for

modifying rather than reversing the Licensing Board s order. the

i



Cite as 18 NRC 1309 (1983) CL1-83 32

UNITED STATES OF AMERICA
NUCLEAR REQULATORY COMMISSION
COMMISSIONERS
Nunzio J Palladine (harman
Victor Gilinaky
Thomas M Roberts
James K Asseistine
Frederick M Be nthal
In the Matter of Docket Nos 80.278
80-32)
PACIFIC GAS AND ELECTRIC
COMPANY
(Diable Canyon Nuclear Power
Plart, Units ' and 2) December 9 1083
ORDER

On June 6, 198) Joint Inerveofs petitiened for Commission review
of ALAB-T2N, 17 NRC 777 (198)), the Appesl Board affirmation of
ssues other than quality sssurence addressed in the Licensing Board de
cimon on Pacific Gas and Clectric Company ‘s application for 4 license 1o
load Tuel and conduct low-power tesiing The ume for the Commission
10 st on the petiaon. e cxtended. has expired and the petition s there-
fore deemed denied pursuant 1o 10C F 1§ 2 786(001(%)

The n.umo views of Commissoners Gilinsky and Asselsting are
atiached

Cmmannst Ry e o ne wgai wgnilicance
I T T v
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Itwso ORDERED
For the Commisson

SAMUEL ) CHILK i
Secretary of the Commission

Dated st Washingion, D C |
this %th day of December 198}

SEPARATE VIEWS OF COMMISSIONER GILINSKY
(SECYRLVTT REVIEW OF ALAB-TI8, DIABLO CANYON)

| am disappoinied (hat i the fol owing (hree instances the Commis-
sion has lalled to rise above giving participants 0 s proceedings the
logal run-around

I The intervenors wanted 10 litigate the adequacy of the hydrogen
conttol system. which s supposed (o protest against (he burning of large
quantiiigs of Mydrogen which might be generated dufing an sccident
The Board rafused 10 heat (his comtention on the grounds that this event
i ot credible” and that the intervenors had not surmounted the arufl-



mately ten times as much hydrogen as this maximum - several hundred
kilograms - was in fact generated. released into the surrounding
containment. and ignited.

In 1980, during the course of the proceeding on whether to permit
Three Mile Island Unit | 1o restart, the Licensing Board asked the Com-
mission two questior s (1) whether the regulation on hydrogen control
should be waived since a prima facie case had been made that hydrogen
generation at TMI-2 was well in oxcess of the design basis of the TMI-|
hydrogen control system. and (2) whether post-accident hydrogen gas
control should be an iss'ie in the proceeding. The Commission’s re-
sponse was that the issue could be litigated but, instead of waiving the
discredited regulation, it required any party wishing to discuss the hydro-
gen control system 1o first demonstrate that: (1) a “credible” loss-
of-coolant sccident could occur, (2) which would entail the generation
of hydrogen, (}) which would burn or explode, (4) causing the breach
ot leaking of the containment, (5) which, in trn, would result in offsite
radiation doses in excess of Part 100 guideline values. The purpose
seems 10 have been to keep this issue from being pursued here and
elsewhere

It is interesting that the Commussion, a maority of whose members
have persistently denounced NRC's excessive legalism, has consisiently

on with the suostantive task of deciding whther the vanous contain.
ment designs are strong enough 10 withstand a large hydrogen burn, and
whether the equipment in the containment meeis whalever environmen-
tal qualification standard the Commission chooses. and forget aboul this
being an “incredible” accident

2. The second issue is what consideration should be given in
emergency planning to the effects of earthquakes on emergency
preparedness. When this issue was first raised in the San Onafre operat-
proceeding, the Commission quashed a quite limited inquiry
problem by ruling that this issue was of such magnitude that |
be resolved in 4 “generic proceeding’ rather than in case-by-case

L
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3. The third area of concern has to do with the Commission’s policy
on considering Class 9 accidents. These most serious accidents dominate
the risk posed by nuclear power plants, even taking into account their
very low probability. Indeed. it is pointless to look at the environmental
consequences of reactor accidents in environmental statements unless
Class 9 accidents are considered. L

Prior to the Three Mile Island accident, the Commission’s position
was that Class 9 accidents were so improbat’e that they did not need to
be considered in balancing the costs and benefits of a plant. Afier the
accident (which was, in effect, a Class 9 accident), the Commission
changed its policy to require that such accidents be considered in cases
in which the final Environmental Impact Statement had not yet been
issued or, if the final EIS had been issued, in which “special circum-
stances” were shown 1o exist.

Since the Diablo Canyon final EIS had been issued before that change
in policy, the controversy in this case was over whether “special circum-
stances” existed. The difficuity is that, instead of deciding this dispute,
the Licensing Board resorted to the argument that, because the Appeal
Board had found that Diabio Canyon meets the NRC's seismic design
requirements, no special ciccumstances exist. Since no plant will receive
a license unless it is found to meet NRC’s requirements, the Licensing
Board's approach amounts to defining away the “special circumstances”
which might justify consideration of Class 9 accidents. This was not the
result intended by the Commission when it adopted the new policy.

SEPARATE VIEWS OF COMMISSIONER ASSELSTINE

I agree with Commissioner Gilinsky's separate views on the class nine
accidents issue.

1312
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Cite as 18 NRC 1313 (1983) ALAB-751

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

In the Matter of Docket Nos. 50-443-0L
50-444-0L
PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1 and 2) December 6, 1983

The Appeal Board denies a third motion seeking the recusal or dis-
qualification of the Chairman of the Licensing Board. The Appeal Board
finds that the motion is untimely and further that. as in the earlier recu-
sal motions by other parties, the alleged examples of bias neither
stemmed from sources cutside the proceeding nor demonstrated perva-
sive bias.

RULES OF PRACTICE: MOTION FOR RECUSAL (OR
DISQUALIFICATION)

Ordinarily, disquaiifying bias must stem from an extrajudicial source
uniess there is a demonstration of pervasive bias. Houston Lighting and
Power Co. (South Texas Project, Units | & 2), CLI-82-9. 15 NRC 1363
(1982).
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APPEARANCES

Diane Curran and William S. Jordan, I1I, Washington, D.C., for the
New England Coalition on Nuclear Pollution.

MEMORANDUM AND ORDER

For yet a third time, we are confronted with a motion under 10 C.FR.
§ 2.704(c) seeking the recusal or disqualification of Administrative
Judge Helen F. Hoyt as Chairman of the Licensing Board in this operat-
ing license proceeding. The prior two motions were filed on October 7
and October 28. 1982 by intervenors Seacoast Auli-Pollution League
(SAPL) and the Attorney General of the Commonwealth of Massachu-
setts (Attorney General), respectively. Judge Hoyt denied both in writ-
ten orders entered on November 2 and November 22. On the referral to
us required by Section 2.704(c), we affirmed those orders. ALAB-748,
18 NRC 1184 (1983); ALAB-749, 18 NRC 1195 (1983)

The motion now before us is that of another intervenor in the pro-
ceeding — the New England Coalition on Nuclear Pollution (Coalition).
It was filed on November 23. And. as were the earlier motions of SAPL
and the Attorney General, it i1s grounded on the claim that, by her con-
duct during the course of the proceeding. Judge Hoyt has demonstrated
personal bias — or at the least has created an appearance of such bias —
against the intervenors and town representatives participating in the
proceeding.

On the date of her receipt of it (November 28), Judge Hoyt summarily
denied the motion with the observation that the matters addressed there-
in had been ruled upon in her previous orders on the other recusal
motions. In compliance with the Section 2.704(c) mandate, this latest
order also was referred to us.' We affirm.

1. The merits of the Coalition's motion need not detain us long. The
substance of every example of asserted bias set forth by the Coalition
was likewise advanced in one or both of the two recusal motions passed
upon in ALAB-748 and ALAB-749. The conclusions reached in those
decisions are therefore equally applicable here. In short, as its
predecessors, the Coalition’s motion must fail because (1) all of the
cited rulings, conduct or remarks of Judge Hoyt occurred during the

i A copy of the order is attached as Appendix A 10 this opinion.
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course of the proceeding; (2) the Commission held in South Texas® that,
ordinarily, disqualifying bias must stem from an extrajudicial source;
and (3) although the requirement of an extrajudicial source might not
obtain in the instance of pervasive bias, the incidents relied upon by the
movants, whether considered separately or in combination, do not
demonstrate the existence of such bias.

Despite its acknowledged familiarity with ALAB-748,' the Coalition
does not explicitly ask that either the first or the third of these conclu-
sions be reconsidered. It does, however, challenge the correctness of the
Commission’s South Texas ruling with respect to the generally prevailing
disqualification standard.* As we observed in response to similar chal-
lenges on the part of SAPL and the Attorney General, any criticism of
that ruling musi be addressed to the Commission. ALAB-748, 18 NRC
at 1188;: ALAB-749, 18 NRC at 1200 n.13.5

2. In ALAB-749, we also discussed the assertion of the applicants
and the NRC staff that the Attorney General’s October 28 filing of his
recusal motion was untimely. Without expressly endorsing that claim,
we noted “our concern that the motion was not filed with any apparent
sense of urgency.” In that connection, we took note of both judicial and
Commission precedent to the effect that a request for disqualification or
recusal must be filed promptly once the information or developments
undergirding the request have come to the fore. Because all of the
events referred to in the Attorney General's motion had occurred no
later than the end of August — /e, at least two months before the
motion was filed — we expressed the view that the Attorney General
had not fulfilled that obligation. ALAB-749, 18 NRC at 1198-99.

Even though it relies on the same alleged manifestations of bias as
had the Attorney General (or SAPL before him), the Coalition remained
on the sidelines for several additional weeks before filing its motion.
(Indeed, as above seen, when that motion reached Judge Hoyt on
November 28 both she and we had already acted on both the SAPL and
Attorney General motions.) Further, although in his papers the Attor-
ney General offered a partial (albeit unsatisfactory) justification for not
having moved more expeditiously, there is not a single word of explana-

! Houston Lighting and Power Co (South Texas Project, Units | & 2), CLI-82-9. 15 NRC 1363 (1982)

) See Miotion by New England Coalition on Nuglear Pollution for Disqualification of Judge Hoyt
(November 23, 1983) at 29. The motion was, of course, filed before issuance of ALAB-749

Sl S
’lnwuuuthSAnmmmyGemalmmnuuﬁmutumwm‘mtm
the applicants and the NRC staff filed with Judge Hoyt. In the circumstances, we have treated those re-
sponses as if they had been directed to the Coalition's motion as well,
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tion in the Coalition’s motion as to the reasor. for its inertia.® It thus
seems a fair inference that the Coalition assumed that it was free 10
await Judge Hoyt's disposition of the previous recusal motions before
putting in its own oar.

A canvass of the readily available precedents on the question would
have. of course. immediately disabused the Coalition of any sych
notion. Beyond that, it might have occurred to the Coalition that the
motivation underlying its filing of a recusal motion that simply
rehearsed the assertions made by other parties in prior — and denied —
motions of their own might be misunderstood.”

In the circumstances, we are persuaded that, apart from its lack of
legal merit, the Coalition’s motion was untimely without any suggesied
or disce.nible cause. For this further and independent reason, its denial
by Judge Hoyt must be upheld.

The November 28. 1983 order of Judge Hoy! is affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary 1o the
Appeal Board

& In this regard. it 1s worthy of note that even SAPL feit constrained to deal in its motion with the umei-
ness question. SAPL's Mouion for Disqualification of Judge Hoy! (October 7, 1983) at 24. According 0
SAPL. at the conclusion of the evidentiary hearing at the end of Augus! all of the intervenors were con-
fronted with an imminent deadline for the submission of contentions on offsite emergency response
planning issues That being so. SAPL maintained (and we implicitly agreed). “the five-week delay in
filing lits] motion is « « « not grounds for waiver of its nght to move for disqualification.” Neediess to
say, the Coalition’s November 23 filing cannot be justified on a like basis

7 At the very least, it is not customary for a iribunal 1o receive motions at well-spaced intervals that
seek precisely the sarne relief on essentially the same faciual averments. This is so even where, unlike
here. the motions do not constitute a repetitious attack upon the personal integrity of the tnbunal or a
member thereof Accordingly. to avoid any possible (albeil erroneous) implication of an unworthy
purpose, it was incumbent upon the Coalition 10 explain the uming of s action. On that score. it should
be observed that, leaving aside its opportunity 1o file its own motion at a considerably earher date, the
Coslition might well have made its views known in reply to the motions filed by SAPL and the Atlorney
General The Coalition had the same right 1o respond to those motions as did the applicants and the
stafl but nonetheless remained entirely silent.
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APPENDIX A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judge:

Helen F. Hoyt

In the Matter of Docket Nos. 50-443-0L
50-444-.0L
(ASLBP No. 82-471-02-0L)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1 and 2) November 28, 1983

ORDER

On November 23, 1983, NECNP filed “Motion by New England Coa-
iitton on Nuclear Pollution tor Disqualification of Judge Hoyt.” The
motion was received by this Judge on November 28, 1983,

The matters addressed in the subject motion have previously been
ruled upon by this Judge on two occasions (November 2 and 22. 1983).
The first ruling was in response to SAPL’s motion. of October 7, 1983
and the second was in response to MassAG's motion of October 28,
1983.

NECNP’'s motion is denied.

The matter is referred to the Atomic Safety and Licensing Appeal
Board pursuant to 10 C.F.R. § 2.704(¢c).

Helen F. Hoyt
= ADMINISTRATIVE JUDGE
Bethesda, Maryland
1317



Cite as 18 NRC 1318 (1983) ALAB-752

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC £..FETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. John H. Buck

In the Matter of Docket Nos. STN 50-553
STN 50-554

TENNCSSEE VALLEY AUTHOR'TY
(Phipps Bend Nuclear Plant,
Units 1 and 2) December 6, 1983

The Appeal Board grants the applicant’s motion to terminate the
Board's jurisdiction over the singie remaining issue pending in this con-
struction permit proceeding, based upon the facility’s cancellation

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Parties to appeal board proceedings have an obligation to keep the
board informed of all significant developments that may bear on deci-
sions in the proceeding. Tennessee Valley Authority (Browns Ferry Nucle-
ar Plant, Units 1, 2 and 3). ALAB-677, 15 NRC 1387, 1388 (1982).

APPEARANCES

Herbert S. Sanger, Jr., Lewis E. Wallace, and James F. Burger,
Knoxville. Tennessee, for the applicant, Tennessee Valley
Authority.
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MEMORANDUM AND ORDER

. On the authority of our recent Cherokee decision,' we grant the
applicant’s November 30, 198 motion to terminate the appellate juris-
diction retained over this construction permit proceeding in ALAB-506.?
The situation here is identical in all material respects to that in
Cherokee. The retained jurisdiction was with regard to a single issue' the
environmental effects associated with the release of radioactive radon
gas (radon-222) to the atmosphere as a result of the mining and milling
of uranium for reactor fuel. Although the ultimate Commission determi-
nation on it has not as yet been reached,’ that generic issue has no fur-
ther importance insolar as the Phipps Bend facility is concerned. This is
because the applicant has cancclled the facility.

2. In granting the sought relief, we are constrained to record our con-
viction that the applicant was extremely tardy in bringing our attention
to the facility cancellation. Appended to its motion are two letters sent
by the applicant’s Nuclear Licensing Manager to the NRC Director of
Nuclear Reactor Regulation. The first letter, dated October 26, 1982 —
i.e., more than a year ago — referred to the fact that, as the NRR Direc-
tor was said to be already aware, “TVA has made a decision to cancel

{the] Phipps Bend Nuclear Plant.” The letter went on to explain that
its purpuse was 1o inform the Director that TVA was engaged in discus-
sions looking to the leasing of portions of the site to a steel company. In
the second letter, dated February 16, 1983, the official alluded to the
prior communication “regarding TVA's decision to cancel the Phipps
Bend Nuclear Plant” and requested the NRR Director to withdraw the
construction permits that had been previously issued for the facility. En-
closed with that letter were copies of a document entitled TVA Cancella-
tion of the Phipps Bend Nuclear Plant (February 1983). The first sentence
of the introduction to the document stated that the cancellation decision
had been made on August 25, 1982.

We were not furnished with copies of either of these letters. Nor were
we otherwise advised by the applicant (or fos that matter by the NRC
staff) of the facility cancellation. Two months ago, however, the cancel-
lation came to our attention through a different source. Accordingly, by
letter of October 19, the Secretary to this Board requested applicant’s
counsel to move promptly to terminate the appellate jurisdiction

e —

| Duke Power Co. (Cherokee Nuclear Station. Units |, 2 and 3. ALAB-745, 18 NRC 746 (198))
18 NRC 533, 550 (1978)
I See Cherokee. supra, |8 NRC at 147
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retained in ALAB-506. On November 22, nothing having been heard
from counsel in the meantime, the Secretary wrote to him again. Eight
days later, the motion was filed.

Just las' year, we had occasion to remind this applicant of its obligation
to keep us informed of “all significant developments that may bear on
decisions in pending proceedings.” Tennessee Valley Authority (Browns
Ferry Nuclear Plaw!, Units 1, 2 and 3), ALAB-677, 15 NRC 1387, 1388
(1982). True enough, the Browns Ferry proceeding was in active litiga-
tion when the significant development occurred. But while the fact that,
in contrast, the proceeding at bar has been dormant for some time might
explain the failure to have notified us immediately of the Phipps Bend
cancellation, it cannot justify a fifteen-month delay. Moreover, even
were it to be assumed that applicant’s counsel had forgotten entirely
about the retained appellate jurisdiction and thus had thought in August
1982 that the adjudicatory proceeding had aiready come to an end, the
question would remain why the Secretary’s October 19 letter to him did
not trigger the prompt action requested therein.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary (0 the
Appeal Board
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Cite as 18 NRC 1321 (1983) ALAB-753

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Christine N. Kohl, Chairman
Dr. W. Reed Jo*..son
Howard A, Wilber

in the Matter of Docket No. 50-382-0OL
LOUISIANA POWER & LIGHT

COMPANY
(Waterford Steam Electric Station,

Unit 3) December 9, 1983

The Appeal Board in this operating license proceeding denies as not
now presenting a significant safety concern a motion to reopen the
record on an issue relating to basemat cracks, denies a second motion to
reopen on the synergism issue because of a lack of jurisdiction, and, on
sua sponte review, affirms the Licensing Board's partial initial decision
on the adequacy of applicant’s emergency planning brochure.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

A motion to reopen must satisfy the following three-part test:

1) Is the motion timely? (2) Does it address significant safety (or envivonmental)
issues? (3) Might a different result have been reached had the newly proffered
material been considered initially?

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No.
1), ALAB-738, 18 NRC 177, 180 (1983), and cases cited.
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS

The proponent of a motion to reopen bears a heavy burden. Kansas
Gas and Electric Co. (Wolf Creek Generating Station, Unit No. 1),
ALAB-462, 7 NRC 320, 338 (1978).

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

A successful movant must provide with its motion to reoper more
than bare allegations or simple submission of new contentions. Pacific
Gas and Eleciric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2). CLI-81-5. 13 NRC 361, 363 (1981). Any supporting material should
be provided with the motion so that the test for reopening can be mean-
ingfully applied. i

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

A party that seeks 1o raise a new, previously uncontested issue
nrough a motion to reopen the record must satisfy both the reopening
criteria and the late contention criteria set forth in 10 C.F.R.
§ 2.714(a)(1). Pacific Gas ancd Electric Co. (Diablo Canyon Nuclear
Power Plant, Units | and 2), CLI-82-39, 16 NRC 1712, 1714-15 (1982).

RULES OF PRACTICE: SUMMARY DISPOSITION

A party seeking summary disposition nas the burden of proving the
absence of 2 material issue of genuine fact: an opposing party’s failure to
respond is thus not necessarily fatal.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS
(BOARD JURISDICTION)

Appeal boards are without jurisdiction o consider a party’s request to
reopen the record on an issue specifically addressed in an earlier decision
that has become administratively final. See Public Service Co. of Irdiana
(Marble Hill Nuclear Generating Station, Units | and 2), ALAB-530, 9
NRC 261. 262 (1979); Public Service Co. of New Hampshire (Seabrook
Station. Units | and 2), ALAB-513. 8 NRC 694, 695-96 (1978). See
generally Virginia Electric and Power Ce. (North Anna Nuclear Power
Station, Units | and 2), ALAB-351, 9 NRC 704 (1979).
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Undocumented newspaper articles on matters with no apparent con-
nection to the facility under consideration do not provide a legitimate
basi. on which to make an evidentiary finding or to reopen a record.

TECHNICAL ISSUES DISCUSSED

Cracking and moisture in concrete.

APPEARANCES

Carole H. Burstein, New Orleans, Louisiana, for Joint Intervenors Oys-
tershell Alliance and Save our Wetlands, Inc.

Bruce W. Churchill, Ernest L. Blake, Jr., and Delissa A. Ridgway,
Washington. D.C., for applicant Louisiana Power & Light
Company

Sherwin E. Turk for the Nuclear Regulatory Commission staff.

DECISION

In ALAB-732, 17 NRC 1076 1983), we affirmed the Licensing
Board’s November 1982 partial initial decision (LBP-82-100. 16 NRC
1550, as modified, LBP-82-112, 16 NRC 1901) concerning certain
emergency planning and synergism contentions in this operating license
proceeding. Three matters remain for our consideration: sua sponte
review of the Licensing Board's second partial initial decision
(LBP-83-27, 17 NRC 949 (1983)) on the issue of the adequacy of appli-
cant’s emergency planning brochure,' and twe motions to reopen the
record filed with us by Joint Intervenors subsequent to that decision.
For the reasons set forth below, we deny one motion to reopen, dismiss
the other for lack of jurisdiction, and affirm LBP-83-27.

! Joint Intervenors filed exceptions 10 LBP-83-27, but failed to brief them. Accordingly. in an unpub-
lished order entered August 17, 1983, we dismissed their appeal. As is our practice, however, we under-
uuheteonourownnmmuvcammonhnmwmmdnum.Snommhm
Systems (Manufacturing License for Floating Nuclear Power Plants), ALAB-689. 16 NRC 887, 890
(1982)
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We recently reiterated the three-part test that a motion to reopen
must satisfy:

“(1) Is the motion timeiy”? (2) Does it address significant safety (or environmental)
issues? (3) Might a d.fferent result have been reached had the newly proffered
material bezn consiGered nitially?”

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit No.
1). ALAB-738, 18 NRC 177, 180 (1983), and cases cited. The propo-
nent of such 2 motion thus has a “heavy burden.” Kansas Gas and Elec-
tric Co. (Wolf Creek Generating Station, Unit No. 1), ALAB-462, 7
NRC 320, 338 (1978). A successful movant must provide with its
motion more than “bare allegations or simple submission of new
contentions.” Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant. Units 1 and 2), CLI-81-5, 13 NRC 361, 363 (1981). It is
not enough merely to express a willingness to provide unspecified, addi-
tional information in support of the motion at some unknown date in
the future. Any supporting material should be provided with the motion
so that the test for reopening can be meaningfully applied.

A Joint Intervenors’ first motion to reopen concerns the May 1983
discovery of hairline cracks in the concrete foundation mat on which the
Waterford facility rests.’ Joint Intervenors claim that these cracks, and
the water found seeping through them, “raise fundamental questions
about the integrity of the plant’s design and the effect [they] will have
on future safe operation” of the facility. Memorandum in Support of
Motion to Reopen Contention (July 25, 1983) at 2. Joint Intervenors
assert that similar cracks were found in 1977 and that it raised this
matter as an issue through its original contention 22. According to
movants. the cracks and associated moisture are at odds with the theory
on which Waterford was designed — ie.. that the facility is to be
“watertight.” In their view, this has serious implications for the public
safety, raising. for example. the prospect of radioactive materiai leaking
down through the cracks and eventually contaminating sources of drink-
Ing water.

> This “basemat”™ is a rectangular siructure of steel-reinforced concrete 380 feet long, 267 feet wide,
and 12 feel thick The Reactor Building. Reactor Auxihary Building. Fuel Handling Buiiding, and
Component Cooling Water System Structure rest on this concrete “isiand ” Final Satety Analysis
Report (FSAR} § 31 4]
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The focus of our concern here is on the second reopening criterion:
whether Joint Intervenors’ motion addresses a significant safety issue.’
As noted, movants rely principally on a May 28, 1983, article in Gambit
magazine concerning newly discovered hairline cracks and moisture in
the foundation mat of the Waterford facility. The article also refers to
the discovery in 1977 of similar cracking and seepage, and to the suppos-
edly watertight design of the plant. See Applicant’s Answer (September
30, 1983), Attachment 7. The article alone does not provide a basis for
reopening the record. It reports certain facts — ie., the existence of hair-
line cracks in 1977 and 1983 — that are not really in dispute, but fails to
explain their significance vis-a-vis the safe operation of the plant.* The
Gambit report, however, does suggest a basis for further inquiry.

Several such inquiries have been undertaken. In a routine inspection
conducted in May 1983, NRC inspectors examined the foundation mat
and found a very small amount of seepage, but no visible cracks. The

3 Joint Intervenors base their July 25 motion principally on a May 28, (983 articie in Gamba magazine
that discussed the May || discovery of moisture and cracks in the Waterford foundation Although it
could reasonably be argued that Joint Intervenors should have filed thesr motion earhier. no party really
disputes that it is imely and (herefore satisfies the first of the three reopening criteria. To the extent
that Joim Imervenors may seek 1o reopen to litigate the 1977 discovery of cracks (1 the basemal,
however, then motion is grossly out of lime

In a relaied vein, applicant argues that, in addition 10 the three reopemng criteria. Jont Intervenors
musi satisfy the five critena enumerated in 10 CF R § 2 T140a) (1) governing the admissicn of late
contentions. See 10 CF R § 2.714(0) In applicant's view. Jont Intervenors are seeking 0 raise 4 new,
previously uncontested issue. Under Paci/k Gas and Elecerc Co. (Diabio Canyon Nuclear Power Plant,
Units | and 21, CLI-82-39, 16 NRC 1712, 1714-15 (1982). Joint Intervenors must therefore fulfill both
the reopening criteria and the late contention criteria. We agree with apphicant’'s statement of the
soverning precedent. but disagree that Joint [ntervenors are raising 4 wholly new and previously uncon-
lested issue in this proceeding. Their contention 22. as rephrased and acmuted by the Licensing Board
in an unpublished order dated September 12 1979, read:

“Applicant has failed 10 discover, acknowledge report or remedy defects in salety related con-

crete construction
LBP-81-48, 14 NRC 877, 580 (1981} Jownt Intervenors’ then-counsel apparently acknowiedged (hat the
contention lacked the basis and specificity required by our Rules of Practice. /d. #t §78-79 See 10
CFR 27140 The Licensing Board nonetheless admitted it. and, due 10 its very breadth, it encom-
passes the specific claims of defective concrete consiruction now before us. Those are the perunent con-
sideralions [of our present purposes - not the Licensing Board's Wkely error in admitting such a broad
contention in the first place

Nm.unnmmmm‘m“mnwmmu»
wum‘nmhmmmmmmmfquum. As the
L censing Board correctly ponted out. the party seeking summary judgment has the burden of proving
the absence of a matenal ssue of genuine fact: an opposing party's falure 1o respond s thus not
necessanly fatal mwmmomnttmmmnﬂum ~ 45 It was here.
See LBP-81.48 supra. 14 NRC a1 883

hmthmmlammmmummwmmmmm
broad. contention 22. accordingly, they are not required (o satisfy (he five factors set forth i WCFR
8 174 lnmum.mmmdtnmdhumnm“

(sew pp. 1325-28. infra) renders this matter academic

* Joint Intervenors' and Gambu's discussion of the cracks discovered in 1977 is somewhat misleading.
Yhyn-muhmwmmumnnur'mmm * loim
InterVenors’ Memorandum at 4. Applcant's Answer, Attachment 7 See 10 C F R § 50 550e) In fact,
after evaluating the cracks, apgiicant informed the NRC that this was nor 1 reportable significant defi-
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inspectors reached no conclusions on the safety implications of the
matter. /d.. Attachment 4 (Inspection Report No. 50-382/83-18 (June
30, 1983)) at 5-6. A special Inquiry Team established to investigate the
cracking and other matters ai Waterford issued a report on July 14,
1983. in which it recommended that applicant obtain “an independent
engineering evaluation of the common basemat cracking and seepage
matters.” See Board Notification 83-133 (September 15, 1983), Enclo-
sure (“Inquiry Team Report™) at 12. Whether in response o this
report, the Gambir article, Joint Intervenors’ motion, or some other
impetus, applicant requested Harstead Engineering Associates, Inc., 0
perform such a study.

Applicant has submitted the Harsiead Report as an attachment to its
reply to Joint Intervenors’ motion. First, the report addresses the cracks
themselves. All are so small that they can be characierized only as
“hairline.” and the existence of many can be inferred solely from the
presence of moisture. Harsiead Report (September 19, 1983) at 10, 26
The repoti points out that such cracking is expected in reinforced con-
crete structures and is generally caused by tensile forces, drying
shrinkage, thermal gradients, and settiement. Id. at 24° According to
the report, the cracks “[dol not give any evidence at all of any structural
distress.” and “are of littie concern with respect to the structural adequa-
¢y of the mat.” /d at 24, 25°*

The Harstead Report also analyzes the moisture associated with the
hairline cracking. It finds a minimal amount of moisture (probably
ground water) and no evidence of seepage from standing or draining
water. /d. at 10, 25 Further, the waste management sysiem i adequate
10 eliminate the possibility of any ground water accumulation. Id a
11-12. The report also determines that there are not enough chemical
agents in the moisture present in the cracks o have any corrosive
effects. Id. at 32. More important, the authors of the report find no evi-
dence of any corrosion of the steel reinforcing bars (rebars). /d at 34°
Any evidence of iron or rust is thought 1o originaie from pipe threading
or sweepings on the surface of the concrete. /d at 39-40. The report
therefore concludes: “there is no evidence of any process which has
been or could be detrimental 1o the structural integrity of the foundation
mat.” /d a1 40.

‘Tnmmtwﬂwmmdlhmmmmmmlmnm.
it has remained constant snce 1979 Harstead Report a1 8. 23

5 A second report reaches the same conclusion See Harsiead Report (October 12, 1983) a1 20-23
'ruwommun-mmmmmmmmmmmm
Tmﬁhmnnmhmmmmmﬂmmmﬁmm
factors present The levels of such agents ai Waterford are weli below that threshold Harstead Report at
29.34. Appendix M
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Applicant has also submitted the affidavits of two engineers from
Ebasco Services Incorporated, the architect-engineer of Waterford 3.
Both are consistent with the Harstead Report. One elaborates on why
controlled cracking, such as that discovered in 1977 and 1983, is expect-
ed and necessary for the transfer of tensile loads from the concrete to
the embedded rebars. Affidavit of Joseph L. Ehasz (September 27,
1983) at 2, 6-7. See also American Concrete Institute Standard Building
Code Requirements for Reinforced Concrete, ACI 318-63, § 1508(b)
and commentary for § 1508. The other affidavit addresses the negligible
amounts of corrosion-inducing agents in the moisture associated with
the cracking and concludes that there is no basis for expecting any sig-
nificant corrosion. Affidavit of William F. Gundaker (September 27,
1983).

The NRC staff's position is generally in accord with that of applicant
and the Harstead Report.* The staff performed an audit of applicant’s
analysis and design of the foundation mat, reviewing both the original
Ebasco analysis and the recent Harstead Reports. Affidavit of John S.
Ma (November 28, 1983) at 1-2, 3-7.° Based on this review and visual
examination by NRC personnel, the staff concludes that “the cracks and
water seepage do not represent a challenge to the structural integrity of
the foundation basemat.™ /d. at 3. The staff considers the methodology
of applicant’s structural design and analysis to be “sufficiently conserva-
tive and .. acceptable,” even taking account of the discovered
cracking. /d. at 6. More important, the strength of the basemat itself,
as well as that of the underlying foundation soils, is considered adequate
to support the structures above. /d. at 9; Affidavit of Raman Pichumani
(November 28, 1983) at 3-7.

The staff also concludes that the water associated with the cracking
does not threzten the stability and integrity of the basemat. Affidavit of
John S. Ma at 7. It agrees with the Harstead Report that this moisture is
probably ground water that has seeped through joints and cracks. /d. at
9. See pp. 1328-29 and note 12, infra. It also agrees that the chemical
compesition of the seepage is not likely o cause corrosion of the steel

¥ This position is reflected in several affidavits attached 10 the NRC Stafl's Answer to Joint Intervenors’
Motions 1o Reopen Contentions 8/9 and 22 (November 28, 1983)

% 1n addition, the staff solicited and received more detailed information from applicant on a number of
areas. Affidavit of John § Ma at 2, Attachments | and 2

'0The September 19 Harstead Report (at 24-25) did not identify & particular source of the cracking. The
staff. however. believes the cracking discovered in 1983 is the result of “tensile stresses generated by
flexure, torsion, and punching-induced shear stress, as a resuli of the weight of the structures (the dead
wmtwmnmd:nm." Affidavit of John S. Ma at 7 On the other hand, the 1977
cracks apparently were caused by soil settiement. /d at 79 The stafl agrees with applicant (see note S,
supra) that there has been no significant settiement since 1979 /d at 9, Affidavit of Raman Pichumani
(November 28, 1983) at 5, 7
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rebars. Affidavit of John S. Ma at 10. But despite its overall favorable
evaluation of the strength and adequacy of the foundation mat, the staff
points out that “significant changes in loads or environmental conditions
over the course of time” could affect its current conclusions. /d. at 3.
The staff will thus require applicant to establish a surveillance program
to assure the continuing integrity of the foundation mat. /d. at 3, 10-11;
Affidavit of Raman Pichumani at 7-8.

The Harstead Reports and the affidavits submitted by both the staff
and applicant convince us that the cracking and related moisture do not
now present a significant safety concern respecting the integrity of the
foundation mat at Waterford 3.'' We agree with the staff, however, as (o
the desirability of a surveillance program to assure the continued validity
of this conclusion. We also believe that the continued integrity of the
foundation mat is so important to sufety that we urge the staff to require
the formal incorporation of a surveillance program into applicant’s
technical specifications. See Portiand General Elecric Co. (Trojan Nuclear
Plant), ALAB-531. 9 NRC 263, 273 (1979).

Because of our conclusion of no present safety significance of the
cracks and moisture in the basemat, it follows that a different ultimate
result could not have been reached by the Licensing Board had Joint In-
tervenors’ claims been presented to it during the hearing. Reopening of
the record for further consideration of this matter thus is not warranted,
ard the motion 1s denied.

Notwithstanding our unequivocal conclusion, on the basis of the infor-
mation submitted to us, that the cracking and imoisture in the Waterford
basemat have no safety significance, we have one further observation.
Both the stafl"s Safety Evaluation Report (SER) and applicant’s Final
Safety Analysis Report (FSAR) use the term “watertight™ when refer-
ring to the foundztion mat and the structures resting on it. See SER,
NUREG-0787 (July 1981), § 3.4.1. FSAR, § 3.4.1. It is not clear,
however. whether it 1s the basemat and specified structures that are to
be watertight or just the passageways intu and out of these structures.
Nor is it apparent what is meant by watertight — a perfect barrier against
water intrusion of all soris. or something less. See, e.g.. Affidavit of
Joseph L. Ehasz at 4.7 A further inconsistency arises from the fact that

i1 As for Joint Intervenors’ concern about possible contamination of drinking water, this does not
appear possible at Waterford 3. The common foundation mat is below the natural water table Thus,
ground water exerts hydrostatic pressure upward, under the foundation mat, precluding the downward
filtering « © contaminated water through the mai. See FSAR. 3¢ 24 133, 254,11, Harstead Report at
25, Affidavit of Reymond O Gonzales (November 28 1983) at 2-3

12 A related question arises from Dr Ma's affidavit He siates that “[t]he water seepage . . appears to
be due 10 the absence of waterproofing membranes under and around the mat "~ Affidavi of John § Ma
al 9 See alse id.. Attachment 2, Attachment at 6 The siafl fails 1o explain, however, whether such
waterproofing 1s or should be required in the plant design
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the faciiity is designed to an ACI standard that assumes a certain
amount of cracking. See SER, § 3.8.5; ACI 318-63, § 1508(b). Where
there is cracking, it is reasonable to infer the presence of moisture, par-
ticularly in an environment like that in which Waterford is situated.
And, as we have seen, moisture is in fact present in the Waterforu base-
mt cracks. We thus assume that the inconsistencies arising from the
various references to the foundation mat as watertight are only semantic
or inadvertent,”’ and that it is only the passageways to and from certain
structures housing safety-related equipment -~ not the foundation mat
itself — that are intended to be truly watertight, as that term is ordinarily
understood. If our assumptions are correct, applicant should amend its
FSAR accordingly. See generally 10 C.F.R. §§ 50.34(b), 50.59. If our as-
sumptions are not correct, however, we expect applicant and the staff to
advise us of that fact promptly.

B. Joint Intervenors’ second motion seeks “to reopen Contention
8/9 with respect to Synergism.” That contention alleged:

Applicant failed to properly evaluate the cumulative and/ur synergistic effects of low
leve! radistion with environmental pollutants, known or suspected to be
carcinogens.

In ALAB-732, supra, we 'oncluded that the great weight of fiie evidence
refuted Joint Intervenors’ claim that radioactive releases from Waterford
J would react synergistically with the chemical pellutants of the lower
Mississippi River area, causing higher levels of cancer than would be ex-
pected ordinarily. Specifically, we found that (1) the radiation dose esti-
mates projected for Waterford were properly derived and are
conservative; (2) a synergistic =ffect between these low radiation doses
and chemical agents has not been scientifically demenstrated and is con-
sidered very unlikely; and (3) even if synergism were to occur at this
level, the additional dose from Waterford is so low (especially compared
to natural background radiation) that it is exceedingly unlikely to cause
any measurable enhancement in preexisting effects. 17 NRC at 1083-90.
By letter dated September 14, 1983, the Secretary of the Commission
informed the parties that the Commission had declined to review
ALAB-732 and that our decision had become final agency action on
September 7. Accordingly, we agree with the staff and applicant that this
Appeal Board is without jurisdiction to consider Joint Intervenors’ re-
quest to reopen contention 8/9 — a matter specifically addressed in an

'3 We reiterate that the cracking and moisture in the foundation mat have been shown to be without
safety significance.




earlier decision that is now administratively final. See Public Service Co.
of Indiana (Marble Hill Nuclear Generating Station, Units | and 2),
ALAB-530, 9 NRC 261, 262 (1979); Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), ALAB-513, 8 NRC 694, 695-96
(1978) .

Even if we still did have jurisdiction over this matter, we would
nevertheless be compelled to deny the motion as totally unsub-
stantiated.'* In support of their motion to reopen the record on
synergism, Joint Intervenors supply only an article from the October 31,
1983, edition of The Times Picayune/The Siates-ltem. The article reports
on an English television documentary about “[(a)larming levels of leuke-
mia and cancer ... found in children who live near a nuclear power
plant [Windscale] in northwestern England.” It contains not a single
reference to a synergistic relationship between low levels of radiation
and chemical pollutants and a possible link to the reportedly higher
cancer levels. Moreover, Joint Intervenors themselves offer no such
hypothesis.'®

We also note in passing that it is extremely unlikely that there could
be any plausible connection between Windscale and Waterford because
of the numerous major design differences in the two facilities. First,
Windscale (which is no longer in operation) was a plutonium-production
reactor,!” Waterford is a power reactor. Second, Windscale was air-
cooled/graphite-moderated; Waterford is water-cooled/water-moderated.
Third, and perhaps most significant, Windscale had an “open cycle”
reactor cooling system — ie., primary covlant air entered the reactor,

14 Neither applicant nor the siafl addressed whether we have junisdiction 1o rule on joint Intervenors’
motion (o reopen contention 12 Nenetheless, we conclude that we do Al the ume that molion was
filed. we had not yet wholly terminated cur review of that part of the proceeding no! specifically addressed
in ALAB-732. In other words, had we aiready completed our review of the Licensing Board's second
partial ‘mitial decision at the ume Jont Intervenors filed their mouon o reopen on the cracked slab
1ssue, we would have lacked junsdiction and would have been obliged to refer the motion o the
Commission. See generalty Virgma Eleciric and Power Co. (Norih Anna Nuclear Power Station, Units |
and 2). ALAB-551, 9 NRC 704 (1979)

1S Thus, because of the complete lack of basis for the mouion (as discussed below), we decline 10 refer il
o the Direcior of NRR = the course we took in Marbie Hill. supra. 9 NRC a1 262

16 |n ALAB-732, we criticize. Joint Intervenors’ similar reliance on urdocumented newspaper articles
on subjects with no ostensible connection to the Waterford facility. See 17 NRC at 1089 Such material
simply does not provide & legilimale basis on which we can make an evidentary finding or reopen a
record.

17 We assume that this is the Windscale reactor 10 which the newspaper articie refers. There was,
however. another unit also referred .o as Windscale, a small carbon cioxide-cooled/graphiie-moderaied
commercial power reactor that operaied from 1963 1o 1981 See IV Jnternational Atomu Energy Agency
Directory of Nuciear Reactors 227-32 (1962), 28 Nuclear Engineering International No. 348 a1 13
(November 1983) Our belief of an unlikely connection between Windscale and Waterford is unaffecied
by whichever reactor the newspaper article inicnded
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coolea the core and moderator, and was discharged directly to the atmos-
phere through a 400-foot stack;'* Waterford has a closed-loop cooling
system with many barriers (including a containment) between the core
and the outside environment. Fourth, Windscale was based on the state-
of-the-art design o1 the 1950s, Waterford's design and more sophisticat-
ed instrumentation reflect the expenence and technological advances of
the past 30 years. See 26 Nuclear News No. 4 at 116-17 (November
1983); 15 Nucleonics No. 11 at 130, 204-05 (November 1957). FSAR
§ 1.0, 1.2, 5.1, Final Environmental Statement (FES), NUREG-0779
(September 1981),§ 59.2.4.

In LBP-83-27, supra, 17 NRC 949, the Licensing Board completed its
consideration of this proceeding and authorized the Director of Nuclear
Reactor Regulation 1o issue an operating license to applicant for Water-
ford 3. In so doing, the Board concluded that applicant’s eriergency plan-
ning brochure is adequate to provide necessary information to the publi
concerning possible actions in the event of aa emergency at Waterford
3. The brochure underwent substantial revisions from its original
conception, due largely to the constructive criticism of Joint
Intervenors. The Board below thoroughly reviewed the brochure itself
and the large record developed on it. Although we may not fully agree
with each and every discrete finding of the Board, we find its decision to
be well icasoned and supported by the evidence. See note |, supra. The
entire issue of emergency planning for Waterford has now been exhaus-
tively addressed (see LBP-82-100, supra, 16 NRC at 1560-68, 1574-89,
as modified, 16 NRC 1901 (1982), a/f'd. ALAB-732, supra, 17 NRC at
1093-1110), and we see no error warranting corrective action. We there-
fore affirm LBP-83-27.

Joint Intervenors’' motion to reopen contention 22 is denied. Joint In-
tervenors’ motion to reopen contention 8/9 is dismissed for lack of

¥ We note that in October 1957 3 major fire occurred in the Windscale reactor core itself As & result. &
sihificant amount of radioactive fission products (mostly odine) was released directly into the
countryside. See Atomic Energy Office, “Accident ai Windscale No. | Pile on 10th Ociober, 1937, pre-
sented 0 Pariament by the Prime Minister by Command of Her Majesty ( November 19571, Final Envi
ronmental S.atement (FES!, NUREG 0779 (Seprember 1981) 4 292
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Jurisdiction. The Licensing Board's second partial initial decision
(LBP-83-27) is affirmed.
Itis so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shcemaker
Secretary to the
Appeal Board
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Cite as 18 NRC 1333 (1983) ALAB.75#

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles
Dr. Reginald L. Gotchy

In the Matter of Docket No. STN 50-483-0OL
UNION ELECTRIC COMPANY
(Callaway Plant, Unit 1) December 9, 1983

The Appeal Board affirms on sua sponte review the Licensing Board's
second partial intial decision in this operating license proceeding which
accepted the State of Missourt's determination that the distribution of
potassium 1odide and instructions for its use is not necessary for ade-
quate emergency planning

EMERGENCY PLANNING: GENERAL REQUIREMENTS

The NRC's emergency planning regulations require that a range of
protective actions be developed for the public in the area surrounding a
nuclear power plant. See 10 C.FR.§ 5047(b)(10).

EMERGENCY PLANS: CONTENT (USE OF
RADIOPROTECTIVE DRUGS)

There 1s no express mandate under emergency planning regulations
that protective action include the use of radioprotective drugs. /d. and
NUREG-0654, FEMA-REP-1, Rev. 1.
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EMERGENCY PLANS: FEMA VIEWS

Generally, the Commission bases its decision regarding the adequacy
of emergency plans on a review of the findings and determinations made
by the Federal Emergency Management Agency (FEMA) 10 CFR.
§ 5047 (2).

DECISION

On October 31, 1983, the Licersing Board issued its second — and
final — partial initial decision in this operating license proceeding.
LBP-83-71, 18 NRC 1105 ' No exceptions to that decision were filed.
Accordingly, as is customary in such circumstances, we have reviewed it
on our own initiative. That review has disclosed no error necessitating
corrective action.

At issue in this phase of the case were two related contentions of inter-
venor John Reed First, according to Mr. Reed, the radioproiective drug
potassium iodide (K1) should be issued to members of the general
public living near the Callaway plant as part of the local emergency re-
sponse plan. Second, emergency information provided by state or local
governments to the general public should include instructions regarding
the use of KI for thyroid protection if prolonged sheltering becomes
necessary in the event of an accident.

The NRC's emergency planming regulations require that a range of
protective actions be developed for the public in the area surrounding a
nuclear power plant.” Neither those regulations nor NUREG-0654
(which is a document designed to provide guidance and criteria for the
development of radiological emergency plans) expressly mandates that
such protective actions include the use of radioprotective drugs.’ Gener-
ally speaking, the Commission bases 1ts decision regarding the adequacy

—

' The Licensing Bourd had sarhier issued o partia! il decimon resols g, in favor of the applicant, &
AUMBRET Of ssues Telaling 10 Guality assurance which had been hugated by the Joint Intervenors, Coalis
ton for the Enviconment. St Lows Region. Missouriens for Safe Energy. and the Crawdad Alhance
LBP S 10% 16 NRC 1826 (195)) We offirmed the Board's decision in ALAB-T40. 1§ NRC M)
CLORY) . permion fiw reconsideranion demed. ALABTSO, 18 NRC 1208 (1983, as modified ALAB-TS0A,
I8 NRC 1220 (1980

IS¢ WOCFR § 0870000100

INUREGAO6SE FEMAREP. | Rev | i the current version of ¢ document entitied "Criteria for
Preparstion and Evaluation of Radwiogicsl Emergency Response Plans and Preparedness in Support of
Nuwieat Power Plants.” prepared jointly n 1980 by the NRC staff and the Federal Emergency Manage-
ment Agency It i incorporated by reference into Regulatory Gusde | 101, “Emergency Planning and
Preparedness for Nuclear Power Reactors.” Rev No I (Ogt 1981
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of emergency plans on a review of findings and determinations made by
the Federal Emergency Management Agency (FEMA), which is re-
sponsible for reviewing offsite emergency plans.* In turn, FEMA leaves
10 state governments the decision regarding the distribution of KI. A
FEMA interim policy guidance statement on the use of potassium
iodide, dated December |, 1982, indicates:

Each state has a responsibility for formulating guidance to define if and when potas-
sium odide 1s used as a thyrowd blocking agent for emergency workers, insiitutional
ized persons, and the general public. Where States clect not to include Ki in their
preparedness posture eiher for emergency workers or institutionalized persons, the
plans should state under whose authority the decision was made and the raticnale
for the decision '

Similarly, the Federal Radiological Preparedness Coordinating
Committee. which is co.nprised of representatives of numerous Federal
agencies, including FEMA, the NRC, and the Environmental Protection
Agency, states:

1t 1s recognized that the decision 10 use Kl for thyrow biocking to protect the health
and safety resides with the State and local health authorities Therefore, with the ex.
ception of the NRC licensee s personnel located on-site during the accident, the de-
casion for use of KI during an actual emergency by all other individuals for whom
the use of KiI s recommended are the responsibility of those authoriies In
addition, because the factors bearing on the desirability of stockpiling and distribul-
ing KI for thyrowdal blocking of the general population within the Emergency Plan-
mng Zone for the Plume Exposure Pathway depend heavily on local conditions. this
matter s a decimion for State and local authorities o make *

The Callaway facility is located in Missouri. That State will make Kl
available to emergency workers and persons for whom evacuation would
not be feasible, but it has decided not to distribute it to the general
public. Based on its review of the evidentiary record and existing Com-
mission policy and precedent, the Licensing Board concluded that that
decision should be accepted. In this connection, the Board noted that
the issue of KI distribution has been litigated in several other licensing
proceedings and that “state policies against . . . distribution [to the
general public) have not been found contrary to requirements for provid-
ing adequate protective measures for emergency planning purposes.’’

CWOFR 0T

' See of Mariee Carroll, Community Planner, Hazards Branch. Natural and
m Divison, FEMA -Region VI, fol. Tr 2066, i 2.

TLBPALT1 suprw 18 NRC at 1108



The Board also found that, as called for in the Missouri response plans,
instructions to the public on in-house sheltering are adequate despite
the lack of information on KI1.*

We see no reason to disturb the Board's determinations. Accordingly,
LBP-83-71 is affirmed.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the -
Appeal Board

Fid st 1112 1000
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Cite as 18 NRC 1337 (1983) ALAB.755

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
Dr. W. Reed Johnson
Howard A. Wilber

In the Matter of Docket No. 50-537.CP

UNITED STATES DEPARTMENT
OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY
(Clinch River Breeder Heactor
Plant) December 15, 1983

Aflter the disconunuance of funding for this f.cility by Congress, the
Appeal Board in this construction permit procveding, upon metion of
the intervenors, terminates as moot all appella’ : sroceedings and vacates
the Licensing Board partial initial decision paving the way for issuance
of a limited work authorization (LWA). Revocation of the LWA is left
to the Licensing Board to determine what conditions. if any, are needed
to ameliorate the environm: nal impacts of site preparation activities.

CONSTRUCTION PERMIT PROCEEDINGS  TERMINATION

Appear boards traditionally terminate their proceedings on the ground
of mootness and vacale the decisions under review when a project is
cancelled. Bosion Edisun Co. (Pilgrim Nuclear Power St.uon, Unit 25
ALAB-656, 14 NRC 965 (1981), Rochester Ga: and Eiccirie Corp.
(Sterling Power Project, Nuclear Unit No. 1), ALAB-590, |1 NRC #67
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(1980). C/. Puget Souna Power and Light Co. (Skagit Nuclear Power
Project. Units | and 2), CL1-80-34, 12 NRC 407 (1980).

ORDER

We have efore us an appeal by the Natural Resources Defense Coun-
cil and the Sierra Club (Intervenors) from the Licensing Board’s Febru-
ary 28, 1983, partial initial decision paving the way for issuance of a
limited work authorization (LWA) for the Clinch River Breeder Reactor
Plant.' Briefs have been filed and oral argumen: was held on September
28, 1983 .

On November 23, 1983, the Intervenors filed . motion to terminate
the appellate oroceedings. vacate the partial imi .l decision, and author-
ize revocation «f the limired work authorization They observe that Con-
gress has deciined to «ppeopriate additonal funds for Clinch River so
that the project k. beeu effectively terminated. They contend that all
appellate ;. cceedings are therefore moot. Neither the applicants nor the
NRC staff objects 1o the grant of the Intervenors’ motion to terminate
the proceedings and v.owie the ingial decision i he apphcants, however,
believe that, in view o the ~RK Director’ authority under the Com-
mission's regulations, “there i simply o ».ed for the Appeal Board 10
authorize the Director 1o revoke the LWA ™ On the other hand, the
NRC staifl argues thal, in order (o ensure A propriate site redress, any
directive 10 revoke the sutstanding L ¥ .\ should be 1ssued by the
Licensing Brard as part of its aismises) ui he construction permit
application,

We grant the moton insofar as it requests irmination of appeliate
procecdings and vacation of the Licensing Board's partial initial
deenion. We traditionally terminate appellaic proceedings on the

CSee 1BPALE 1T NRC 158

Vi ALAB-T21. 17 NRC 439 (19810 we denied & reques: for & stay of the Lwenwing Board s decimon
The Commission made the Licensing Board s decimon immediaiely « 26 € In an unpublished order of
May 519 and the Office of Nuciesr Reactor Reguiation wsued the (WA on May 19, 198) As e
prasige! matier, mosi of (he s (TEDATRIION activities suthoriz 4 by the LWA have already been
comp tied under an exempr.on granied by (he Commisnon in Augusi 1982 See CLI-BZ-2) o NRC
417 The exempnion was Mhnﬁmwmihtmw»‘umwnwm
mmanded NADC « NEC 695 F 24 623 (DC Cwr 192 Siie preparation activities wen! (orward,
mw.mmnw“wmmtw’uamm The Commission
'umr“ med (he grant of the ErEMPlion i an opinion issued on tanuary 6, 1983 See CLIB31 17
NRC |

) Applicants’ Kesponse 16 M. ron of Iniervenors lo Terminate i Appeal Proceedings. Vacate Parual
wm.amm«mdwwu-amvm‘mx. 198 )
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grounds of n:ootness when a proiect is cancelled. Boston Edison Co.
(Pilgrim Nucilear Power Station, Unit 2), ALAB-656, 14 NRC 965
(1981): Rochester Gas and Electric Corp. (Sterling Power Project, Nuclear
Unit No. 1), ALAB-396, 11 NRC 867 (1980). Cf. Puget Sound Power
and Light Co. (Skagit Nuclear Power Project, Units | and 2). CLI1-80-34,
12 NRC 407 (1980). Termination of appellate proceedings for mootness
is accompanied by vacation of the decision under review. Sterling, supra.
In light of the termination of the Clinch River project, grant of the Inter-
venors' request to terminate the appellate proceeding and vacate the ini-
tial decision is warranted.

We agree with the staff, however, that the issue of revocation of the
LWA s better left 10 the Licersing Board, which still retains jurisdiction
over the application for a construction permit. We anticipate that the
Board will determine if any conditions to ameliorate the environmental
impacts of the site preparation activities are needed.*

LBP-83-8, 17 NRC 158 (1983). is vacated on the ground of
mootness; appellate proceedings are rerminated. In all other respects, the
Intervenors’ motion is denied.

It is so ORDERED.

FOR THE APPEAL BOARD
C. Jean Shoemaker

Secretary to the
Appeal Board

4 Sge zenerally Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 2 and 3), ALAB-622, 12
NRC 667 (1980) and ALAB-652 |4 NRC 627 (1981) We have ordered the revocation of
authorizawons where unlike the instant case, the Lm-nlwdmbmmwtmmm

portion of the proceeding. See. ¢ 2., Long /sland Lighting Co. (Jamesport Muclear Power Station, Units |
and 2). ALAB-628, 13 NRC 24, 25 (1981); Steriing, supra. !
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Cite as 18 NRC 1340 (1983) ALAB-756

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck *
Dr. W. Reed Johnson

In the Matter of Docket Nos. 50-275-0OL
50-323-0L
PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) December 19, 1983

The Appeal Board sets out the reasons for its earlier order denying the
motions of the intervenors and the Governor of California to reopen the
record on the issue of construction quality assurance in this operating
license proceeding.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Proponents of a motion to reopen the record in a licensing proceeding
carry a heavy u...en. Kansas Gas and Electric Co. (Wolf Creek Generat-
ing Station, Unit No. 1), ALAB-462,7 NRC 320, 338 (1978).

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

A motion to reopen the record in an operating license proceeding, to
succeed. must be timely presented, addressed 10 a significant safety or
environmental issue and must establish that a different result would
have been reached initially had the material submitted in support of the
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motion been considered. Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523 (1973);
Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2),
ALAB-291, 2 NRC 404, 409 (1975); Northern Indiana Public Service Co.
(Bailly Generating Station, Nuclear-1), ALAB-227, 8 AEC 416, 418
(1974). See also Pacific Gas and Electric Co. (Diablo Canyon Nuclear
Power Plant, Units 1 and 2), ALAB-598, 11 NRC 876, 879 (1980).

OPERATING LICENSE: HEALTH AND SAFETY STANDARD

Perfection in plant construction and the facility construction quality
assurance program is not a precondition for a license under either the
Atomic Energy Act or the Commission's regulations. What is required
instead is reasonable assurance that the plant, as buiit, is able to and will
be operated without endangering the public health and safety. 42 US.C.
2133(d), 2232(a); 10 C.F.R. 50.57(a)(3)(i): Power Reactor Development
Co. v. International Union, 367 U.S. 396, 407 (1961): Maine Yankee
Atomic Power Co. (Maine Yankee Atomic Power Station). ALAB-161. 6
AEC 1003, 1004 (1973), aff'd sub nom. Citizens Jor Safe Power v. NRC,
524 F.2d 1291 (D.C. Cir. 1975).

RULES OF PRACTICL: REOPENING OF PROCEEDINGS

To determine what constitutes a “significant safety issue” for reopen-
ing motions predicated on alleged deficiencies in an applicant’s construc-
tion quality assurance program, the new evidence must establish either
that uncorrected construction errors endanger safe plant operation, or
that there has been a breakdown of the quality assurance program suffi-
cient to raise legitimate doubt as to the plant’s capability of being operat-
ed safely. See Union Electric Co. (Callaway Plant, Unit 1), ALAB-740,
18 NRC 343, 346 (1983)

APPEARANCES
Joel R. Reynolds, John R. Phillips and Eric Havian, Los Angeles,
California, and David S. Fleischaker, Oklahoma City,
Oklahoma, for the San Luis Obispo Mothers for Peace, er al.,

joint intervenors.

John K. Van DeKamp, Attorney General of the State of California,
Andrea Sheridan Ordin, Michael J. Strumwasser, Susan L.
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Durbin and Peter H. Kaufman, Los Angeles, California, for
George Deukmejian, Governor of the State of California.

Robert Ohlbach, Philip A. Crane, Jr., and Richard E. Locke, San
Francisco. California, and Arthur C. Gehr and Bruce Norton,
Phoenix. Arizona, for Pacific Gas and Electric Company,
applicant.

Lawrence J. Chandler and Henry J. McGurren, for the Nuclear
Regulatory Commission staff.

MEMORANDUM AND ORDER .

We are faced with the question whether the record in this operating
license proceeding should be reopened to consider new evidence on the
alleged inadequacy of the construction quality assurance program utilized
by the Pacific Gas and Electric Company in the construction of the
Diablo Canyon facility. In our unpublished orde: of October 24, 1983
we answered that question in the negative. The reasons for our decision
are detailed below.

Citing the discovery of significant new evidence of deficiencies in the
Diablo Canyon construction quality assurance program, (he joint interve-
nors moved on May 10, 1983 to reopen the record in this proceeding.'
Shortly thereafter, on May 18. 1983, the Governor of the State of Cali-
fornia filed a similar motion to reopen the record. These motions fol-
lowed in the wake of earlier ones by the joint intervenors and the Gover-
nor to reopen the record on all aspects of quality assurance (ie., design
and construction) for the Diablo Canyon plant. Aithough the applicant
and the NRC staff initially opposed the prior motions in their entirety,

! The joint iniervenors’ mouon also seeks vacation of the Licensing Board's summary findings on the
adeguacy of the Diablo Canyon construction quality assurance program contained in the Board's July
17, 1981 partiai imtial decision authorizing fuel loading and low power testing. and revocation of the low
power license issued pursuant 1o that authorization. See LBP-81-21, 14 NRC 107 (1981) In ALAB-728,
17 NRC 777 (1983)  we 2ffirmed the authorization for fue! loading and low power lesting That decision
also contains & recitation of the recent history of this proceeding. Because the joint intervenors supple-
mental requests necessarily are dependent on the ouicome of the reopening question, they also are

demed
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they subsequently conceded that the motions met the adjudicatory stand-
ards for reopening the record on the design phase of the quality assur-
ance program. We agreed and ordered the proceeding reopened on the
issue of design quality assurance but declined to rule at that time on the
construction quality assurance issue because of the procedural posture
of the case.’

Following the filing of the new motions concerning the latter issue,
the applicant and staff continued vigorously to oppose any reopening of
the record on the issue of construction quality assurance. They both
filed extensive responses to the May 1983 motions, accompanied by
numerous affidavits and other supporting documents, setting forth the
reasons and the factual bases for their opposition. By our leave.’ both
the joint intervenors and the Governor filed replies to those responses.

Owing to the voluminous filings and the number of unanswered ques-
tions we had concerning the exact nature and significance of the new
evidence, we set the motions for hearing so that these questions could
be more fully explored.* Further, because of the importance of quality
assurance in the Commission's scheme for regulating the construction
of nuclear power plants’ and our desire to be as informed as possible on
the factual claims of the parties, we allowed movants to supplement
their previous filings with any new evidence not already submitted.®
Commencing on July 19, 1983, a four-day hearing on the motions was
held near the plant’s site at San Luis Obispo, Caiifornia, where the par-
ties were afforded an opportunity to cross-examine each other’s affiants.

The joint intervenors and the Governor advance a number of a:gu-
ments in support of their motions to reopen. In general, they follow four
lines: (1) errors in the applicant’s design quality assurance program
suggest the existence of errors in the construction quality assurance
program; (2) newly found deficiencies in the construction quality assur-
ance programs of several of the applicant’s contractors indicate that fur-
ther quality assurance program errors, as well as construction errors,
exist; (3) the applicant’s alleged lack of commitment to implement the
Commussion’s quality assurance regulations confirms the existence of
flaws in the applicant’s construction quality assurance program; and (4)
the extensive nature and rapid pace of recent modification work follow-

? See Memorandum and Order of April 21, 1983 (unpublished)

¥ See Oroer of June 7. 1983 (unpublished). Under 10 C.F R. 1730(c), a moving party has no right to
reply 10 a response 10 a motion.

4 Seg Order of June 28, 1983 (unpublished)

SSee. e.g.. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-124, 6 AEC 358, 361-62 (1973)

5 See Order of June 28. 1983, supra.




ing the discovery of design errors at the plant suggest the need to moni-
tor the present construction quality assurance program. We consider
these arguments below.

1

The proponents of a motion to reopen the record in a licensing pro-
ceeding carry “a heavy burden.” Kansas Gas and Electric Co. (Wolf
Creek Generating Station, Unit No. 1), ALAB-462, 7 NRC 320, 338
(1978). To prevail,

{tlhe motion must be both timely presented and addressed 1o a significant safety or
environmental issue. Vermon: Yankee Nuclear Power Corp. (Vermont Yankee Nucle-
ar Power Station). ALAB-138. 6 AEC 520, 523 (1973); ... Georgia Power Co.
(Alvin W. Vogtie Nuclear Plant, Units | and 2), ALAB-291, 2 NRC 404, 409
(1975). Beyond that. it must be established that “a different result would have been
reached initially had [the material submitied in support of the motion) been
considered.” Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear-1), ALAB-227. 8 AEC 416, 418 (1974).

Id. See also Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant. Units | and 2), ALAB-598, 11 NRC 876, 879 (1980). All parties
agrze that this tripartite test controls our decision.

Although the timeliness of the May 1983 motions is not in dispute,
the applicant contests the assertions of the joint intervenors and the
Governor that the new evidence establishes a significant safety issue
and. that had the evidence previously been known, a different result
would have been reached. For its part, the staff rests its opposition on
the “significant safety issue’ criterion. We turn, therefore, to the
second prong of the Wolf Creek standard. Becausc we conclude that the
new evidence presented by the joint intervenors and ‘he Governor lacks
the requisite safety significance on the issue of construction quality
assurance, we reach no other gquestion.

To determine what constitutes a “significant safety issue™ for motions
predicated on alieged deficiencies in the applicant’s construction quality
assurance program, we need to bear in mind the enormous size and com-
plexity of this nuclear power plart. The Diablo Canyon facility has been
under construction since 1968 and has entailed costs running into the
billions of dollars. lts construction has required millions of hours of
work by thousands of workers with vast ranges of differing skills. By

7 The construction permits were issued for Units | and 2 on April 23, 1968 and December 9. 1970,
respectively
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virtue of the sheer size and compiexity of the plant, it is inevitable that
errors will occur in the course of construction. Although a program of
construction quality assurance is specifically designed to catch construc-
tion errors, it is unreasonable to expect the program to uncover all
errors. In short, perfection in plant construction and the facility construc-
tion quality assurance program is not a precondition for a license under
either the Atomic Energy Act or the Commission’s regulations. What is
required instead i1s reasonable assurance that the plant, as built, can and
will be operated without endangering the public health and safety. 42
U.S.C. 2133(d), 2232(a); 10 C.F.R. 50.57(a)(3)(1); Power Reactor Devel-
opment Co. v. International Union, 367 U.S. 396, 407 (1961). Maine
Yonkee Atomic Power Co. (Maine Yankee Atomic Power Station),
ALAB-161, 6 AEC 1003, 1004 (1973), aff'd sub nom. Citizens for Safe
Power v. NRC, 524 F.2d 1291 (D.C. Cir. 1973).

It is in this context that the movarts’ evidence of alleged quality assur-
ance deficiencies must be addressed. In order for new evidence to raise a
“significant safety issue” for purposes of reopening the record, it must
establish either that uncorrected construction errors endanger safe plant
operation, or that there has been a breakdown of the quality assurance
program sufficient to raise legitimate doubt as to the plant’s capability of
being operated safely. See Union Electric Co. (Callaway Plant, Unit 1),
ALAB-740, 18 NRC 343, 346 (1983) *

A. The joint intervenors and the Governor argue that the existence
of deficiencies in the design quality assurance program not only justifies
reopening on that issue (as has already been ordered) but requires
reopening on construction quality assurance mat.ers as well. They assert
that the correspondence of several of the same factors that led to inade-
quacies in the design aspects of the quality assurance program compels
an inference that the applicant’s construction quality assurance program
for the plant was also deficient. Specifically, they point to the same top

As noted earlier, the Governor concedes the applicability of the Woif Creek criteria for reopening the
hearing record. But the Governor, relying on a statement contained in Vermonr Yankee Nuciear Power
Corp. (Vermont Yankee Nuclear Power Station), ALAB-118, 6 AEC 520, 523-24 (1973), claims that
his reopening motion must be granted i1 he has umely presented newly discovered evidence addressed
10 a significant safety issue and the moving papers are sirong enough, in light of opposing filings, to
avoid summary disposition. The analogy in Vermont Yankee t0 summary disposition (L¢., that a motion
for reopening must be supported by evidence that is at least equivalent o that necessary 10 avoud &
inction for summary disposition) should not be interpreted 0 mean that such evidence is all that is ever
necessary 10 meet the test for reopening. To 5o conclude would, for all practics! purposes, relieve mov.
ants of the heavy burden imposed by Wolf Creek, supra. and decisions cited therein
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management that ran both aspects of the program and the same quality
assurance manual that governed both activities,

The movant’s evidence on this point fally far short of establishing
their asserted inference. Although at Diablo Canyon both design and
construction quality assurance are parts of a single program, the histori-
cal development, organizational structure and responsibilities of each
component are different. Similarly, the personnel skills, verification
methods and corrective actions applicable to each phase of the programs
are different.® Therefore, it simply does not follow that merely because
the same top management is ultimately responsibie for the entire quality
assurance program and the details of the program are found in a single
manual, the existence of defects in the design aspect of the program are
symptomatic of like errors in the construction phase of the program.
The many different elements and functioning of each component of the
program are such that it would be gross speculation to arrive at the mov-
ants’ conclusion based on these two factors alone '" More important,
however, is the fact that the joint intervenors and the Governor — de-
spite the additional opportunity presented by the hearing on their mo-
tions — were unable to support their premise and establish construction
quality assurance shortcomings sufficient 1o show a systemaltic break-
down in the quality assurance program or defects in the plant that may
adversely affect its capability for safe operation.

B. The movants also rest their motions tc reopen the record on cer-
tain specific areas of deficiency in the quality assurance programs of the
applicant’s contractors. In this connection, they focus primarily on three
contractors: the H.P. Foley Company, the G.F. Atkinson Company,
and the Wismer and Becker Company.

1. The Foley Company was responsible for all of the electrical work
a1 the plant and, from about 1977, for much of the completion of the
piant’s construction (i.e.. the “clean-up” contractor). The joint interve-
nors and the Governor claim that the inadequacy of Foley's (and, in

“ See Affidasii of Richard S Bain (July 1. 19821 and Affidavit of Warren A. Raymond, Charies W
Dick and Michae! J Jacobson (July 2. 1982) asccompanying Response of Pacific Gas and Eleciric
Company 1o Joim intervenors Motion © Reopen the Record (July 2. 1982) These affidavits are incor-
porated by reference in Response of Pacific Gas and Electric Company to Motions 10 Reopen the
Record on Construction Quality Assurance (May 31 1983)

19 Both the wunt intervenors and the Governor reiy on the expert ommon of Richard B Hubbard 10 sup-
Port their posinon thai the deficiencies in the apphcant s design guality assurance program poriend simi-
lar deficiencies in the construction quality assuiance program In like fashion, (hey depend upon Mr
Hubbard's opinion for support of most of their other arguments Vow dire and cross-examination of Mr
Hubbard. however, established that he lacked expenence and familianity with construchion work in
general and with the Dubio Canyon consiruction quahiy assurance program Tr 39.42, 92.95. 105-10,
161+62 In the circumstances. Mr Hubbard's opimon is entitled 10 hittle weight and it does nothing o
enhance the movants arguments
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turn, the applicant’s) construction quality assurance program is made
manifest by several incidents and construction practices. Relying heavily
on a sworn statem2nt provided to the Governor's attorneys by a former
quality assurance manager of the company, Virgil H. Tennyson, they
assert that Foley's quality assurance organization, in contravention of
the Commission's regulations, 10 C.F.R. Part 50, Appendix B, I, lacks
sufficient independence from the company officials responsibie for
production. On this score, they allude to statements made by Mr. Tenny-
son to the effect that he was constantly under pressure to shortcut quali-
ty assurance requirements in order that construction work could go
forward. They stress. for example, an incident recounted by Mr. Tenny-
son in which red tags, used by the Foley construction quality assurance
department to identily nonconforming work, were allegedly ordered re-
moved by the company's project manager in violation of quality assur-
ance procedures.

But when Mr. Tennyson was cross-examined at the hearing on the
motions, a far different picture emerged from that painted by the joint
intervenors and the Governor. Although an incident involving the
premature removal of red tags from nonconforming work did occur in
violation of the company's quality assurance procedures, it appears that
the physical corrections to the nonconforiling work already had been
performed before the tags were removed.'' The same conclusion was
reached by the staff after its investigation of the incident.'? Moreover,
the incident appears o be an isolated one. Thus, it neither establishes a
sysiematic breakdown in Foley's construction quality assurance program
nor demonstrates an uncorrected defect in the plant that adversely af-
fects safe operation. Nor do we believe that the red tag incident, or
other statements concerning the removal of red tags attributed to
Foley's construction manager by Mr. Tennyson, demonstrate a lack of
independence on the part of the quality assurance organization from the
production department. In the context in which these statements were
allegedly made, we believe the various remarks were little more than
shorthand expressions to complete the inspection process in a tmely
manner, but not at the expense of proper quality assurance procedures
or the independence of that organization.'’

e 682
‘2 See Inspection Report Nos 50-275/83<13 and $0-323/83-10 (May 19, 198)) a1 & avtached (o Exhibi
B of Affidavit of John D Carlson (May 20, 198)) accompanying NRC $1aiT's Response o Motions o
Reopen the Record on Construction Quality Assurance (June 6. |981)
13T 338, }41.43, 15052

¢ note that in the opimion of the NRC senior resident inspecior ot Diablo Canyon. John Carlson,
the quality assurance orgamzation enjoyed sulficient independence within (he company s corporate

1Continued
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Other aspects of Mr. Tennyson's sworn statement similarly fail to sub-
stantiate the joint intervenors’ and the Governor's allegations of serious
deficiencies in Foley's construction quality assurance program. The mov-
ants point (o the recent large increase in construction work at Diablo
Canyon. According to Mr. Tennyson, this “push,” which started in late
December 1982, resulted in the hiring of many new welders and quality
assurance inspectors within a ume frame of approximately three
months. In addition, the quantity of work required that the inspectors,
among others, work long hours - from sixty to seventy hours or more
per week. All this, according to the joint intervenors and the Governor,
led to improper welds that escaped quality assurance detection and now
must be made the subject of a broad reinspection program.

During this period of a rapidly expanding work force, a number of
minor welding deficiencies escaped Foley's quality control inspections.'*
But such incidents are not unusual in construction and can be expected,
even with qualified and experienced people. until the newly hired work-
ers and inspectors become used to the new conditions. requirements
and other aspects of the work environment.'* The important point is
that the problems were recognized and caught by the applicant aimost
from their inception and it quickly took steps to correct them. The appli-
cant closely monitored the situation and conducted a total of ten audits
ol Foley's work during this period so as to bring all the work up to ac-
ceptable standards.'* Thus, rather than establishing a pervasive failure of
the applicant’'s quality assurance program, this incident demonstrates
that the applicant’s construction quality assurance program was perform-
ing in an acceptable manner. '

2. Like the H.P. Foley Company, the G F. Atkinson Company and
the Wismer and Becker Company were major contractors for the Diablo
Canyon plant. The former was responsible for the erection of the con-
tainment structure while the latter instalied the primary coolant system

structure He stated that aithough Foley s organizational structure was such that both production and
quabity management reported 10 (he seror project manager st the wite, the quality assurance manager
had direct access 1o the company ‘s regional vice-president in the company s corporate offices in
Califorma Tr 900.01

14 Ser Inspection Report Nos. $0-275/83-13 and $0.523/83-10 w11, supea. {r 236-38, 894

57 90807

T s6i-M2

" The movants also cite Mr Tennyson's sworn sisiement concerring an incident of harassment of a
quality assurance ispecior By an ironworker as evidence of Foley's deficient quality assurance program
According ‘¢ Mr Tennyson. such harassmant was reporied (o the Foley project manager bul, as far as
Mt Tennyson was aware. nothing was done 1o curtall it The record, however, shows thal the errant
ronworker was immedistely dismissed as a result of the harassment See Affidavit of Richard § Bain,
James R Manning and Richard D Etzler (May 11, 1983) a1 14, accompanying Response of Pacific Gas
and Electric Company 1o Motions 10 Reopen the Record on Construction Quality Assurance (May 31,
1980) [nereimafier “BME AMdavit (May 31, 1983)7)
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piping. Asserted deficiencies found by a review of the construction per-
formed by these contractors also form part of the basis for the joint inter-
venors' and the Governor's assertions that the record should be re-
opened on the issue of the applicant’s quality assurance program.

In the fall of 1981, the applicant discovered errors in the assignment
of seismic design spectra for equipment and piping in portions of the
containment annulus of Unit 1. These errors, in conjunction with the
discovery of additional problems with the applicant’s design quality
assurance program, prompted the Commission to order the applicant to
undertake an independent design verification program to assure the ade-
quacy of the Diablo Canyon design.'* While the program was in
progress, and as an adjunct to it, the applicant commissioned the same
organizations performing the design review to examine the containment
structure construction and the primary coolant system piping. The appli-
cant undertook this, at the urging of the NRC regional staff, to confirm
the adequacy of the construction of Diablo Canyon and to verify that the
staff inspection efforts had not allowed significant undetected
deficiencies.'® Although a number of contractors were involved in con-
structing the applicant’s facility, the independent reviewers selected the
construction performed by the Atkinson Company and the Wismer and
Becker Company (and their subcontractors) because that construction
was both substantial and involved structures or components vitaily im-
portant for safe operation of the plant.?” This review resulted in a favora-
ble finding on both the adequacy of the applicable quality assurance pro-
grams and the construction.?'

The joint intervenors and the Governor, however, dispute the validity
of these conclusions. They assert that the deficiencies uncovered by the
review stand as evidence that the applicant’s construction quality assur-
ance program and those of its contractors were not functioning properly.
Further, they claim that no conclusions can be drawn from the review
about the adequacy of construction by other contractors working on the
plant because of the limited nature of the review (ie., only two of
twelve contractors were examined).

Although the review did result in the finding of a number of errors,
these deficiencies were essentially matters of minor significance and

'8 See CLI-81-30, 14 NRC 950 (1981)
19 Sep Affidavit of Philip J Mornill (June 2, 1983) at 1 accompanying NRC Stafl"s Response to Joint
lzgqrvem and Governor Deukmejian’s Motions 1o Reopen the Record (June 6, 1983).

Id
11 4 See also Attachment 3, Interim Technical Report No. 36 (Revision 1) and Attachment 4, [ntenim
Technical Report No 38 (Revision 2), accompanying Response of Pacific Gas and Electric Cm o
Motions 1o Reopen the Record (May 31, 1983) (hereinafter “ITR 36" and “ITR 38").
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were generally the result of close decisions by the reviewing personnel
on items that had called for the exercise of similar judgments by the con-
tractors’ quality control personnel.> None of the deficiencies required
any physical modifications.?’ Moreover, the review was conducted on
work performed as far back as eight years earlier using today’s more
stringent quality standards and not those applicable to the period of the
actual construction.” Thus, in the circumstances, the number of errors
discovered by the review is neither surprising nor particularly
meaningful. What is important is that none of the deficiencies represents
any defect adversely affecting the safe operation of the plant or a sys-
tematic breakdown of the applicable construction quality assurance
programs.

In addition. the movants’ assertion that the independent construction
review was 100 narrow to enable any staustically valid conclusions to be
drawn about the quality of the work of the contractors not examined
misses the point. On motions by the joint intervenors and the Governor
to reopen the record on the issue of construction quality assurance, it is
not incumbent upon the applicant to establish the adequacy of its con-
struction quality assurance program or the adequacy of the construction
at Diablo Canyon.”* Therefore, given the results of the limited indepen-
dent review (i.e.. both the construction and construction quality assur-
ance programs of two major contractors were adequate), we fail to see
how the applicant’s decision not to review the work of all the other plant
contractors casts suspicion on the adequacy of any of the unreviewed
programs or construction work.

It is. of course. possible that a review of the work of the remaining
contractors might lead io the discovery of serious construction or con-
struction quality assurance flaws. But the theoretical possibility of such
discoveries is insufficient. To demonstrate the need for additional con-
struction quality review, the movants must either establish construction
errors that endanger safe plant operation or show a pervasive failure of
the quality assurance programs sufficient to raise legitimate doubt as to
the adequacy of a plant's construction. The results of the independent
construction review of the work performed by the Atkinson Company
and the Wismer and Becker Company do neither *

22 Tr 42540

23 See ITR 36 and ITR 38

W7 42931

5 See p 1344, sova

26 The movants also assert that numerous deviations in piping instaliations from what the movants lat:!

“as built” drawings. identified by the applicant and the independent construction r-view, show the fa |-
(Continued)
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C. In a more general vein, the joint intervenors and the Governor
contend that since 1970 the applicant’s construction quality assurance
program for Unit 1 has not complied with the Commission’s quality
assurance regulations, 10 C.F.R. Part 50, Appendix B, because the appli-
cant did not commit to conform its program to Appendix B after it
became effective. Rather, the applicant only committed to apply Appen-
dix B to the extent possible. Thus, they argue, the applicant effectively
exempted its quality program from compliance with the regulations for
post-1970 construction activities and the record must be reopened to
ensure that Diablo Canyon was properly constructed.?” Although not ex-
pressly stated, seemingly implicit in movants’ argument is the notion
that the regulations required immediate compliance upon the effective
date of Appendix B and that the applicant’s commitment was insufficient
to ensure a properly constructed facility. We disagree.

The Commission’s predecessor, the Atomic Energy Commission,
recognized in promulgating Appendix B in 1970 that the nature of the
construction process for a plant already being built, such as Diablo
Canyon, Unit |, precluded the complete and immediate application of

ure of the applicant’s consiruction quality assu.ance program But the conclusion the jcint intervenors
and the Governor draw from these asserted discrepancies is unsupporied by the record and evidences a
misapprehension of the applicant’s drawing procedures
The applicant has had in place and followed appropriate drawing procedures from the beginning of the

Diablo Canyon project. See BME Affidavit (May 31, 1983) at 2-5. Tr 634-35 Further, the subject
piping was correcily installed by the contractor in accordance wilh the design requirements on (he area
drawings and erection isometric drawings. See BME Alfidavit (May 31, 1983) a1 6.7, Tr. 618, 61920,
634 Hence, there was no construction gquality problem Tr 019 626 The discrepancies cited by the
movants were those between the design analysis sometric drawings and the actual installations. But
those analysis drawings were nol used in the field to erect piping. See BME Affidavit (May 31, 1983) at
7. Tr. 618, 619-20, 634 The apparent source of the problem was the failure of the applicant’s engineer-
ing department timely ta incorporate into the analysis drawings all the previously approved field changes
50 that the drawings at the ime of the review conformed to the instalied piping. See BME Affidavit
(May 31, 1983) at 7.8, Tr £26 We do not find this particular failure by the Pacific Gas and Electric
Company engineering department to be significant from the standpoint of the applicant’s construction
Quality assurance program.
17 The joint intervenors point to the construction of certain raceway supports ai Diablo Canyon using
“Superstrut” matenal manufactured by the Midland-Ross Company as evidence of the applicant's fatlure
10 comply with Appendix B and to construct the facility properly An NRC inspection of the Midland-
Ross facility determined that the manufacturer's quality assurance program was insulficie=t and not in
conformance with Appendix B See Board Noufication No. 83402 (January 7. 1983) and enciosure.
Thereafter. the agency conducted an inspection a. Diablo Canyon on the use of the material That in-
spection concluded that the apphicant’s procurement and use of the material was generally consistent
with Appendix B requirements applicable 10 off-the-shelf or commercial grade items See Affidavit of
Philip J. Morrill (June 2. 1983) at 6 and Exhibit C (Inspection Report Nos. $0.275/82.41. 50-323/82.19
(January 6, 1983)), accompanying NRC S1af™s Response to Joint Intervenors’ and Governor Deukme-
jan’s Mouons to Reopen the Record (June 6. 1983). Tr 387-92 Further, we note that subssquent

ical testing and evaluations of the Superstrut matenal indicate that it meets the design requirements

Diablo Canyon. Tr 884 See Board Nouficanon No. 83-14A (April 6, 1983) and enclosure See also
Pacific Gas and Electric Company and Bechtel Power Corporation “Final Report on the Evaluation of
Spot-welded Materials Used in Support Svstems for Electrical Condust and Cable Trays at Diablo
Canyon Power Plant™ (July 1. 1983)
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the quality assurance criteria. In the Statement of Considerations accom-
panying the final version of Appendix B, it stated that the criteria would
be “used for guidance in evaluating the adequacy of the quality assur-
ance programs in use by holders of construction perrits and operating
license<. " Therefore, contrary to the movants’ suggestion, the applicant
was not required to conform the construction quality assurance program
for Unit 1 to Appendix B upon the provision's effective date. Moreover,
the applicant's commitment in the Final Safety Analysis Report (FSAR)
to apply the Appendix B criteria to the extent possible for the construc-
tion of "nit 1 was completely reasonable.” As stated by the applicant’s
assistant manager for nuclear plant operations, Warren A. Raymond:

We applied [Appendix Bl as we possibly couid. But you must remember that a =
great deal of the design and construction and procurement for Unit No. 1 had al-
ready been completed prior to the iime that Appendix B came into existence, and
it's extremely difficult 10 try 1o apply all of those provisions to something which was
done prior to the time that the regulation was enacted

In the circumstances, the applicant’s failure to conform the Diablo
Canyon quality program to Appendix B in 1970 carries with it no
suggestion, as the movants wouid have it, that the applicant’s construc-
tion quality assurance program was insufficient to ensure a properly con-
structed facility.?!

28 35 Fed Reg 10,498, 10.499 (1970) (emphasis supplied)
19 See Diablo Canyon FSAR. & 170
0Tr 404
The movants turn the applicant’s commutment on its head by suggesiing that ! was a loophoie thal
permitted the applicant 1o ignore construction quabity assurance for Unit | Although Mr Raymond fur-
ther staled that it would take “an exhaustive review™ 10 denufy the construction work at Unit | per-
formed under the quality assurance critena of Appendix B and that such a review had not been
undertaken. this fact does not transiate into @ conciusion that the apphicant neglected construction quali-
ty assurance &t Unit | Tr 486 Indeed, as earhy as May 6. 1971 the siaff noted i Inspection Report Ne
$0-278771-1 at §
a QA program has been developed snd impiemented as required. The specific provisions of
the QA program are set forth in a doc .ment entitled. “PG&E QA Manual, Diablo Canyon Unit
No. 2" The staff confirmed that a (hough the provisions of the document had been developed
10 meet the licensing requirement imposed for Unit No 2 and the 18 criteria of Appendix B 10
10 CF R Part 50, they are also «pphcabie 0 Unit No | with no distinction in | ¢ requirements
between the two umils.
See alvo AfMidavit of J M. Amaral (May 31, 1983), accompanying Response of Pacific Gas and Electric
Company 1o Motions to Reopen the Record on Construction Quality Assurance (May 31, 1983)
[hereinafter “Amaral Affidavit, May 31, 19837]
31 In addivon, the joint intervenors and the Governor assert that the apphcant s Diablo Canyon quality
assurance program failed 1o comply with 10 C F R Part 50. Appendix A, General Design Criterion |,
which states. mer alig. that systems. structures and components “imporiant to safety * must meet quality
standards commensurate with their safety function The movants argue that the Appendix A require-
ment is distinct from the Appendix B criteria apphcable 1o “safety-related” systems, structures and
components and that the applicant only complied with the latter requirement Putting 1o one side the
question of the correctness of the movants interpretation of Appendices A and B — a n\gm about
(Continued)
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D. Finally, as another reason 10 reopen the record on the issue of
construction quality assurance, the Governor refers to the extensive
amount of modification work being performed at the plant resulting
from the design verification program. Specifically, the Governor argues
that the applicant’'s deadlines for completing the modifications have
placed such time pressures on the construction that errors are likely to
result. According to the Governor, this factor, combined with the Jefi-
ciencies already identified, establishes the need to reopen the record to
examine the construction quality assurance program for the new work.
The Governor's argument is unpersuasive.

The movants have failed to produce any reliable or persuasive evi-
dence that the extent of recent construction activities has led to signifi-
cantly faulty construction or a serious breakdown in Quality control,
Rather, it appears that the modification work has been adequately
planned and coordinated. In addition, this work has been subjected to an
aggressive program of quality assurance inspections and audits by the
staff and the applicant which has insured that the minor deficiencies
uncovered have been corrected.”’ Further, as explained by Allan John-
son and Bobby Faulkenberry, Enforcement Officer and Deputy Regional
Admimstrator, respectively, of the Commission's Region V office.
shakedown errory can be expected at the beginning of any large construc-
tion work " Moreover, Mr. Faulkenberry. in his review of the inspection
history of Diablo Canyon from 1969 to the present time = a program
amounting (o some 20 to 25 man-years of effort and covering the activi-
ties of all contractors on the site = did not find the applicant’s non-
compliance record out of the ordinary Indeed, he found the noncompli-
ance rate “about average, or possibly even on the low side. " This
being so. in the absence of evidence of serious construction Quality
assurance breakdowns in connection with the modification work now
going on at the plant, no justification is presented for reopening of the
record. ;
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safely. Nor can we find that any construction errors endanger safe plant
operation. Accordingly, the motions of the joint intervenors and the
Governor to reopen the record on the issue of construction quality assur-
ance and for other relief are denied.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMZRICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Alan S. Rosenthai, Chairman

Gary J. Edles -
Howard A. Wilber
in the Matter of Docket Nos. 50-443-0OL
50-444-0OL
PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1 and 2) December 20, 1983

The Appeal Board in this operating license proceeding declines 10
reconsider its earlier denial of an intervenor’s motion requesting recusal
by a Licensing Board judge on the ground of bias

RULES OF PRACTICE: MOTION FOR RECUSAL (OR
DISQUALITICATION)

A claim for discualification must be raised as soon as practicaole after
a party has reasona.  cause to believe that grounds for disqualification
exist. Marcus v. Direc VWhice of Workers' Compensation Programs, 548

F.2d 1044, 1051 (D.C. Ci+ ' 97.,. See also United States v. Patrick, 542
F.2d 381, 390 (7th Cir. 1970

RULES OF PRACTICE: MOTION FOR RECUSAL (OR
DISQUALIFICATION)

The posture of a proceeding may be considered in evaluating the
timeliness of the filing of @ motion for d'squalification. Smith v. Danyo,
585 F.2d 83 (3d Cir. 1978).
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APPEARANCES

Diane Curran and William S. Jordan, I1I, Washington, D.C . for the
New Engiand Coalition on Nuclear Pollution.

MEMORANDUM AND ORDER

Intervenor New England Coalition on Nuclear Pollution (Coalition)
asks us to reconsider ALAB-751.' In that decision, we affirmed the
denial by Administrative Judge Helen F. Hoyt of a Coalition motion
seeking her recusal or disqualification as Chairman of the Licensing
Board in this operating license proceeding. That affirmance rested on
two independent grounds: (1) The Coalition's averments did not estab-
lish disqualii»ing bias; and (2) the recusal motion was untimely filed. In
urging reconsic ‘ration, the Coalition maintains we were wrong on both
scores.

1. The Coalition . -=cusal motion was preceded by similar motions
filed by intervenors Seac: ist Anti-Pollution League (SAPL) and the At-
torney General of the Commonwealth of Massachusetts (Attorney
General). We affirmed Judge Hoyt's deniai of those motions in
ALAB-748! and ALAB-749,’ respectively.

In ALAB-751, we stated that “[t]he substance of every example of as-
serted bias set forth by the Coalition was likewise advanced in one or
both of the [earlier] recusal motions . . . ."* According to the Coalition,
this statement was inaccurate. We are told that the Coalition was the
only movant “to address the appearance of bias created by the way in
which Judge Hoyt made an ex parte contact with the town of Rye, New
Hampshire, and then mischaracterized her treatment of Rye reprasenta-
tive Guy Chichester in the Licensing Board order of September 8.
Further, the Coalition maintains, neither of the prior recusal motions
had focused upon the action Judge Hoyt had taken at an August 31,
1983 conference conducted by the Licensing Board in Dover, New
Hampshire.®

P18 NRC 1313 (1983)

218 NRC 1184 (1983)

318 NRC 1195 (1983)

YISNRCat 1214

5 New England Coalition on Nuclear Poilution Motion for Reconsideration (December 13. 1983) at 3
(footnote omitted) .

S1d ar 23,
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As to the first matter, the Attorney General's recusal motion con-
tained the express claim that “Judge Hoyt exhibited personal bias and
improper judicial behavior by contacting the Town of Rye ex parte
™ In addition, the Attorney General alluded to the September 8
order.* and we were aware of it.* Quite true, the Coalition believes that
the Attorney General did not deal in sufficient detail with either the ex
parte contact with Rye or the September 8 order.'* Be that as it may, the
Attorney General had brought our attention to both, and we considered
the full implications of each in passing upon the question whether perva-
sive bias on Judge Hoyt's part had been established.

The Coalition is correct, however, that neither SAPL nor the Attorney
General had referred to the August 31 conference. Qur implicit repre-
sentation to the contrary in ALAB-751 thus was in error. The question
remains whether that error bears significantly upon the result reached in
ALAB-751. We think not.

The August 31 conference was atiended by counsel for the Common-
wealth of Massachusetts, the State of New Hampshire, the applicants
and the NRC stzff, as well as by one of the participating town
representatives. The Coalition was not likewise represented. This is be-
cause it understood the conference to be “for information gathering pur-
poses only.”'' The asserted source of that understanding was an Augus!
29. 1983 telegram sent by the Board to all partes, which requested the
presence of the Director of the Massachusetts Civil Defense Agency at
the conference and stated:

The purpose of the conference is to discuss the status of the emergency plans for
Massachuselts and the Massachuseits (owns. in order 1o give the Board an idea as
{0 the timing of the remainder of the proceedings All participants in these proceed-
ings are invited to atiend.

In addition. according to the Coalition, a law clerk o the Licensing
Board had informed it that “the Board would be discussing the timing of
the submission of the Massachusetts plans, and would not be discuss ng
matters substantively affecting . . . [the Coalition] in the proceeding.” '
The Civil Defense Director appeared at the conference and briefed
the Board on the likely compietion dates of the Massachusetts regional

T Memorandum in Support of Autorney General Francis X Bellotti's Moton for Disquelification and
Recusat of Judge Helen F_ Hoyt (October 28, 1983) at 36 temphasis omaitted)

g at 34

9 See ALAB-749_ supra. 18 NRC at 119908

10 Coalition’s Reconsideration Mouon at n 2

Il Motion by New England Coalition on Nuclear Pollution for Disqualification of judge Hoyt
{November 23, 1983) at 19

12 1hid
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and local emergency response plans.'’ In light of that information, Judge
Hoyt embarked upon a discussion with counsel regarding the possibility
of reducing the time periods for, inter alia, the submission of contentions
and the conduct of discovery on the Massachusetts plans.'* But, despite
Judge Hoyt's expression of tentative views, no determination was made
at the conference: rather, Judge Hoyt indicated that the Board would
welcome briefs from the parties on these matters. '’

The Coalition would have it that, by entertaining the views of appli-
cants’ counsel on the scheduling question, Judge Hoyt went beyond the
previously announced scope of the conference and, in doing so,
“demonstrate(d] the degree of her bias” in favor of the applicants and
against the intervenors.'®* We find that claim insubstantial. To begin
with, it is net entirely clear to us that the Coalition was justified in
assuming that there would be no discussion whatsoever at the confer-
ence respecting the timing of the filing of contentions and the conduct
of discovery on the Massachusetts emergency response plans. Indeed,
quite the opposite inference might have been drawn from the notation
in the August 29 telegram that the status of the emergency plans was
being discussed “in order to give the Board an idea as to the timing of
the remainder of the proceedings.” See p. 1358, supra.'” But even if it
could be said that, by its telegram, the Licensing Board had committed
itself to the avoidance of any scheduling discussion at the conference.
the fact that that commiiment was not observed scarcely establishes bias
~ let alone pervasive bias — with respect to either the intervenors as a
class or the Coalition in particular. Those intervenors represented at the
conference were heard orally; i.e., the Board did not provide that oppor-
tunity to only the applicants. And, to repeat, all parties to the proceeding
were specifically invited to file briefs on the scheduling question prior to
any ulumate determination by the Board.

Notwithstanding our mistaken belief that the same ussertion of
demonstrated bias had been advanced in one of the earlier recusal
motions, we had independently considered the claim in the context of

T 1845.61

14T 185877

5T 1875

'® Coalition's Disqualification Motion, supra, at 21
"Iunuutnutumwmhnnncmuon'cmmﬂuutuLmnM'uh'MH
taken place al the end of the previous week See NECNP Objection to improper Board Conduct. Re-
sponse 1o Applicants’ Mmunmud!mmmulmbm
on Liggnsing Schedule (October 5. 1983) at | The Coalition thus should have resoived any inconsisten-
cymmmm’.mmMmmdmmnhmdmm.hmn
not have been an inconsisiency While the line beiween “substance” and “procedure” is not

bright. scheduling questions might well be taken as purely procedural in character
ambit of “matters substantively affecting” the Coalition.

:
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the Coalition's motion and, for the foregoing reasons, had rejected it.
The reconsideration motion gives us no cause to aller our prior conclu-
sion on the subject.

2. In determining that the Coalition’s recusal motion was late, we
took into account that it was filed almost three months after the events
upon which the aliegations of bias rested, that there was no explanation
for the Coalition s failure to file earlier, and that the Board was actively
involved in processing the case during the three-month period.'* The
Coalition now argues that the timing of its filing was consistent with the
precedent established in federal case law. In particular, it contends that
“[t/he crucial factor is not the date of discovery of the bias . . . but the
effect of the disclosure on the future conduct of the proceeding™ and
that the nearly three-month lag in filing “has not jeopardized the ton-
duct of the Seabrook licensing proceeding ™'

We disagree with the Coalition’s contention that the date of discovery
of bias does not bear significantly on the issue of timeliness. As we ex-
plained in some detail in ALAB-749, and reiterated in ALAB-751, both
the federal courts and this agency insist that all requests for disqualifica-
tion or recusal be filed promptly. The District of Columbia Circuit has
summarized the law as follows:

The general rule governing disquahification. normally applicable to the federal judici-
ary and adminisirative agencies alike, requires ihat such a claim be raised as soon as
practicable afier a party has reasonable cause (o believe (hat grounds for disqualifica-
uon exist. 1t will not do for & claimant 1o suppress his misgivings while waiting anx.
jously to see whether the decision goes in his favor A contrary rule would only
countenance and encoutuge unacceplable inefficiency in the administralive
process ¥

We explicitly acknowledged that the most egregious example of untime-
liness is where a complaining party awaits a tribunal’s substantive deci-
sion before seeking to disqualify the decisional officer But we carefully
explained that the requirement for timely filing was not limited to such
situations. We observed:

[Alny delay in flling a motion for disqualification or recusal necessarily casis a cloud
over the proceedings and increases the likelihood of delay in the ultimate completion
ofthoauinﬂnmmmluduuﬁﬁmm-vmnsﬂmdnmm

I8 ALAB-TS1, supre. 18 NRC at 1315:16 See allo ALAB-749, supra. 1§ NRC ot e

19 Coalition's Reconsideration Mouon. supra. 8t 6

0 Marcus v Divecror. Office of Workers' Compensanion Programs. 548 F 24 1044, 1051 (DC Cir 19%)
(footnotes omitied) See also Unwed Swtes v. Pamick. 342 F.2d 381, 390 (Tth Cir 1976) (“The law s
ﬂ“‘ummthdenhmmmlm
of the facts demonstrating the basis for such disqualification ™)



officer must be appointed Thus, we insist that ail requests for disqualification or
recusal be filed promptly *'

In the absence of mitigating circumstances not present here, rejection of
a motion submitted three months after the events purportedly
demonstrating bias and containing not a single word of explanation for
the delay is fully consistent with established precedent.

We do not disagree with the Coalition that the posture of a proceeding
may also be considered in evaluating the timeliness of the filing of a
motion for disqualification. Smith v. Danyo,” cited by the Coalition, illus-
trates this principle. However, we reject the Coalition's suggestion that
our earlier determination failed to take proper account of the posture of
the case.

As a threshold matter, we note that in the Danyo case the court ac-
knowledged that the actual time elapsed before a motion is filed is a rele-
vant consideration. The court nonetheless determined that other factors
were overriding on the facts there present. A three-month delay in
Danyo was not deemed disabling where the trial judge accused of bias
had declared a mistrial, the motion for disqualification was filed well in
advance of any new trial date, and no activity in connection with the
case was apparently taking place in the interim.*

The facts of the instant case are considerably different. During the
three-month period before the Coalition's motion was filed, the Licens-
ing Board was actively engaged in the management of both the predeci-
sional aspects of the recently concluded phase of the case and planning
the upcoming hearings on offsite emergency planning issues. Perhaps
more important, the Coalition was an active participant before the Board
during that period. On September 15, the Board reaffirmed its prior oral
rulings establishing due dates for the submission of proposed findings of
fact and conclusions of law in connection with the hearings concluded in
August. Under the schedule established. all submissions except for the
applicants’ reply findings were tendered before the Coalition's motion
was filed. The Coalition filed its proposed findings on October 27. Thus,
the Coalition waited essentially until all procedural steps short of deci-
sion were completed before asking the Licensing Board Chairman to
step down,

v —
I ALAB-149. supra, |8 NRC at 1198,
3583 F 24 8) (3d Cir. 1978)

Ui mne
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During this period, the Board also made rulings and considered van-
ous requests regarding the upcoming emergency planning hearings ™
The Coalition argues that, apart from an October § filing™ and the sub-
mission of contentions in conformity with previously established
deadlines, it did not “affirmatively approach the Board seeking a favora-
ble ruling."* On at least three occasions during the three-month period,
however, the Coalition made recommendations, suggestions, or formal
requests to the Board regarding the emergency planning phase of the
case.” While the October 5 filing did seek the appointment of an inde-
pendent board or special master (o rule on certain limited questions sur-
rounding the expected completion date for the Leabrook plant and the
scheduling of pleadings and hearings on offsite emergency planning
issues, at no time (before November 23) did the Coalition indicate that
the Buard could not examine the substance of pending issues impartially.

In the context of this case, the Coalition's silence on the question of
Judge Hoyt's impartiality during the three-month period is significant,
On October 7, in connection with its motion for disqualification, SAPL
specifically asked the Board to defer all further rulings pending disposi-
tion of the motion. The Coalition chose not 1o respond to the SAPL
deferral motion, permitting the inference, at least, that, apart from its
October § request, it had no views regarding the Board's ability o dis-
pose of pending business impartially. On October 21, the Board denied
SAPL's request. The Board's decision should have alerted the Coalition
to the need for urgent action. Yet the Coalition waited still another
month before filing its motion for disqualification or recusal. And, as we
noted in our earlier decision. it never indicated its concerns by way of re-
sponding to the motions for disqualification filed by SAPL or the Auor-
ney General of Massachusetts. In our judgment, the Coalition’s conduct
over the three-month period required some explanation of why it waited
until November 23 before calling into question the impartiality of the
Licensing Board Chairman.

In its request for reconsideration, the Coalition offers such
explanation. It indicates that it wanted to “undertake & thorough review
and analysis of the transcript and records of this proceeding and of the

24 So0 for example. the Board's order of November 10, 1983 (unpublished), postponing the December
13 wrget dase for commencement of heatings. and announcing 113 intent 1o scheduie a preheanng con-
ference in January 1984 See aise the Board's order of November |5, 1981 (unpublished) denying the
petition of John F. Doherty for leave 1o intervene

35 See note 17, supra.

* Coshition’s Reconmderation Motion, supra. a1 7

27 Soe letters from Diane Curran 10 (he Board (Sepiember 9, 1981, and September 23, 198)) and
NECNP Otyection 1o Improper Board Conduct. Response 1o Applicants’ Position as 1o Scheduling of
Emergency Planning Issues, and Request for Hearing on Licensing Scheduie, supra. note |7
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applicable law" and that “[iJt was also necessary to understand the detail
and full implications of Judge Hoyt's improper actions with respect to
the dismissal of Guy Chichester as representative of the Town of Rye
and the ex parte contact with the town. "™ We find such highly general-
1zed averments unconvincing.

Finally, the Coalition objects to what it believes to be an unfavorable
comparison with SAPL and the Attorney General. It argues that its re-
quest should not be judged by comparison with other parties. i. was not.
Our reference in our earlier decision to the submissions of the other par-
ties was designed to illustrate two matters. First, there was ample ume
avallable for the filing of a thorough and thoughtful request for disqua-
lification well in advance of November 23 Second, any motion for dis-
qualification not filed promptly should have included some explanation
for the delay. That such explanation should reasonably have been ex-
pected is demonstrated by its inclusion by both SAPL and the Attorney
General.

The Coalition’s motion for reconsideration of ALAB-751 is denied.
It s so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker

Secretary to the
Appeal Board

M Contimon's Resonsderaiion Monon, wpra, st 9-10
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Cite as 18 NRC 1368 (1983) LBP-83.77

LUNITED STATES OF AMYTICA
NUCLEAR “EGULATORY COMMISSION

AYOMIC SAFETY AND LICENSING DOAIND
Befc o Administ ative Judges:

Pater B. Bloch, Chairman
Dr. Jorry A Kling
Mr Glenn O, Brignt

In the Matter of Docket Nos. 50-440-0L
80-441.0L
(ASLDP No. 81-487.04-0L)

CLEVELAND ELECTRIGC ILLUMINAYING
SOMPANY, ot a
(Porvy Nuciess Power Plant,
Unies 1 & 2) December 2, 1983

The Licensing Board dismisse  a ouality assurance contention, finding
that thers were no quality sssurance deficiencies (hat seriously call into
qaeson apphicant’s ability 1o control its electrical contructor, | s comm)*
f1ent 0 the quality of it plent, or the safety of any plant compr nant.

QUALITY ASSURANCE: RESOLUTION OF DEFICIENCIES

Appendix B to 10 C F.R. Part 50 requires prompt resolution of quality
musurance deficiencies. The siundard should be interpreteu as requiring
reasonably prompt resolution of deficiencies

If & quality assurance deliciency (s serious, it must be resolved
iimediately 'n the other hand, less serious deficiencies or minor defl-
G acies in writion procedures may be resolved “promptly” in & matter
2l days or months



Furthermore, in reviewing a very large number of deficiencies, a rea-
sonableness standard considers the possibility thai there will be some
laggards in the race to resolution.

QUALITY ASSURANCE: NUMBERS OF DEFICIENCIES

The numbe: of quality assurance deficiencies identified at a plant is an
ambiguous measure of the program’s adequacy, in the absence of other
interpretive information

QUALITY ASSURANCE: SIGNIFICANCE OF VIOLATIONS

Although applicant has beon Jound responsible for certain severity
Level IV and Leve! V quality .ssurance violations, this may merely rep-
resent perturbations v ithiz, an essentially sound system.

QUALITY ASSURANCE: RESPONSIVENESS TO CRITICISM

The Board con«aderen westmeny concerning applicant’s attitude and
its responsiveness 10 advoise Ll findings o be relevant.

PARTIAL INITIAL DECISION
(Quulity Assurance Contention)

This Partial Initia) Decisio o decides the remaining aspect of a quality
assurance contention, portions of which survived summary disposition '
The parties are Cleveland Electric lHluminating Company, er al
(apphicant or CED, Sunfiower Alliance Inc., er al (Sunflower), Ohio
Citizens for Responsible Energy (OCRE) and the Staff of the Nuclear
Regulatory Commission (staff)

The genuine issues of fact set for trial were:

The enistence. cause. severity, durstion and exient of an alleged instance in
which apphicant’'s quality assurance program failed by nol praperly controliing s
slectrica contractorn

| Summary Disposition wes denied in LIPE2 114 16 NRC 1908 (5520 and this resuli wes recon.
firmed w LBPAY, 17 ﬁnnﬂn I LAPRD T 18 NRE 124) (198)0) . we resoived sspects of

TGS canention revuiiing

LBP-R3-52 18 NRC 256 (198)) n Memorandum snd Order (Prosedursl Obmetions and Saff Witnes

w|~wn 198) we resolved iwe prosedursl matiers rased by Sunflowsr Allance
ool (Sunflower)



Whether the alleged deficiencies in properly controlling electrical contractors
extend to the proper control of other contractors.

Whether deficiencies in the control of contractor activities have resulied in unsafe
conditions at Perry.

Whether applicant has an adequate system for periodically reviewing ils program
for assu«ing the quality of contractor performance and ascertaining and correcting
deficiencies that have arisen, particularly in systems essential to safe plant
operation.?

These were the only issues of fact set for trial following a period of very
broad discovery rights.’ Consequently, these issues examine applicant’s
quality assurance program in the context of a “worst case.™*

During the public hearing on this issue, held May 24-27, special atten-
tion was paid to the findings of the NRC's staff (staff) in Report 81-19,
September 24, 1982. It was Report 81-19 that caused us to deny staff’s
motion for summary disposition. At the hearing, the Board attempted to
assure that every important question raised in (hat report was pursued in
sufficient depth so that our record would be complete. In addition, the
Board attempted to assist intervenors, who were without counsel, by rea-
sonably pursuing each problem with which intervenors were concerned.

We are convinced, after reviewing the proposed findings of the parties
and considering the entire record, that there are no quality assurance
deficiencies that seriously call into question applicant’s ability to control
its electrical contractor, its commitment to the quality of its plant, or the
safety of any plant component. We consider Report $1-19 to have been
cautious and carefully prepared. The staff witnesses impressed us by
their candor and their concern with the safety of this plant. Similarly, we
were impressed by the knowledge and candor of applicant’s witnesses,
Mr. Murray R. Edelman and Mr. Gary R. Leidich.

The construction of Perry is a massiva task. We are not surprised that
applicant’s qu.lity assurance program has detected thousands of noncon-
formances that have ariscn during construction. Nor are we surprised
that ore of the construction contractors has had problems, inciuding
probiems in hiring enough quality assurance inspectors and the training
of electrical craf: persoanel. However, we are reassured that applicant

TLBP-82-'14. 16 » R 1907 € 902) 4 917

T LEP-82-1%, 15 INRC 533 (1982) at 564

* On Novemoer 25, 1983, OCRE informed the Board chairman that it was preparing a motion (o
reopen the record on Guality assurance, based on newsp: ‘e- reports of improper discha.ges of quality
assurance persornel. The issuance of this decision does not prejudge the merits of the motion for
reconsideration. It mere.y resolves the issues that were fully tried and were cu rently before us. Should
new evidence cast doubt on our conclusions, the conclusions may be revised. .
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has a quality assurance program that alerted it to most of the L K. Com-
stock problems. We also are reassured that the staff has conducted an in-
vestigation that identified further problems that needed correction and
that applicant was responsive to the staf’s findings. There is no indica-
tion that there are serious problems that have escaped detection or are
not being carefully tracked and resolved.

Intervenor OCRE is concerned about the large number of deficiencies
being discovered by applicant. However, we have no reason to believe
that the number of deficiencies is abnormal or is indicative of sloppy
craftsmanship or of a safety problem in the plant.

OCRE also is concerned that applicant has violated 10 C.F.R. Part 50,
Appendix B, Criterion XVI because it has not “promptly identified and
corrected” nonconformances. This concern arises because some of appli-
cant's nonconformance reports have taken long periods of time to
resolve. For example, twelve reports (only some of which may have
been related to Comstock) have been left open for over four years.*

We conclude, however, that it is reasonable to expect that applicant
would have varying success in the speed of resolving the large number
of deficiencies involved. The test of whether matters are being resolved
so slowly as to violate regulatory requirements is a test of reason-
ableness. In this instance, the test has been met: each time intervenor
inquired into an apparently lengthy delay. applicant demonstrated that
the deiay in resolving the matter did not have safety significance.

Although we may have wished for prompter action in resolving non-
conformances in some instances, we are convinced that there have been
no inordinate delays and that the safety of the plant has not been com-
promised by delays. Whatever regulatory violations have occurred have
been comparatively minor in nature and do not merit the denial or con-
ditioning of a license.*

In reviewing the proposed findings of the parties. we found that appli-
cant's position was closest to our own and that its findings wouid he!p us

5

£Tr 1164

* Although thers are some regulaiory requirements, essivuzl to safety, whose violation ney reguire
denial of 2 ise. (here are other requitements that go not have major sajety significance and whose

Yresch docs tot require denial of a lice. .« Compare Vermont Yankee Nuclear Power Corp. (V rmont
Yankze Nucicor Power Station), ALAB-158, 6 AEC 520, 528-29 (1973) and Maine Yankee Atomi
Power Co. (Mawne Yankee Atomic Power Station). AL AB-161, 6 AEC 1003, 1010 (1973) 1o Consolidar-
ed Edison Co. of New 7o (Indian Puint Station, Unit No. 2. ALAB-188, 7 AEC 323, *13 34 (1974)
( “Whether icensing can be authorized in the light of exisung deficiencies obviously depends= on the sig-
nificance of the deficiencies ©) We reject the impracacal proposition that any minor violatron of qualiy
assurance regulations, regardiess of whether the violation calis plan: safety seriously into questior,
would call for denial of a license We do nol believe the Commission intended that fallible human
beings. who must adminisier quality assurance programs, would be heid to such an impractical standard.
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to explain our personal conclusions about the quality assurance
contention. Consequently, in the remainder of this Partial Initial
Decision, we use applicant’s filing freely, without quotation or
attribution, altering it to fit our own style and beliefs.

I. OVERVIEW OF ISSUE NO. 3

A. Sequence Leading to Issues of Material Fact

Applicant filed its operating license application: for Perry on June 26,
1980. In February 1981, the NRC published a Federal Register Notice of
“Receipt of Application for Facility Operating Licenses, Consideration
of Issuance of Facility Operating Licenses, and Opportunity for
Hearing.”” This notice provided an opportunity for any person whose
interest might be affected by the proceeding to request a hearing and file
a petition for leave to intervene. Several intervznor gruups and individu-
ais filed petitions in response to the Federal Register notice.

By order dated April 9, 1981,* the Board made iniiial determinations
concerning party status and scheduled a special prehearing conference
pursuant to 16 C.F.R. § 2.751a. The Board convened a special prehearing
conference in Painesville, Ohio on June 2-3, 1981, and thereafter issued
a special prehearing conference order on party status, contentions and
discovery.?

Intervenors Sunflower Alliance Inc., er al. (Sunflower) and Ohio Citi-
zens for Responsible Energy (OCRE) have litigated Issue No. 3. Al-
though Sunflower is the designated iead intervenor for Issue No. 3,'°
OCRE has also been involved actively.

As originally admitted by the Board, Issue No. 3 stated:

Applicant has an inadequate quality sssurance program that has caused or is con-
tinuing to cause unsafe construction

We defined this issue as being limited to a stop work order issued by ap-
plicant and to a related NRC immediate action letter, both of which
were issued in February 19783, and o corrective action and any remedial

736 Fed Reg. 12,372 1198")

¥ Memorar dum anc. Order (Scheduling Prehearine Conference Regarding Petitions for Intervention),
appended to LBP-81-2¢ 14 NRC 175 (1981) a1 235

7 Special Prehearing Conference Memorandum sna Order Concerning Party Status. M stions 10 Dis-
miss and 10 Stay, the Admussibility of Contentions, and the Adoption of Special Discovery Procedures,
LBP-81-24 14 NRC 175 (1981)

"0/d. 14 NRC at 231; see unpublished Memorandum and Order (Concerning Procedural Motions),
dated September 17, 1982,
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deficiencies related thereto.!' Despite the limited scope of the issue, in
the interest of full disclosure the Board accorded the intervenors broad
discovery concerning applicant’s quality assurance program.'?

On October 29, 1982, the staff filed a Motion for Summary ‘Disposition
of Issue No. 3. The affidavit supporting the staff"s motion stated that ap-
plicant had adequately addressed deficiencie$ relating to the February
1978 stop work order, and that there were no residual QA deficiencies
of a serious nature.” After considering the filings of the parties, we
granted in part the staff"s summary disposition motion.

In our summary disposition decision, we indicated that we were con-
cerned with apparent deficiencies in applicant’s control of the electrical
contractor subsequent to the 1978 stop work order. This concern
stemmed from our review of an NRC investigation report and notice’ of
violation arising from an investigation of the electrical area initiated by
NRC in October 1981,'* and related findings in an NRC Systematic As-
sessment of Licensee Performance (SALP) report dated July 13, 1982."¢
In order to consider the significance of some of the unrebutted factual
findings in Report No. 81-19 and the SALP report, we admitted for trial
the following genuine issues of material fact:

The existence, cause, severity, duration and extent of an alieged instance in
which applicant’s quality assurance program failed by not properly controlling its
electrical contractors

Whether the alleged deficiencies in properly controlling electrical contractors
extend to the proper control of other contractors.

Whether deficiencies in the control of contractor activities have resulted in unsafe
conditions at Perry

Whether applicant has an adequate sysiem for periodicaliv reviewing its program
for assuring the quaiity of contractor performance and ascertaining and correcting
deficiencies that have arisen, parucularly in systems essential to safe plant
ooeration '*

11 LBP-81-24, 14 NRC at 209-12, Memorandum and Order Concerning the Status of Ashtabuls
County and Objectiors 1o the Special Prehearing Conference Order, LBP-81-35, 14 NRC 682, 687
(1981}

12 See Memoranaum and Order (Conwerming !ate-Filed Corentions  Quality Assurance. Hvdrogen
Explosion, and Need lor incieased Safety o Control System Equipment), LBP-82.15, 15 NRC §55,
556, 64 (1982)

I3 Affidavit of James E. Xonkin and Cordel. € Williams in Support of Summary Disposition of Issue
No. 3, dated October 22, 1982

1% See letter dated September 27, 1982, James Keppler (NRC) to Daiwyn Davidson (anplicant).
enclosing Notice of Violation (September 24, 1982) and Investigation keport $0-440/8-194EIS). $0-441
/81 19(EIS) (Report No §1-19) (Licensing Board Ex. 3).

S Memorandum and Order (Concerning Summary Disposiion  Quality Assurance, Corbauie and
Scram Discharge Volume Conter.iions), dated December 22, 1982, LBP-82-114, 16 NRC at 1915-17

16 14 at 1917,
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By admitting these four issues, we were required to explore fully the
implications of the staff"s electrical investigation and findings, and to
determine independently whether any significant deficiencies in appli-
cant’s QA program were indicated by applicaat’s performance in the
electrical area.

In our Memorandum and Order (Reconsideration: Quality
Assurance), dated January 28, 1982 (LBP-83-3, 17 NRC 59), in which
we declined to reconsider our December 22, 1982 Memorandum and
Order admitting the four issues of fact, we reemphasized that our pri-
mary concern was with applicant’s QA overview program as applied to
Comstock. We noted that we would only consider other specific noncon-
formances if we found that management’s role in QA has been suffi-
ciently suspect to require that we descend to that further level of detail.!”

B. Prefiled Testimony and Evidentiary Hearing

Pursuant to our Memorandum and Order (Procedural Matters Affect-
ing the Hearing) of April 18, 1983 (unpublished), direct testimony was
filed on May 2, 1983, by applicant'* and the staff.!® Neither Sunflower
nor OCRE filed testimony or presenteu witnesses on Issue #3.

As indicated in applicant’s prefiled testimony, Mr. Edelman is appii-
cant’s Vice President, Nuclear Group. As such, he has the overall
management respounsibility for the Perry Project. The various Perry Proj-
ect department managers, including the QA manager, report to Mr.
Edelman. He has worked at Perry since 1972 in various management
capacities. Mr. Edelman was the Perry QA Manager from 1978 to 1981,
and in that capacity was responsible for applicant’'s QA Management re-
sponse to the February 1978 stop work order.”® Mr. Leidich, who is an
electrical engineer by degree and training, has worked at Perry since
1975 in various quality assurance and engineering supervisory positions.
Mr. Leidich also is currently serving as Secretary of the Nuclear Py rer
Engineering Committee (NPEC) of the Institute of Electrical and

7 Memorandum and Order (Reconsideration: Quality Assurance), dated January 28, 1983,
LBP 83-3, 17 NRC at 65, see atso Tr. 1465.

18 applicants’ Testimony of Murray R, Edelman s .d Gary R. L sidich on the Cleveland Electric Iu-
minaling Company's Quality Assurance Program for Control of Safety-Related Contractors at Perry
:‘;ucuu Power Plant (Issue #3)." dated May 2. 1983, following Tr. 1031 (hereinafter Edeiman/Leidich

esumony) .

19 “ restimony of NRC Region III on the Quality Assurance Issues of Fact Contained in the Licensing
Board's Order of December 22, 1982," dated May 2, 1983, following Tr. 1568 (testimony of James E.
Konklia, Cordel) C. Williams, George F. Maxwell, and Max L. Gildner, hereinafter Konklin, er af.,
Testimony) .

20 Edeiman/Leidich Testimony at 2-3, 7-8.




Electronic Engineers (IEEE), and has participated in developing nuclear
electrical standards for IEEE.”

In their prefiled testimony, Messrs. Edelman and Leidich provided a
general description of the staffing and organization of applicant’'s QA
program, an explanation of the procedures followed in applicani’s QA
overview of contractors, and a discussion of the application and findings
of applicant’s QA program in the electrical area. In response 10 a request
by the Board,” applicant’s direct testimony concerning the electrical
area was supplemented at the hearing by Mr. Leidich, who presented a
detailed month-by-month historical description of applicant’s QA over-
view of Comstock.*

The staff witness panel included four NRC regional inspectors, each
of whom has had NRC inspection experience at Perry.** Mr. ! aes E.
Konklin, the lead panel member, is Chief of a Reactor Projects Section
in NRC’s Region 111 office, and is responsible for coordinating and con-
trolling the NRC’s inspection and enforcement activities at Perry. Mr.
Cordell C. Williams, Chief of the Region III Plant Systems Section, su-
pervises NRC electrical inspections at Perry and was directly involved in
the electrical investigation, conducted between October 27, 1981 and
March 19, 1982.2* His name appears on Report No. 81-19 as one of the
principal reviewers of that document.” Mr. George F. Maxwell, current-
ly an NRC Senior Resident Inspector at the Shearon Harris site, was a
Region J1I Quality Assurance Specialist for Construction from 1977 1o
1980 and performed ten inspections at Perry during that period. Mr.
Max L. Gildner has been the NRC's Resident Inspector at Perry since
1981.

The stafl’s prefiled testimony summarized the results of NRC inspec-
tions performed at Perry since 1978. The testimony provided details of
the staff's 1981-82 investigation and findings and discussed the appli-
cant’s corrective action in response to Report No. 81-19.

The Board received limited appearances on May 25, 1983, and May
31. 1983.27 and conducted an evidentiary hearing on May 24-27, 1983,
ir Painesville. Ohio. We received a site tour of electrical and other areas
on June 1, 1983.

21 Edeimany/Leidich Testimony ot 3-5

271 1006 (Board)

23 T¢ 149)-1541 (i exdich). see Secuion LB, nfra

24 K onklin, er al. Tesumony at 2-1

25 Tr. 1572 (Wilhams)

26 Board Ex. 3. Report No. 8119, at 1. see Tr 1626 (Wilhams)

27 We also granted an unscheduled limited appearance on May 24, 1983 Tr. 1134-36
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C. Governing Standards

Applicant’s QA program for safety-related work is governed by the
criteria in 10 C F.R. Part 50, Appendix B, of the Nuclear Regulatory
Commission’s regulations, and by various industry codes and
standards.”® In deciding the issues of material fact we have particularly
considered 10 C.F.R. Part 50, Appendix B, Criterion II (Quality Assur-
ance Program),®® and Criterion XVI (Corrective Action).” We are not
aware of any Commission regulatory guidance elaborating upon Criterion
XVI's requirement that adverse conditions and nonconformances be
“promptly identified and corrected,” and the parties have identified
none.’* In the absence of such directly applicable guidance, we reject
OCRE's suggestion that 10 C.F.R. Part 2, Appendix C, “General Policy
and Procedure for NRC Enforcement Actions,” is directly helpful to us
in interpreting this language.

In the context of the serious problems addressed in Appendix C,
“prompt” may be defined as “immediate.” However, this use of lan-
guage in Appendix C is consistent with our view that we should apply a
reasonabieness test to determine what is “prompt.” If a deficiency is
serious, particularly if it has immediate implications for ongoing
construction, it must be remedied immediately. On the other hand, less
serious deficiencies or minor deficiencies in written procedures may be
resolved “promptly™ in a matter of days or months.

Furthermore, in reviewing a very large number of deficiencies, a rea-
sonableness standard considers the possibility that there will be some
laggards in the race to resolution. Providing the laggards do not them-
selves constitute serious problems, their existence merely confirms the
bureaucratic principle that institutions are unable to resolve everything

I8 Edeiman/Leidich Testimony at 12, Auachment 3.

9 See LBP-82-114, 16 NRC 2t 1914 In that decision. we referenced what we view (0 be the relevant

portions of Criterion I, namely:
The quality assurance program shall provide control over activities affectuing the quality of the
wdenufied structures, systems. and components. 10 an extent consistent with their importance to
safety. . . The applicant shail regularly review the status and adequacy of the quality assurance
program. Management of other organizations participating in the quality assurance program
shall regularly review the status and adequacy of that part of the quality assurance program
which ihey are executing.

30 Criterion X VI states:
Measures shall be established to assure that condi*ions adverse 10 quality, such as failures,
maifunctions, deficiencies, deviations, defective r.iatenal and equipment, and nonconformances
are promptly identified and corrected. In the case of sigmificant conditions adverse 1o quality, the

« Mmeasures shall assure that the cause of the condition 1s determined and corrective action taken

to preclude repetiion. The denufication of the significant condition adverse to quality, the
cause of the condition, and the corrective action taken shall be documented and reported to ap-
propriate leveis of management.

31 See Tr. 13991400, 1594-99.




immediately. Small numbers of relatively unimportant laggards are not
of themselves a source of serious concern.

In addition, we note that intervenors are required to do more than
simply cite deficiency reports (applicant’s or staff’s) in support of their
quality assurance contention. The number of deficiency reports is an am-
biguous measure of the success of a QA program. A low number of find-
ings may indicate either an inactive QA program or a very effective one
that prevents recurring difficulties. Likewise, a large number of findings
may indicate that a QA program is active or that it has failed to prevent
the recurrence of deficiencies.’? Furthermore, were we to pay excess at-
tention to the number of deficiencies, by itseif, we might “create an ad-
verse incentive for reporting deficiencies; and this incentive could se-
riously impact safety.”* »

II. RELATIONSHIP BETWEEN APPLICANT
AND COMSTOCK

Applicant presented extensive lestimony about its QA overview of
Comstock. Some of the testimony described the characteristics of appli-
cant’s QA overview program for controlling safety-related contractors,
including Comstock and others. Applicant also gave specific testimony
on how their overview program covered the electrical area. This included
a detailed review of the major QA findings against Comstock and the
corrective actions taken by the contractor.

A. Applicant’s General Program

Applicant manages the Perry Project through its Project Organization,
consisting of all applicant and consultant’* personnel at the Perry site.
There are now approximately 650 applicant and 700 consultant
personnel. Contractors are not part of the Project Organization.”

Applicant consolidated its entire project organization it the Perry site
in 1978 as part of a major corrective action program put into effect fol-
lowing the 1978 stop work order.’* The Board finds that the post-1978
raanagement changes, devised by the applicant and the staff. reflect sig-
nificant organizational imprc vements.

32 LBP-81-24, 14 NRC at 211

34

3 The consultants provide specific expertise o7 short-term support to applicant. They are “integrated”
into the Project Organizauon. Edelman/Leidich Testimony at 11

B a?

¥ 74 m 8-9, 15:16
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Mr. Edelman presides over the Project Organization.’” In this role, he
has ultimate project responsibility for the quality assurance program.
Mr. Edelman testified as to the close organizational and working rela-
tionship between his office and those of other senior applicant
executives, including the President. Executive communications were
formalized as part of applicant’s corrective action following the February
1978 stop work order. Applicant instituted formal monthly vice-president
meetings and quarterly management meetings with applicant’s Chief Ex-
ecutive Officer and President. In addition, applicant established a special
QA advisory group which assists Mr. Edeiman on key program issues.’
Also, since 1978 the Perry Quality Assurance Manual has contained a
policy statement signed by applicant’s President, which describes and
commits applicant to a strong, independent QA program for Perry.”*

The Board concludes from this uncontradicted evidence that appli-
cant’s most senior management has been thoroughly involved in the
management of the Perry Project, and in particular the quality assurance
program. We believe that this type of senior management involvement
is a prerequisite to the successful implementation of a nuclear quality
assurance program.

Applicant’s direct testimony described the organization and staffing of
the Perry Quality Assurance Department, the QA systems used by appli-
cant for controlling contractors, and the applicant’s management tools
used for periodically reviewing the effectiveness of the QA program.*

Applicant’s Nuclear Quality Assurance Department is headed by the
QA Department Manager. He reports to the Vice President, Nuclear
Group (Mr. Edelman) and has organizational status and authority equal
to that of the managers of the construction, engineering, and operations
departments. Under the QA Manager are various QA sections headed by
applicant’s general supervisors. One of these is the Construction Quality
Section (CQS), which has the direct responsibility for QA control of con-
struction contractors such as Comstock. CQS is divided by discipline
into four units, one of which is the CQS electrical unit. Separate from
CQS is the Quality Auditing Unit, which is responsible for internal
audits of the Project Orgar.ization as well as contractor audits.*'

Since 1978 applicant’s QA Department has grown from fewer than 50
to approximately 200 personnel. The CQS electrical unit has grown from
2 in 1977 to 12 currently. Applicant’s personnel perform “second-line”

3T A aumber of applicant's project management officials (including Mr. Ede/man) have significant
prior project QA experience. /d. at 10-11

™14 a17-8 15-16, 23-24.

39 /d at 14, and Attachment 3.

40 /4 a1 815, and Attachment 2.

41 /d a8, 16, 18-19, and Attachment 2.
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surveillance and inspection. “First-line” inspection is performed by the
contractors’ QA/QC personnel, who currently number in excess of 300.
Applicant’s QA force has been increased when construction activities
have increased. Applicant presented uncontradicted evidence that Perry
has one of the largest nuclear plant QA departments in the country, and
that as of June 1982 it had the best (lowest) ratio of craft to quality
assurance/quality control (QC) personnel of any plant under
construction.*” The QA staff has a large number of certified inspectors
and auditors. The rate of turnover of personnel has been low. Mr. Edel-
man attributed this to applicant’s salary structure, to training and promo-
tion of inspectors, and to applicant’s success in attracting experienced
personnel with local ties.** The Board was favorably impressed with the
evidence applicant presented regarding applicant’s overall QA staffing
and organization.

Applicant’s QA oversight of individual safety-related contractors
begins with detailed reviews of the contractor’s written QA program and
procedures, which must conform to applicant’s QA program. The con-
tractor’'s program must be approved by applicant before safety-related
construction can commence. During construction, applicant continues
to review and approve all changes to the contractor’s program and
procedures.*

Applicant’s daily oversight of the contracior’s QA/QC program imple-
mentation is the responsibility of inspectors and quality engineers (QEs)
in the Construction Quality Section. The inspectors and QEs are orga-
nized by contractor areas, with a responsible QE and supporting inspec-
tion staff assigned to each contractor. The inspectors spend 85 to 90% of
their time in the field overseeing and inspecting the contractor’'s QA/QC
work. The extent of field surveillance and inspection is intended to be
related to the safety significance of the activity, the level of construction
activity, previous contractor performance, and the exten:. to which a
new type of work or procedure is involved. The inspection results are
reviewed by the responsible QE, who also performs “process audits™ in
specified areas, as well as other ongoing QA program and procedure
reviews. The responsible QE participates with a design engineer and con-
tractor administrator on a “contract team,” which meets regulariy to
review the status of the contractor’s program.*

Applicant’s QA program uses formal documentation/close-out
mechanisms, including nonconformance reports (NRs), observation/

4214 319, 17, Tr 1045.54, 1215-17 (Edeiman)

43 Edeiman/Leidich Tesumony at 9-10, 19

4474 at 13,1920

4514 a1 9, 16-19, 22, Tr. 1077-83, 1118 (Leidich and Edeiman).
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surveillance or audit action requests (ARs),* corrective action requests
(CARs),*” and stop work notifications (SWNs). Each is recorded by the
initiating inspector or auditor, and tracked through the system until
closeout. Each applicant and contractor NR is entered into a central,
computerized NR tracking system and monitored by an NR coordinator
in applicant’s QA Department. Applicant’s testimony documented the
number of NRs, ARs, CARs, and SWNs issued to date in the electrical
area, and the total number of such documents issued to all safety-related
contractors, *

Applicant uses a number of different periodic review mechanisms to
overview its formal daily inspection and corrective action program. CQS
prepares monthly performance analysis reports (PARs) discussing indi-
vidual contractor performance. These are based on quantitative informa-
tion collected by the responsible QEs. Significant PAR information is
passed up applicant’s management chain.*

Of central importance tc applicant’s QA overview program are quarter-
ly reports® prepared by the QA Department manager. These reports,
which were a response to applicant’s 1978 QA difficulties, provide sum-
maries of contractor QA performance for the quarter. The reports are
reviewed at quarterly Chief Executive meetings."

The Quality Assurance Advisory Committee (QAAC), composed of
senior CEl managers, the corporate QA managers for applicant’s
consultants, and an outside QA consultant, separately reviews site QA
reports and conducts first-hand reviews as part of applicant’s overview
program. The QAAC then consults with and advises applicant’s Vice
President, Nuclear Group, regarding its findings."? Mr. Maxwell of the
staff indicated that the QAAC was not established in response to an
NRC requirement, however, he believes that the committee has been
beneficial to the Project.™’

- —— . 2 .

45 When appiicar. QA personnel idenuficd programmatic or procedural deficiercies not involving plant
“hardware,” these a.e documented by CQS personnel as observation or surveiilance ARs, or by the
Quality Auditing Unit as audit ARs. The Quality Auditing Umit is responsible for the tracking and
follow-up of all ARs. A computenzed tracking sysiem is used for this purpose. Each Unit is responsible
for closing out ARs which it generates. Edeiman/Lerdich Testimony at 21

4717 in reviewing an AR the unit that generated it determines that a serious programmaltic probiem is
involved, that umt changes the AR 10 a CAR. The purpose of the CAR 1s to assure tha! the problem re-
cerves increased management attention. All open CARs are idenufied 10 applicant’s managers and the
Vice President, Nuclzar Group, on a monthly basis /d

48 /4 41 20-21; Tr. 1076 .77, 1116-22 {Leidich and Edelman)

49 Edelman/Lewdich Testimony at 23 Konklin, er al, Testimony at 20-21.

50 Assessment of Quality Assurance Program Effectiveness for the Perry Nuclear Power Plant, First
Quamer 1979 — First Quarter 1983 (Licensing Board Ex. 2), idenufied at Tr. 1256, received at Tr. 1259

51 Edeiman/Leidich Tesumony at 16, 24; Tr. 107475, Konklin, er al. Testimony at 21,

51 Edeiman/Leidich Testimony at 16, 24. Konklin, er ai., Testimony at 22.

53 Tr. 1781-83 (Maxwell).
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Another aspect of applicant's QA overview is its formal auditing
program. Applicant created the Quality Auditing Unit in 1980 as an inde-
pendent QA Department unit reporting directly to the QA Department
Manager. This replaced the former auditing arrangement, under which
audits were performed by the CQS QEs, along with their other
responsibilities. The auditing unit conducts annual audits of safety-
related contractors, as well as periodic internal audits of the Project Or-
ganization's QA program impiementation.™

These reviews collectively constitute applicant’s periodic review
system. Applicant emphasized that its overview mechanisms are not in-
tended to substitute for the formal inspection and corrective action
system (ie., the NR/AR/CAR/SWN system). Further, applicant
stressed that periodic QA reports are principally for highlighting problem
areas, rather than for detailing program areas that are working well.

In response to a Board inquiry, Mr. Leidich illustrated how applicant’s
QA process is applied, using the example of electrical cable pulling. The
first step described was the pre-pull walkdown inspection of the cable
tray or duct bank. lts purpose is to examine for any obstructions that
might damage the cable during the pull. In addition to the contractor’s
pre-pull inspection, applicant may formally identify to the contractor a
mandatory hold or witness point to enable applicant’s QA/QC personnel
to perform a second line inspection prior to cable pulling.*® The contrac-
tor must perform 100% coverage of all cable-pulling activities. If the pull
is complex. applicant would also perform surveillance over all pulling
activity. This decision would be made by the QE, and would be reviewed
by his QA management, including in some cases the QA Department
Manager. Both the contractor’s and applicant’s inspectors prepare inspec-
tion reports ol their activities, and formally document any deficiencies
that are found. That documentation is then reviewed by applicant’s QE,
and ultimately becomes part of the project’s permanent quality records.
The QE then prepares reports, generally on & weekly basis, of the status
of cable installation acuvities, including performance evaluations of the
contractcr. These reports go to the CQS supervisor and then to the QA
Departmert Manager. information in these reports then is conveyed to
senior management through the previously described reporting system.*

For each of the inspection steps, there are detailed work and inspec-
tion procedures. These procedures receive thorough reviews by applicant
design and quality engineers prior to being accepted for use. The indi-

4 Edelman/Leidich Tesumony at 18-19 28
5 See. e, Tr 1509 (Leidich)
56 Tr 1085-89. 1096-97 (Lewdich!
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vidual inspectors are responsible for documenting compliance with ap-
plicable work and inspection procedures.’’

During the actual cable pull, dynamometers are attached to the cable.
These register cable tension during the pull and are read by inspection
personnel to assure that the tension is within pre-specified limits. Al-
though the manufacturers’ engineering values for cable tensions are con-
servative*® any overtensioning is documented on an NR, which then re-
ceives engineering review. If over-tensioning occurs, the design engineer
may direct that the cables be scrapped or may determine that the cable
may be used as is. To determine that a cable may be used as is, a design
engineer may perform additional calculations or may consult with the
manufacturer concerning the need for additional tests.**

Mr. Leidich also described post-pulling inspections. These include
meggering tests performed by the contractor’s inspectors. Their purpose
is to measure for possible cable insulation deficiencies that may have
been caused by faulty pulling procedures. After the completion of these
tests, the cable is turned over to applicant’s inspectors, who perform a
review of ail documentation. This assures that any deficiencies are prop-
erly identified and corrected prior to turnover. At the completion of this
second level of review, applicant’s nuclear test section performs another
review of the cable system, which may include another meggering test.
This would be followed by preoperational testing.*

In addition, cable pulling is covered by applicant’s formal audit
program. Audits are performed at least annually and may be performed
more often in specified areas, particularly when there is a concern over
contractor performance. There may also be increased auditing when a
new work activity begins. Audit checklists are used by the auditors, with
input from the quality and design engineers.*'

The staff's direct testimony described the staff"s construction inspec-
tion program for Perry, and provided a summary of the stai”s irspection
findings since the beginning of the project. The NRC reviews applicant’s
written QA program and procedures, as well as those of the contractors.
The staff observes, on a sampling basis, the construction and QA activi-
ties at the site. This is followed by a review of QA recerds. The staff"s in-
spections are intended to assure tha: the Perry QA program is identifving
and requiring correction of significant Jeticiencies.®? In addition to the

57 Te 1094-96, 1099 (Lewdich)

¥ Tr. 1097.1104 (Leidich)

9 7¢%1107-08 (Leidich).

50 Tr 1104-07 (Leidich)

51 Tr. 108993 (Leidich)

52 Konklin, er al, Testimony at 4-5.




staff’s routine inspection program, the staff evaluates and investigates
allegations and performs special team inspections by regional or head-
quarter groups such as the Regiona! Construction Assessment Team
(CAT) review performed at Perry in July and August 1982.%

From July 1978 to April 1983, the staff spent over 6000 inspector
hours on inspections at Perry. The staff conducted 95 inspections and
identified 64 noncompliances. There were thirteen noncompliances
issued in the electrical area. The total number of noncompliances at
Perry was average for construction sites in Region IIl. The noncompli-
ances identified were not serious, as defined under NRC enforcement
policy guidelines. During this period, the stafl issued no enforcement
orders and imposed no fines.* The NRC’s 1982 CAT investigation re-
quired 464 inspector-hours and included, among other things, a review
of applicant’s QA overview program, corrective action systems, in-
process inspections, and inspector effectiveness. The CAT review
concluded that applicant’'s QA program appeared 1o be satisfactory.*’
Three NRC Systematic Assessment of Licensee Performance (SALP)
reports, covering July 1979 through September 1982, made similar find-
ings about the acceptability of applicant’s overall regulatory
performance *

When the staff has identified deticiencies, it has considered applicant’s
corrective actions to be effective. Indeed, Mr. Cordell Williams, who im-
pressed the Board with his candor and concern for the public safety,
stated that applicant “tends to go further” than required and is
“extraordinarily responsible across the board.”*" Staff witnesses further
testified that in their view, all deficiencies identified by the NRC at
Perry either have been or will be corrected, so that no unsafe conditions
will exist at the time of fue! load or operation.**

The staff’s preiiled testimony also discussed applicant’'s QA overview
system and stated that the system is adeguate 1o assure the quality of
contractor performance. including the identification and correction of

63 jd at 56

o g are-7,9

& 14 a1 10

o6 /4 However, the staff did rate the Perry elecirical area “below average” in the 1982 Pern SALP
repost (SALP 2) The rating vas based on ihe findings of the stafl’s 1981-82 investigation. /d To avoid
a doubdle penalty for findings of Report No 81-19, and because of the corrective action under way, the
staff did not rate the electrical area in the SALP 3 Report. Tr. 1588-89, 1780 (Konkiin), 1834.35
(Williams) Staf! witnesses testified that during the SALP 2 period seven plants were rated n the eleciri-
cal area and four of the seven received below average raungs. Tr 1794 (Konklin). See Secuon V. mfra

67 Konklin, et ai, Testimony a1 23-24 Tr. 1672 (Williams). See Section V., infra.

68 Konklin, et al.. Tesumony at 27
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any construction deficiencies.® The staff testified that it does not believe
there has been a loss of control of Comstock or other site contractors by
applicant.™

The Board has considered the evidence presented’ concerning the ef-
fectiveness of applicant’s general QA overview program. Based on this
evidence, we find applicant’s general program to be an acceptable one.
We conclude that applicant’s program is comprehensive and provides ap-
propriate assurance that significant construction deficiencies have been
and will be identified and corrected, thereby minimizing the likelihood
of unsafe conditions at the plant.

B. Chronology of Applicant's Electrical QA Program

Applicant’s prefiled testimony summarized applicant’s initial selection
and QA review of Comstock in 1977, and then discussed applicant’s
principal QA findings against Comstock, and corrective action taken,
since the time Comstock began its work at Perry.”? At the commence-
ment of the hearing, the Board requested a more detailed
“play-by-play™ discussion of applicant’s overview program in the electri-
cal area.”

Applicant answered the Board’s request with a detailed presentation
by Mr. Leidich.™ In response to our recommendation,™ applicant’s pro-
posed findings of fact and conclusions of law provided a matrix listing
some of the major areas covered by Mr. Leidich's presentation, with ac-
companying record citations. The matrix summarizes by quarter the
number of applicant audits, applicant and Comstock stop work orders,
and NRC inspections in the electrical area, and records Comstock QA
and craft levels, and selected electrical construction completion levels
discussed by Mr. Leidich. Although Mr. Leidich's presentation was pre-
pared 0. short notice, it provided relevant information that we believe
adds weight to applicart’s and staff"s other testiimony. As the matrix

% /4 at 20-24 The stafls resumony discussed the applicant’s “seif-initiated” Institute of Nuclear
Power Operauons (INPO' evaluaticn, which found applicant’s QA overview program (o be savsfactory
fd a1 74, 26 At the heaning Mr. Edeiman ex;iained the scope of the INPG review, which evaluated ap-
ohicant’s QA program as weil as other areas of the project. Applicant entered INPO QA findings on appli-
cant’s AR ‘racking sysiem .0 assur proper closecy’ of the programmaty and procedura. (indiags in the
Report. Tr. 1260-65. 1400-00, 148586 (Sdeiman)

70 Konklin, et al, Testimony at 10-14, 2526

1 Sections (11.B. IV and V, iyfra. focus on the specific application of the program with respect 1o
Comsiock.

"2 Edeiman/Leidich Testmony at 26-32.

73 Te. 1006-08 (Board)

TAT: 14891551 (Leidich)

5 Tr 1490 (Board)



reflects, Mr. Leidich documented irequent applicant audits and NRC in-
spections of the electrical area before and after the stafl"s 198]1-82
investigation. As of September 1981 (ie., just prior to the commence-
ment of the NRC's 1981-82 investigation), applicant had already con-
ducted forty-six audits of Comstock.™

After the initial preparation, in 1974 and 1975, of the specification for
the electrical work at Perry, including an “attachment specification™ de-
scribing electrical QA requirements, applicant in 1976 prepared a pro-
spective bidders list with input from applicant’'s QA Department. Appli-
cant held meetings with prospective bidders in 1976 and early 1977, and
established a qualified bidders list in March 1977, Later in 1977 applicant
conducted contractor interviews and site visits and reviewed contractor
proposals. In October 1977 applicant conducted a pre-award QA sufvey
of Comstock at Comstock’s corporate headquarters, and at the Fermi-2
nuclear site in Michigan where Comstock was performing electrical
work, including quality assurance.”” Applicant awarded Comstock the
electrical contract in November 19777

Applicant’s post-award QA review of Comstock procedures began in
December 1977 Retween December 1977 and October 1978, applicant
and Comstock ~ .2'oped Comstock's program and procedures. No
safety-related stallation work was performed during this period.™ Ap-
plicant’s February 1978 stop work order had no direct effect on Com-
stock since Comstock was not performing work in the field, however, ap-
plicant did upgrade the electrical QA attachment specification as part of
applicant’s overall corrective action program following the stop work
order ¥

In October 1978, Comstock commenced its first safety-related activity
with the installation of duct banks and manholes.*’ As summarized in ap-
plicant's prefiled testimony, safety-related work performed until
mid-1980 in the electrical area was nrinarily undergrourd cable
ductwork, cable tray hanger instaliation. and field placement of
equipment. Few complex electrica' instz lations were completed during
thes period. For example, less than 1% of the safety-related conduit had
been installed as of mid-1980.%

—

™ Tr 1539 (Ledich)

T Tr 1286, 149193 (Leidich)

"8 Originally, Comstock was i perform the electrical and QA work. and the major part of the construc-
uon ss part of a joint venture The joint venture was dissolved in mid-1980 See [ delman/Leidich Tes-
umony at 25-26.

YT 149298 (Leidich)

80T 1495 (Edeiman)

81 Tr 149798 (Lesdich)

2 Edeiman/Lerdich Testimony, Attachment A




Mr. Leidich's presentation provided details which demonstrated to
the Board that applicant was providing close QA overview of Comstock’s
activities during this 1978-1980 period.* In 1979 alone, applicant con-
ducted thirteen audits of Comstock covering numerous aspects of Com-
stock’'s program.*™ This suggests to the Board close involvement in Coin-
stock’s activities by applicant. In 1978, 1979, and the first half of 1980,
applicant was identifying deficiencies and achieving corrective action
with regard to Comstock’'s QC staffing, electrical cable separation
criteria, timeliness of audit closeouts, the need for procedure
clarifications, and other areas.’® The evidence indicates that applicant
was adequately aware of Comstock's activities during this period.

Applicant testified that as the more complex electrical installation
work increased in he last half of 1980, applicant shifted the emphasis of
its QA overview from program and procedure development and review,
to surveillance o: procedure implementation and field installation
activities. During this time, applicant documented Comstock conduit in-
stallation problems; and took corrective action. Comstock increased and
better defined its in-process nspections, and applicant stepped up its in-
stallation surveiilance.® With the benefit of this intensified QA/QC
effort, applicant identified a trend of Comstock misinterpretations of
drawings and specifications and directed corrective action, including in-
creased craft training."’

In September 1980, as a result of an internal CAR, Comstock began
an extensive program for upgraded craft training, which has continued
to the present. Also in the last half of 1980, applicant continued to press
Comstock to increase its QA/QC staffing for upcoming work.** In Octo-
ber 1980,% applicant met with the President of Comstock and discussed
the importance of hiring additional QA/QC staff.* Mr. Leidich testified
that there was a substantial industry shortage of qualified electrical
inspectors in 1980 and 1981, and that Comstock was actively recruiting
for inspectors during that period.” [n November 1980, applicant partici-
pated in Comstock cratt naning sessicas. 'n December. applicant audit-

83 Tr 149721510 (Leidich)

MTr 1500-06 (Leidich)

85 Tr. 1497-1512 (Leidich)

% Edeiman/Leidich Tastimony at 27

74 2728

M My Lewdich tesifiea (he' alibough the nepe wr/craft . atios were satisfactory in late 1980 and early
1981, applican® was “irying (0 get tie contractor out in front of the installation™ in anticipation of 1981
installation activities. Tr. 1512-13. 1519 (] eidich). see Tr 1620 (Willams)

l.:“ \::;wrmdum and Order (Concerning Scheduling), Septemoer 16, 1982 (unpublished), at 3 Tr.
%0 Te 1511413 (Leidich)

' Tr 1513-14, 1521-22 (Leidich). Edelman/Leidich Testimony st 28. See Tr. 1645-46, 1855-56
(Williams) .
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ed Comstock’s craft training program and identified areas for
improvement.®

Comstock did increase its QA/QC staff throughout 1981 in response
to CEl's requests; in addition, applicant increased its field surveillance
and conducted additional audits of Comstock’s surveillance activities
and nonconformance system. Mr. Leidich discussed ten applicant audits
of Comstock that were conducted in 198] prior to the commer ement
of the NRC’s 1981-82 investigation. In addition to addressing Com-
stock’s surveillance and NR system, applicant’s audits of Comstock
reviewed such areas as inspector qualifications, certifications and
training; Comstock internal auditing; corrective action documentation;
craft training; and the overall implementation of Comstock’s QA
program. Appiicant was identifying procedural deficiencies, and corsec-
tive action was being implemented.*

Based on the foregoing, the Board concludes that applicant’s QA pro-
gram was actively overviewing Comstock's QA program for the period
prior to the commencement of the NRC Stafl’s 1981-82 investigation.
Applicant was identifying deficiencies and requiring appropriate correc-
tive action. Almost all the deficiencies appear to be procedural and not
to be significant construction errors. Applicant apparently reported to
the NRC and adopted appropriate remedial actions for each instance
where items of potential safety significance were detected.®

Although intervenors had an opportunity to undertake broad discovery
and to cross-examine applicant on its testimony, they have not raised
any doubts about the handling of individual deficiencies and have given
no specific reasons for doubting the adequacy of the overall pattern of
quality assurance activities. There is no reason to believe that the quality
assurance program ever was inadequate to detect and cerrect unsafe
conditions

In November 1981, applicant ordered that Comsiock stop safety-
related cable pulling. Applicant’s witnesses testifiea that the stop work
notification was isz1ed Secause of the accumulation of Comstock pro-
cedurzl def cienicizs and becausz of concerns raised by a joint NRC/CEI
observation a! the beginning of safety-related power duct bank cable

S27r. 1514-12 (Lerdicn)

SITe 1518.27 ‘1 eidich), Edelman/Lewtich Test:mony at 29 In August 1981, at the beginning of its
cable terimiaauon activiies, Comsteck itselfl issued several internal stop work orders as a result of pro-
cedural difficulties with the terminations. Tr. 1525 (Leidich)

94 A ppiicant filed 10 C.F R § 50 55(e) reports in January 1980 (cable tray and conduit hanger gusset
plates' Tr 1506-07. September 1981 (cable tray sphice boit torquing requirements), Tr. 1525-26. Octo-
ber 1981 (cabie tray mounting devices). Tr. 1527, and December 1981 (attachment welds on safety-
related switchgear), Tr. 1528-29 (Leidich). see Tr. 1543-48 (Leidich)
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pulling.® Applicant required Comstock to review thoroughly its safety-
related cable-pulling program and procedures before it lifted the stop
work order in January 1982.% Applicant subsequently issued stop work
notifications against Comstock in December 1981, regarding electrical
terminations; in February 1982, regarding techniques for nondestructive-
ly examining welds; and in March 1982, regarding potential flammability
of motor control center materials.”’

Mr. Leidich discussed twenty applicant audits of Comstock in 1982.
These covered a variety of areas, such as cable tray and conduit
installation; raceway separation criteria, corrective actions on cable
pulling; document control; storage and maintenance; applicant’s annual
18-criteria audit under 10 C.F.R. Part 50, Appendix B criteria; and a
follow-up audit to the 18-criteria audit.*® In addition, applicant issued
five corrective action requests to Comstock during 1982.%

In 1982 applicant also established a hold point for closeouts of all
Comstock NRs,'® requiring Comstock, prior to closing out any NR, to
formally notify applicant QA/QC personnel, who would then review the
proposed closeout.'” In June 1982, as part of Comstock’s significant
steps to upgrade training, Comstock held craft training workshops in
conjunction with the National Electrical Contractors Associaticn and the
International Brotherhood of Electrical Workers. The workshops empha-
sized conduit installation and cable-pulling requirements and reviewed
applicable QA requirements.'”? Between January 1981 and July 1982
Comstock gave approximately 15,000 person-hours of training to its
craft and QA/QC personnel.'” Applicant’s QA overview continued on
an intensive basis in early 1983./%

The Board concludes ‘nat applicant conducted an intensive QA over-
view of Comstock from late 1981 through early 1983, and that applicant
adequately controlled Comstock’s work. Applicant conducted a steady
stieam of reviews, inciuding at least 25 audits; and took s:gnificant cor-
rective action steps during this period, inciuding issuing 4 stop wo:k
notifications against Comstock. There i ¢vidence demonstrating that
Comstock undertook major correcti*2 action in response to appiicant’s

9 Edelman/Lewcicn Tesumony ar 29; Tr. 1577-28 (Leigich)
9 Edeiman/Leidich Testimony at 29, 71 1532 (Leidich).
97 Tr. 1529, 1532, 1534-35 (Leidichs

98 Tr 1534-41 (Leidich).

99 Tr. 1532-33, 1535, 1538-39 (Leidich).

100 Tr. 1540 (Leidich).

10} 3¢ Tr. 1085 (Leidich).

102 Edeiman/Leidich Testimony at 32; Tr. 1537 (Leidich).
103 Edeiman/Leidich Testimony at 28 Tr. 1538 (Leidich}
104 Tr. 154142 (Leidich)
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involvement, particularly in the area of QA/QC staffing, and QA/QC
and craft training. We note that Comstock's QA/QC staff almost
doubled in this period, and that the current ratio of craft to QA/QC is ap-
proximately 3 to 1, which indicates close Comstock QA/QC coverage of
the work in progress.'®

-

IIl. TIMELINESS OF CORRECTIVE ACTION

The Board received evidence concerning the closeouts of NRs, ARs
and CARs. This was an item of initial concern to us in light of state-
ments in Report No. 81-19 and the July 13, 1982 NRC SALP Report
which suggested that electrical problems at Perry were not being prompt-
ly identified and corrected. Preliminary findings from the Stafl’s 1982
SALP Report stated:

Taken individually these findings may not represent major problems, but collectively
they reveal deficiencies in the implementation of the quality assurance program in
that problems are not identified and corrected in a timely manner. '%

Thereafter, the Staff's September 27, 1982 letter transmitting Report
No. 81-19 to applicant stated:

We are concerned that even though your continuing assessment of the elecirical
contractor’s performance showed degradation of the quality assurance program, you
Jailed to invesngaie in a prompt manner the elements contributing 10 the poor per-
iormance and require adequate corrective action 10 upgrade the program.'?

Specifically with respect to applicant’s corrective action system, Report
No. 81-19 at 92-93 discussed a staff review of Comstock responsiveness
to applicant audit findings issued between November 1978 and Decem-
ber 1981. That review disclosed “what appeared (o be L.K. Comstock’s
poor performance in closing out applicant audit findings. ™'

Applicant and staff presented extensive tesiimony concerning the
timeliness of Comstock s corractive action in response 0 NRs, ARs,
anc CARs ssued in the electrical area.

With resnect to nonconiormances, applicen.’s prefiled tesurrony in
dicated that appheant and Comsiock have issucd approximately 2600

105 Edeiman/Lewdich Testimony. Atachment A

106 SALP 2 Report at 7 (emphasis added) See LBP-82-114, 16 NRC at 1916

107 | icensing Board Ex. 3, NRC letier 10 applicant dated September 27, 1982, at | (emphasis added) .
108 |icensing Board Ex 3, Report No. §1-19, a1 93
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NRs in the electrical area.'” Mr. Edelman testified that 240 of the NRs
are still open.'"” NRs must be resolved before the plant can go into
operation; however, applicant’s practice has been to attempt to obtain
disposition of NRs within 30 days and to track the status of all noncon-
forming conditions open longer than 30 days.'"

Mr. Edelman testified that the timeliness of corrective action imple-
mentation depends, in part, on factors such as the type and phase of con-
struction in the area and the projected time for turnover of the item
involved.!'? Mr. Edelman stated that th: most important QA considera-
tion with respect to open NRs is to have an adequate system to track
and identify the status of every NR, and that applicant’s NR tracking
system accomplishes that purpose.'’’ Mr. Edelman also presented uncon-
tradicted testitaony that applicant’s reviews and audits have not identi-
fied an undue delay in the closeout of NRs.''*

No timeliness problems in connection with the closeouts of NRs were
cited by staff witnesses. Mr. Konklin testified that in order to apply the
timeliness requirements of 10 C.F.R. Part 50, Appendix B, Criteria
XVI, a judgment must be made based on a number of considerations,
such as the type of item, the significance of the deficiency, the stage of
construction, whether the item would become inaccessible due to con-
struction in the near future, and the hold points that might be involved
in the work.''* Mr. Maxwell testified that IEEE-336 requires applicant to
resolve unsatisfactory conditions before operating a system.''

Based on the evidence, it is clear to the Board that the closeout of
NRs has not been a problem. The intervenors have not raised any seri-
ous doubts about the adequacy of the closeout systems. The Board is en-
tirely satisfied that applicant’s system is closely tracking the status of
NRs at Perry. and that nonconformances are being properly closed out
in a manner consisient with their safety significance.

The Board and inte.venors aiso injuired extensively into whether
Coms.ock nas corrected applicant ARs aid CARs on a 'imely basis.'

199 Edeiman/Ledich Testimony ai 20.

“10Te 1356-77 (Lge'man)

U1 Te 1162-63 (Edeim=n) The 3 .day time for “disposition” refers ‘o review 0y the design engineer
and a decizion as ' .be appropriate type of corrective a' on 10 | ¢ implemenicd raiher than to the con-
tractor s f'nal mpiementation of the spectiied corrective ac on. Tr 116749 (Edeiman)

11297 1163-64 (Edelinan)

3 Tr 1162-04 (Edelman).

4 Te 1164-66. 1168-69 (Edeiman)

5 Tr 1596 (Konklin).

HET* 1597 (Maxwell)

117 ARs and CARs involve procedural or programmatic deficiencies not involving plant “hardware.” A
CAR is essentially an escalated AR See note 47, supra; Tr. 1279 (Leidich); Tr. 1312-14 (Board): and
Tr. 1371 (Edeiman).




At the hearing, Sunflower's representative and the Board asked appli-
cant’s witnesses 1o address the statements in Report No. 81-19 regarding
Comstock’s apparent lack of timeliness in responding to applicant audit
findings.''* Messrs. Edelman and Leidich agreed with the Staff's finding
at 93 of Report No. 81-19 that there were excessive open ARs against
Comstock as of the time the staff"s review was conducted.''* However,
applicant had issued a number of CARs and an SWN to Comstock for
lack of responsiveness to applicant audit findings.'® Mr. Edelman and
Mr. Leidich also testified that applicant had recognized underlying prob-
lems such as Comstock’s QA/QC staffing and training, and that applicant
took significant steps to address these areas.':' We have previously
concluded that a significant improvement in Comstock QA/QC staffing
and training has indeed been accomplished.'? Mr. Leidich testified-that
applicant saw improvements in some areas covered by its audit findings
and that in other areas there were lingering problems.'*’ Mr. Edelman
testified that applicant continues to take any action (e.g., upgrading an
AR to a CAR or issuing a SWN) it believes is required to get responsive-
ness from the contractor.'?

The uncontradicted evidence is that open ARs and CARs are not a
current problem with respect to Comstock.'** Applicant’s prefiled tes-
timony stated that applicant has issued 267 ARs against Comstock.”* Al-
though there was no evidence as to the precise number of current open
ARs, Mr. Leidich testified that the long-standing “problem™ ARs
against Comstock have now been closed out. As 1o CARs, as of the time
of the hearing, applicant had issued eighteen CARs against Comstock.
Only two of these (both of which were issued in 1983) remained open as
of the hearing.'?” Since the time of the NRC's 1981-82 investigation, ap-
plicant has requested Comstock te respond to all ARs and CARs within
five days with an appropriate plan and resyonse scheduie, which Com-
stock has done.'™

T 1274 (Licensing Board). T+ 118 (Hubbard!

19 Tr 12785-79 136364 iLeda. Tr 1371 (Edeiman)

120 Ty 1371 (Edelman) See Tr. 1308-11. i%07 (March 1980 CAR), Tr 1527 (November 19¥]1 SWN)
Tr 1535 (April 1987 CAR), Tr. 137478, (538 (August 1982 CAR) (Lesdich)

121 T¢ 127279 (Edelman/Lexhicn), pp 1283-84, supra

122 Pages | T#5-86, swpra; see Tr 136970 (Leidich)

+13Tr 1279 (1 2idich)

1247, 1371 (Edc'man) See e.g. Edelman/Leidich Testimony at 33 (discussing applicant’s responses
1o Comstock's final inspection backlog)

1235 Tr 1366-68 (Leidich)

136 Edelman/Leidich Testimony at 21

127 T 186768 (Silberg)

128 Tr 1375-76 (Leidich)
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There was testimony by applicant that the acceptabie time for closing
out ARs depends again on the circumstances.'? The Board agrees. The
fact that an AR is still ooen does not necessarily mean the contractor has
taken no action. Applicant may still be reviewing the contractor’s
response, or applicant may have a concern over a particular aspect of the
response.'* Further, the mere existence of an open AR cannot be equat-
ed to a safety problem. These matters must be examined in context. We
would be concerned if it appeared that applicant was not adequately
monitoring the safety significance!”' and status of ARs; however, the
record indicates otherwise. Applicant’s procedural system,'’? and its use
of this system to correct problems, in our view reflect a proper degree of
involvement and control. Intervenors have not indicated any evidence
that casts doubt on this conclusion.

Two overall conclusions follow from the evidence. First, applicant’s
NR system has achieved the timely identification and correction of non-
conforming conditions in the electrical area. Physical conditions of
potential safety consequence are being identified and corrected under
the formal NR system. Second, applicant’s AR/CAR system has also
achieved the proper degree of corrective action. ARs have been identify-
ing procedural and programmatic deficiencies as they have arisen. Al-
though Comstock has not always fully addressed applicant’s ARs on a
timely basis. when tardiness has occurred applicant has escalated ARs to
CARs to resolve the issue at hand. Applicant created the CAR system
for just such a purpose. At the hearing it did not appear to the Board
that AR/CAR escalation has been improper or gives rise to any safety
conczrns.' Appilicant has not hesitated to use CARs, or SWNs, when
such escalated corrective action has been appropriate. Moreover, there
is no evidence that failures by Comstock to address applicant ARs on a
timely basis have resuited in unsafe conditions at the plant.

IV. SIGNIFICANCE OF REPORT NO. 81-19 FINDINGS

Report No. 81-19 indicates that on October 27, 1981, Individual 4
made six allegations to Region [l concerning specific aspects of Com-
stock’s activities at Perry. The individual asserted that electrical inspec-
tors had been “intimidated” during a meeting, and aiso alleged that cer-

129 Tr. 1290-91 (Leidich)
130TF 1391, 1394 (Edelman)
131 Tr. 1313 (Board)

132 See note 46 supra.

133 Tr. 1314 (Board).
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tain procedural violations had occurred in the areas of conduit
installation, cable pulling, electrical penetrations, and motor control
center storage.'* The stafl conducted a thorough invgstigation and did
not substantiate Individual 4's allegations.

Because of the staff’s overall responsibility for overseeing the guality
of construction, its investigation of allegations about Comstock was ex-
panded into a detailed inspection of electrical hardware procurement,
drawing control, electrical cable tray installation, electrical and instru-
mentation hanger installation, and installed switchgear. Between October
27, 1981 and March 19, 1982, six staff representatives spent a total of
711 hours'* on the stafl"s investigation and inspection of the electrical
area.'* In the course of its inspections the staff identified nine items of
noncompliance'’” and a number of unresolved or open issues.“The
noncompliar.ces, most of which were procedural,'’® were assigned com-
paratively low (Level IV or V) severity levels.'*® The inspections identi-
fied no significant “hardware™ deficiencies. The staff concluded that the
noncompliances did not merit a monetary penalty.'%

The staff"s testimony at the hearing was that the electrical construction
difficuities identified at Perry “are not very unusual” within Region
IIL.'*" Mr. Williams noted in response to a Board inquiry that nuclear
electrical work is “particularly complex,” that there are “many attributes
that require inspection,” and that “there are many opportunities for
error to occur.”'¥2 His overall assessment was that, considering the
extent of the areas examined, the items of noncompliance reflected in
Report No. 81-19 involved “perturbations within what was essentiaily a
sound system.”'*! While in the earlier stage of the investigation the staff
raised questions concerning Comstock, and urged applicant to stop Com-
stock’s cable-pulling activities, the staff ulumately found that “the great
majority of the documentation and the effort was acceptable. ™'*

134 Board Ex. 3, Report No. 81:19, a1 6-29

135 Based on our familiarty with other stafl .avestigas ins and \rspechions. and on the staffs figures con-
cerming the total iaspector hours expendsc 'o da.2 ai Perrv, wi conclude waat the Coms ock investigation
represented a significant commitment of the stafl™s time and resources. This is relevan! in measurng
the siguficance of v swil™s findings. since we woulo normally expect an nvestigation of this magnitude
10 identify a1 leas! some areas o deficiencies

i3 Board Ex 3, Report No 81-19, at 2. See Konklin, #r al, Tesumony at 12

137 Scard Ex. 3 Nouce of Violarion

138 14 - See Konklin, er al, Tesumony at 1213, cdearan Ladich Test.mors at 30

139 Board Ex. 3, Notice of \ iolation, Konklin, ¢ al, Tesumony &t 13, Tr. 18)2-13 (Williams)

140Tr 1774 (Williams), see Tr 1817-18 (Withams)

141 Tr. 1794 (Konklin and Williams). see note 66, supra

142 T¢ 1795 (Williams)

143 Tr 1699 (Williams)

144 1q
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We do not believe, based on our review of Report No. 81-19 and the
uncontradicted evidence presented at the hearing, that the noncompli-
ances in the Notice of Violation raise serious safety concerns, We in-
quired about cable separation criteria violations (there were eight found
by the Staff) and learned that such violations are not uncommon. Mr.
Leidich, who is quite familiar with the IEEE standards and industry prac-
tice in this regard,'* testified that “[i]t is clearly not unusual to see that
kind of situation, not only at the Perry project but at any project in the
United States.”'** Mr. Williams confirmed Mr. Leidich’s expianation
and conclusions. He stated that “[tlhe experiences at Perry in the area
of electrical separation have not been unlike those that we have had at
every other site in the region over the last 13 years that | have been in
Region II1." Mr. Williams testified that he was “certain that most of the
work was done correctly.”'¥

Similar testimony was given regarding the cable-pulling program. The
Board asked whether there was any reason to believe that cable pulls
were ccmpleted by Comstock without adequate testing. Mr. Williams re-
plied that the chance was “very, very small, if in fact it existed at all.”'#
Mr. Leidich testified, without contradiction, that cable over-tensioning
is not uncommecn, particularly where cable is being pulled around a
bend.'** The Board discussed with staff witnesses the various procedures
used for testing safety-related cable, and inquired into the engineering
reviews and dispositions that have been used at Perry when cable over-
tensioning has occurred. We were particularly interested in use-as-is and
scrap dispositions. The staff testified that it closely reviews use-as-is
dispositions.' Mr. Gildner described an instance in which a large safety-
related cable had been over-tensioned. Although 1t passed subsequent
engineering tests, it was nevertheless scrapped. Mr. Gildner's conclusion
from tnis and similar episodes was that “this Licensee does tend to take
the conservative approach ”

We reviewed with witnesses the sequence leading to applicant s
November 1981 SWN against Comstock’s cable-puiling program, dis-
cussed at 13-15 of Report No. 81-19. Applicant’s lead electricai QE, and
Region 1II personnel, were jointly observing a duct bank cable pull.
They noted deficiencies in the procedures being followed, and applicant
issued an SWN which required Comstock to compiztely review its cable

145 Tr. 1544-51 (Leidich); pp. 1371-72, supra.
146 Ty, 1549 (Leidich).

147 Tr. 1547-56 (Williams)

148 Tr. 1632 (Board, Williams).

149T¢ 1354 (Leidich).

150°Tr, 1633-44 (Board, Williams, Maxwell),
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procedure.'”’ Although we do not take lightly the mistakes Comstock
made,'*? at the same time we recognize that the incident occurred at the
beg ning of a new phase of Comstock's work — power cable pulling
thiagh safety-related duct banks.'* These were not recurring problems.
The Board concludes that applicant’s QA/QC personnel and the staff
jointly identified Comstock’s difficulties, including both inspeciion and
craft training deficiencies, at the beginning of the work activity. This in-
dicates that applicant was controlling its contractor and was receptive 0
staff suggestions. The fact that the staff was also present does not cause
us to draw adverse inferences regarding applicant’'s overview of
Comstock.'™

Inquiry by the Board into other technical areas discussed in Report
No. 81-19 also failed to disclose serious problems. Mr. Williams teStified
that noncompliance 5(a)(2) of the Notice of Violation, involving motor
control centers, was a procedural problem, “easily corrected.” and not
surprising. The staff finds “problems like this one at all of our plants
when they are at this stage of construction.”'** One of the NRC non-
compliance findings, 2(a),'** relating to an alleged violation of the 270°
conduit bend criterion, epparently involved an error of interpretation on
the part of the staff.'?

In our review of Report No. 81-19 prior to the hearing, we were partic-
ularly concerned over statements at 94-95, to the effect that applicant
had failed to exercise overview and control of Comstock in 1981, and
that “CEl had failed to identify the findings of this investigation inde-
pendent of the NRC.” The staff"s conclusion in Report No. 81-19 was
based on its review of various applicant overview documents showing
repeated months of below-standard performance by Comstock in 1981 .'%

We stated, at the summary disposition stage, that we could draw no
meeningful nferences from applicant’s below-siandaid raungs of Com-
stock without a better understandirg of applicant’s overview program
and its implementation. In light of our findings and coaclusions regard-
ing applicant’s and Comstock’s programs. set forth in previous sections
of this opinion, we no longer retain a serious concern. In a more perfect
worid, problems between a licensee and a contracior would be more
quickly remed.ed. However, we have no reeson to believe that there are

151 Spe pp. 13B4-85 supra

15277 1661 1 Board, Williams)

53T 1276, 1283

154 Ty 1659-60 (Wilhams)

15577 16951701 (Williams)

156 Board Ex 3. Notice of Violation at 2
Y57 Tr. 1668, 1778 (Williams)

158 Board Ex. 3, Report No. 81-19, at 95
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any safety problems at Perry as the result of this less-than-desirable
period for correction. Consequently, we conclude applicant's overview
and control of Comstock prior to the Staff"s 1981-82 investigation was
adequaie Although the Staff has indicated in Report No. 81-19 and
SALF 2, as well as in testimony,'™ that Comstock's problems seemed
und' iy persistent, applicant in its performance ratings of Comstock and
its stepped-up audits and surveillance of the contractor, recognized the
problems and tock adequate corrective action,

Applicant's and stall’s prefiled testimony set forth persuasive evidence
concerning applicant's positive attitude and actions in responding to the
findings of the stalfl’s 1981-82 investigation.'™ Mr. Williams testified
that “in nearly every instance, in fact all instances that | can recall, an
appropriate corrective action was initiated upon notification by me
and/or my inspectors on site. """ He also testified, in response to a ques-
ticr fiom OCRE’s representative regarding the February 10, 1982 meet-
ing between applicant and Region Il on preliminary findings from the
Stafl™; investigation, that

1he Licensee's — | suppose we are 1atking about his attitude, if you will, was o
of Jo-perauon He demonstrated professional competence He demonsirated general
willingness to get on with correcting the issues that we mutually agreed needed
correctng. He demonsirated « willingness to assist the regulator. 1o the extent that
It was possible, in estaohishing the status ol his activities and by that | simply mean,
the, were willing 0 procide o records and as many bodies as we need (0 (rack
hrough their syst:m (o get ‘hings in order

As | have indicatec helore = and perhaps others of this panel have been a
tanefactor of a4 to the extent they allowd you to come onto the site and plow
through all of the records — it is an open boox. By my expriience. and | participeted
in a numter of these, tnat rarely happens '’

The Board ceoncludes ‘rom the feregoing that the stafl's '981-82 in-
vestgation and inspection: disclased no serious inudequacies in «ppli-
cant's QA/QC overvisw and contrel of Comstock The noncompliances
the staff found were largely procedural. None revealed unsale conditions
in the electrical area. Many of the difficu'ties were associated with the
first phase of a major new work activity, where “start-up”™ aefic encies
may be more hikely.

Muit of tae stafls findings repizsented problems that are seen at
other nuciesr nlants a* sunilar stages of construction. Moreover, the

o

199 Seeteq. Tr 162324, 1656, 1817 (Williams)

10 Sev ¢.g.. Edelman/Lesdich Testimony st 30-11, Konklin, ef ai, Tastimony at 15-20
181 Tr 1587 (Wilkums)

18177 176971 (Williams' See Tr. 1861-62 (Gildner)




s121f"s investigation and inspections we:: hroad n scope and did not,
<on:.aering their extent, find a disproportionate number of noncom-
pliances. Of the noncompliances found, all were of a relatively low
severity level. Applicant’'s and Comstock's corrective actions were re-
sponsive to the =aff findings, sometimes exceeding the strict bounds of
the stafl"s findings. in short, applicant has withstood not only the Stafl's
thoroughgoing scrutiry but cur own.

V. MISCELLANEOUS — ISSUANCE OF PARTIAL
INITIAL DECISION

The Board has determined that this Partial initial Decision should be
issued prior o the completion of evidentiary hearings on other issues
and that the Partial Initial Decision should be made immediately effec-
tive for purposes of appellate review.

The Board's authority in this regard is based on the NRC's Rules of
Practice. Appendix A to 10 C.F R. Part 2 authorizes the Board to hear
issues separately and issue separate decisions in those separate hearings.

The Commussion or the Atomic Safety and Licensing Board may consider on their
own initative, of a parly may request the Commuission or the board to consider, a
particular 1ssue or 1ssues separately from, and prior 10, other issues relatng to the
effect of the construction and/or operation of the facility upon the public health and
safety, the common defeise and security, and the environment or in regard o anti-
trust considerations If the Commussion or the board determines that a separate
hea iag should be held. the notice of hiearing or other appropriate notice will state
the e and place of the separate hearing on such issue or issues. The board
dewgnated 10 conduct the hearing will ssue an initial decision, f deemed appropriaie,
which will ke gispo itive of the sswels) considered ai the hesring. 1n the absence of an
sppeal or Commssion or Appeal Board review pussuant 10 §§ 2760 and 2.762,
oefore the hearing on and considerastion of, the re naining issues in the
proceeding '

The Appeal Board heo ne.d tha! a ncensing board action is appealable
if it “disposes of at least . “mor segment o/ the case. '™ There can be
no dispule that Issue #3 isa . r segment of the case.

I IOCFR Part 2. App A8 Hei (1) temphasis added!

184 Tokedo Edson Co (Davis-Besse Nuclear Power Swation), ALAB-300, 2 NRC 752, 758 (1975) See
alse. Wisconsin Eberre Power Co (Point Bea.n Nuciear Plant. Unit 1), ALAB-696, 16 NRC 1245, 1256
(1982). Lowsana Power & Luh: Co (Waterford Steam Electric Siation, Unit 3), ALAB-090, 16 NRC
891, 894 (1982). Nuclkear Engimeermg Co (Sheffield, llinows, Low-Level Radioactive Waste Disposal
Site), ALAB606, 12 NRC 156, 160 (193



Licensing boards .1 other proceedings have routinely made partial ini-
tial decisions immediatel; e{fective,'* and Appeal Boards have routinely
taken jurisdiction over exceptions filed from partial initial decisions.'®
While the Appeal Board might defer briefing of an appeal “so as to
avoid piecemeal or concurrent review,”'®” that is a choice which rests
with the Appeal Board based on its control of its docket and need not
affect this Board's aciions.

The Board is, of course, aware of an unpublished Appeal Board order
in Consumers Power Co. (Big Rock Point Nuclear Plant), dated October
4, 1982, in which the Appeal Board stated that the Big Rock proceeding,
involving a spent fuel pool license application, did not appear to warrant
more than one initial decision. Three partial initial decisions had already
issued and the Appeal Board anticipated more. The Appeal Board also
deferred briefs on exceptions to one of the decisions and tolled the time
for filing exceptions on others. The Big Rock order is not applicable
here. Apart from the legal principle that unpublished decisions are not
generai.. 10 be relied upon,'®* the Appeal Board in Big Rock was simply
observing “2! in the particular facts involved, numerous partial initial
decisions werc ot warranted. The Appeal Board recognized that “sound
management of some proceedings requires the issuance of more than
one initial decision” .nd that NRC reguiations “do not preclude the is-
suance of partial initial decisions.”'** The only criterion stated by the
Appeal Board was that partial imitial decisions “should dispose of a major
segment of the case.”'™ Since the quality assurance issue is “a major seg-
ment of [this] case™ and since a timely appeal decision might avoid an
unnecessary delay in this proceeding should more hearings on quality
assurance be necessary, we believe that a partial initial decision is ap-
propriate here.

165 See. e.g., Umion Electric Co. (Callzway Piant. Unit 1), LBP-82-109, 16 NRC 1826 (1982). Louisiana
Power & Light Co. (Waterford Steam Electric Station, Unit 3), LBP-82-100, 16 NRC 1550 (1982): South
Carolina Electric and Gas Co. (Virgil C. Summer Nuclear Station, Unit 1), LBP-82-55, 16 NRC 225
(1982); Southern California Edison Co (San Onofre Nuclear Generating Station, Units 2 and 3).
LBP-82-2, 15 NRC 61 (1982)

186 See, e.z.. Philadelphia Electric Co. (Limerick Generating Statior, Units | and 2), ALAB-726. 17
N::ZJ)US (1983). Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-725. 17 NRC 562
(i

167 Limerick. supra, 17 NRC at 759 n.9

'88 Pacific Gas and Eleciric Co. (Diablo Canyon Nuciear Power Plant. Units | and 2). ALAB-592. 11
NRC 748, 745 (1980) See aiso Cincinnati Gas and Electric Co. (Wm. H. Zimmer Nuclear Power Station,
Unit 1), LBP-82-47, 15 NRC 1538, 1547 (1982) (unpublished order given no weight).

169 Order at 2.

170 14,
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VI. CONCLUSION

The uncontradicted evidence i5 that applicant’s quality assurance pro-
gram has provided adequate overview and control of Comstock's activi-
ties at Perry, and that applicant’s program has prevented, and will con-
tinue to prevent, unsafe conditions at the plant. We therefore conclude
that there is no serious safety issue that requires us to undertake further
inquiry into applicant’s QA control of Comstock or other safety-related
contracte.'s at Perry.

ORDER

For all the foregoing reasons and based on consideration of the éntire
record in this matter, it is, this 2nd day of December 1983,

ORDERED

1. The sole remaining issues of material fact admitted under Issue
#3 in this proceeding, concerning the adequacy of applicant’s quality
assurance program for the control of safety-related contractors at Perry,
are found to be without merit and are dismissed.

2. Pursuant to 10 C.F.R. § 2.760(a) this is a partial 1nitial decision
that will constitute final action of the Commission forty-five (45) days
from the date of issuance unless exceptions are taken pursuant to
§ 2.762 or the Comm ssion directs that the record be certified to it.

3. Exceptions to this decision or designated porticns thereof may be
filed with the Commission. in the form required by § 2.762(a), within
ten (10) days after service of this decision.

4. To pursue an appeal, briefs in support of a party’s objection also
must be filed, within thirty (30) days after filing the exceptions (or forty
days in the case of the staff of the Nuclear Regulatory Commission).
The brief must comply with the requirements of § 2.762.

5. Within thirty (30) days of the service of the brief of the appellant
(40 days for the stafl), parties may file opposing or supporting briefs or
supporting briefs that comply with the requirements of § 2.762(c).
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6 Filings that do not comply with the rules governing appeals may
be stricken.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGF

Jerry R. Kline
ADMINISTRATIVE JUDGE

Glenn O. Bright
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 18 NRC 1398 (1983} LBP-83-78

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

John F. Wolf, Chairman

Frank F. Hooper it
Ciustave A. Linenberger, Jr.

In the Matter of Docket Nos. STN 50-522
STN 50-523
(ASLBP No. 75-279-08-CP)

PUGET SOUND POWER AND LIGHT
COMPANY, et al.
(Skagit/Hanford Nuclear Power
Project, Units 1 and 2) December 13, 1983

The Licensing Board grants Applicants’ motion to withdraw their ap-
plication and terminzate the proceedings.

MEMORANDUM AND ORDER

Under the date of November 23, 1983, the Applican:, (Puget Sound
Power and Light Company, Portland General Electric Company, Pacific
Power and Light Company. and the Washington Water Power
Company) filed a Withdrawal of Application in the above entitied pro-
ceeding and a Motion for Order Approving Withdrawal of Application
and Terminating Proceeding.

In a letter, dated November 23, 1983, Mr. Robert V. Myers, Vice
President, Engineering Operations, Puget Sound Power and Light
Company, advised Mr. Nicholas D. Lewis, Chairman, Energy Facility
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Site Evaluation Council, 4224 Sixth Avenue, S.E., PY-11, Olympia,
Washingion 98504, that ‘“our application no. 81-1 for the
Skagit/Hauford Nuclear Project is hereby withdrawn . . .”

Chairman Lewis, of the Energy Facility Site Evaluation Council, in a
telephone conference. has advised this Board that the Council has re-
ceived the Notice of Withdrawal of the Application for Site Certification
No. 81-1 by Puget Sound Power and Light Company, et al., and will
process it in accordance with its regulations.

The NRC Staff in responding to the Applicants’ request for withdrawal
of the construction permit application and termination of the proceedings
stated in part:

There is no apparent problem with respect to site restoration at the Skagit/Hanford
site. The land in question is owned by the Department of Energy (DOE), and the
Applicant has an agreement with DOE as to the manner in which the land will be
restored. The only work the Applicant performed affecting this land was the digging
of certain exploratory trenches and wells. Where DOE does not have a use for these
excavations, they are being back-filled. This work is expected 10 be completed by
February 1984,

None of the parties, save the NRC Staff, has responded to the Appli-
cants’ Motion for an order approving the withdrawal and termination of
the proceedings. There 1s nothing in the record to show that any party or
the public interest will be harmed by granting this motion.

Accordingly, it is

ORDERED

That the Applicants’ motion to withdraw the application and terminate
the proceedings is granted without prejudice.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

John F. Wolf, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
t..- 13th day of December 1983,




Cite as 18 NRC 1400 (1983) LBP-83-79

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline
Mr. Glenn O. Bright

In the Matter of Docket Nos. 50-440-0OL
50-441-0OL

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Units 1 & 2) December 20, 1983

The Licensing Board denies intervenor’s motion to reopen discovery.

RULES OF PRACTICE: DISCOVERY

Reasonable discovery deadlines, subject to good cause for subsequent
filing of discovery requests, may be established and adhered to. Delay
between a deadline and a hearing is not by itself ground for generally
reorening discovery.

MEMORANDUM AND ORDER
(OCRE Motion to Reopen Discovery)

Ohio Citizens for Responsible Energy's (OCRE's) November 15,
1983 motion to reopen discovery is denied.
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This Board established fair discovery deadlines on certain admitted
issues pursuant to guidance g ven to us by the Commission.' This is con-
sistent with the introductory language in 10 C.F.R. § 2.740(b), which
permits discovery to be limite. by Order of the Board. It also is consis-
tent with Section 2.711, which ocermits the Board to reduce time limits
when there is a good reason to ¢o so.

OCRE admits that “[a]t the times they were imposed, these restric-
tions were reasonable.”? However, it feels that the time for hearing is
now far removed from what was originally expected and it feels that this
constitutes materially changed circumstances requiring us to rethink our
previous restrictions.’

OCRE's arguments mistake our purpose for limiting discovery. This is
potentially a very complex proceeding. New contentions may be admit-
ted for good cause at any time. Even completed decisions of the Board
may be reopened. In fact, at this very time OCRE is seeking to admit a
new contention and it is also seeking to reopen the hearing record on
quality assurance. Under these circumstances, thoughtful hearing
management requires that matters that can be completed, be completed,
so that they will not interfere with other matters that may arise. Another
way of putting this thought is that

the purpose of a discovery cut-off date is to require a party to complete as much dis-
covery as is feasible before that date. The fact that Sunflower will bbtain additional
information in the future will permit it to argue that i has good cause for late-filing
of interrogatories with respect to that material, providing that the information was
not previously availablc to it

We will not deprive [a party] of its fair opportunity to seek discovery of matters
not previously known to it, but that is not a reason 1o extend the deadline on mat-
ters already known to it.*

We have adhered to the principle that additional discovery, beyond
discovery deadlines, would be available upon a showing of good cause.
In one telephone conference, in August 1982, we stated that, “[tlhe
Board in setting a target understands that there may be good cause for
exceeding these deadlines. We would not expect them to be exceeded

| Statement of Policy on Conduct of Licensing Proceedings, CL1-81-8, 13 NRC 452 (1981) at 456 states that
“the boards. in consullation with the parties, [should) estabiish ume frames for the completion of both
voluntary and involuntary discovery ™

2 OCRE's Motion at |.

3 Giwen the substantial time that has elapsed since discovery has closed, we think it appropriate that ap-
plicant file, during January 1984, either an update of its answers or a statement that no update is
necessary

4 Unpublished Memorandum and Order (Concerning Request to Extend Discovery on Issue #1), dated
October 8, 1982, ai 1.
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without good cause.”® In another telephone conference, in November
1982, we stated that, *[alfter considering the arguments, we have decid-
ed to set a January 31 cut-off date on initial discovery requests on issues
13 through 15 subject 1o a showing of good cause for late filing.™*

Under the circumstances, we are surprised that OCRE was dissatisfied
by the seven-day period we permitted for follow-up interrogatories. This
is the first we have heard of the difficulty, to which we would have given
a sympathetic ear had it been raised in a timely fashion. Although we
are aware that discovery responses may be complex, we did not analyze
OCRE's problems on these specific matters to determine whether it
needed more time. Had we been asked to consider the difficulty of the
task, we would have given serious attention to the request. However,
even at this time OCRE phrases its problem in generalities, withbut
reference to particular documents or the scope of its problem of analysis
and we cannot be sure from this filing whether good cause for an exten-
sion of time would have existed had a timely motion been filed.

OCRE's rcliance on Commonwealth Edison Co. (Zion Station, Units |
and 2). ALAB-196. 7 AEC 457 (1974) is entirely misplaced. The Licens-
ing Board in that case did not exercise its authority to set a discovery
deadline applicable to all the partics. Had it set such a deadline, the un-
certainty that existed in that case concerning the admission of conten-
tions makes it uncertain whether a deadline prior to the preliminary
hearing would have been appropriate. Furthermore, the Board granted
subsequent discovery 1o other parties, indicating a lack of reciprocity or
fairness in its actions. That case is not instructive here because our dead-
lines have been reasonably set for all parties and are, and have always
been. subject to exceptions for good cause.

There are some possible confusions afloat which we would like to
clear up. First, questions asked at a hearing must be relevant and
material. A party must be able 10 explain their relevance. By contrast,
discovery may be used to ask questions that may lead to the discovery of
relevant material. At the hearing, questions may no longer be asked
merely because they may lead to the discovery of relevant material.
Second, téermination of discovery by a deadline does not prohibit a party
from obtaining subpoenas for witnesses or documents to be produced at
trial. For example, OCRE might like to assure itself that when it delves
into analytical conclusions relied on by another party that witnesses will
be unable to plead lack of memory but will be able to refer to the docu-
ments from which they formed their opinions. Of course, OCRE will

Tr 753
& Tr 80001
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have to meet the standards applicable to the issuance of a subpoena and
will have to be able to resist a motion to quash, as in the Zion case that
OCRE cites, but it should not feel that it is preciuded from seeking sub-
poenas by a discovery deadline.

ORDER

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is, this 20th day of December 1983,

ORDERED

Ohio Citizens for Responsible Energy’'s November 15, 1983 motion
to reopen discovery is denied, without prejudice to its filing discovery re-
quests accompanied by a showing of good cause for late filing.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Glenn O. Brighi
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 18 NRC 1404 (1983) LBP-83-80

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline *
Mr. Glenn O. Bright

In the Matter of Docket Nos. 50-440-0OL
50-441-0OL
CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Units 1 & 2) December 23, 1983

The Licensing Board admits a late-filed contention concerning the
rehability of diesel generators.

RULES OF PRACTICE: LATE-FILED CONTENTION

An intervenor that has demonstrated its ability to contribute to the de-
velopment of the record on a particular contention need not also promise
to provide expert witnesses or outline their tesimony.

RULES OF PRACTICE: LATE-FILED CONTENTION

By adopting a schedule for discovery, the Board may minimize the
potential for delay of the proceeding and reduce the negative impact of
this criterion for late-filing.
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MEMORANDUM AND ORDER
(New Contention on Diesel Generators)

Ohio Citizens for Responsible Energy’s (OCRE’s) September 26,
1983 Motion to Resubmit its Contention #2 (Motion) shall he granted.
However, our review of the basis for the contention persuades us that it
should be simplified' and admitted into this proceeding in the following
form:

Issue #16. Applicant has not demonstrated that it can reliably generate emergency
onsite power by relying on four Transamerica Delaval diesel generators, two for
each of its Perry units.

Although this contention no longer states that a third, independently
manufactured diesel generator must be ordered for each of the Perry
units, as the submitted contention did state, OCRE will have the oppor-
tunity to establish the validity of its contention and to demonstrate what
relief may be appropriate, including the addition of a third diesel
generator. However, Cleveland Electric Illuminating Co., er al.
(applicant) will be permitted either to demonstrate the invalidity of the
contention or that OCRE’s concerns have been resolved by appropriate
action, in compliance with 10 C.F.R. Part 50, Appendix B, General
Design Criterion 17 and applicable guidance.

I. BASIS FOR THE CONTENTION

Although this contention must meet the five criteria of 10 C.F.R.
§ 2.714(a) (1) befove it is entitled to substantive consideration,’ we find
it useful to discuss OCRE’s basis for the contention before we address
the late-filing criteria.

The event which triggered the filing of OCRE’s motion was the
August 12, 1983, failure — during a load test — of the main crankshaft
of the #102 Electrical Diesel Generator of the Shoreham Nuclear Power

! The authority to simplify and focus contentions is derived from 10 CF R. § 2.714(e)

1 We need not decide the merits of OCRE’s argument that we should admit this contention because ap-
plicant obtained dismissal of its Contention 2 (which it 1s resubmitting) by a misstatement. However, ap-
plicant did not conceal any facts. Although its argument may have been somewhat misieading, OCRE
had ail the information available to it during the special prehearing conference that it has now, since it
relies for this argument on FSAR § 8.3.1.1.3.2. OCRE's Motion at 2. We note that the key question for
avaflability of onsite power is whether Perry can achieve safe shutdown. Compare OCRE's Motion at 2
1o NRC Staff Response 1o OCRE Motion to Resubmit Rejected Proposed Contention 2, October 6, 1983
(Staff Respunse) at 4, cinng SER §§ 83.1 and 963 (Our record is not clear on whether applicant can
rely on its High Pressure Core Spray dedicated diesel generators to achieve safe shutdown, even if both
the larger diesels are unavailable ) : 3
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Station. That event was followed by an inspection of the crankshafts on
the #101 and #103 Electrical Diesel Generators, and each of these was
found to have “cracks in locations similar to that of the break in the
#102 crankshaft.” All three electrical diesel generators at Shoreham
were supplied by Transamerica Delaval.’

OC ™’s Motion does not rely entirely on these remarkable events at
Shoreha.. It relies as well on reported deficiencies in Perry diesel
generators, which also are manufactured by Transamerica Delaval. It
states that the eleven deficiencies are “harbingers of troubles to come.™

Applicant correctly states that the mere listing of deficiencies does not
provide a basis for a contention, since the reporting of deficiencies may
merely indicate the correct operation of a quality assurance system.’
However, the Nuciear Regulatory Commission's Staff (staff) has
concluded that the crankshaft failure and “many minor problems”™ in
Transamerica Delaval generators constitute an “abnormally high” rate
of problems.® It also is concerned about the adequacy of the quality
assurance program of Transamerica Delaval,” and has changed its conclu-
sion about the adequacy of the basis for OCRE’s contention, currently
concluding that it has a basis.*

Furthermore, we note that a number of the problems in Perry’s gener-
ators appear to be related 1o design problems. Deficiency Analysis
Report (DAR) 044 concerned a problem in the design of the system for
lubricating the turbocharger thrust bearings.®* DAR 079 involved poten-
tial leakage of a check valve in a seismic event, and we are unable to tell
from the DAR whether a design problem occurred. DAR 081 is a design
problem, the choice of a mcunting location for the governor lube oil
cooler. DAR 083 concerns “inadequate Code Data Reports.” and we are
unable to tell from the DAR whether or not this may indicate a lack of
thoroughness in Transamerica Delaval's application of Code provisions.
DAR 089 concerns nonconforming piping welds, but the DAR does not
disclose whether this was a design problem or a manufacturing problem.
DAR 099 may have resulted from a failure by the designer to consider
the clearance that would be necessary for proper installation of a cap

3 Staff Response. Attachment E, “Summary of September 2, 198] Emergency Diesel Generator
Meeting,” September 21, 1983 at |

$OCRE's Motion at 4 n.1

SLBP-81-24, 14 NRC 175 a1 211. Applicants’ Answer to Ohio Citizens for Responsible Energy Motion
to Resubmit Its Contention #2, Octoder 3, 1983 (Applicant’s Answer)

6 Darrell G. Eisenhut, “New Information Concerning Transamerica Delaval (TD1) Emergency Diesel
Generators, Board Notification 83-160." October 21, 1983 (Board Notification) at |

7 Id at 2. See aiso id. at Enclosure S (letter transmitting Notice of Violation)

8 NRC Staff Supplemental Response (Based upon New Information in Board Notification BN-83-160),
October 27, 1983 at 2, 2-3

9 For a discussion of these DARs, see Applicant’s Answer at 12-14 and the referenced atiachments.
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screw. DAR 101 may have been caused by improper choice of a
material. DAR 109 may have occurrad because of an improper or incom-
plete specification of the grade of electrical wiring. DAR 117 apparently
resulted from a design failure to comply with the ASME Code provisions
governing pipe supports. DAR 139 involves a possible failure to use
Class 1E power as required by the regulations.

We note that the serious failure at Shoreham also involved improper
design of the crankshafts.'®

We do not consider it appropriate to consider at this time affirmative
defenses raised by applicant in uffidavits. Whether or not applicant’s
quality assurance program has been adequate to detect design or manu-
facturing problems in the Delaval generators is a matter to decide after
discovery has occurred, not before. Furthermore, we do not even have a
description of how applicant has attempted to assure the quality of the
design of the Delaval generators.

We conclude that OCRE has set forth the basis for its contention with
sufficient specificity to gain admission of this issue to the proceeding.

II. GOOD CAUSE FOR LATE FILING

After consideration of each of the five factors set forth in 10 C.F.R.
§ 2.714(a)(1), we find that the balance of these factors weighs in favor
of the admission of OCRE's contention.

OCRE filed shortly after the Shoreham incident, which is the kind of
event that brings a potential problem graphically to mind and causes
wise people to rethink their positions. The event has had that effect on
both the staff and on OCRE. The fact that other parts of the jigsaw
puzzle of inadequate qualily assurance were previously available does
not detract from the significance of this new information. OCRE had
good cause for late filing.

We find that the second and fourth factors, considered together, also
favor CCRE's contention. The Appeal Board recently castigated counsel
for another applicant for an unbalanced presentation of an argument that
the staff could adequately represent an intervenor’s interest.'' In its
decision, the Appeal Board said:

10 Applicant’s Answer to “NRC Staff Supplemental Response,” December 16, 198) (Turk/Swansiger
Aflidavit, 19 5.6)

”::m” .JM Power Supply System (WPPSS Nuclear Project No. 3) ALAB-747, 18 NRC 1167,
117377 (1983).
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The annais of NRC adjudications reflect that the position taken by staff on a specific
ul'ctyoteawonmnulhwe(onmfummmdiurohumwofm
general public interest) often is at odds with the views espoused by an intervenor
seeking to vindicate either its personal interest or its independent perception respect-
ing where the public interest lies Indeed, it was doubtless in recognition of the
potential for such divergence that the Congress elected to provide hearing rights to
private citizens and organizations in Section 189 of the Atomic Energy Act of 1954,
as amended, 42 US.C 2239 12

We note that applicant’s rather novel suggestion that it can adequately
represent OCRE’s interests was unsupported by authority. We consider
this argument to fall @ fortiori because of the just-referenced authority
that the staff, which is responsible for serving the public interest, cannot
adequately represent OCRE " .

The third factor, the extent to which OCRE may be expected (o partic-
ipate in the development of a sound record, weighs in OCRE"s favor. In
this instance, OCRE has laid before the Board evidence suggestive of a
pattern of design deficiencies. Had this evidence not been brought to us,
we would have remained ignorant of the problem. Furthermore, OCRE
reached a plausible conclusion about the implications of the Shoreham
incident, based on a reasonable interpretation of available evidence,
before the staff reached that same conclusion. This represents considera-
‘ble sophistication and diligence. We recognize that OCRE’s greatest
drawback as a party is that it has not yet presenied any witnesses 1o this
Board and has not made any promises to do so on this issue. This repre-
sents a weakness with respect to tne third factor, but not a fatal one -
particularly because the staff position makes it likely that there may be
some divergence of opiion that OCRE may heip to develop for the
Board."*

The fifth factor, broadening the issues or delaying the proceeding,
works mildly against admission of this contention. To mitigate the risk
of delay of the proceeding. the Board adopts the following filing
schedule:

1. Briefs on the regulations and guidance applicable to this issue
will be simultaneously filed by January 20, 1984, with replies
permitted by February 3, 1984  Service of the brief, but not
the reply. should be by express mail.

1214 at 1175 See alse 18 NRC 1175 028 “[lin cases where there are no other intervenors, the
fourth factor may always favor a grant of a late intervention petition.”

13 The stafls argument. Staff Response at 7.9 was addressed directly by the Appeai Board in the
WPPSS case. cited above. and we Tind it to be entirely without merit

14 We do not interpret WPPSS, supra. 1o tequire an intervenor to indicate testimony it will present if it
has established its ability to contribute 1o the record in other ways. See the concurring opinion of Mt
Edies, 18 NRC a1 1182-83.



2. The last discovery request, subject to good cause for an exten-
sion of time or for late filing, must be made by April 6, .984.
Parties should conduct discovery so that all follow-up interro-
gatories may be filed by that target date.
In light of these actions, designed to manage this phase of the
proceeding, the effect of the broadening of the issues and the potential
for delay is expected to be minimal.

ORDER

For all the foregoing reasons and based on considerat'on of the entire
record in this matter, it is, this 23rd day of December 1983,

ORDERED

Issue #16, concerning the reliability of generators supplied by Trans-
america Delaval, shall be admitted into this proceeding. The schedul.
discussed 1n the memorandum for the filing of briefs and completion of
discovery is hereby adopted.

THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Blogch. Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Glenn O. Bright
ADMINISTRATIVE JUDGE

Bethesda, Maryland



Cite as 18 NRC 1410 (1983) LBP-83-81

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judgns:

Peter B. Bloch, Chairman
Dr. Kenneth A. McColiom .
Dr. Walter M. Jordan

In the Matter of Docket Nos. 50-445
50-446
(Application for
Operating License)
TEXAS UTILITIES GENERATING
COMPANY, et al.
(Comanche Peak Steam Electric
Station, Units 1 and 2) December 28, 1983

The Licensing Board finds that applicant has not demonstrated the ex-
istence of a s stem that promptly corrects design deficiencies and has
not satisfactorily explained several design questions raised by the
intervenor. The Board suggests the need for an independent design
review and reguires applicant to file a plan that may help to resolve the
Board's doubts

QUALITY ASSURANCE: DESIGN

Appendix B 10 Part 50 of the regulations requires that there be a quali-
ty assurance system that will promptly identfy and correct deficiencies
in the design of the plant. Applicant may not delay design review until
the plant is nearly complete and claim that it is thereby complying with
this regulatory requirement




QUALITY ASSURANCE: INDEPENDENT DESIGN REVIEW

The Board issues criteria for an independent design review that would
satisfy it, including specifications governing the independence and qual-
ifications of the review group, rules assuring organizational independ-
ence during the review, reliability measures for the review, sampling
concerns, the scope of the review (including in-depth consideration of
each of the intervenor’s concerns), methods of documenting and pre-
senting findings, provisions for review of findings and provisions for
hearings concerning the findings.

EVIDENCE: EXPERT QUALIFICATIONS

Allegations should be responded to in a reasoned manner. General
assurances by experts, even if the experts be better qualified, are not
sausfactory responses to detailed engineering arguments by a qualified
engineer.

EVIDENCE: EXPERT OPINION

A statement by an engineer that a matter need not be considered be-
cause of unexplained and otherwise unsupported “engineering judg-
ment” is an unsatisfactory explanation in response 10 au enginesting
argument.

RULES OF PRACTICE: FINDINGS OF FACT

Unless the Board has required that arguments be previously filed or
disclosed, there is no prohibition restricting a party from making new
arguments in findings of fact.

RULES OF PRACTICE: REFERRAL TO THE APPEAL BOARD

Because of the potential expense of complying with an order suggest-
ing the need for an independent design review, the Board expressed a
willingness to refer its decision to the Appeal Board. It also established a
deadl ne for motions for reconsideration.

TECHNICAL ISSUES DISCUSSED

U-bolts in pipe supports, cinching down
SA-307 steel in friction connections
U-bolts, local stresses on pipes
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Pipe support stability

Stability of pipe supports

American Welding Society Code, applicability to nuclear plant
AWS Code, applicability to nuclear plant
Free-end displacement, pipes and pipe supports
Thermal stresses in pipe supports

U-bolts, failure from overtorquing

Torquing of U-bolts

Over-tensioning of U-bolts, adequacy of field inspection
Field inspection of U-bolt tensioning

Stiff pipe supports

Beta factor for tube-to-tube welds

Recapping of welds

Engineering error, significance of

Calculation error, significance of

Concrete stresses, allowable

LOCA forces on upper lateral restraint beam
Wall-to-wall supports, expansion stresses
Siab-to-wall supports, expansion stresses
Floor-to-ceiling supports, expansion stresses
Expansion stresses, pipe supports

Richmond inserts

Axia: torsion, Richmond inserts

Quality assurance, organizational interfaces.

MEMORANDUM AND ORDER
(Quality Assurance fer Design)

[The parties are prohibited from informing anyone about the existence
or content of this Memorandum and Order prior to 12 noon Eastern Day-

light Savings Time, December 28.]

The record before us casts doubt on the design quality of the

Comanche Peak Steam Electric Station (Comanche Peak), both because

the Texas Utilities Generating Company, er al. (applicant) has not

demonstrated the existence of a system that promptly corrects design

deficiencies and because our record is devoid of a satisfactory explana-
tion for several design questions raised by the Citizens Association for

Sound Energy (CASE). We suggest that there is a need for an independ-
ent design review and we require applicant to file a plan that may help to

resolve our doubts.
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The concerns that led to this decision were introduced into the pro-
ceeding by two engineers, Mark A. Walsh and Jack Doyle, who worked
for applicant for a combined total of less than two years. During that
time, they acquired doubts that they have brought to the Board's
attention. Because of the limited ability of these two individuals to ob-
serve deficiencies in such a mammoth undertaking as the construction
of a nuclear plant, the failure to provide logical explanations for several
of their allegations raises questions about the adequacy of design of the
entire plant. The purpose of the plan we are requiring applicant to file is
to assist this Board in resolving those questions.

I. APPLICABLE REGULATIONS

It is applicant’s position that “Appendix B does not address inadequate
designs but rather addresses the conformance of installed hardware and
the inspection thereof to the design.”' We conclude that this position is
unacceptable. The applicant and staff, which agrees with it, have adopted
a fallacious interpretation of Appendix B, and CASE, while not entirely
correct, has urged a more logical interpretation.?

We begin by accepting the staff’s interpretation of the applicable
regulations, up to a point. General Design Criteria | and 4, in Appendix
A of 10 C.F.R. Part 50 are applicable. In relevant part, with emphasis
supplied, they provide:

Structures, sysitems, and components important to safety shall be designed . . 1o
quality standards commensurate with the importance of the safety functions to be
performed.

L B
Structures, systems, and components important ' safety shall be designed to ac-
commodate the effects of and to be compatibie with [design, normal and accident
conditions] . . .

The quality assurance implications of these general design criteria are
set forth in NRC regulations: Appendix B to 10 C.F.R. Part 50. We in-
terpret Appendix B to be a sensible, integrated regulatory system for
requiring that both the design and construction of a nuclear plant must

! Applicant's Findings at 27

! Compare CASE's Proposed Findings of Fact and Conclusions of Law (Waish/Doyle Allegstions),
August 22, 1983 (CASE's Findings) at Chapter XXV to NRC Staff’s Proposed Findings of Fact in the
Form ®f a Partial Initial Decision, August 10, 198) (Staff"s Findings) at 8-14 and to Applicant's Pro-
posed Findings of Fact in the Form of a Partial Initial Decision. August 5, 1983 (Applicant’s Findings)
at 18-28 and to Applicant’s Reply to CASE's Proposed Findings of Fact and Conclusions of Law
(Waish/Doyle Allegations), September 6, 1983 (Applicant’s Reply) at 9, 12-14_ (See also Tr. 6675-80.)
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be scrutinized to assure that all conditions adverse to quality, including
design deficiencies, are promptly identified and corrected.

Our tour through Appendix B begins with the Introduction, which pro-
vides that an applicant must have a quality assurance plan for design and
construction of its nuclear plant. We do not consider it fortuitous that
design is listed first. Quality assurance for design logically precedes quali-
ty assurance for construction, which conforms construction to design.
We find that this theme recurs throughout Appendix B.

Criterion | of Appendix B specifies the establishment of “rhe quality
assurance program.” which shall assure that “acrivities affecting the
safety-related functions have been correctly performed.” (Emphasis
added.) Nothing in this section is limited to construction activities. It en-
compasses all activities affecting safety, including design activities. -

Criterion 1l requires that the quality assurance program be established
“at the earliest practicable time” and that “[t]he applicant shall regularly
review the status and adequacy of the quality assurance program.”™ This
concern about the timeliness of quality assurance is echoed in Criterion
XVI, which requires that “conditions adverse to quality [be] ...
promptly identified and correcied.” Criterion XVI also contemplates the
identification and correction of the causes of significant deviations from
quality; it requires the reasonably prompt identification, documentation
and correction of deficiencies.*

The need for prompt identification of deficiencies is consistent with
10 C.F.R. § 50.55(e) (i), which requires that the holder of a construction
permit “shall notify the Commission of each [significant] deficiency
found in design and construction, which, were it to have remained
uncorrected, could have adversely affected the safety of operations of
the nuclear power plant. . . ."* It is apparent that fulfiliment of the obli-
gation to report design deficiencies to the Commission requires that an
applicant have an ongoing quality assurance program for design and that
its program must have the capacity to spot, track and resolve significant
design deficiencies on an ongoing basis.®

J Emphasis added

4 See Cleveland Electric [lluminating Co (Perry Nuclear Power Plant, Units | & 2), LBP-83-77, 18
NRC 1365, 1368-69,. 1372.73 (1983) (The Board decided that s quality assurance contention should be
dismissed on the mernits because deficiencies had been corrected in a reasonably prompt manner, consid-
ering the seriousness of individual deficiencies and the small number of deficiencies cleared after delays
of more than just a couple of months.)

* Emphasis supplied The wording of the section has been abridged 10 increase its conciseness while
still reflecting its intent

© Arguably, § 50 55(e) (1) (i) 15 restrictive because it only requires a report of “|a) significant deficien-
Cy in final desgn as approved and released for construction * (Emphasis supplied )} However, “final
design” shouid be interpreted to be consisient with industry usage, reflecied in the following definition

(Continued)




The importance of design control also is recognized in Appendix B,
Criterion III. The first paragraph of that criterion recognizes that design
documents have a commanding place in the quality control system be-
cause those documents “include provisions to assure that appropriate
Quality standards are specified . . .” The first sentence of the thied para-
graph states that design control measures “shall provide for verifying or
checking the adequacy of design.”

The fourth paragraph of Criterion Il recognizes the “iterative pro-
cess” for the design of plants. It provides a method for making field
changes in design. It states:

Design changes, including fieid changes, shall be subject to design control meas-
ures commensurate with those applied to the original design and be approved by the
organization that performed the original design unless the applicant designates
another responsible organization.

We interpret this provision as intending to assure that whatever design
changes are made be of high quality. Furthermore, that quality, which af-
fects the entire process of construction, was intended to be subject to all
the requirements for an ongoing quality assurance program.

We reject the view, propounded by the staff, that “the regulations
don’t have a time sequence built into them as to when you have to run
an analysis.”” Applicant is incorrect in believing that it is permitted an
indefinite period of ume to catch errors committed early in the design
process because, “in the later stages of design review” it will have
highly experienced and capable engineers check the system once again.*

It is our view that the regulations require timely identification and cor-
rection of errors. We reject the view that the promptness requirement of
the regulations applies to construction deficiencies and not to design
deficiencies. Such a view necessarily rests on an illogical interpretation
of the regulations; it would require us to believe that the Commission
sought prompt correction of construction deficiencies, defined as a fail-
ure to comply with design documents that are themselves exempt from
the need for prompt correction of deficiencies. In that view, quality
assurance is a scholastic pursuit not related to the actual quality of the
plant. A preferable view is that both construction and design deficiencies

of “final design” in ANSI N5 2111974 § 1 & “Approved design output documents and approved

changes thereto ~ Consequently. documents used (o construct the plant are final design documents and

deficiencies in those documents, as approved and released for construction, are covered by § 50 3§
requirements.

reporung
T Tre6676

¥ Apphicant’s Findings at 25. Compare 10 ANSI N45 2 11-1974, § 11.5, requiring that “lal udits should
umn‘nanﬂmmnmmmmdumummm
Assurance requirements.
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must be identified, reduced to writing, and corrected with reasonabie
promptness.

II. BACKGROUND
Contention 5 in this proceeding states:

The Applicants’ failure to adhere to the quality assurance/quality control provisions
required by the construction permits for Comanche Peak. Units | and 2, and the re-
quirements of Appendix B of 10 C.F.R. Part 50, and the construction practices
employed, specifically in regard to concrete work, mortar blocks, steel, fracture
toughness testing, expansion joints, placement of the reactor vessel for Unit 2,
welding, inspection and testing, materials used, craft labor qualifications and work-
.ng conditions (as they may affect QA/QC) end training and organization of QA/QT
personnel, have raised substantial questions as to the adequacy of the construction
of the facility. As a result, the Commission cannot make the findings required by 10
C.F R. 50.57(a) necessary for issuance of an operating license for Comanche Peak.

This contention is very broadly worded and has been broadly interpreted
by the Board.® We have interpreted it to apply to quality assurance for
design of Comanche Peak and also have permitted CASE to raise ques-
tions concerning particular design deficiencies alieged not to have been
caught by the design control program.

A. Relevant History of the Walsh/Doyle Concerns'

On Juiy 28, 1982, Mark A. Walsh made a limited appearance state-
ment in which he expressed a range of concerns about the design of pipe
supports for Comanche Peak ' Mr. Walsh has a BS. in Civil Engineering
from Wayne State University, Detroit, in 1976 and had five years and
three months engineering experience prior to June 18, 1982, when he
voluntarily resigned his employment as a group leader in a Comanche
Peak technical support group.'?

Subsequent to his limited appearance, Mr. Walsh appeared as a witness
for CASE."" Mr. Walsh's written limited appearance statement was
identified and admitted into evidence, together with several
attachments.’

Tr N4

10 For this section of the opinion we rely in part on StafT's Findings.
HTe 2712408

12 CASE Exhibit 659A

1 Tr 3074.3188, 3197

14 CASE Exhibit 659, 659 A1, "ASE Exhibit 668 (and attachment)
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Following conclusion of the July hearing session, CASE requested
and the Board issued a subpoena to enable CASE to depose Mr. Jack
Doyle, who was described by CASE as having information supporting
Mr. Waish's allegations and otherwise challenging th2 design of pipe sup-
ports at Comanche Peak. Mr. Doyle is a non-degreed engineer with over
thirty years of experience in stress, design and field engineering, includ-
ing about 8.5 years in various aeronautical and aerospace engineering
projects. He has spent in excess of three vears in the design and analysis
of pipe supports and pipe support systems for nuclear plants and has
additional experience in the petrochemical and construction industries.
He has designed pipe supports by hand (overlapping assumptions) and
computer. From August 1981 to June 1982, Mr. Doyle and Mr. Waish
worked for the same pipe support group at Comanche Peak.'*

Prior to the resumption of hearings on September 13, 1982, applicant
and staff prefiled rebuttal testimony on the allegations of Mr. Walsh.'®
CASE submitted the deposition of Mr. Doyle as his direct testimony'’
and later introduced supplemental direct testimony for Mr. Walsh and
Mr. Doyle.'®

At the September 1982 hearing session, Mr. Doyle was called as a wit-
ness by CASE."” Mr. Doyle's written direct testimony consisted of his
deposition, which was identified and admitted into evidence,” and his
written supplemental testimorv.?' In his testimony, Mr. Doyle also ex-
pressed concerns regarding the design of pipe supports for Comanche
Peak. Some of these concerns were similar to those of Mr. Walsh.

At those September 1982 hearings, applicant presented its prefiled
rebuttal testimony on Mr. Walsh's allegations?? and provided additional
written rebuttal testimony on Mr. Doyle’'s allegations.”” Applicant’s wit-
nesses were experts in the area of (1) the ASME Code (Mr. Reedy), (2)
structural engineering (Mr. Scheppele and Mr. Finneran), (3) pipe sup-
port engineering and the Structural Design Language (STRUDL) code

15 CASE Exhibit 669A, Attachment |

16 Applicant's Prefiled Testimony of witnesses Scheppele. Reedy, Chang, Finneran and Krishnan, Ap-
plicant’s Exhibit 142; Stafl"s Prefiled Testimony of witnesses Chen and Tapia, marked for identification
as Stafl Exhibit 201

17 Tr. 36314010, CASE Exhibit 669

'8 Supplemental Testimony of Mark A Walsh, CASE Exhibit 668, Supplemental Testimony of Jack
Doyle, CASE Exhibit 683

19Tr 3622-4012, 4705.56.

10 CASE Exhibit 669, 669A, as corrected by CASE Exhibit $69-1, together with attachments 1o that
tesumony, CASE Exhibit 6698

11 CASE Exhibit 683, together with attachments to that testimony, CASE Exhibit 683A through K.

12 Applicant’s Exhibit 142, Tr. 4766,

13 Applicant’s Exhibit 142F, Tr. 4784,
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(Dr. Chang), and (4) p:pe stress analyses (Mr. Krishnan). These wit-
nesses were subject to extensive cross-examination and Board
questioning.’*

The staff presented its panel of Dr. W. Paul Chen and Mr. Joseph
Tapia® in rebuttal to the allegations of Mr. Walsh and Mr. Doyle. Their
testimony consisted of prefiled direct testimony’ and additional oral
examination.”” However, since the Board was dissatisfied with the staff's
preparation, it interrupted the cross-examination of these witnesses
before cross-examination was completed, and the staff's direct testimony
was never admitted into evidence.®

Following the conclusion of the September hearing ses ‘on, the staff

formed a Special Inspection Team (“SIT™) to investigate and evaluate
the Walsh/Doyle concerns. The SIT's work occurred from October«13,
1982 to January 18, 1983. The results of its work are found in Inspection
Report 82-26/82-14, dated February 15, 1983 (“SIT Report™) .*
. The SIT Report documents the special inspection of applicant’s pipe
support engineering program. in response to concerns expressed at the
July and September 1982 hearings by Walsh and Doyle. SIT identified
nineteen broad areas of concern expressed by Walsh and Doyle, deter-
mined the design status of the pipe supports used as examples of these
concerns, evaluated the validity and safety significance of each concern,
inspected the design procedures and practices of the applicant’s pipe sup-
port design organizations, and inspected a sample of 100 pipe support
designs that had passed through the complete design review process.*

Prior to the resumption of the hearing in May 1983, witnesses Walsh
and Dovle. who had not been given an opportunity to comment on the
SIT Report prior to its publication, filed additional written testimony.”
Mr. Doyle's testimony raised new concerns regarding pipe support
design. clarified his earlier testimony. and criticized the SIT Report anal-
yses and conclusions in numerous respects. Mr. Walsh's testimony
identified for the record certain documents.

In anticipation of the May 1983 hearings, the staff pre-filed the SIT
Report and written testimony of the SIT members regarding the con-

W T 4832-5308

B Tr 8326

26 Staff Exhibi 201

T Tr 5351-56

X Tr 6401.02

29 Suaff Exhibit 207

30 Seaff Exhibit 207 at 12

3 See “Surrebuttal Testimony of Jack Dovle, Witness for Intervenor CASE.™ April 26, 1983,
“Supplementary Surrebuttal Tesumony of Jack Dovie. Witness for Intervenor CASE.™ May 9, 1983,
“Surrebuttal Tesumony of Mark Anthony Walsh. Witness for intervenor CASE,” May 4, 1983
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cerns of witnesses Walsh and Doyle, as well as supplemental testimony
regarding the concerns raised by witnesses Walsh and Doyle and the
NRC Construction Appraisal Inspection Report (CAT) for Comanche
Peak.”

At the May 1983 hearing session, the staff presented its prefiled writ-
ten testimony. The staff’s witnesses were the primary SIT members:
Spottswood Burwell (Project Manager, NRC Division of Licensing); Dr.
W. Paul Chen (Manager, Stress Analysis Unit, Systems Engineering
Department of the Energy Technology Engineering Center); Joseph 1.
Tapia (NRC Reactor Inspector, Region IV); Robert G. Taylor (NRC
Resident Reactor Inspecius at Comanche Peak), Dr. Jai Raj N. Rajan
(Mechanical Engineer, NRC Division of Engineering). These witnesses
were subject to extensive cross-examination and Board questioning.

Subsequent to the May 1983 hearing, Mr. Tapia and Dr. Chen filed af-
fidavits concerning items that the staff felt it was unable to respond to in
the course of the hearing.”* On November 4, 1983, CASE responded
with affidavits of Mr. Walsh and Mr. Doyle.**

We also requested filings from the parties concerning applicable weld-
ing codes at Comanche Peak and concerning the appl-ability of the
stafl’s position on stiff pipe supports (Board Notification 82-105A) to
the Walsh/Doyle matters. The parties filed briefs in response to these
requests.

B. Qualifications of Witnesses

Applicant has argued that we should place substantially more weight
on the expert testimony offered by its witnesses and by staff"s witnesses
because they are so much better qualified than CASE’s witnesses.’® This
we decline to do. Although we find that applicant’s witnesses are better

2 See NRC Inspection Report 50-445/82-26, 50-446/82-14 (Stafl Exhibit 207); “NRC Stafl Testimony
of Spotiswood Burwell, W. Paul Chen, Joseph |. Tapia, Jai Raj N. Rajan, and Robert G. Taylor Regard-
ing Concerns Raised by Mark A. Walsh and Jack Doyle.”

3 See “NRC Siaff Supplemental Testimony of Spottswood Burweil, W. Paul Chen, Joseph 1. Tapia,
Jai Ra) N. Rajan, and Robdert G. Taylor Regarding the Concerns Raised by Mark A. Walsh and Jack
Doyle, and the NRC Construction Appraisal Inspection Report for CPSES "

4 Affidavit of Joseph |. Tapia and AfMidavit of W. Paul Chen (October 14, 1983)

35 The only aspects of those affidavits utilized in this decision are Mr Doyle's discussion of torsional
moments in Richmond inserts and his discussion of the shield wall thickness near the upper lateral
restraint. Both matters are fully covered in previous testimony (Tr. 6886-6911, NRC Staff Response 1o
CASE’s Motion for Reconsideration, Deceraber 14, 1983 (Stall Response) at 14, see, e.g., Tr. 6018-34;
Staff Response at 15) Consequently, we have not treated these portions of the affidavit as new evidence
but as permissible argument and we have rejected applicant’s request for an opportunity to submit a
nm‘wnm-mmtotumm-unmtwmmwMmm
15, 1983 Subsequently. we realized we also would utilize the Doyle affidavit concerning wall thickness
and that applicant wouid not be permatted to reply for the same reason.

36 Applicant’s Findings at 10
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qualified, in that they have more schooling and have risen to more pres-
tigious places in their profession, we found Mr. Walsh and Mr. Doyle to
be field-wise engineers. Many of their points are valid, as reflected
throughout the SIT Report, which often stated that applicant had identi-
fied the Walsh/Doyle concerns independenily or that its design review
process could be counted on to identify some of the matters and cure
them. Our criterion for weighing Walsh/Doyle concerns ugainst other
testimony is that we required a reasoned explznation that supported the
safety of the systems challenged by Walsh and Doyle. If we were satisfied
that a reasoned explanation had been provided we accepted it
Otherwise, we were unable to find that a preponderance of the evidence
favored the applicant’s case.

In some instances, applicant or staff urged us to accept a conclusion
because of “engineering judgment.” However, we do not consider it
satisfactory to present engineering judgment without any explanation.
Engineers should be able to explain the reasons for their judgments. An
inability to provide an explanation beyond the bald statement of
“engineering judgment,” erodes this Board’s confidence in the validity
of the statement.”

Although we disagree with the significance of the qualifications of ap-
plicant and staff witnesses, we agree that applicant has stated them
accurately. Consequently, we adopt applicant’s statement, which we set
forth as Attachment A to this memorandum **

C. Extra-Record Materials

We previously decided that CASE would not be permitted to supple-
ment the record in this proceeding in order 10 make up for possible defi-
ciencies of proof that it noticed when it was preparing its findings.”* We
considered the motion to supplement the record to be an untimely at-
tempt to reopen the record.

However, when applicant and stafl filed their findings we were sur-
prised to see an argument that CASE was barred from relying buth on
extra-record evidence and on new arguments.* With respect to extra-
record evidence, applicant and staff are correct. However, their assertion
about new arguments is unsupported by cited authority and seems to be
incorrect. This Board has not previously required any filing of

37 [Footnote deleted. See LBP-84-10, 19 NRC 0000 (February 8, 1984) slip op. a1 13415, 37)
38 Anachment A is derived from Applicant’s Findings at 3-10.

39 LBP-83-55, 18 NRC 415 (1983).

40 Appiicant’s Reply at 1-3; Staff"s Findings at 2-3
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Walsh/Doyle arguments and we have no knowledge of any reason to pre-
clude new arguments. At the close of the evidence, 1t is up to anplicant
to argue that it has sustained its ourden of proof and up to the intervenor
to argue its own view. We know of no valid reasun o foreclose new
arguments.

Furthermore, when it comes to considering the safety of a nuclear
plant, we think i important to consider any argument that may be
made. If the safety of applicant’s plant is not assured, even from argu-
ments aot previousiy thought of by the intervenor. then the safety of
the public is not assured. There is no reason to think that potential acci-
dents have all been described in arguments previously made.*

III. EVIDENCE CONCERNING QUALITY ASSURANCE
FOR DLSICN

A. The lterative Design “irucess

Applicant sta:es (hat, “[al substaniial portion of the allegations raised
by CASE concerns the design of individua! uipe supports.”* In response
to these allegations, applicant provides some pari.;ular responses, but it
also relies on a descriptiva of its iterative design process. Applicant's
own description >f that process is helpful in reaching an understanding
of the methods that it employs:

The vvocess for tae design of piping and supports is iterative in nature. In fact, it is
unrealistic 10 expect (o design prping and supports 10 satisty all applicable require-
ments the first time through the process. Such an iterative design approach is em-
ployed throughout (he nuclear industry, and is utilized in the design of other nuclear
components as we'l. Briefly the design of an individual support begins with an initial
design baved on the known initial piping stress analysis. When it is impractical to
construct the support as criginally designed, a new support scheme is required and
an update of the o igina piping analysis will be performed. This process continues
until the final as-dilt analysis confirms the adequacy of both the piping and
supports. (Applicant’s Exhibit 142 at J3-34; Tr 4969, 5184, 7155.57)

The ot wive design process was describad by Applicants and is summarized in NRC
Exhibet 207 at 14-16. As described therein, the process focuses upon 4 piping “stress
problein” which consists of a designated length of pipe for which a pipe support is an
acorisury that cannot be designed teparately from the length of pipe. The steps in
this iterative design process are, as (ollows:




- -

A conceptual design for a length of pipe is prepared using the piping plan and
elevation and/or isometric drawings for the plant.

b Mwmmmmmmw”hunum»

calculate the forces and types of ioads on proposed supports on the conceptual
piping design

_ The description of the acceptable piping layout (including the proposed support

locations with accompanying directions of restraint and magnitude of forces) 1s
sent 10 one of the three supoort design groups

. During installation of the supports, field engineers are available o authorize

changes o support designs as necessary to produce a usable design.

. Once piping and some of the accompanying supports are instalied, a QA inspec-

tion of the as-built dimensions of the piping and instalied pipe supparts is
performed. The drawings utitizad at this step are then stamped “as-built veri
fied” and transmitted as » package 1o the appropriate piping stress analysis or-
miﬁ»l"!u'lihnm“m,

 The pipe stress analysis organization conducts its preliminary stress analysis,

adjusting the piping siress problem for any new factors which impact on the
pipe of support siresses. The stress problem is rerun 10 determine new stresses
in the pipe and new eads on the pipe supporis.

The stress package is then returned to the appropciatr design group, which
reviews the new piping 1oads 10 determine whether the particular hange: is still
appropriate  Supports which are found (o be satislactory are stamped " vendor
certified” and if found 10 be unsatisfactory are modified and a new as-built
design pacage is sent (o the pipe siress analysis organization

Upon completon of installation of all supports, a stress problem package
(incorporating changes to the supports since the problem was last run) is pre-
pared and provided Lo the pipe siress analyss organization for reanalysis A
pipe siress problem w'i be rerun if the new as-built configuration impacts the
pipe stresses

. This package is once again returned (0 the appropriate design group to deter-

mine whether any supports need be modified as a result of the new stress prob-
lem and if 50, will be modified and returned once again 1o the pipe stress analy-
w8 organization until all pipe stresses are acceplable and all pipe supports are
vendor certified 10 the loads developed in the last run of the stress problem

(Applicant s Exhibits 142 at 33-35, 150 and 151, NRC Exhibit 207 at 1416, Tt
$286-91, 7152.84 )

The above described as-built program is established in accordance with the re-

quirements of NRC I&E (inspection and enforcement] Bulletin 79-14 (NRC Exhibit
201C, Applicant's Exhibit 142 at }4.35)
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Further, Applicants have at least two processes in place to check the validity of
the final vendor certification process.*’ The first is a design control group within the
pipe support engineering organization on site which is responsible for randomly sam-
pling final vendor certified drawings to assure satisfaction of applicabie
requirements. Second, Apglicants audit the vendor certification process and final
designs from both a programmatic and technical viewpoint. (Tr. 7143, 7173.75))
Accordingly, . . . adequate controls are in place to assure the effectiveness of the it-
erative design process. *

B. Analysis

Applicant would have us accept its iterative design process in fulfill-
ment of regulatory requirements because of “two processes in place to
check the validity of the final vendor certification process.”** Applicant’s
witnesses testified that nonconformance reports covering design defi-
ciencies need not be completed until the end of the iterative process.*
Similarly, staff would have us accept the process because “Applicant’s it-
erative design review process has the capability [emphasis in original] to
identify and correct pipe support design deficiencies prior to or during
the Applicant’s As-Built Verification Program.™"

The reason we reject these arguments is that we do not consider it
proper for applicant to wait untii the end of its design process to attempt
to locate and correct design errors.** For reasons we discussed in detail
above, Appendix B requires that the process for correcting errors be rea-
sonably prompt. Waiting until the end of the design process does not
satisfy this requirement. There should be quality assurance for design as
part of the iterative process, not just a QA inspection of construction, as
provided in Step 5.%

43 The Board interorets the “fina! vendor certification process.” for which there is a validity check, 0
be Siep 9 in the iterative design process, set forth above.

44 E mphasis supplied. Applicant’s Findings at 19-21. See aiso Stafl's Findings at 15-17, which are simi-
lar but are somewhat more detailed in some respects.

45 Applicant’s Findings at 21.

4 Tr. 5185 (Reedy). Tr. 5186 (Finneran). This excerpt from the transcript establishes as well that ap-
plicant knew in September 1982 that CASE was concerned that Appendix B, Criterion XV1, applied to
design deficiencies.

47 Stail"s Findings at 17, ciing Staff Exhibit 207 at 16.

48 Applicant’s argument that it has complied with I&E Bulletin No. 79-14 is an incomplete answer to
whether it has an appropriate program for assuring the quality of design. That bulletin addresses a con-
cern that “inspection by I&E and by licensees of the as-built configuration of several piping systems
revealed a number of nonconformances to design documents which could potentially affect the validity
of seismic analyses.” The Bulletin attempts (0 assure that as-built information is utilized in pipe stress
analyses. I&E Bulletin No. 79-14 (1979) at 1.

49 The only mention of prompt quality assurance in Applicant’s Findings is a vague reference to
“internd] checks in that process.” Applicant's Findings at 28. However, applicant has not demonstrated
how those checks work and it has continualiy belittied the importance of such checks by belittliing
CASE's identification of errors in documents that have not undergone the final vendor certification

(Continued)
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The case before us provides ample justification for the promptness re-
quirement of Appendix B, though it is not up to us to decide whether or
not the rules of the Commission are appropriate.®*® We find that it is im-
portant that Mr. Walsh and Mr. Doyle were able to provide many
“preliminary design drawings” indicating potential problems — because
applicant had no quality assurance process for promptly identifying,
tracking and resolving those problems.*!

An interesting example in which a nonconformance tracking system
would have been useful is with respect 1o problems of instability in pipe
supports. Although this concern is one of CASE’s,’? we think applicant
accurately describes the concern, as follows:

CASE's witnesses expressed a concern that certain pipe supports, the designg for
which they observed in their positions in the STRUDL Group, were unstable.
Specifically, they alleged that certain types of supports could be characterized as
three-bar linkages which would be unstable if the supported piping was able to
rotate within the box frame or U-bolt attaching the pipe to the support. Further,
other instances of instability could arise even where such gaps did not exist initially
but were created by movement or deformation of the U-bolt or by insufficient fric-
tion of the box frame on the supported piping. (CASE Exhibits 669 at 95-104, 669B,
Attachments 4 and 13. See also CASE Exhibit 659H at 1; Tz. 3103-05, 3109.)%

Instability problems were known to applicant by April 1981.5¢ Mr.
Doyle, while he was working within applicant’s STRUDL Group (from
August 1981 to June 1982), explained the problem of instability to Mr.
Terry Curlin, who appears to have had some form of supervisory re-
sponsibility for pipe support design.** Furthermore, an incident of seri-
ous instability was known to and corrected by the applicant.®
Nevertheless, it was applicant’s practice to handle instability problems
on Component Modification Cards (CMC) and not on nonconformance

process. Mr. Reedy did state that two pipe support contractors comply with Appendix B but his testimo-
ny is not persuasive because he does not believe that Appendix B requires NCRs for design deficiencies
until after the iterative process is completed. Tr. 5187, 5185 (The stafl aiso is not concerned about qual-
ity assurance for design prior 1c completion of the vendor certification process. Tr. 5407-08 (Mizuno,
stafl counsel) )

50 If the application of a Commission regulation would be inappropriate in this case, an exception may
be applied for under 10 C.F.R. § 2.758(b)

51 There are many instances of problems in “preliminary design drawings” in the SIT Report, and
Stafl"s Findings at 22 characterized the scope of the problem as being “many” such problems. We agree
with the staff characterization of this problem but reach a different conclusion about its significance.

52 See CASE's Findings, I11-1, citing CASE Exhibit 669B, items 4C 10 4H, 4l and 4J, 4-0 and 4-P, 4Q
and 4R, 11YY though | 1BBB and CASE Exhibit 669 at 95-105 (Doyle).

53 Applicant's Findings at 45.

54 CASE Exhibit 669A at 21-22 (Mr. Doyle). Note that the transcript refers 10 Mr. Curlin but CASE’s
findings, at [11-2 refer to Mr. “Curtin." The Board is nol certain what the correct spelling of the name
may be.

55 Testimony of Mr. Finneran (Tr. 4889).

56 CASE Exhibit 669A at 24 (Doyle).
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reports (NCRs).”” A consequence of this difference in documentation is
that there was no prompt effort made to identify analogous problems
elsewhere in the plant,*® there was no trending of similar deficiengies,*
and there was a breach of applicant’s obligation to determine the cause
of the condition of instability and to take steps to “preclude repetition,”
as required by 10 C.F.R. Part 50, Appendix B, Criterion XVIL.

The absence of a nonconformance tracking system for design may also
have led to the feelings of personal dissatisfaction felt by Mr. Walsh and
Mr. Doyle. These engineers were assigned to applicant’s Structural
Design Language (STRUDL) Group,

a subgroup within the Site Stress Analysis Group (“SSAG"). The entire SSAG is a
service organization with no responsibility for the design of pipe supports. The
STRUDL Group’s function is to develop a mathematical model! of pipe supports
based on information provided by the pipc support design organization, to conduct
an analysis using the STRUDL computer program employing the data provided,
and to return the results of that computer analysis o the designer. (Applicant’s Ex-
hibit 142 at 9-10.) The STRUDL Group performs only a service function and is not
organized or called upon to evaluate the results of its computer analyses.*

As members of the STRUDL Group, Mr. Walsh and Mr. Doyle
worked on many design documents. As engineers, they became con-
cerned that many of these documents had deficiencies. Although they
were not responsibie for correcting those deficiencies, they were con-
cerned that those deficiencies be cured so that the safety of the nuclear
plant would not be jeopardized. However, there w .« no process by which
those concerns could be evaluated and resolved i1 & thoughtful and ap-
propriate manner. Despite the fact that some of their observations were
potentially valuable, applicant was procedurally deaf to their concerns.
There also was no way for Mr. Walsh and Mr. Doyle to find out whether
their particular concerns were being attended to, a fact that applicant has
used in this proceeding to try to cast doubt on the credibility of their
testimony.®' In addition, there also is no way for us to determine at this
time the extent to which applicant has made corrections in its designs

57 Mr. Finneran testified that a CMC was issued on the potentially unstable support identified in 1981
but that an NCR was not wnitten. Tr 4890-93,

8 Tr. 4893 (Finneran)

9 We are not aware of any program by which applicant trends “deficiencies™ found in CMCs.

0 Applicant’s Findings at 16-17; see also SIT Report at 10. For the purpose of this discussion, we
accept applicss \'s description of the STRUDL Group and see no need to address CASE's claim that the
group’s responsibilities exceeded what applicant states. Compare CASE's Findings, Chapter XXIV.

81 See. e.g., Applicant’s Findings at 45: “CASE's witnesses had only a limited knowledge by virtue of
their limited roles in the entire design process for pipe supports and were unaware of measures beyond
their scope of responsibility to idenufy and correct unstable supports.”
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solely under pressure from this litigation rather than as part of its routine
design process.*

C. SIT Findings

The SIT’s failure to appreciate the need for a quality assurance system
to promptly resolve design deficiencies led it to be too gentle with
applicant. The period of inspection for the SIT Report was October 13 10
December 2, 1982.¢ At that time, one vear and ten months after the
first CMC on instability, applicant had “no explicit design guidelines
addressling] overall stability”™; it was relying on “the normal iterative
design and review process,”* which contains no procedures that require
any consideration for stability problems.* In addition, applicant hati only ‘
“begun 10 assess the stability of non-rigid box frame supports.”* Al- ';
though applicant has now undertaken to assess all such supports for
stability, the SIT found it had not yet decided which of three design op-
tions to employ.®” Apparently this problem is still handled under appli-
cant’s design modification process rather than its nonconformance
monitoring system. In one pipi analysis group, the design modification
process had not even progressed to the point that pipe support instabili-
ties could be quantified.® With respect to the changes that were
promised, applicant’s failure to deal promptly with the stability problem
required that the NRC staff would have to come back to veiify that the !
pron.ised changes were completed.* |

Furthermore, applicant told the SIT that it did not need to conduct a
stability reassessment of the use of non-rigid U-bolt supports.” The SIT
Report erroneously accepted applicant’s argument that if U-bolts on

S———

62 Although the SIT Report stated in several places that applicant had independently identified a
Walsh/Doyle concern in its design process, the report contains no documentation substantiating that the E
mmimuamwmuuwurcmmummdmm .
Report statements somewhat. Tr. 6661 We interprei his statement (in response 1o a wordy and some- !
what confusing question from the Board) to indicate that he was not sure whether the design process
would have found these problems were it not for Mr. Waish and Mr. Doyle.

63 SIT Report at 2.

o Jd ar28.

65 We are not reassured by the SIT's reliance on “standard industry design practice” as an excuse that

6 jd

67 14

6% Applicant's Findings at 13 n.6, citing Tr. 7091-92. We reject applicant’s suggestion that the percent-
mﬁmwum“mmmmmmmmmmmwm
lumlmmm‘immﬁHmmeﬁudMMww
tion of the design review.
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these supports were cinched down on the pipe those U-bolts “will not
become loose during service life” and the concern “about the instability
of the non-rigid U-bolt supports is resolved.”” There is no indication in
our record of what discussion or documentation persuaded the staff that
the cinching down of U-bolts was an adequate resolution of this problem.

We agree with. CASE that “the mere fact that a friction on a point of a
U-bolt exists does not indicate that the friction is sufficient to prevent
rotation under the most adverse design conditions. . . .""? We have no
analyses before us that establish the adequacy of the friction forces de-
veloped by a cinched-down U-bolt. Furthermore, the applicant uses
SA-307 steel in U-bolts. This material has no design allowable under
the applicable American Society of Mechanical Engineers Boiler and
Pressure Vessel Code (ASME Code) provisions” when it is used in a
friction type connection.”™ The reason there is no allowable for friction
type connections using SA-307 steel is explained in note 1 to the applica-
ble table. The note™ states:

Friction type connections loaded in shear are not permitted. The amount of clamp-
ing force developed by SA-307 bolts is unpredictable and generaily insufficient to
prevent complete slippage.

This argument did not confuse the Board, differentiatine us from
applicant.” We were persuaded by this rather straightforwa. - argument
that SA-307 bolts cannot be relied on in a U-bolt to cinch down a pipe
and prevent its rotation by the use of friction.”” The fact that this mate-
rial was incorporated into the U-bolts is not surprising, since they were
not initially designed to be cinched down and to develop (riction forces
to hold the pipe. What appears to have happened, according to this
information, is that applicant’s engineers have adopted an impermissible
fix for a stability problem that was identified by Mr. Walsh and Mr.
Doyle.

T d

TICASE's Findings at 11I-7

73 Conformance to the July 1974 and winter 1974 Addenda Editions of the ASME Beiler and Pressure
Vessel Code (ASME Code) is mandatory. 10 C.F.R. § 50.55a(d). See § 3.2.2 of the applicant’s FSAR
and § 3.2.2 of the Safety Evaluation Report for Comanche Peak (September 3, 1974).

74 CASE Exhibit 752 contains page 387 of Appendix XVIT of the ASME Code. That page contains a
table concerning " Ailowabie Bolt Tension and Shear Stresses.”

75 1d at 388.

76 Appljcant’s Reply at 15 found this argument confusing.

77 We also accept Mr. Doyle's testimony that the thermal expansion of pipes will cause cinched-up U-
bolts to yield so that, after many cycles of heating and cooling, the frictional forces generated by the U-
bolts will be reduced. CASE Exhibit 763 at 13-14, citing CASE Exhibit 6698 (Doyle) at 318-21.
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D. Conclusion

We do not consider the “iterative design process” to be satisfactory
fulfillment of the Appendix B Part 50 requirement to promptly identify
and correct design deficiencies. Although Gibbs & Hill apparently has
identified some gross instability problems in the course of its participa-
tion in this process, the iterative design process does not assign to Gibbs
& Hill the responsibility to review each support for stability.™
Furthermore, the iterative design process has no promptness require-
ments other than that it be completed before the plant is completed. It is
unsatisfactory for: “trending” deficiencies, recording problems spotted
by individual employees, or seeking to determine and eliminate the
causes of deficiencies.

In this section of our memorandum, we have discussed one engmeer-
ing problem with respect to which compliance with Part 50 would have
been helpful. In our review of other engineering problems raised by
CASE, we have become convinced that there are other problems, some
of which are discussed later in this memorandum, that would have been
addressed in a more timely fashion and might have been resolved more
appropriately if applicant had a formal, prompt system for quality assur-
ance of design. An extreme example is that in 1981 the staff conducted
an audit of weld designs at Comanche Peak that ultimately led to the dis-
covery of 382 supports that did not meet minimum ASME Code require-
ments for fillet welds.” These changes, which required structural
alterations, were documented on CMCs and not NCRs,* with the conse-
quence that there apparently was no attempt to identify the cause of this
error or to prevent its repetition.

Applicant and staff would have us decide that applicant’s stability
reassessment program will resolve the stability problem, but we are
unable to accept this suggestion. The progrem’s procedures have not
been presented to the Board and the progra n is in the control of the
“highly qualified” engineers who were responsible for the review of
others whose work has been characterized by applicant and staff as
“somewhat knowledgeable™ and “somewhat inexperienced.”* Although
these individuals are undoubtedly qualified, competent engineers, we

78 Tr. 6721 (Chen “believes” he has seen such analyses); Tr. 7015-17 (it is Taylor's “understanding™
that Gibbs & Hill looks for gross error). There is no direct testimony on this point from Gibbs & Hill or
from applicant’s design group personnel

79 SIT Report at 51, citing Inspection No. 99500531/81-01 (November 17-20, 1981); see CASE’s Find-
ings at V-7,

80 4

81 Tr. 7167-69 (Vega and Finneran), Tr. 4962-65 (Mr. Finneran); Tr. 6406 (Mr. Taylor).
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are not content to rely entirely on their work to correct problems that
have arisen under their supervision and control.

Having found applicant in noncompliance with Appendix B, we must
decide what implications that has for this proceeding. Those implications
are discussed below.

IV. SPECIFIC DESIGN PROBLEMS

In addition to questions about the quality assurance program for
design, CASE has raised many specific design problems, presented to
the Board in detail. CASE’s Findings, which contain the discussion of
these problems, is a document that is two inches thick and that is filled
with technical arguments and citations to codes, regulations and testimo-
ny (and to some extra-record material).

We appreciate the difficulty that the opposing parties faced when con-
fronted by this document. In places, it is in error. In other places, it is
overly rhetorical or irrelevant. However, it reflects the work of two quali-
fied engineers and cannot readily be discounted. To be sure that it is
appreciated, it must be read. To be sure that the Board not be misled by
it, applicant needed to respond to it. It is our observation that there are
several places in this document where valid points are made, without ad-
equate rebuttal elsewhere in our record. The design errors, indicated on
the present state of our record and pointed out by CASE, cause us to be
concerned about the quality of design of Comanche Peak.

To appreciate the significance of the deficiencies that this Bcard is
about to note, it is important to realize that Mr. Walsh and Mr. Doyle
were only two people, with limited access to design documents even
within their sphere of responsibility, which was participation in the
STRUDL Group. With this limited window on the design process, any
problems that they spotted and that applicant did not resolve may have
implications for the quality of design of the remainder of the plant. To
be sure, the pipe support design groups involved in the questioned ac-
tivities were not involved in other design processes. To that extent, the
Walsh/Doyle observations lack generality. However, applicant’s inability
to spot and resolve pipe support design problems has possible implica-
tions for the remainder of the plant.

A. Previously Discussed Problems

In two previous decisions, we have discussed design allegations made
by Waish/Doyle. In LBP-83-33, 18 NRC 27 (1983) we concluded that
the ASME Code did not require the analysis of thermal stresses which
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occurred within pipe support members as the result of LOCA environ-
menial conditions. We also concluded that free-end displacement,
defined as forces exerted on the supports because of the expansion of
the pipes and as forces exerted on the pipes because of the expansion of
the supports, would need to be considered. Thus, we partially dismissed
one of the Walsh/Doyle design concerns.

in LBP-83-63, 18 NRC 759 (1983) we found that applicant had com-
plied with the ASME Code in its analysis of supports manufactured from
A-500 Steel but that it had not demonstrated that its pipe supports have
adequate safety margins, considering that there was a 15% error in the
code allowable for that grade of steel. We required that applicant submit
an analysis demonstrating the safety margins for limiting cases in which
A-500 Steel was used and that it attempt to “gquantify the combined
effect of errors in code values . . . and other variations typically covered
by safety factors.” /d. at 764 (emphasis in original).

In this opinion, above, we have already addressed specific design argu-
ments dealing with pipe support instability and with the use of U-bolts
as friction connections. With respect to instability, there seems to be
agreement by applicant with the substantive position taken by CASE.
Applicant has undertaken to correct conditions of instability. Hence, the
only problem we found in that general area of instability was the adequa-
cy of the design quality control process to contribute 10 the identification
and correction process in a timely fashion. We did find a design
problem, however, with respect to one aspect of instability: the use of
SA-307 steel in friction connections. We conclude from the evidence
that this is a design error, in contradiction to the ASME Code. Applicant
has not demonstrated the validity of cinching of U-bolts made of
SA-307 steel as an adequate design correction for the purpose of pre-
venting rotation.

In the following sections of our memorandum we will deal with further
design problems, with emphasis on applicant’s errors. This organization
of our decision is not intended to overlook the fact that there are areas
in which we would sustain applicant, However, based on our record, we
consider design error to be sufficiently prevalent to require independent
means of assuring ourselves of the quality of design of Comanche Peak.

B. Stresses on Pipes Caused by Cinching Up U-Bolts

We have already discussed why SA-307 U-bolts may not exert enough
force or a pipe to constrain rotation. However, CASE’s U-bolt allega-
tions go beyond that narrow concern. We have not discussed whether
the pretensioning of the U-bolts and the thermal expansion of the pipe
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might overstress the bolt. Furthermore, note 1 to Table XVII-2461.1-1
of the ASME Code does not exclude the possibility that the U-bolt
could exert sufficient clamping force on the pipe to cause substantial
local stresses on the pipe. To the contrary, the note calls the amount of
clamping force “unpredictable” and allows the possibility that substantial
clamping force may be exerted.

1. CASE’s Findings
CASE'’s Findings on this point are instructive:*

The problem associated with cinching up the U-bolits is that this establishes three
mechanisms for inducing stress into the pipe wall and the U-bolt instead of the one
which was anticipated. The original mechanism which was anticipated was the loads
as listed in the ou.put from the pipe stress run (the original design load). The two
additional mechanisms are: (1) the stress induced into the U-bolt and the pipe by
the torquing of the nuts to cinch up the U-bolt; and (2) the stress resulting from
heating of the piping system (radial expansion) which, regardless of how little, will
result in a differential temperature between the pipe and the U-bolt with a subse-
quent tension induced on the U-bolt, a compression on the pipe, and some bending
in the member which restrains the U-bolt.

The stresses and displacement for the U-bolt, pipe, and involved structures are
therefore dependent on the three mechanisms involved — not merely the loading
as listed by the Pipe Stress Group (the original design load).

In the case of severe thermal constraint as is depicted in CASE Exhibit 669B
(Attachment to Doyle Deposition/Testimony), items 14D through 14M and ltem
12N, the thermal constraint induced stress may exceed all other considerations such
as the problems of mass on the pipe and mechanically induced loads. However, for
a proper analysis, it is again the summation of a// factors which induce stress and/or
displacement which must be considered.
L A

In the May 4, 1983, Surrebuttal Testimony of Mr. Doyle (CASE Exhibit 763 at
11-12) it is proved by the use of standard mathematical means that the siresses de-
veloped due to the Applicants’ cinching procedures alone mean that the stress levels
will exceed manufacturer’s allowables, as determined by converting load to

CASE then proceeds to review detailed calculations through which
Mr. Doyle alleged that the force on the U-bolt from torquing alone will
be either 8472 pounds, which exceeds its allowable, or 5333 pounds,
which is just below its allowable.® Mr. Doyle also presents detailed cal-
culations of the amount of thermal expansion that would occur even if

82 CASE's Findings at [V-8, [V-12-1V.14.
83 /4 at V.13, IV-14.
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900-degree insulation surrounded the pipe and clamp; he points out that
these stresses are additive to the mechanical stresses from torquing.™
The principal effect that Mr. Doyle expects is failure of the U-bolt itself,
representing a failure of the clamp, a transfer of loads to other supports
and a change in the fundamental frequency of the piping system.*
However, he also is concerned about the effect of induced loadings on
piping.* These loadings are required to be considered by ASME Code
§ NB-3645, “attachments™ which requires the design of external attach-
ments to pipe in a way that will avoid a flattening of the pipe, excessive
localized bending stresses or harmful thermal gradients in the pipe wall.¥

2. Analysis

Mr. Doyle’s detailed calculations ar¢ not answered on our record.
Instead, applicant relies on the SIT Report,™ which cites “analyses per-
formed by the Special Inspection Team™ and “calculations performed by
the Special Inspection Team” but never introduced into the record.®
Consequently, we conclude that Mr. Doyle's concerns about excessive
stresses on the U-bolts may be valid.

The SIT was satisfied that applicant could ignore thermal movement
in the unrestrained direction of 1/16 inch or less.® It also was satisfied
that the maximum radial growth of U-bolts would be less than 1/32 of
an inch and that this would be acceptable.’’ However, in the absence of
any direct challenge to Mr. Doyle’s calculations and in the absence of
any data supporting the staff"s position, the applicant’s burden of proof
has not been met.

Furthermore, the stafl"s principal witness on pipe supports, Dr. Chen,
admitted that the SIT Report never analyzed the load combination
which is the basis for Mr. Doyle’s testimony. % The basis for this omis-
sion was “engineering judgment and usual industry prt:ctice.””
However, we cannot accept this generalization in light of the specific cal-
culations tendered by Mr. Doyle. Applicant has the burden of proof of
demonstrating that its plant has been designed within applicable code

84 12 atIv-16

85 jd s IV-17

8 14 a1V 15.

87 Neither applicant nor stafl have discussed Code interpretation in this context.
88 Applicart's Findings at 49. -

%9 SIT Report at 30, 33

90 /d a1 30-31.

9 jd at 32-33

92 Tr. 6742,

93 14
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allowables. It is not free to rely on judgment or practice to answer partic-
ularized engineering arguments. It must demonstrate that those allow-
ables have been met. While engineering judgment must necessarily be
employed in designing a nuclear plant, we expect the basis for engineer-
ing judgment to be explained on our record and we are unable .. accept
bald, unsupported statements of judgment.

In this instance, we also are troubled by an apparent inconsistency in
staff’s position. Stafl asserts that the overtensioning of U-bolts can be
detected by field inspection.™ However, the fieid inspection referred to
will occur prior to the heating of the pipe and obviously under conditions
where seismic forces cannot be observed.” Hence, the inspection will be
useless to assure that the U-bolt will perform adequately under condi-
tions of combined load.

The amount of force with which U-bolts are cinched down may lead
to further complications, relating to Board Notification 82-105A. Pages
IV-4 and IV-5 of that Notice state:

The dynamic interaction between the pipe and pipe clamp is a complex design
problem. From a design standpoint, there are many uncertainties that could affect
the actual system response such as consideration of total support system flexibility,
mechanical non-linearities, construction and installation tolerances, and uncertain-
ties in the dynamic loading itself. It is beyond the scope of this report to discuss the
clamp-to-piping responses to these various factors. However, the report will focus
on those local dynamic effects on the piping that can be attributed primarily to the
clamp attachment that, in general, are not explicitly evaluated by piping designers.

The computer programs used for piping dynamic analyses generally consider the
pipe as a lumped mass system connected by structural elements with cross-sectional
properties equivaient to that of a pipe defined at the center line of the structural
element. Piping supports are modelled as springs (or infinitely rigid elements) which
are connected to the centerline of the structural elements. Thus, localized pipe
stresses due to clamp-pipe interaction are not computed using this lumped mass-
spring piping system analytical method. Clamp-induced loads on the pipe should be
evaluated as a locally distributed or a concentrated load cn a cylindrical shell using
an appropriate method of analysis. The resulting local stresses should be added to
the stresses calculated by the lumped mass-spring piping model which calculates
only beam bending modes.

During dynamic applied loadings, local pipe stresses induced by the pipe clamp
could be significant depending on several factors including clamp to pipe surface
contact, load magnitude and frequency, and support orientation to pipe.

.-
ltharecenuybeenembﬁshedbymemﬂthncemindeumrelyonammdof
the clamp onto the pipe in order to achieve large stiffness requirements in the

34 SIT Report at 32; Tr. 6742 (Chen). See also Applicant’s Findings at 49 (overtightening would cause
stnpping)

95 Tr. 6746 (Chen); see CASE’s Findings at IV-18.
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clamp. The large stiffnesses are needed tc assuie that the clamp will not lift off the
pipe during dynamic loadings. When the stiffness requirements become large, the
required preload also becomes large resulting in a radially compressive load on the
pipe.

The resulting local membrane and bending stresses in the pipe due to the preload
when properly applied is deflection limited and, thus, self-limiting. Local yielding of
the pipe can reduce the preload condition which caused the pipe stress to occur. The
preload is a unique situation which should be evaluated further because large defor-
mations of the pipe resulting from an initial preload application could be further in-
creased when the piping is brought to hot conditions. In addition, subsequent reap-
plication of the preload to correct for preload relaxation could cause a raicheting
effect in the pipe wall.

The Board's first concern about this notice is that there are about
twenty stiff pipe supports at Comanche Peak.* The staff"s concérn,
which is very similar to CASE’s concerns about pipe supports, applies to
these supports, for which localized pipe stresses have been ignored.

Unlike the staff, we consider these supports to fall within CASE's con-

cern even though these particular supports have not been identified by

it. We find that, despite the fact that CASE has been arguing that local-

ized pipe stresses from supports must be considered, applicant failed to |
identify supports with respect to which CASE was clearly right. Engi-
neers who were sufficiently sensitive to plant safety would have realized
that the only reason for thinking CASE’s concerns to be unfounded was
that the “soft” supports did not generate enough force. These same engi-
neers would have realized that this reason for lack of concern in the
identified supports was a real concern for other supports.

But our concern goes further. CASE has stated, in testimony that has
not been specifically rebutted, that certain “soft™ box frames may gener- |
ate a thermal expansion force of almost fourteen tons, most of which {
will be seen by the pipe.®” It has also stated that the prestressing of U- :
bolts may generate a force of between 5333 pounds and 8472 pounds.” '

L These forces are not vastly different from those mentioned in the Boaid ’
Notification.”” Consequently, we have no factual basis for accepting !
staff"s testimony, including the testimony of the principal author of the '
Board Notification, that the stiff clamp-derived concerns of the Notifica-
tion are inapplicable to “soft supports” at Comanche. The record does
not provide specific analysis to rebut the substantial ioads calculated by i

96 Affidavit of W_ Paul Chen (November 4, 1983) at 4.

97 CASE Exhibit 763 at 14-15; CASE’s Findings at IV-17.

98 C ASE Exhibit 763 at 11-12; CASE Exhibit 669B at 10. !

% Board Notification 82-105A notes with concern preloading stresses of 5104 psi and 5169 psi, with re- !
spect 10 ITT Grinnell supports.
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Mr. Doyle. To us, the concerns derived from the stiff-clamp context
have not been demonstrated to be inapplicable here.!®

The Board Notification provides us with still another reason to be
concerned. The Notice found that ITT Grinnell does not calculate piping
stresses because that is the responsibility of the piping designers.!?' That
accords with our understanding of how the iterative pipe design process
works generally at Comanche Peak, with one word of caution. We do
not think the iterative design process places the responsibility for cal-
culating local pipe stresses on any group, including Gibbs & Hill.
Consequently, we are not aware of any evidence that these forces were
considered in the pipe design process at Comanche Peak. This is a prob-
lem similar to our concern about pipe support stability, which we found
above did not fall within any group’s assigned responsibilities until the
applicant decided to undertake a stability reassessment program.

C. American Welding Society (AWS) Code

CASE alleges that there are criteria for welding design that are not
specified anywhere within the ASME Code and it suggests that the most
authoritative source for those criteria is the AWS Code.'®? CASE offers
its Exhibit 716, consisting of Section XI of the Pipe Support Engineering
(PSE) Guidelines. We find that the cited document references American
Welding Society Code D1.1, as CASE says it does; furthermere, that
document does contain procedures for welding pipe to pipe. However,
applicant acknowledges that it sometimes refers to the AWS Code,'®
contesting only whether it is legally required to apply its provisions.
Hence, the true debate is over the extent to which AWS Coae concerns
are met at Comanche Peak and not over whether that Code “applies,”
in the sense of formal adoption of that Code by the Commission. Provi-
sions of the AWS Code are reievant to a decision about whether ASME
Code provisions have been “supplemented or modified as necessary to
assure a quality product,” as required by General Design Criterion 1.

100 Bur see Chen Affidavit at 3 (“Stresses imposed by conventional U-bolts and box frames are signifi-
cantly lower than that which may be potentially induced by the suff pipe clamps™); and Affidavit of
David Terao (stresses from suff clamps are “significantly higher” than for conventional clamps)

101 Board Notification 82-105A at V-22. See aiso CASE Exhibit 669 (Doyle) at 318-21.

102 CASE’s Findings, Chapter V

103 Applicants’ Brief Regarding Board Inquiry into Applicability of AWS and ASME Codes 1o Welding
on Pipe Supports at Comanche Peak, October 28, 1983 (Applicant’'s AWS Brief) at 7.
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CASE'’s Specific Allegations

CASE lists the following AWS Code provisions as applicable to non-
nuclear facilities and, by inference, to nuclear facilities:'™

(1) pre-heat requirements for welds on plates over % inch thick, (2) drag angle and
work angles (whick limit the space allowed for the weider to function), (3) Beta
factor for tube-to-tube weids, (4) multiplication factor and reduction factors for
skewed “T” weld joints, (5) iimitations on angularity for skewed “T" joints, (6) cal-
culations for punching (actually a reduction factor for the weid) shear on step tube
joints, (7) lap joint requirements, (8) design procedure for joint of tube to tube with
Beta equal to 1.0, (9) caiculation for effective throat of flair bevel welds, (10) limita-
tions on weld sizes relative to plate thickness, elc., etc

CASE states that a portion of the SIT Report, which sets forth appli-
cant’s criteria for a combination bevel and fillet partial penetration weld
indicates that applicant has now adopted the Beta provisions cited by
Mr. Doyle almost two years ago.'” However, the SIT Report does not
mention the date that applicant adopted these criteria so it is not clear,
in light of applicant’s statements that the AWS Code does not apply to
Comanche Peak. to what extent the Comanche Peak plant complies with
the Beta requirement.'® Although the staff has conducted an inspection
to ASME Appendix XVII requirements, this is not directly responsive
to this argument about AWS requirements, including the Beta
requirement.'?’ ’ h

CASE also has a more specific point related to criteria apparently
adopted by applicant pursuant to a September 1982 study by Korol and
Mirza.'® Mr. Doyle’s testimony questions whether NPSI rear brackets
(three examples of which are listed in the tesumony) and two specifically
described supports, offered as examples, comply with the Xorol and
Mirza criterion of a width ratio at least as great as 0.6.'® CASE also refer-
ences Mr. Doyle’s testimony that the SIT incorrectly evaluated weld
sizes on two drawings because those drawings show '% inch fillet welds
when the minimum weld requirements are 3/8 inch or 5/16 inch.'?

104 Case's Findings at V-3 to V4

105 jd st V4

106 See SIT Report at 49

107 See SIT Report at 50-51 concerning stafl inspections that have been conducted

108 SIT Report at 50

109 CASE Exhibit 763 at 26

110 CASE Exhioit 763. (There is a typographical error in CASE's Findings at V-6 which causes one of
the support numbers 1o differ from the number cited by the SIT Report but it is our understanding that
Mr. Doyle was referring 1o the same supports as were referenced by SIT.) We note that the SIT Report

does not state the dimensions of welds or the criteria applied, so there has been no direct response 10
the specific complaint that CASE has made




CASE aiso faulted the SIT Report for erroneously finding, without con-
ferring with CASE, that a particular support number did not exist.'"!

Another important point made by CASE is that the SIT Report states
that 382 supports were modified, in some unspecified way. CASE infers
that the method of repair was “recapping,” which is unacceptable.''?
Since there was no NCR prepared on this matter, we are not sure wheth-
er there is any construction record documenting the method of comply-
ing with the “MC; however, even if such a record exists, our record is
devoid of a response to this concern.

2. Anaiysis

Applicant’s principal response to the CASE concerns is that it uses
“qualified” (emphasis in the original) welding procedures, pursuant to
ASME Code Subsection NF-4311, which states that:

Only those welding processes which are capable of producing welds in accordance
with the welding procedure qualification requirements of Section [X and this Subsec-
tion [subsection NF)] shall be used for welding Component Support materials or at-
tachments thereto. [ASME Code Section 111, Subsection NF-4311)'"

Applicant contrasts this qualified welding process to the prequalification
of procedures incorporated in the AWS Code.''* It points out that even
the AWS Code permits deviations from its provisions for “successful
qualification” conducted by the contractor''® — a point conceded by
CASE."*

Applicant also has listed for the Board each of the AWS criteria listed
by CASE, finding for us the Code sections that were referenced. With re-
spect to the tube-to-tube punching requirement and the Beta
requirement, applicant references the SIT's finding of adequate tube-
to-tube joint designs''’ but does not rebut any of the Doyle testimony,''*
discussed above, concerning: (1) specific joints that do not meet AWS
design requirements, and (2) specific design measurements that do not
meet AWS requirements. With respect to the effective throat for flare
bevel welds, applicant is correct in its comparisor of its own proce-

111 CASE's Findings at V-6, ciing CASE Exhibit 6698, items 13X and 13Y.

"127Tr. 6249, 6261-62 (Doyle); Tr. 7957-58 (Compton).

113 Cited exactly from Applicant’'s AWS Brief at 10.

14 g at 1112,

VS pg at 13

118 CASE Exhibit 669 (Doyle) at 116, 118.

17 Applicant’s AWS Brief at 16.

118 CASE's Findings at V-5 to V-7 contain the specific testimony that was not responded to.
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dures'"® 1o the AWS Code; accordingly, applicant has satisfied the Board
that there is no problem there.

Applicant does not respond at all to seven different AWS criteria ad-
vanced by CASE because “the AWS Code expressly excludes them
from applicability to welding procedures which are qualified by tests.”'®
The problem with this response is that it leaves the Board in the dark as
to which of these Code provisions has been demonstrated nonapplicable
because of specific qualifying tests. Since these criteria, advanced by
CASE, represent reference material that is suggestive for plant design,
we think it incumbent on the applicant to carry its burden of proof that
each criterion has been properly considered in its qualification
procedures.

With respect to one of the AWS criteria, “drag angle and work angles
(which limit the space allowed for the welder to function),” — referred
to by applicant as “groove angles”'?' — we have special curiosity. We
cannot imagine how applicant may have performed qualification tests to
bypass this criterion. Arguably, this would have required the use of very
large or odd-shaped welders to see if they couid function adequately in
smaller work spaces.

Applicant’s answer with respect to weld cracking also is unacceptable.
CASE alleges that the repair of undersized welds apparently was done by
performing a cap weld.'? Applicant answers that the ASME Code re-
quires “the qualification of every welding procedure by extensive testing
and examination to assure adequate strength and integrity of the weld.”
However, applicant has not responded to CASE’s concern about cap
welds and has not stated that the method for repair of undersized welds,
by adding additional weld material, has been qualified by test. When
CASE presents us with specifics, we are not satisfied when applicant re-
sponds with generalities.

We are concerned that specific matters raised by CASE as falling
within the AWS Code, may not have been properly addressed by appli-
cant in the design of Comanche Peak. Applicant has not carried its
burden of proof on this set of issues.

119 CASE Exhibit 716 at 7

120 Applicant's AWS Brief at 15

121 Applicant's AWS Brief at 16

122 At CASE’s Brief, V-7 10 V-8, a vanety of record and extra-record materials are cited. We have con-
sidered only the Doyle testimony and the Compton testimony. Although Mr. Doyle has modestly stated
thai he is not & welding “expert,’ he has demonstrated enough knowiedge of welding codes and require-
ments for us .0 give his lestimony soine weight.
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3. Analysis of the Staff’s Response

The staff attempted to respond to the Board’s concerns about the
AWS Code by filing the affidavit of Dr. Jai Raj N. Rajan, who has a
Ph.D. with a major in fluid mechanics from Duke University.'?® This af-
fidavit adds two considerations not raised by applicant: (1) the state-
ment by Dr. Rajan that compliance with the ASME Code and with the
AWS Code produces welds of comparable strength but that the Codes
have different conceptual approaches,'* and (2) the following statement
concerning the nature of qualification procedures:

Qualification of welding procedures involved testing or examination of a sample of
welds which must be fabricated by the construction organization (for ASME) in ac-
cordance with the procedure to be qualified, in order to assure that the weld
possesses the required properties for its intended application.

He also clarified the relationship between the two Codes, stating that
several (but not all) of the criteria cited by Doyle are not explicitly
provided for in the ASME Code.'*

4. Conclusion

The essential conflict among the parties is whether the qualification of
welds has been adequate to assure that each of CASE’s concerns, stem-
ming from the AWS Code, has been taken care of. It is clear that if the
qualification procedures cover these matters or provide reasons for
ignoring them, then CASE’s argument is without merit. However, the
AWS Code contains provisions intended to embody sound welding prac-
tice and all our record contains is generalizations that boil down to the
fact that the AWS Code and ASME Code have different approaches.
Pursuant to the ASME Code, a sample of welds has been tested in a
qualification program, but the characteristics of that sample of welds and
of the qualification program have not been discussed; nor does our
record contain a logical basis for concluding that each of the AWS con-
cerns have been obviated by qualification tests.

We are sympathetic with applicant’s and staff’s desire to avoid such a
complex task of proof. We ourselves are not anxious to undertake such
a burden, either. However, we cannot accept an argument that well-
recognized weiding standz:ds, embodied in an industry code, may be

123 NRC Staff Response to Board Question Regarding Applicable Welding Codes at CPSES, October 18,
1983 (Staff"s AWS Brieh.

124 Rajan AfMfidavit at 4-5.
125 Rajan Affidavit at 3.
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waived because of a qualification program about which we are totally in
the dark.

On balance, after considering all the arguments on this subject, we
find that applicant has not met its burden of proof on the principal
thrust of CASE’s AWS concerns.

D. Upper Lateral Restraint Beam

CASE has called into question the safety of the upper lateral restraint
beam, whose primary purpose is to help to resist blowdown loads that
may exist within the steam generator in the event of a LOCA.'* The
CASE allegation is that when the beam is heated during a LOCA it will
expand about 0.24 inch, creating a free-end displacement between-the
steel beam and the adjacent concrete.'?” This constraint of free-end dis-
placement must be considered by applicant in the design of its plant,'®
but CASE alleges that applicant’s analysis of the upper lateral restraint
was incorrect.

We find that CASE’s allegations about an incorrect analysis of the
upper lateral restraint are meritorious. CASE’s first concern was that ap-
plicant made an error in its graphical technique (iterative analysis) for
analyzing the upper lateral restraint. All parties agree that there was an
error, in that the graphical technique was not carried to its proper conclu-
sion but was truncated, apparently without any explanation or notation
on the design drawing.'?

It is our conclusion that the truncation of the graphical technique was
an engineering error. Applicant’s engineer commenced an analysis of
the beam and frame structure that sequentially assumes that one end of
the beam is locked and the other is released, thereby redistributing the
moments in the beam.'* Although applicant’s engineer knew how to
carry out this analysis properly,'”' he did not do so. Had he done so, the
criterion the engineer set for his own analysis would have been
exceeded;'’? and the analyst himself considers this to have been an
error.'¥

Applicant and staff have attempted to excuse this error on twoe
grounds: that it was committed in documents prepared for a hearing

126 Ty 6038 (Vivirito).

127 See CASE's Findings at XIX-6.

128 See LBP-83.33, 18 NRC 27 (1983).

129 Tr. 6052-53 (Vivirito), Tr. 6051-54, 6057, 6189-92 (Chen)
130Ty 6189 (Chen).

131 Tr 6190 (Chen)

132 Tr. 6026-27, 6175 (Doyle).

133 T¢. 6193 (Vivirito report of conversation with the analyst).

1440

r,'.u—_-,--f--_ e - e g —— - e ———




and was not representative of what the analyst would have done if this
were a real design drawing about to be used for plant construction, and
that reanalysis shows that the upper lateral restraint is safe. We reject
both of these explanations.

We consider applicant’s assertion about the differential care paid to
hearing documents and construction documents to be wholly without
merit. Mr. Vivirito said:'*

You must understand, . . . that the calculations that you are seeing here are not
design calculations to impiement construction. The design caicuiations were pre-
pared in 1975. These are merely to illustrate that the walls will indeed reiieve the
stresses.

LR B
The degree to which you would be concerned with the accuracy of these
calculations, since they are not actually calculations that are going to result in
construction, are not the same as when you are preparing something and you are
going to build it. . . .

The first error in this logic is that calculations done for confirmatory
purposes, as these were, can result in 3 decision about whether or not to
reconstruct a portion of the plant. Whenever such calculations are
required, it is because questions have been raised; and those questions
must be analyzed in a serious fashion. The second error in this logic is 3
that this analysis was prepared for possible NRC use, related to
Waish/Doyle contentions, and should have been done with care because
of the applicant’s responsibility to prepare full and accurate records.
Furthermore, these records were shown to NRC investigators and an
error was likely to result in embarrassment for Gibbs & Hill. We reject
applicant’s position that less care was required for this document than
for other design documents.

We also are concerned that applicant’s analysis used incorrect wall
thicknesses, under circumstances where there is no indication that the
thicknesses employed in the analysis would have produced conservative
results.'”s This error in wall thicknesses, which the staff found to be an
offsetting error, was nevertheless an error.'%

Another concern of ours is that applicant too-readily concluded that
the 14,000 kips strain resulting from the 0.24-inch expansion of the
upper lateral restraint beam was within the capacity of the concrete
walls.””” Industry codes applicable to concrete do not support this

13417, 8055-56.

135 Tr. 6052-54; see Tr. 6183 (Doyle) (one wail is much more rigid and the other more flexible).
136 14

137 T¢. 6041-50 (Vivirit ).
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assertion. as one-time stresses of this kind exceed code values but are
not covered by the codes.'”® In the event of a LOCA, the upper lateral
restraint beam will expand approximaiely 0.24 inch. Since this expansion
will be constrained by the concrete shield walls, the force on the walls is
dependent on the stiffness of the beam and the walls. Under applicant s
stiffness assumptions the force on the wall would be some 14,000
kips.'” A force of 14,000 kips is above the design allowables for the
shield wall and CASE contends that the wall could fail. The applicant’s
witness. Mr. Vivirito, testified that in his judgment the effects on the
wall would be minimal, that local cracking of the concrete would relieve
the expansion stresses and they would drop to zero,'* and that NRC
guidelines do not cover self-limiting stresses.'

Since applicant has not introduced into our record an)'calculauohs of
the effects of beam expansion on the wall, considering them
unnecessary, 4> we were faced with balancing the engincering judgments
of CASE's and applicant’s witnesses. Consequently, we requested the
staff witness. Dr. Chen, to look into the matter for us.

In Dr. Chen’s opinion neither the applicant nor the intervenor 1s
correct. He does not agree with applicant that the local deformation of
concrete would be sufficient to relieve the expansion stresses; instead,
he concludes that a load of 14,000 kips would exceed the design load of
the walls. as reflected in applicant’s calculations However, Dr. Chen is
of the opinion that the applicant has overestimated the stiffness of the
walls and that a more reasonable value for wall stiffness would lead to
much lower stresses, well within the allowable wall stresses. But the
complex calculations required to demonstrate the lower wall stiffness
have not been done.'*’ Furthermore, CASE’s witness, Mr. Doyle, disa-
grees with Dr. Chen’s conclusions about wall stiffness.’* On baiance,
therefore. we are unable to accept these lower stiffness values

Dr. Chen also would approve the design of the upper lateral restraint
beam because he believes applicant has used more conservative assump-
tions about LOCA forces than are necessary. Applicant assumed that the
LOCA-induced heat-up of steel in the beam and the LOCA pressure
spike in the steam generator would be simultaneous, a condition under

38 Tr 6847 (Vivirito

9 Tr 6048 (Vivirito): Tr. 6061 (Chen), CASE Exhibit 761C at 5 (Doyle)

40 Tr. 6049 (Vivirito

14) Tr. 6071 (Vivirito

142 T¢. 6072 (Vivirito), bur see CASE's Findings at XI1X-9, citing Tr. 6044.45 (Vivirito) concermng un
cerwainties in the properties of concrete

143 Chen AfMidavit at 13-14

144 77 6029. Doyle AfTidavit at 9-12, summarizing Mr. Doyle's earlier testimony aboul wall thickness
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which both the concrete and the steal beam itself might fail.'** However,
the staff believes that these thermal and pressure forces will not coincide
during a LOCA,'* a position it asserts without presenting any evidence
concerning possible LOCA scenarios. Because of the lack of supporting
evidence, we decline to accept this conclusion, particularly without
providing other parties with the opportunity for cross-examination on
this entirely new evidence.

In the face of the possibly conflicting engineering viewpoints of three
different parties, we conclude that applicant has not demonstrated the
adequacy of its analysis of the upper lateral restraint beam. This conclu-
sion contributes to our lack of confidence in the design of Comanche
Peak.

E. Errors Concerning Generic Stiffness Values

Mr. Doyle alleged that applicant’s use of generic stiffness values for
supports does not adequately represent actual stiffness values for the
purpose of calculating piping system seismic response. The SIT found
that applicant had not demonstrated “that supports designed in accor-
dance with Applicant’s criteria and guidelines have sufficient stiffness to
assure that they do not adversely affect the response of the piping
system.”'¥” Additionally, Mr. Doyle correctly argued that Component
Cooling Water Support No. CC-1-107-008-E23R had been incorrectly
analyzed because the deflection calculation did not include the potential
rotation of the plate.'* Although subsequent analysis and redesign may
have attenuated these concerns,'** we find that CASE correctly identified
these problems, and their subsequent resolution does not eradicate our
concern that these design problems were prescnt.

F. Differential Seismic Displacement

CASE alleges that there should be a slip joint in all large frames that
span a corridor or go from floor to ceiling. The Pipe Support Engineering
(PSE) guidelines acknowledge this principle. Nevertheless, the designs
of two PSE floor-to-ceiling service water supports identified by Mr.

145 Chen Affidavit at |2, stating that both the concrete and the steel beam itself might fail if these condi-
tions were simultaneous.

146 14

147 SIT Report at 40-41.

148 14 gt 41,

149 Chen Affidavit at 21-26. We do not decide whether this complex stiffness study, which has not been
subject (o liugation, used appropriate assumptions concerning deflections of U-boits and flexibility in
base plates and concrete anchorages. /d at 22 n.11; see. e.g., Doyle Affidavit at 14-20.
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Walsh were inconsistent with these guidelines and have been
redesigned.'® No explanation has been provided about how this devia-
tion from design guidelines could have arisen and we have no knowledge
about the frequency with which such deviations may occur.

We note that, in the absence of a system for promptly correcting
design deficiencies, applicant identified the deficiency in the PSE sup-
ports in late 1981'"' but the two other pipe analysis groups were not
directed to follow the PSE guidelines until January 19, 1983.'5? Although
these groups may not have designed wall-to-wall or floor-to-ceiling sup-
port frames, they apparently are authorized to do so and their procedures
should have been revised more promptly.'*

Applicant’s approach to the design of wall-to-wall and floor-to-ceiling
supports, including nonconformance with PSE guidelines and failuge to
revise guidelines of other groups promptly, contributes to our lack of
confidence in its approach to the design process.

G. Component Cooling Water Support

Mr. Doyle correctly alleged that Support No. CC-2-008-709-A43K ex-
ceeded applicant’s guidelines for maximum deflection. The reason for
the error was a mistake in numerical calculations.'** The result of catch-
ing the error is that the plate for the bracket was increased in thickness
from '4 inch to 1'4 inches and the weld to the plate was increased from
3/16 inch to 5/16 inch.'*s Although the design verification process was
not yet completed wken this error was found,' we do not adopt the
SIT's assertion that this error would have been caught in the ordinary
design process, regardless of whether this had been a CASE allegation.
This design, required by regulations to be of the same quality as an initial
design, had a numerical deficiency that produced a deficiency in actual
construction. We simply have no way of knowing whether or not errors
pointed out by CASE would have been caught in the ordinary design
process.

150 T¢ 3142, SIT Report at 26

15 1d

152 SIT Report at 2§

153 14 a1 25. The SIT reports that it “was informed” that the other pipe support groups had not designed
lmwhmnmumm.mmdmm'uwade
tke SIT apparently did no verification of this matter. /d.

154 /d at 40-4].

155 Chen Affidavit at 1-2; SIT Report at 41

156 SIT Report at 4142
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H. Richmond Insert
1. Testing

CASE had alleged that Richmond Insert assemblies (Richmonds) at
Comanche Peak were not adequately designed.'” With respect to one
aspect of this allegation, the design of 1'4-inch-diameter Richmonds, the
SIT Report vindicated the CASE allegation by finding that applicant’s
use of a safety factor of two for Richmonds was insufficient because
“there are no deflection test data for 1'4-inch Richmond inserts in shear
loading.”'** Consequently, the staff required further testing.'* The siaff

considers the further testing to be adequate.'®

The exten:. of this design deficiency is accurately depicted in the fol-

lowing portion of the Staff"s Findings, ' which we adopt as our own:

The allowable tension loads for the 1'4-inch Richmond anchor insert were estab-
lished by the Applicants based on a factor of safety of two of the ultimate load as
determined from actual tension test results. Allowable shear loads were set equal to
the allowable tension loads and reduced by a factor equal to the ratio of the manu-
facturer’s allowable load values (about 0.83). Shear load allowables for the 1'4-inch
insert would have a factor of safety of about 2.4 based on the assumption that the
shear test ultimate is equal to the tension test ultimate. However, there was no em-
pirical support for this assumption since no shear tests had been conducted on the
1%-inch size at the time of the SIT's inspection. Moreover, published allowable
loads in the Richmond Screw Anchor Company Bulletin No. 6 are based on a factor
of safety of three. As a result, the Applicants’ shear load allowables for the 1%-inch
insert are 50 percent higher than the value recommended by the manufacturer.
([SIT Report at 19.]) The SIT found this reduction in the factor of safety to be of
concern, since these factors establish a reserve capability which will account for the
possibilities of overload and understrength. Such possibilities may be due to varia-
tions in material dimensions, variations in construction procedure implementation,
simplifications in calculation procedures, effects of erection tolerances. and disregard
of secondary stresses (including thermal stresses). (/d. at 22.) In sum., the Appli-
cants’ non-inclusion of the thermal stress component in the design of supports utiliz-
ing 1'4-inch Richmond inserts was not desirable where the manufacturer’s recom-
mended safety factor was not also being utilized.

The SIT aiso found that the Richmond Screw Anchor Company’s published allow-
able shear values for the 1'4-inch diameter Richmond insert were extrapolated from
shear tests on the 1'%4-inch diameter insert. Although the published allowable values
are theoretically valid, standard industry practice requires that testing be performed
to confirm the values. In addition, the shear tests conducted on the %, 1, and

157 CASE Exhibit 659 at 4; Tr. 3154 (Walsh)
ISESIT Report at 18; see aiso id. at 19-21.

19 14 at 18.

180Ty 6411-12, 6436 (Tapia).

'8! Seafl"s Findings at 37-39.
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1%-inch inserts do not fully model the configuration of the anchor assembly used
with a 1-inch thick washer between the wali and the support frame. This washer in-
troduces a bending moment in the bolt which is not reflected in the shear test
results. ([SIT Report at 19-20.))

Applicants have stated that ACI 349-80, “Code Requirements for Nuclear Safety
Related Concrete Structures,” an industry standard not adopted by the NRC as a
regulatory requirement, allows a factor of safety of two for concrete inserts.
However. the ACI standard specifies load factors and capacity reduction factors and
requires consideration of the forces caused by thermal effects under accident
conditions. In addition, the ACI standard requires a lesung program far broader
than that which has been carried out for the Richmond inserts. (ISIT Report at 20.]))
For these reasons, the Board agrees with the SIT that ACI 349-80 does not permit
Applicants to utilize a factor of safety of two in these circumstances.

The Board concurs in the SIT's original determination that because of the uncgr-
Lainties introduced by the test modeling, considered together with the kmited test
data available. the use of a factor of safety of three at another nuclear power plant
utilizing Richmond inserts, and the strict requirements of ACI 349-80 before a
safety factor of two may be empioyed, that an insufficient basis existed for the use
of the factor of safety of two for the 1'4-inch Richmond insert. This was especially
true since Applicants disregard loads resulting from thermal expansion of the at-
tached support, and bending moments introduced by the 1-inch thick washer. (Is1T
Report at 19-21.])

We are concerned that applicant had inadequate reason 1o apply a
safety factor of two to the Richmond insert, in the absence of tests. We
have no reason to believe that this problem, identified by the SIT,
would have been found in the normal design process. This design prob-
lem contributes to our lack of confidence in design processes at
Comanche Peak.

2. Axial Torsion in Richmond Inserts

CASE also is concerned about the ability of the Richmond to resist
axial torsion. The concern is important because the Richmond was
tested without being connected to a steel member that could induce tor-
sion into the bolt. Consequently, the safety of the Richmond depends in
part on the test described in subsection 1, above, and in part on the engi-
neering analysis of the effects of torsion on the bolt.

The nature of this problem may be understood by reference to Figure
1. The figure shows three cross-sections of a Richmond. The top view
shows the upper section of the bolt, the nut that is threaded on the bolt,
the upper washer and an end-view of a tube-steel member that is being
bolted to the wall. The middle view shows the lower washer. The
bottom view shows the bottom portion of the bolt as it enters the
concrete, representea by a cross-hatched area. Since the views are
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schematic, it is not important that the length of the bolt in the top view
and in the bottom view exceed the width of the lower washer. In
practice, the boit would be made snug-tight, so that there would be no
space separating the steel member, the lower washer and the concrete
wall.

Here, with emphasis added to reflect points of divergence from the
views of Mr. Doyle, is how Dr. Chen describes this concern:'#

To calculate the tension force in the bolt of the Richmond insert assembly resulting
from torsion in the tube sieel, the Applicants use the formula 7 = Fd. In this
computation d is taken as 2/3 of one half of the width of the washer. This is an ac-
ceplable method for computing the bolt force if a linear distribution of forces along
the bottom of the lower washer is assumed.'®® Mr. Doyle questioned the accuracy
of this method. He noted that the flat surface of the tube steel was smalicr than thg
bottom of the washer, and indicated that the distance 10 use in computing the
moment should be 2/3 the distance from the bolt to the edge of the flat portion of
the tube steel. He stated that this was smaller than the ¢ used in Applicants’ calcula-
tions and would thus result in a larger £ for a given moment. Thus, the tension in
the bolt would be larger than that calculated by Applicants. The Board stated that it
wished to have the SIT's evaluation of this newly-identified issue (Tr. 6831); accord-
ingly this was an open item at the hearing.
. s

In [Figure 1] ... torsion in the tube steel (T in the figure) is resisted ultimately
by forces of compression in the concrete and by a balancing tension in the boit. Be-
cause of the relative stiffness of the lower washer in comparison to the tube steel
and the fact that the bolt 1s “snug,” rotation of the assembly will occur primarily about
the edye of the tube steel. Hence, the compressive force on the concrete will extend
Jully 1o the edge of the washer. Therefore, a linear distribution is an appropriate de-
scription of this compressive load. For such a distribution the resultant for purposes
of computing the moment can be represented by a concentrated load (F,) at 2/3 the
distance from the bolt centerline to the edge of the lower wasner (d,).

An equal and opposite compressive force acts on the bottom surface of the lower
washer. This force must be resisted by an equal and opposite force on the top surface
of the washer. This force is in turn the result of the downward force exerted by the
tube steel. Since the assembly is in equilibrium the forces on the lower washer must
be equal. F, must equal F,, and the moments must be equal, i.e., F, x d, must equal
F, x d,. Since the surface over which the force from the tube steel acts is smaller
than the top surface of the washer, the force distribution on the top surface cannot
be linear. This non-linear distribution between the bottom of the tube steel and the
top surface of the lower washer is shown in Figure 1. Thus, the moment of the non-
linear distributed forces will be equal 1o the moment of forces linearly distributed at
the bottom of the washer: F, x d, = F, x d, = F x 2/3 of '4 the width of the
washer, '

162 Chen Affidavit a1 8-11.
163 [Footnote 2 - nitted.]
164 [Footnote 3 omitted.)
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Because of the rciative stiffness of the lower washer as compared to the tube steel,
and because the bolt is “snug,” the assembly will tend to pivot about the edge of the
washer and there will be a linear distribution of forces along the lower surface of the
washer. Accordingly, the resultant is accurately represented by a concentrated load
at 2/3 the distance from the bolt centerline to the edge of the lower washer.

Mr. Doyle disagrees with Dr. Chen’s representation in Figure 1 of a tri-
angular distribution of the compressive forces between the concrete and
the botiom of the washer. He further argues that “[r]egardless of how
snug the as~embly is installed, the fact remains that there is no continui-
ty between the tube/bolt and lower washer”; hence, “the transfer of the
moment (torque) into a couple can only occur . . . (from the reaction) at
the upper surface of the washer at the tangent on the tube and the
bolt. "6

We agree with Mr. Doyle.'* We are convinced that (1) Dr. Chen'’s as-
sumed distribution of forces on the bottom of the washer is incorrect,
and (2) that the use of such a force div(ribution is of no value in
d:tcrmining the tension in the bolt resulting from a torque on the tube.

We conclude that th= applicant and staff have erred in calculating the
iension in the beic [t further appears that this is a type of error that is
not caught by the a2pplicant’s iterative design process. We are not able to
decide whether the error will significantly affect the design of the pipe
supports. If the potential difference in the load on the bolt were to
amount to a factor of 1wo, as stated (without contradiction in the
record) by Mr. Doyle,'*’ bolt-allowabls stresses might weil be exceeded.

This state of the record reflects adversely on the adequacy of the
design of Comanche Feak.

185 Doyle Affidavit at 8. See aiso Ti. 6894-6911 and surrounding testimony for a full discussion of this
point.

18 We discoun: (he testimony of Mr. Reedy, who attempted 10 justify applicant’s analysis primarily be-
un..cw-mmmamuumummmnm
Mr. Doyle is »<~v stomed. M- Reedy admitted, however, that he has no knowledge of how the industry
inz'yzes this particuias prodiem outside of Comanche Peak itself. Tr. 6905-31, especially Tr. 6921-22.
We find Mr. M‘smwmmmwhmmnm&
rect length of the moment arm. In light of the lack of importance he placed on the problem and his
Ui 1o explain hus reasons, we reiect his assurance that “the moment arm will finally reach the
point that the Staff said they would use as their assumption.” Tr. 6911. We note that Mr. Reedy never
respqnded to Mr. Doyle's testimony that because this is not a welded connection there will be a
" Iucmnaemion.nmm,‘m-ummmmmm*.n

1877 6903 (Doyle)
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1. Organizational and Design Interfaces

At various places in this opinion, we have expressed concern tha
members of the STRUDL group were unable to report design noncon-
formances and that certain design problems — such as the assurance
that there is stavility in pipe supports — may not have been clearly as-
signed to any one engineering organization. With the exception of these
specific findings, however, we find that the CASE concerns about orga-
nizational and design interfaces are not justified and we adopt the follow-

ing Staff Findings on this subject:'®*

Messrs. Walsh and "Jovle expressed their concern that because the iterative
design process is sc coruplex, the interfaces between the Applicants’ various design
groups are inadecuate. As evidence of the allegedly inadequate interfaces, Mum..
Doyle and Walsh stated «hat each of the three pipe support organizations were using
different design apnroa: hes, and that another approach was used by the onsite
civil/structural design group charged with the design of cable tray anc conduit
supports. For example, they noted that each of the organizations appeared 10 be
using different section property values for tube steel members (CASE Exhibit 654,
p. 5), and different design criteria for the consideration of frictional loads between
pipes and supports (CASE Exhibit 659H, p. 5). Messrs. Doyle and Waish seem to
feel that had the design basis inputs and interfaces been adequate, these differences
would no’ have occurred. They further state that since such differences have
occurred, the Applicants have violated NRC regulations, as well as standards en-
dorsed by the NR., inciuding ANSI N45.2, “Quality Assurance Program Require-
ments for Nuclesr Power Plants.” (See, e.g.. Tr. 2973, 3706, 3852, 3864, 3925,
6984-85). Messrs Walsh and Doyle also stated that they believed that internal inter-
faces within the SSAG [Site Stress Analysis Group] were inadequate, since there
was no clearly delineated line of communication and r:sponsibility in the Applicants’
engineering guidelines, in violation of ANSI N45.2.11 (Tr. 6784-87, 6989).

The Board disagrees with Messrs. Doyle’s and Walsh's conclusions abou! the Ap-
plicants’ organizational and design interfaces in the pipe support design area. It is
true that there are differences in design approaches between the Applicants’ three
pipe support design organizations. These differences appear to be (he outgrowth of
the Applicants’ utilization of three separate pipe support design organizations.'® An
erly decision was made by the Applicants that pipe support designs would be con-
tracted out to ¢ mpenies who are in the business ~f designing and fabricating pipe
support components. In order to satisfy ASME Code requirements and to set a basis
for competitive bidding between the companies, It was necessary *0 provide them
with the overall design criteria to be met. The Gibbs and Hill document which ac-
complishes this objective was Specification MS-46A. Contracts fr the design of pipe
supports at CPSES [Comanche Peak] were awarded to ITT-Crinnell and NPSI. In
addition, Applicants created what became the PSE, which also utilized Specification

168 S1afl"s Findings at 17-20

169 (Footnote 18 in original:] The Applicants aiso employ

tura! supports (or cable trays and conduits (NRC Staff Exhibit 207, p. 12).
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MS-46A. Since neither Specification MS-46A nor the ASME Code dictate in detail
the means by which an engineer is to satisfy the design criteria, differences in engi-
neering approaches occurred between the three parallel pipe support groups. (Staff
Exhibit 207 [SIT Report], p. 12; Applicants’ Exhibit 142, p. 9).

The fundamental issue for this Board to resolve is whether these differences in
design approaches represent a safety or engineering concern, or if they violate any
NRC regulations, Staff guidance or other NRC-endorsed standard. The Board be-
lieves that ANSI N45.2, and N45.2.11 in particular are relevant in resolving this
issue. The overall purpose of ANSI N45.2.11 is to assure that each design organiza-
tion has a clear, documented scope of responsibility and that there are documented
paths for communication when the responsibility shifts from one organization to the
other or is shared by both. N45.2 is 2 general requirement document essentially
equivalent to Appendix B of 10 C.F.R. 50 while N45.2.11 is specific to those!’®
design controls requirements contained in Criterion [II of Appendix B and N45.2.
The NRC has endorsed N45.2 via Regulatory Guide 1.28, and endorsed N45.2.11
via Regulatory Guide 1.64. (Staff Exhibit 207, p. 12).

The evidence establishes that each of the three pipe support design organizations
has its own specific scope of responsibility since each has been assigned the responsi-
bility for a specific group of supports. (Staff Exhibit 207, p. 13: Applicants’ Exhibit
142, p. 9). There is no need for cross-communication between the three groups
since they share no common, in-line design responsibility. Furthermore, the lines of
communication between the Applicants, Gibbs and Hiil, and each pipe support
design organization are clear and documented. (/d.) There is also no need for inter-
nal interfaces within a design or support organization, under ANSI N45.2.11. (See,
e.g., Tr. 6987-89). Even if we believed that interfaces between the SSAG, and the
ATRUDL subgroup were necessary under ANSI requirements, we seriously doubt
whether there would be any safety significance with regard to CPSES, in light of the
clea: evidence that the pipe support design groups are well aware that they are ulti-
mately responsible for assuring that pipe supports meet all applicable NRC and
ASME Code requirements (Tr. 6989-92).

The Board concludes that the Applicants have adequately defined and document-
ed the responsibilities and paths of communications between Gibbs & Hill and the
pipe support design groups. No NRC regulation has been violated, and the program-
matic objectives of Subsection NA of the ASME Code, N45.2 and N45.2.11 have
been satisfied. (Staff Exhibit 207, p. 13.)

In reaching these conclusions, we do not wish to minimize the difficul-
ty applicant may have created, for design control purposes, by adopting
this multiple organization approach. However, we see no prohibition of
the approach, providing that applicant’s design quality assurance program
is able to accommodate these differences. Obviously, the difficulty for

170The Bow: /v e i+ 'he staff document because of our belief that Criterion 111 is not the
only design co.. i requ..+ ound in Appendix B.
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quality assurance is somewhat increased; but the approach is not
prohibited.

V. CONCLUSION

This Board has faced the difficult task of analyzing a complex record
containing many technical assertions about civil engineering, a field in
which none of the members of this Board is specially trained.
Furthermore, we would note that even for a qualified civil engineer, just
a few of these issues can require extensive analysis over a period of
months.'”

Nevertheless, we have carefully analyzed those aspects of the record
that have been most significant or that appeared on initial impression to
be the most troubling. This analysis has persuaded us that the record
before us casts doubt on the design quality of Comanche Peak, both be-
cause applicant has failed to adopt a system to correct design deficiencies
promptly and because our record is devoid of a satisfactory explanation
for several design yuestions raised by intervenors. Given the limited
time {rame in which Mr. Walsh and Mr. Doyle had the opportunity to
make observations of the Comanche Peak design program, the lack of
an adequate explanation for their allegations raises serious questions
about the adequacy of the design of the remainder of the plant.

At this juncture, we think it wise to pause and consider the seriousness
of the design problems we have seen, for an appreciation of the serious-
ness of those problems is essential in order to attach proper conse-
quences to them in this proceeding.'”? We consider the absence of a pro-
gram to correct design deficiencies promptly to be a serious deficiency,
mitigated only siightly because it was acquiesced in by the Nuclear
Regulatory Commission’s staff. However, the principal consequence of

171 Mr. Tapia and Dr. Chen took over four months 10 address the open items left from our May hearing.
172 The re'ationship between the seriousness of @ violation and the consequences of that violation was
recently discussed in the following language in Cleveland Eleciric llluminating Co. (Perry Nuclear Power
Plant, Units | & 2), LBP-83-77, 18 NRC 1365 (1983) at 1368 n.§
Although there are some regulatory requirements, essential to safety, whose violation may re-
quire demial of a license, there are other requirements that do not have major safety significance
and whose breach does not require denial of a license. Compare Vermon: Yankee Nuclear Power
Corp. (Vermont Yankee Nuclear Power Station), ALAL-138, 6 AEC 520, 528-29 (1973) and
Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 6 AEC
1003, 1010 (1973) to Consolidated Edison Co. of New York (Indian Point Station, Unit No. 2),
ALAB-188, 7 AEC 323, 333-34 (1974) (“Whether licensing can be authorized in the light of ex-
isting deficiencies obviously depends on the significance of the deficiencies.”). We resect the im-
practical proposition that any minor violation of quality assurance regulations, regardless of
wheiher the violation calls plant safety senously into question, would call for denial of a license.
We do not believe the Commission intended that fallible human beings, who must administer
Guality assurance programs, would be held to such an impracticai standard.
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this deficiency is that applicant, the staff and this Board must now be es-
pecially careful to determine that quality assurance standards for design
have been met at the conclusion of the construction process. For this
purpose, we intend to continue to conduct an efficient proceeding, mind-
ful of the need not to impose undue costs or delays on applicant, but we
will not be especially concerned about meeting applicant’s construction
targets. A consequence of applicant’s chosen method of assuring design
quality is that this Board’s task with respect to the pending quality assur-
ance contention has been partially deferred to a later stage of the design
process. We consider care in performing ~ur job to be of paramount
importance.

With respect to the design deficiencies we have noted, we wouid first
caution that ther. were aspects of applicant’s case that we would have
decided in a fashion that was favorable to applicant, and the absence of a
discussion of those issues does not necessarily indicate that we have
doubts. Our decision to stop where we did was based on our conclusion
that there were enough deficiencies that we could not be satisfied by the
quality of design reflected on our record.

We acknowledge that almost all of the specific design deficiencies we
have noted may, on further proof and analysis, be shown to be of little
or no consequence. We recognize that applicant, faced a difficult task in
responding to the numerous, detailed comments made by CASE. It may
well be that the absence of proof that would satisfy this Board was a con-
sequence of a litigation strategy that relied on applicant’s ability to per-
suade this Board to accept the testimony of applicant and staff witnesses
because of their more impressive credentials. In describing the kind of
Proposed Findings we required of the parties, we attempted to stress the
need for logical explanations that covered all the material in our record
and that explained why we should reach the conclusion sought by the
party. In this instance, CASE heeded our advice better than applicant
and staff and we therefore had no choice but to decide these issues as we
have.

In assessing the next step in this proceeding, we urge applicant to
abandon its belief that its difficulties with this Board are related to the
lack of continuity of Board members.!” If applicant were to persist in
that belief, it likely would find this Board unreceptive to its reargument
of old grounds. We have studied the record in this case and believe that
applicant must realize that its principal difficulty has been its inability to
submit rigorous, logical answers to opposing proof.

';";« :pplianu' Identification of Issues and Proposal to Establish Hearing Schedule (December 3,
| at 2.
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We shall ask applicant to propose a plan to affect the Board’s level of
confidence in its design process for Comanche Peak. Staff walkdowns
that cover design issues may be helpful to us because of the acquired
knowledge of staff,'™ but limited ctaff resources suggest the need for
supplemental efforts of the nature we are about to describe. Lesser mea-
sures might, possibly, succeed in affecting this Board's views, but we
urge consideration by applicant of an independent design review with
each of the following characteristics:

Independence and Qualifications. The review organization should
be composed of individuais with the combined ability to review
design problems in the construction of a nuclear power plant.
Consultants may be used to supplement those skills. There
should be no lasting financial ties between the reviewing organiza-
tion and applicant. Cygna Energy Services, which has already
done a design review for applicant, appears to meet this criterion.

Organizational Independence. During the conduct of the review,
there should be no undocumented oral discussions between appli-
cant and the reviewing organization concerning findings.'” The
reviewing organization should obtain all its information from:
observations of documents or hardware, written answers to writ-
ten questions; or transcribed conferences open to all parties.

Reliability. There should be enough overlap in the work of the
reviewers so that inter-reviewer reliability may be established. If
reliability is low, then multiple reviews may be necessary in order
to reduce the expected level of undetected errors to an acceptable
level. In that way the Board will know how effective the reviewers
have been in identifying the design errors in the plant.

Sampie. One or more segments of important safety systems
should be studied. If there are important design deficiencies in
studied systems, the sample should be enlarged. The fact that im-
portant design deficiencies have no ultimate consequences, for
reasons not considered by the designers, should initially be given
little weight with respect to expanding the sample. However, after
several systems have been reviewed, the use by the designers of

174 We have no opinion about whether an Integrated Design inspection Program (IDIP) report should
be prepared for Comanche Peak. See Union Electric Co. (Callaway Plant, Unit 1), ALAB-750, 18 NRC
1205, 1207 (1983)

175 See, e.g.. Teledyne Engineering Services, Technical Report TR-5633, Executive Summary of Final
Report:  Independent Design Review for the Shoreham Nuclear Power Station (June 30, 1983) at 2.

1454

e — p—— e




adequate safety margins to accommodate design errors shall be
considered with respect to the need to further expand the sample.

Scope. In addition tc design review functions, the independent
reviewers should respond, in detail, to each allegatidn of CASE
concerning hardware design problems. This response should indi-
cate the criteria that are applied, where they are derived from and
how each criterion is met. The review should cover those prob-
lems considered in this opinion by the Board, which may be per-
suaded to modify its present determinations based on carefully
reasoned presentations of the design review organization.

Documentation and Presentation. Each analysis of an observed
potential deficiency should be documented in the report. There
should be no vague assertions such as “we have been assured.”
Scoping calculations or other analyses should be presented. Exten-
sive documentation (such as iists of criteria) should be accompa-
nied by tables of contents and indexes of sufficient detail to make
the material accessible to this Board. Design discussions should
be accompanied by drawings that will make the discussion clear.
Tables ard graphs may be used to clarify the presentation.

Review. To facilitate timely review, the report should be pre-
pared in phases, and drafts of discrete segments should be
published. Applicant and CASE would have thirty days (and the
staff would have ten additional days) within which to file, by first
class mail or more expeditious method, carefully reasoned, docu-
mented objections to these segments, subject to extensions of
time granted by the Board for good cause. The design review or-
ganization should respond fully to each of these comments in a
; report supplement, making alterations in the report if
! appropriate. Alterations made in response to comments wiil,
however, be subject to the same review process.

| Hearing Process. After final publication of the document, the

| parties would have thirty days (staff would have ten additional
days) within which to file written exceptions. These exceptions
would be limited to matters that a party has previously raised or
that the party attempted to raise previously, in a timely manner,
but was prevented from raising. There would then be a fifteen-day

_period for responses, with staff having an additional ten days.

i e e .

Because this decision does not finally resolve the Walsh/Doyle issues,
we have not considered it to be a partial initial decision, subject to
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appeal. However, due to the importance of the matter involved and the
apparent expense of complying with our suggestions for remedying the
problems we have found, we would be receptive to motions to refer this
decision to the Appeal Board, either before or after motions to reconsid-
er may be filed before us. (Due to the noliday season, motions to
reconsider may be filed 20 days after issuance of this decision.)

ORDER

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is, this 28th day of December 1983,

ORDERED -

1. Citizens Association for Sound Energy's (CAS" ., contention
concerning design quality assurance is found to be meritorious, to the
extent indicated in the accompanying memorandum.

2. Texas Utilities Generating Company, er al, may, within thirty
days, file a plan designed to satisfy the Board concerning the issues dis-
cussed in this decision. An appropriate extension of time may be
granted, particularly if a party files a motion for reconsideration of this
decision within twenty days of issuance.

3. CASE has twenty days from the date of filing of the plan specified
in 1 2 within which to respond to that plan. The staff has five additional
days.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Walter H. Jordan (by PBB)
ADMINISTRATIVE JUDGE

Kenneth A. McCollom (by PBB)
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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ATTACHMENT A

Applicants’ and Staff’s Witnesses and Testimony

I. APPLICANTS

In response to the allegations made by Messrs. Walsh and Doyle, Ap-
plicants presented at the September 1982 hearing a panel of five wit-
nesses with expertise in pipe support design and related fields. These wit-
nesses submitted written testimony regarding the pipe support design
allegations and were cross-examined (Applicants’ Exhibits 142 and
142F). In addition, oral direct testimony was presented by three of these
witnesses 2nd another individual as a panel in the May 1983 hearing.

Applicants presented Mr. Kenneth L. Scheppele as an expert in struc-
tural engineering (Applicants’ Exhibit 142 at 1). Mr. Scheppele is Senior
Vice President of the architect/engineer for Comanche Peak, Gibbs &
Hill, Inc., and is a registerec professional engineer. His qualifications in
the field of structural engineering are extensive. (Applicants’ Exhibit
19; Tr. 3086.)

Applicants also presented Mr. Roger F. Reedy as an expert in the
development, interpretation and application of the ASME Code with
regard to general requirements, materials, fabrication, examinations,
design and analysis. Mr. Reedy has extensive experience in his field of
expertise. He is a registered structural engineer in [llinois and a regis-
tered professional engineer (civil) in five states. He has been involved
in the design of components for nuclear power plants since 1956. He has
served as the responsible registered professional engineer for the design
of nuclear reactor vessels, containment vessels, piping and supports. He
has been chairman of the ASMF Section [l Code Committee since early
1977. He assisted in the development of Section Il prior to its publica-
tion in 1963 and has been a member of the ASME Code Committee
since 1969. He personally compiled the Code rules and Subsections NC,
ND and NE for inclusion in the 1974 Code Edition, and provided guid-
ance to the task group developing the rules for Subsection NF prior to
its adoption into Section III. Mr. Reedy was a founding member of the
ASME Pressure Vessel and Piping Division and Chairman of the Profes-
sional Division in 1979. In 1982, Mr. Reedy was awarded the honor of
ASME Life Fellow because of his ASME Code work and design develop-
mentg for multi-layered vessels. (Applicants’ Exhibits 142 at 2-4; 41.)

Dr. Peter S.Y. Chang was presented by Applicants as an expert in pipe
support engineering and STRUDL analysis. Dr. Chang has a Ph.D. in
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Civil Engineering and is a registered professional engineer. Dr. Chang is
the Chief Engineer, Pip~ Support Enginezring for Comanche Peak. He
has eleven years of practical experience in the design and analysis of
power plant structures, the last nine years being on nuclear plants. He is
experienced in the application of the ASME Code, Section 111, to con-
tainment vessel, pipe stress and pipe support analysis and design. Dr.
Chang is experienced in the development of computer programs for
modelling static, thermal, seismic and other transient loadings for nucle-
ar power plants. His experience with the application of the STRUDL
Code has included advanced lectures and seminars on STRUDL, in addi-
tion to graduate course work in topics related to STRUDL analysis. Dr.
Chang served as a supervising engineer responsible for structural analy-
sis and design for static, thermal, seismic and other loads for all safety-
related buildings at another nuclear project. Since coming to Comanche
Peak in 1981, he has becr' .<cponsible for smali-bore ASME pipe stress
analysis and ASME NF pip¢ support design. (Applicants’ Exhibits 142 at
4-5. 142A)

Mr. John C. Finneran, Jr.. presented testimony for Applicants as an
expert in structural engineering. Mr. Finneran has Bachelor's and Mas-
ter's Degrees in Civil Engineering and is a member of the American
Society of Civil Engineers. He is a registered professional engineer. Mr.
Finneran is the Pipe Support Engineering Supervisor for Comanche
Peak. He has scveral years' experience in structural engineering in
design and analysis of substation and transmission structures for power
plants, and he has been a supervisor of structural engineering groups at
Comanche Peak for three years. (Applicants’ Exhibits 142 at 7, 142B.)

Also. Mr. Gary Krishnan was presented by Applicants as an expert in
pipe stress analysis. Mr. Krishnan is the Site Stress Analysis Group Su-
pervisor for Comanche Peak. Mr. Krishnan has Bachelor’s and Master’s
Degrees in Mechanical Engineering. His Master’s degree is in the area
of stress analysis. He has eight years' experience in pipe stress analysis
at nuclear facilities. He has been a Senior Engineer for Gibbs & Hill for
three yvears, performing pipe stress analyses of safety class piping.
(Applicants’ Exhibits 142 at 8-9; 142C.)

Finally, Applicants presented Mr. Michael A. Vivirito as an expert in
structural engineering (on a panel with Messrs. Reedy, Finneran and
Chang) during the May 1983 hearings to testify in response 1o NRC
Staff testimony and the surrebuttal testimony of CASE's witnesses. Mr.
Vivirito is the Vice President - Power Engineering of Gibbs & Hill. Mr.
Vivirito is a registered professional engineer and has thirty-five years’
experience in structural engineering, including seventeen years' experi-
ence in the design and construction of nuclear power reactor facilities.
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He is a member of the American Society of Civil Engineers and has
served on numerous professional committees. (Applicants’ Exhibit 154.)

II. NRC STAFF

The NRC initially presented in the September 1982 hearings two wit-
nesses to address the pipe support design allegations. Mr. Joseph 1.
Tapia and Dr. W. Paul Chen submitted prefiled testimony on this matter
(identified as NRC Exhibit 201), but because they had not had an oppor-
tunity to complete their review of Mr. Doyle’s allegations, the Board sus-
pended the taking of evidence on that question until such time as the
Staff was prepared to proceed (Tr. 5407, 5410). Upon completion of its
review of the pipe support design allegations, the Staff issued an inspec-
tion report (I&E Report 82-26/82-14, cover letter dated February 15,
1983). That report was received into evidence at the May 1983 hearings
(NRC Exhibit 207). The Staff also submitted the testimony of Mr. Tapia
and Dr. Chen regarding pipe support design, and supplemental testimo-
ny of Messrs. Tapia, Spottswood Burwell, Robert G. Taylor and Drs.
Chen and Jai Raj N. Rajan on the same topic, as well as with respect to
the NRC Construction Appraisal Inspection Team (“CAT") report fcr
Comanche Peak (NRC Staff Testimony and Supplemental Testimony,
following Tr. 6402). In addition, the Staff presented the testimony of
Mr. A.B. Beach, as a member of the CAT, regarding the pipe support
findings of the CAT (following Tr. 6283).'

Mr. Tapia is the Reactor Inspector in the Engineering Section of the
Division of Resident, Reactor Projects and Engineering Programs, NRC
Region IV. He had held this position since 1976. Mr. Tapia has Bache-
lor’s and Master’s Degrees in Civil Engineering. Mr. Tapia is a member
of the American Society of Civil Engineers; the International Society of
Soil, Mechanics and Foundation Engineering; and the American Con-
crete Institute, serving as a member of that Institut2’'s Committee on
Quality Assurance Systems for Concrete. (NRC Exhibit 8.)

Dr. Chen is the Manager of the Stress Analysis Unit of the Systems
Engineering Department of the Energy Technology Engineering Center,
a US. Department of Energy Laboratory. Dr. Chen has Bachelor’s and
Master’'s Degrees in Civil Engineering and Applied Mechanics, and a

! The Construction Appraisal Team is an NRC-commissioned team of inspectors who are charged
with conflucting reviews of the adequacy of construction at facilities nearing completion. This team pre-
sented testimony at the June 1983 hearing regarding its findings. and our decision on the CAT Report
will be issued at a later ume. We address in this decision only those aspects of the CAT Report (NRC
Exhibit 206) that concern pipe supports.
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Ph.D. in Theoretical and Applied Mechanics. Dr. Chen is responsible
for the technical review of portions of the FSAR, including the pipe sup-
port stress analysis performed by Applicants. Dr. Chen has extensive ex-
perience in areas relating to material properties and stress analysis. He is
respoasible for performance of ASME compliance analysis of piping and
components for ETEC. (Chen Statement of Qualifications, attached to
NRC Staff Testimony following Tr. 6402.)

Mr. Burwell is the NRC Operating License Project Manager for
Comanche Peak. He is responsibie for managing and participating in the
safety and environmental reviews, analyses and evaluations associated
with licensing actions at Comanche Peak. Mr. Burwell has Bachelor’s
and Master’s Degrees in Mechanical Engineering, and is a registered
professional engineer. Mr. Burwell has extensive experience ip the
design and construction of components for nuclear power reactors. He
has worked at the NRC since 1969. (Burwell Statement of
Qualifications, attached to NRC Staff Supplemental Testimony, following
Tr. 6402.)

Dr. Rajan is the mechanical engineer responsible for reviewing and
evaluating safety analysis reports with regard to the dynamic analysis
and testing of safety-related systems and components, and the criteria
for protection against the dynamic effects associated with postulated fail-
ures of fluid systems for nuclear facilities. Dr. Rajan has Bachelor’s De-
grees in Physics, Mathematics and Chemistry and Civil Engineering; a
Master's Degree in Applied Mechanics and 2 Ph.D. in Fluid Mechanics.
He has extensive experience in the design, analysis, testing and evalua-
tion of fluid piping systems and power fluid systems of nuclear reactors.
He has contributed to published papers in various professional journals,
and is a part-time professor in the fields of mechanics, materials, fluid
mechanics and applied mechanics. (Rajan Statement of Qualifications,
attached to NRC Supplemental Testimony, following Tr. 6402.)

Mr. Taylor is the Resident Reactor Inspector at Comanche Peak, a po-
sition he has held since 1978. He is responsible for conducting and coor-
dinating all safety-related inspection efforts by the NRC Region at the
site. Mr. Taylor is a registered professional engineer, specializing in qual-
ity control engineering. Mr. Taylor has thirty years of experience in the
guality engineering field, including fifteen years of experience in quality
assurance and reactor inspection in the nuzlear power reactor field. Mr.
Taylor joined the NRC in 1976 and served as the reactor inspector at
two other power reactors prior to being assigned to Comanche Peak.
(NRC Exhibit 9.)
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Cite as 18 NRC 1461 (1983) DD-83-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF INSPECTION AND ENFORCEMENT

Richard C. DeYoung, Director

In the Matter of Docket No. 50-358
(10 C.F.R.§ 2.208)

CINCINNATI GAS & ELECTRIC
COMPANY
(William H. Zimmer Nuclear Power
Station) December 16, 1983

The Director of the Office of Inspection and Enforcement denies a pe-
tition submitted by Thomas Devine of the Government Accountability
Project, on behalf of the Miami Valley Power Project, requesting that
the Commission take certain actions with respect to the William H.
Zimmer Nuclear Power Station.

DIRECTOR'S DECISION UNDER 19 C.F.R. § 2.206

By letter to the Nuclear Regulatory Commission dated May 25, 1983,
Thomas Devine of the Government Accountability Project, on behalf of
the Miami Valley Power Project (hereinafter referred to as MVPP or the
petitioner), requested that the Commission take certain actions with re-
spect to the William H. Zimmer Nuclear Power Station. At the time, a
partial denial of an earlier petition filed by MVPP was pending before
the Commission for its review under 10 C.F.R. § 2.206(c). Cincinnati
Gas & Electric Co. (William H. Zimmer Nuclear Power Station),
DD-83-2, 17 NRC 323 (1983). Although it declined to disturb the
Director’s Decision then pending, the Commission referred MVPP’s
May 25th letter to the NRC staff for treatment as a new request for
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action pursuant to 10 C.F.R. § 2.206 of the Commission’s regulations.
Notice of the request was published in the Federal Register on July 6,
1983. 48 Fed. Reg. 31,119. On August 10, 1983, the Cincinnati Gas &
Electric Company (CG&E), the licensee for the Zimmer facility, filed
comments opposing MVPP’s petition.

On November 12, 1982, the Commission suspended construction of
the Zimmer project pending the satisfaction of certain conditions which
required rehabilitation of the licensee's management and execution of
its responsibilities under the Commission’s requirements. Order to
Show Czuse and Order Immediately Suspending Construction,
CLI-82-33, 16 NRC 1489 (1982). The Commission’s order required an
immediate halt to safety-related construction on the Zimmer station and
required the licensee to show cause why the suspension should not con-
tinue pending review and implementation of proposals to improve the
licensee's management of the project, to verify the quality of construc-
tion work and to ensure that future construction would conform to the
Commission’s requirements. The licensee consented to the order and,
accordingly, took steps to comply with its provisions.

The order required the licensee to obtain an independent review of
the management of the Zimmer project, and specified several manage-
ment alternatives to be considered in conducting this review. Upon com-
pletion of the independent management review, the order required the
licensee to submit its recommended course of action, based upon the
findings of the review, to the Regional Administrator of NRC Region I11
for his approval. See 16 NRC at 1497-98. With NRC approval, CG&E
retained Torrey Pines Technology to conduct the independent review of
the management of the Zimmer project. See Letter from James G.
Keppler, Regional Administrator, NRC Region 111, to William H.
Dickhoner, President, Cincinnati Gas and Electric Co. (April 15, 1983).
Torrey Pines completed its managemen! review and submitied a report
to the NRC and CG&E in August 1983 After reviewing the Torrey
Pines report, CG&E submitted to the Regional Administrator for his ap-
proval a proposed course of action for completion of the Zimmer
project. See Letter from W.H. Dickhoner, President, Cincinnati Gas
and Electric Co., to James G. Keppler, Regional Administrator, NRC
Region I (Oct. 5, 1983), transmitting Course of Action for the William
H. Zimmer Nuclear Power Station (hereinafter cited as Course of
Action). The siafl has reviewed the Course of Action, as modified by
subsequent filings from CG&E in response to staff questions developed
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from the staff"s and public comments on the Course of Action, and the
Regional Administrator has today approved it

Before the Commission issued its suspension order, MVPP had filed a
petition on August 20, 1982, with the Commission which requested sus-
pension of construction and other relief. This petition was referred to
the staff for consideration in accordance with 10 C.F.R. § 2.206. The
Commission’s order substantially granted MVPP’s petition by imposing
an immediate suspension of construction and by requiring an independ-
ent management review and institution of a program to verify the quality
of construction as conditions of any resumption of construction
DD-83-2, 17 NRC at 324. The staff denied the petitioner’s request inso-
far as it asked that CG&E be removed from any responsibility for reveri
fication of the quality of construction. /d. at 325-26

In its May 25, 1983 letter, MVPP asked that the Commission modify
the suspension order and the Director’s Decision (DD-83-2) and there-
by grant further relief pertaining to the suspension of Zimmer’s
construction. MVPP takes issue with the Commission’s order and with
DD-83-2 in that both permitted the Quality Confirmation Program
(QCP)' to continue at Zimmer and did net remove CG&E from control
of, or responsibility for, the QCP and the quality assurance program
MVPP Request at 3. MVPP asserts that CG&E should be removed from
responsibility for quality assurance activities. MVPP requested that the
Commission take these three steps: (1) suspend the ongoing quality
confirmation program and related activities being conducted at Zimmer;
(2) remove CG&E from any decisionmaking role with respect to the
recommendations of Torrey Pines, and require that the results of Torrey
Pines’ review be submitted directly to the NRC for approval; and (3)
prohibit Torrey Pines from considering any organizational alternative
that would allow the licensee to retain control of the quality verification
and quality assurance programs until Zimmer is completed. MVPP Re-
quest at 7

The QCP is a program which has been under way since |98] and whose objective is 10 determine the
quality of completed construction work at Zimmer in areas where questions as 10 quality had been raised




MVPP’s requests to restructure the handling and scope of Torrey
Pines’ management review under the Commission’s order are denied.

Prohibiting Torrey Pines from considering management alternatives
which allowed CG&E 1o retain control of the Zimmer quality verification
and quality assurance programs would have unduly restricted the scope
of the management review manda.ed by the order. The independent
management review was intended to examine deficiencies in manage-
ment that contributed to the Zimmer project’s problems and to suggest
possible strategies to remedy those management deficiencies. Thus, the
Commission’s order encouraged consideration of a spectrum of manage-
ment alternatives and, indeed, required consideration of alternatives
that would require the quality assurance program to be conducted by an
experienced outside organization. CLI-82-33, 16 NRC at 1497. There is
nothing inherently wrong with considering alternatives that include
CG&E in a continuing role in the quality assurance of reverification
programs, because such alternatives may be acceptable to fulfill the con-
ditions of the order. In all events, consideration of an alternative is not
tantamount to its approval under the order.

As to the petitioner's request that the licensee be removed from “any
decisionmaking role with respect to the Torrey Pines reccommen-
dations,” and that instead the NRC itself approve the recommendations,
it should be noted that the Commission's order requires that the NRC
approve any revised management structure The order requires CG&E
to evaluate the recommendations of the independent management
review, and then “submit to the Regional Administrator the licensee’s
recommended course of action on the basis of this independent
review. . .. The licensee's recommendations and its schedule for imple-
mentation of those recommendations shall be subject to approval
by the Regional Administrator.” CLI-82-33, 16 NRC at 1498 (emphasis
added). While the licensee may propose a management structure, it is
the NRC which makes the determination as to the adequacy of that
proposal. NRC's role in approving the revised management structure af-
fords sufficient control to ensure that adequate measures to correct
management deficiencies are taken by the licensee under the order.

Iv.

The remainder of this cecision examines the petitioner’s request that
CG&E be removed from the conduct of the quality assurance and quality
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verification programs and that the QCP and related quality assurance ac-
tivities be suspended. The petitioner identifies several new developments
in support of its request: the licensee's “prejudgment™ of the results
of the Torrey Pines review, the existence of litigation between the utili-
ties which own the Zimmer facility, and contradictions between NRC
and licensee findings as to the quality of the as-built condition of the
Zimmer plant. See MVPP Request at 3. For the reasons stated herein,
this aspect of the relief requested by the petitioner is also denied.

With respect to the licensee's “prejudgment” of the management
review, the petitioner alieges that CG&E devised “secret plans . . . to cir-
cumvent the independent management review process in order to avoid
time delays.” MVPP Request at 5. MVPP was particularly concerned
that “CG&E [would] attempt to develop verification and construction
completion plans while Torrey Pines Technology [was] conducting the
management review to recommend the appropriate reforms™ 10 enable
CG&E to complete the Zimmer project. /d.

During and subsequent to the management review conducted by
Torrey Pines Technology, there has been no indication that the licensee
would accept the results of that inquiry in other than good faith or other-
wise take action to undermine the Torrey Pines review. CG&E did not
stop all activity at the Zimmer site during the review, nor did the Com-
mission’s order require it to do so. In a letter dated February 28, 1983,
CG&E informed the staff of its plans to undertake preparatory work in
anticipation of developing a new program to verify the quality of the
plant.? See Letter from William H Dickhoner, President, Cincinnati
Gas and Electric Company to James G. Keppler, Regional
Administrator, NRC Region [I! (Feb. 28, 1983) In this letter, CG&E
also advised the staff that it intended to retain Bechtel Power Corpora-
tion as a consultant to assist it in these activities. CG&E expressly stated
its recognition that the described activities would be undertaken at its
risk and would be subject to possible “amendment or elaboration™ based
upon the results of the independent management review.

By letter dated March 10, 1983, the NRC staff acknowledged CG&E's
letter and concurred in CG&E's assessment that the enumerated activi-

preparatory activities included
Review or development of a Project Procedures Manual.
Review of documentation programs,
Review of exisung training programs and imiation of sdditional programs, if required.
Establishment of programs 10 orgamize the data available on varous safety-related construction

matters,

Review of the itatus of the Final Safety Analysis Report,

“Walkdown “of the plant 1o determine its physical “as built” condition, and
Analysis of existing computer programs and development of new ones, as required.

- - ‘\-u—i
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ties were not prohibited by the Commission’s order. The staff
emphasized, however, that these activities could not be permitted to cur-
tail in any way the reorganization options open to consideration by the
independent management reviewer. An enumeration of additional activi-
ties undertaken by CG&E prior to receipt of Torrey Pines’' recommenda-
tions was contained in a letter from the licensee to the project manager
of the Torrey Pines review. See Letter from J. Williams, Jr., Cincinnati
Gas and Electric Co., to A.J. Neylan, Torrey Pines Technology (June
30, 1983) .

None of these activities were secret, but were instead made known to
the staff and were placed on the public record. It is unclear whether the
petitione: 's reference to the circumvention of the independent manage-
ment review encompasses the preparatory activities, nonetheless, there
appears to be no basis for viewing these activities as such. It was not un-
reasonable for CG&E to initiate activities to strengthen its organization
and to enable it to “react promptly and comprehensively™ to Torrey
Pines' recommendations when they were made. See Williams Letter of
June 30, 1983, at 5. So long as the activities did not compromise the in-
dependence of Torrey Pines’ management review nor involve safety-
related construction, CG&E was not prohibited under the Commission’s
order from undertaking such work. Based upon a review of the Torrey
Pines report, correspondence between Torrey Pines and CG&E, discus-
sions between the NRC staff and Torrey Pines, and NRC inspections,
there i1s no indication that CG&E compromised Torrey Pines’
independence, otherwise undermined the results of its review, or contin-
ued safety-related construction.

As another development supporting its request, MVPP points to litiga-
tion which has been instituted against CG&E by one of its partners in
the Zimmer project, the Dayton Power and Light Company (DP&L). As
characterized by the petitioner, this litigation raises issues concerning

S This ietrer was written at the request of Mr. Neylan for Mr. Williams 10 put in writing some of his
ideas and philosophy regarding the future conduct of the Zimmer project. Mr Williams enumeraied
sieps that he had commenced to effect “a complete reorganization and strengthening of the project staff
within CG&E ™ See Letter at | Mr Williams stated that he recognized that further restructuring of the
CGA&E organization might be necessary as a result of Torrey Pines recommendations, but that he be-
lieved the sieps he had taken would be essentia! in any restructured organization proposed by CG&E as
a result of the Torrey Pines review /d at ) Mr Williams also assured Mr Neylan that the “ientative
plans” outlined in his letter constituted only his thinking at that time and that he awailed the report and
recommendations of Torrey Pines. which would receive CG&E's “most thoughtful consideration ™ [d
s
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the financial obligations between the Zimmer partners.* The petitioner
draws two conclusions from the pendency of this litigation. First, MVPP
asserts that DP&L's claims provide further support for the petitioner’s
lack of faith in CG&E's corporate character and competence. Second,
MVPP asserts that, as a result of the litigation, CG&E now finds itself in
a “unique conflict of interest’":

Each CG&E (inding through the QCP or its own QA program weakens its iegal posi-
uon if the resulis e virlence previous mismanagement or neglect, or require expen-
sive and time-cons.ming corrective action. The stakes at Zimmer are 100 serious to
gamble that CG& = s s objective [that] it will make disclosures that could defeat its
lawsuit.

Request at 6.

With respect to MVPP’s first conclusion, the eventual results of the
arbitration might include facts or findings on CG&E’s corporate charac-
ter or competence which might be relevant to the NRC’s ongoing con-
sideration of CG&E's application for an operating license or indicate a
need for further enforcement action. The history to date of this project
clearly raises questions concerning CG&E’s performance. For that
reason the Commission’s order was issued. The order is designed to
remedy the past management problems. Should CG&E fail to rehabili-
tate itself under the order, it faces revocation of its construction permit
and denial of an operating license.

Other than citing the existence of the litigation itself, the petitioner
has not set forth an adequate basis for the assumption that CG&E might
ignore its obligation to report to the NRC deficiencies or problems
identified at the Zimmer facility. The licensee must report certain con-
struction deficiencies under the NRC's regulations in 10 C.F.R.
§ 50.55(e) and 10 C.F.R. Part 21. Moreover, the Commission's order re-
quires the licensee to address the means cf ensuring that construction

4 The petitioner identifies the issues as whether:
|, DP&L s obligated 10 continue (0 pay all costs biiled to it in view of the history and current
status of the project. and in view of CG&E's inability or refusal to specify a completion date or
a defined compleuion cost, or develop a satisfactory scheduled program.
2. CG&E had sufficient knowledge that sctions against suppliers for failure 1o comply with con-
tractual obligations should have been initiated or other available remedies pursued.,
3. DP&L’s percentage of undivided interest in Zimmer and its corresponding entitlement to
capacity of Zimmer as stated in the Basic Generating Agreement should be modified;
4 The rights. obligations and duties of the parues under the Basic Generating Agreement and
the Zimmer Operating Agreement should be modified; and
5. DP&L should be awarded damages resulting from CG&E’s performance under the Basic
*  Generating Agreement
MVPP Request at 5-6. MVPP also notes that CG&E has sought a stay of the arbitration proceedings in-
stituted by DP&L and a declaratory judgment that the issues raised are not subject to arbitration, and
has further announced that it would “prepare for and defend against [the claims” raised vy DP&L. /d
at £6.

1467

e et ——— e —— —— ——— . o —————



quality is verified and that the Quality Confirmation Program has ade-
quateiy identified potential construction deficiencies at the areas in
which it has been conducted. See CLI-82-33, 16 NRC at 1498. The peti-
tioner’'s contention is premised essentially on the assumption that the
licensee will deliberately ignore or fail to meet its reporting obligations
in order to gain an advantage in the arbitration. MVPP provides no evi-
dence which would warrant the Commission to indulge in such an as-
sumption for this or any other licensee. While a concerted effort to
avoid its reporting responsibilities might afford a licensee some short-
term gain, the licensee and its responsible officials risk potentially
severe criminal and civil sanctions for such conduct. MVPP’s reasoning
on this point is insufficient to support its request for relief. Cf. Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and"2),
CLI-78-1, 7 NRC 1, 18-19 (1978). Maine Yankee Atomic Power Co.
(Maine Yankee Atomic Power Station), CL1-83-21, 18 NRC 157 (1983)
(48 Fed. Reg. 38,702 (1983)), affirming DD-83-2, 17 NRC 327 (1983).

The more significant development cited by the petitioner in support
of its request concerns contradictions between NRC and CG&E assess-
ments of the quality of the as-built condition of Zimmer. The petitioner
compares the findings of a speciai NRC inspection team (hereinafter
referred to as the NET team)® to the licensee s answers in response to a
staff demand for information.* According to the petitioner, the contradic-
tions in the documents “cast serious doubt on CG&E's judgment™ and
“demonstrate the inherent inadequacy of the QCP’s patchwork approach
to checking the quality of Zimmer.” MVPP Request at 3-4.

The petitioner’s assertion that CG&E's ability to assess the quality of
construction at Zimmer is called into question by the NET team findings
appears to be unfounded. These documents are not comparable. The
licensee's response addressed specific allegations raised by MVPP in its
August 1982 petition 10 C.F.R. § 2.206. In contrast, the NET team was
assembied by NRC to provide an independent cvaluation of the extent
of hardware problems at Zimmer.

Although the NET team developed its findings subsequent to the sub-
mittal of the CG&E response, it did not rely upon the answers provided
by CG&E. Rather, the NET Report was based on the NRC review
team’s independent inspection of the facility. The CG&E response was
directed to specific allegations. In contrast, the NET Report took a

S The NRC inspection team findings referenced by the petitioners are contained in the Repor of the
NRC Evaluation Team o the Quality of Construction at the Zimmer Nuclear Power Stanon, NUREG-0969
(April 1983)

6 On September 24, 1982 the staff transmitted, pursuant 10 10 C.F.R. § 50.54(N, a Demand for Infor-
mation to the licensee concerning the Zimmer facility The licensee responded on February 28, 1983
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broader view of the facility in an attempt to ascertain the extent of Zim-
mer’s hardware problems. In view of these fundamental differences, the
CG&E response and the NET Report cannot be meaningfully compared.

Moreover, in comparing CG&E's response with statements in the
NET Report identified by the petitioner, contradictions do not appear to
be evident. For example, MVPP identifies a passage from CG&E’s re-
sponse which states that a determination as to whether the as<uilt con-
dition of Zimmer reflects a proper design can be made bascd upon the |
QCP and an independent design review,” and that design document |
changes are being reviewed as part of the QCP to assure that they have |
been properly considered. MVPP Request at 4; see also CG&E Response |
to Demand for Information at 36, 38. The petitioner contrasts this re- |
sponse to a conclusion from the NET Report that “an independent |
design audit is recommended to resolve the issue of desigr adequacy |
satisfactorily . . . in addition to the QCP efforts . . . in the design area.”
MVPP Request at 3-4, quoting NET Report at 224. Both statements indi-
cate support for an independent design review or audit. While there may
be differences in specific aspects of CG&E and the NET Report
findings, the recommendation as to the independent design review is es-
sentially the same. Although not required by the Commission's Novem-
ber 1982 order, CG&E has proposed an independent design review as
part of its course of action. Accordingly, there does not appear to be any
basis for drawing CG&E’s judgment into question.

The petitioner asserts that the NET Report findings “demonstrate the
inherent inadequacy of the QCP’s patchwork approach to checking the
quality of Zimmer.” MVPP Request at 4 MVPP bases its conclusion on
the fact that the QCP had not identified all of the deficiencies identified
in the NET Report, including findings of structural steel bolting
deficiencies. As to the structural steel and masonry wall safety-related
bolted connections referenced by the petitioners, CG&E has specifically
identified these problems as items which will be reviewed under its plan
to verify the quality of the Zimmer project's construction. Moreover,
CG&E has formulated a specific plan to deal with the findings of the
NET Report. See Course of Action, Attachment 3.

The failure of the QCP to duplicate findings discovered by the NET
team does not demonstrate, in and of itself, the inherent inadequacy of
that program. The QCP has been successful in identifying a number of
problems with the Zimmer project. In any event, the QCP will not be
the only program relied upon to verify the adequacy of construction at

7 The independent design review subsequently outlined in a letter from CG&E 1o the stafl dated October
26, 1983 and the detailed plan will be submutted 1o the NRC staff for approval
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Zimmer. Since issuance of the Commission’s order, the licensee has
continued the QCP at its own risk. As discussed more fully below, the
results of the QCP are subject to verification under the plan to verify the
quality of construction required by the Commission's order. Should sig-
nificant deficiencies be found with the results of the QCP, those areas of
the Zimmer facility verified under the QCP will be subject to
reverification. The Commission was well aware of potential inadequacies
in the QCP when the November 1982 order was issued. For this reason,
the Commission’s order required CG&E 10 develop a revised plan to
verify the quality of construction which included consideration of wheth-
er the scope and depth of the QCP should be expanded. See CLI-82-33,
16 NRC at 1498 Given the nature of the QCP and the order’s require-
ment to develop a comprehensive quality verification program that in-
cludes consideration of the adequacy of the QCP, suspension of the
QCP is not required now in the interest of public health and safety.

CG&E's strategy to resolve the problems at Zimmer has evolved in
important respects since the submittal of MVPP's petition, particularly
as a result of the requirements of the Commission’s order. It is evident
from the Course of Action that substantial changes have been and will
be made to CG&E’'s management to improve its ability to construct the
Zimmer plant in accordance with the Commission’s requirements.
CG&E has proposed as part of its Course of Action to complete con-
struction of the Zimmer facility, both an independent design review and
a “Plan to Verify the Quality of Construction™ (PVQC). In Section
IV.B(2)(a) of its November 1982 order, the Commission required
CG&E to submit an “updated comprehensive plan to verify the quality
of construction of the Zimmer facility . .. ." The Commission further
directed that: *“[iln preparing this updated comprehensive plan, the
licensee chall review the ongoing Quality Confirmation Program to
determine whether its scope and depth should be expanded in light of
the hardware and programmatic problems identified to date.” 16 NRC at
1498

Although the details of the PVQC have not been submitted, the scope
and organizational structure for the conduct of the plan is contained in
the proposed Course of Action. See Course of Action at 21-30. The staff
will review the PVQC when submitted by the licensee in accordance
with Section 1V.B(2) of the order. The PVQC is subject to the approval
of the Regional Administrator, under the order. 16 NRC at 1498. Based
upon a review of the ou .ne of the PVQC in the Course of Action, the
PVQC appears to be sufficient to resolve MVPP's concern with the con-
formance of the as-built condition of Zimmer to its design. The valida-
tion of design documents by Sargent and Lundy will include a compari-
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son “to the as-constructed condition through visual and, as appropriate,
physical inspections, as described in the COA.” Letter from Joe
Williams, Jr., Senior Vice President, Cincinnati Gas and Electric Co. to
James G. Keppler, Regional Administrator, NRC Region 111
(November 21, 1983). The licensee has also stated that the PVQC will
include “[plhysical inspections of safety-related systems, structures or
components . . . as necessary and appropriate to inspect nonvisual attri-
bute requirements of design drawings and specifications.” Areas to be
physically inspected include items identified by the NET team and “in
public allegations nuw on file.” Letter from Joe Williams, Jr. to James
G. Keppler, Attachment at 2-3 (November 18, 1983).

The NRC itself remains substantially involved in oversight of the ac-
tivities at Zimmer. As noted above, the Commission’s order, in addition
to requiring that the Region Il Administrator approve the licensee's
course of action, also requires that the PVQC be subject to his approval.
CLI-82-33, 16 NRC at 1498. The staff will also continue its routine in-
spection activities at the site. Moreover, the Commission's order re-
quires that the PVQC “include an audit by a qualified outside
organization, which did not perform the activities being audited, to
verify the adequacy of the quality of construction . . . ." /d. The require-
ment that a qualified, outside organization audit the PVQC and the .
NRC's own inspection presence at Zimmer should also help assure that
the licensee and its agents adhere to the plan it has proposed to verify
the quality of construction. Any inadequacies in the licensee's ongoing
Quality confirmation program should also be resolved by implementation
of the licensee's Course of Action.

Based upon the stalT's review of the matters set forth in MVPP's peti-
tion and its review of the Course of Action proposed by CG&E. | find
that there is no basis at this time to suspend the QCP or to remove
CG&E from responsibility for quality assurance and verification efforts.
Accordingly, the petitioner's request is denied.

PR ——

Richard C. DeYoung, Director
Office of Inspection and
Enforcement

Dated at Bethesda, Maryland,
this Lo6th day of December 1983,
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Cite as 18 NRC 1473 (1983) DPRM-83-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket No. PRM-80-1

STATES OF TEXAS, WISCONSIN,
MINNESOTA, NEVADA, AND UTAH December 9, 1983

The Commission denies a petition for rulemaking by several States
who proposed that the NRC adopt certain formal procedures for Com-
mission concurrence in siting guidelines proposed by the Department of
Energy for high-level radioactive waste repositories. The Commission
finds that the proposed procedures are not required by the Administra-
tive Procedure Act or the Nuclear Waste Policy Act of 1982 and that
petitioners’ concerns are addressed adequately by the opportunity to
publicly address the Commission on DOE's siting guidelines.

NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN
DOE SITING GUIDELINES (STATUTORY RESPONSIBILITY)

Neither the Nuclear Waste Policy Act nor the Administrative Proce-
dure Act requires the Commission to adopt any particular procedures in
determining whether to concur in DOE’s siting guidelines.

1473

-

—— - e ———— -
~a - -
- . ————— -



NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN
DOE SITING GUIDELINES (STATE ROLE)

Nothing in the Nuclear Waste Polic:” Act suggests that States have a
special role in the NRC concurrence process that would mandate the use
of formal procedures

NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN
DOE SITING GUIDELINES (RULEMAKING)

NRC concurrence in DOE siting guidelines is not rulemaking under
the Administrative Procedure Act.

NUCLEAR WASTE POLICY ACT: NRC CONCURRENCE IN
DOE SITING GUIDELINES (AMENDMENTS TO
GUIDELINES)

Under the Nuclear Waste Policy Act, DOE must obtain NRC concur-
rence in any proposed amendments to the DOE siting guidelines.

DENIAL OF PETITION FOR RULEMAKING

1. BACKGROUND

On September 2, 1983, Mr. Ken Cross, an Assistant Attorney General
for the State of Texas, on behalf of the States of Texas, Wisconsin,
Minnesota, Nevada and Utah (“Petitioners”), petitioned the Commis-
sion to adopt a proposed rule that would have established procedures for
public participation in the Commission’s concurrence in DOE’s siting
guidelines for high-level radioaclive waste repositories.

The Commission is mindful of the importance of its role to concur in
the DOE siting guidelines and recognizes the Petitioners’ interest in the
guidelines. However, the Commission believes that the opportunity for
oral presentation to the Commission will provide an adequate opportuni-
ty for Petitioners to express their concerns and for the Commission to
understand those concerns.
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The benefits of oral presentation include the discipline imposed on
the participants to focus their concerns and the opportunity for give-
and-take between the participants and the Commissioners. Additional
opportunity for written comment as Petitioners propose might enlarge
the body of information before the Commission; however, this fact
must be weighed against the time it would take to complete the proce-
dures in this case because the NWPA objectives include timeliness. On
the basis of its experience with rulemakings, the Commission believes
that the procedures could not be completed in less than 9-12 months.

Therefore, given the opportunity for oral and written presentation to
the Commission, the record of public participation before DOE, and the
interest in a timely (and fair) concurrence process, the Commission
denies the petition.

II. THE PETITION

The text of Petitioners’ proposed rule appears at 48 Fed. Reg.
48,473-74 (1983).' Essentially, Petitioners proposed that the Commis-
sion adopt the following steps in its process for concurring in DOE's
siting guidelines:

1. A DOE request for NRC concurrence on proposed guidelines
would be supported by: (a) a description of the technical
rationale behind the guideline objectives; (b) a full description
of DOE'’s decision process; and (¢) a list of issues for which
DOE wishes Commission review.

! Attached to the comment submitted by the Department of Energy and Transportation of the State of
Mississippi is a copy of a letter to the Commussion dated September 13, 1983 giving notice of that
State’s intent 10 join the State of Texas as a co-petitioner and suggesting a modification 10 the proposed
rule 10 add a public hearing on any NRC draft analysis of DOE's guidelines. The Commussion has no
record of receiving that letter before it received Mississippi's comment (dated November |, 1983)
Thus, the Commission received Mississippi’s proposal 100 late to treat it as part of the petition.
Moreover, the State of Mississippt did not inform the Commussion that the NRC's October 19, 1983
notice of receipt of the Pettioners’ petition for rulemaking made no mention of the State of Mississippi's
September 13, 1983 letter. In any event, the Commission believes that publication of the State of Mis-
sissippi’s proposal wouid not have significantly affected the comments received. Indeed. the Southwest
Research Information Council, Serious Texans Against Nuclear Dumping and People Opposed to
Wasted Energy Repository commented on the State of Mississippi's proposal. In considering these
comments, the Commission treated Mississippi’'s proposal as a comment on the petition. The Commis-
sion's decision to deny the Petitioners’ petition does not depend on the fine-tuning of procedural
proposals. Rather, it is based on the Commission’s determination that the proposed procedures are not
legally required and would result in delay contrary to the public interest. Under these circumstances, the
Commission determined that Mississippi's suggestion could he addressed without publication, especiaily
n light of the Commussion's having the benefit of comments supporting that suggestion Because the
State of Mississippi’'s proposal would have added even more procedures to the NRC's concurrence
process. those additional procedures must also be rejected for the same reasons.
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2. NRC would publish notice of receipt of DCE’s request along
with an NRC staff review of t+ at request. Copies vould also be
provided to affected States and Indiai. (ribes

3. Subsequently, the NRC stafl wouid publish for comment a
draft analysis of the proposed guidelines. Affect>d Stares and
Indian tribes would also be asked ‘o .omment

4. After a comment period of at least sixty days, the NRC staff
would publish a final analysis of the guidelines and provide
copies directly to the affecied Siates and Indian tribes. The
Commission could then offer a discretionay public hearing on
the staff"s final analysis.

5. The Commission would then decide on whether or not to
concur in DOE's proposed guidelines.

These procedures would also apply to any DOE proposals to revise !hc
siting guidelines.

A. Bases for Request

DOE has notified three of the petitioners, the States of Texas, Nevada
and Utah, that they have within their borde:s one or mo:e potentially ac-
ceptable sites for the first high-ievel radioactive waste repository. These
States believe that this circumstance provides them with an interest in a
formalized mechanism by which they can participate in the NRC concur-
rence process. DOE has informed the other 'wo petitioners, the States
of Wisconsin and Minnesota, that they are potential candidates for a
second waste repository. Accordingly, these States are als: interested in
participating in the NRC's concurrence in DOE’s guidelines and in any
proposed amendments to those guidelines.

Petitioners discussed three reasons supporting their belief that the
NRC should adopt the proposed formalized concurrence procedure:
(1) the procedures will promote NRC's distinctive role under the Nucle-
ar Waste Policy Act of 1982 (NWPA); (2) NRC concurrence is rulemak-
ing or its equivalent; and (3) the procedures are familiar and useful.

1. The Procedures Will Promote NRC's Role Under NWPA

Petitioners contend that the NRC's concurience role under the
NWPA indicates a congressional intent to attach special significance to
NRC’s concurrence in DOE's siting guidelines. Petitioners believe that
their proposed rule will promote that congressional intent. Petitioners
also contend that their proposed rule is & necessary and desirable means
for promoting the NRC's distinctive role in developing the guidelines.
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They argue that by providing for public participation in the concurrence
process, the proposed rule will help to ensure that the siting guidelines
reflect NRC policies because the public will have an opportunity to point
out inconsistencies between the guidelines and NRC's technical licensing
regulations.

2. NPC Concurrence Is Rulemaking or Its Equivalent

Petitioners contend that the act of concurrence or non-concurrence is
a1 act of rulemaking subject to the notice-and-comment procedures of
the Administrative Procedure Act (APA). In Petitioners’ view, NRC's
concurrence is an act of adoption of DOE’s guidelines sufficient to make
them an NRC rule. Accordingly, Petitioners believe that their proposed
rulemaking procedures wculd satisfy the NRC's obligations under the
APA to conduct a rulemaking on concurrence.

3. The Procedures Are Familiar and Useful

Petitioners believe that their procedures closely resemble those in 10
C.F.R.§ 60.11 for NRC oversight of DOE site characterization of high-
level waste repositories. Petitioners also believe that their proposed
procedures would be useful because they would apply also 10 any pro-
posed amendments to the siting guidelines.

III. COMMENTS ON THE PETITION

On October 19, 1983 the Commission published the text of the peti-
tion and a request for comments on it in the Federal Register. 48 Fed.
Reg. 48,473 Although the comment period closed on November 2,
19€3, the notice provided that late comments would be considered if it
was oractical to do so. The Commission received seventeen letters of
comnent in response to the notice, including one late comment that it
was able to consider.?

Seven commenters opposed the proposed rule: the American Nucle-
ar Energy Counsel (“ANEC"); the Atomic Industrial Forum's Subcom-
mittee on High-Level Radioactive Waste (“AIF"); the Edison Electric
Institute joined by the Utility Nuclear Waste Management Group

! The Commission aiso received (hr=* mailgrams (rom private citizens in Missiasippi who stated their
support for the petition submitied by the Depuiiment of Energy and Transporiation of the State of
Mississippi As noted above, the Comi™iy.0n i3 denying that petition as weil because it requested proce-
dures beyond those that the Commussic 1 has already determined are unnecessary and contrary (o the
public interest
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(“EEI/UNWMG"); Duke Power Company (“Duke”); the U.S. Depart-
ment of Energy (“DOE™); Middle South Services, Inc. (*MSS™); and
Carolina Power and Light Company (“CP&L").

ANEC, the AIF and MSS contended that the NWPA does not require
or support the proposed procedures. MSS stated its belief thai if Con-
gress had wanted formal rulemaking procedures for NRC concurrence it
would have required such procedurss. Because Congress did not so
provide, MSS and ANEC concluded that such procedures would contra-
dict Congress’ intent that the guidelines be established expeditiously
only 180 days after enactment of the NWPA. EEI/UNWMG and CP&L
believe that the public meeting which the Commission has stated it will
hold prior to a decision on concurrence serves to promote the NRC's
distinctive role under the NWPA as well as the Petitioners’ need to pre-
sent their views directly to the Commission.

Most commenters opposing the petition noted that the Commission,
In response 1o a similar petition filed by the Yakima Indian Nation, had
already rejected the contention that concurrence was rulemaking for the
purposes of the APA. They also contended that a separate NRC
rulemaking on concurrence would be redundant, time-consuming and
wasteful of resources. DOE noted that its extensive public comment
process on the guidelines has already aired the issues which the Commis-
sion will consider in determining whether to concur in those guidelines.
And Duke noted that DOE has provided all those public comments to
the Commission. Accordingly, these commenters conciuded that Peti-
tioners’ proposed procedures were neither necessary nor desirablz be-
cause they were redundant.’

Ten commenters supported the proposed rule: the Yakima Indian
Nation; the Staie of Mississippi Department of Energy and
Transportation; the Natural Resources Defense Council (“NRDC");
Hector & Associates representing Serious Texans Against Nuclear
Dumping and People Opposed to Waste Energy Repository
(“STAND/POWER"); POWER. the Southwest Research and Informa-
tion Center (“*SRIC"); the Nebraska Energy Office. Citizen Alert; the
State of Wisconsin Department of Justice; and the Texas House-Senate
Joint Study Committee on Hazardous Waste Disposal. Several of these

1 DOE also stated that NRC concurrence is required by the end of 1983 if DOE is to meet the statutory
deadline of January |, 1985 for recommending three sites 10 the President for characterization. While
the Commussion recognizes DOE's legitimate desires 1o conform 10 ime schedules in the NWPA,
DOE s position 1s not properiy included in the bases for the Commission’s decision. The Commission's
decision here cannot be based on the assumption that it will concur in DOE’s guidelines by any particu-
lar ime.
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commenters contended that concurrence is rulemaking.* They also
stated that the proposed procedures would provide a better procedural
framework than a public hearing for informing the Commission of the
public’s concerns.’ This is especially so because they believe that DOE
has made numerous material changes to the proposed guidelines since
the last opportunity for public comment to DOE. NRDC believes that
DOE’s most recent changes to the guidelines warrant an opportunity to
provide written comments to the Commission. Some commenters be-
lieve that the proposed procedures would promote NRC’s distinctive
concurrence role under the NWPA, and would guarantee public partici-
pation in that concurrence. STAND/POWER, SRIC, and the State of
Wisconsin Department of Justice urged that the establishment of these
procedures now would provide a consistent procedure for the Commis-
sion’s consideration of modifications to the guidelines. These commen-
ters believe that such modifications will be necessary after EPA promul-
gates final repository standards under Section 112(a) of the NWPA and
before the guidelines can be applied to the second repository.

IV. COMMISSION DECISION

For the following reasons, the Commission denies the Petitioners’ re-
quest for rulemaking.

A. NRC's Role Under NWPA

There is no doubt that Congress’ upgrading the NRC's role from con-
sultation to concurring in the guidelines indicates a congressional intent
to create a special role for the NRC in the promulgation of DOE's siting
guidelines. However, Petitioners have failed to identify any basis for

4 The State of Wisconsin Department of Justice 100k the position that unlike the petition by the Yakima
Indian Nation, adoption of the procedures proposed by this petition does not depend on the conclusion
that the Commission’s concurrence is rulemaking Rather, Wisconsin stated that this petition is pre-
mised on the State’s belief that formalized procedures are necessary 1o ensure public participation in the
NRC's concurrence process. As discussed in this decision, such formalized procedures are not legally
necessary. are not required in light of the Commission's previous decision to permit public participation
in the concurrence process, and are not desirable because they would unnecessarily delay the concur-
rence process.

$ SRIC and STAND/POWER also suggested that the Commussion distribute directly (0 interested mem-
bers of the public any NRC staff analysis of DOE’s guidelines, and Citizen Alert suggested that the
NRC hold public hearings in DOE target States. As discussed above at note 2, the Commission's deci-
sion does not depend on fine-tuned procedural proposals. Rather, the Commission has found contrary 10
the p@blic interest any elaborate procedures that would unduly delay its decision on whether 1o concur
in DOE’s guidelines. Moreover, the Commission has recently requested prospective participants in the
public meeting on the guidelines 10 idenufy their representatives. 48 Fed Reg. 50,432 (1983) Any per-
sons who will not be abie 10 attend that meeting will still have an opportunity to express their views by
submitting them to those representatives.




their belief that their proposed rule will promote that congressional
intent. If Congress had wanted the concurrence process 1o be a public
rulemaking, it could have easily so required.® Rather, Congress gave
DOE 180 days to develop siting guidelines and to obtain the NRC's con-
currence in them. This schedule expresses a clear congressional intent
that the guidelines were to be completed expeditiously. Since concur-
rence is only the final stage of the lengthier process ol developing the
guidelines, Congress could not have intended the NRC’s concurrence
process 1o be a lengthy public proceeding

The Petitioners also appear to believe that their request for formal
procedures is supported by the special role ol potential host States under
the NWPA. That Act does give potential host States special considera-
tion in specific steps of the repository development process. But nothing
in the NWPA suggests that these States have a special role in the NRC
concurrence process that would mandate the use of formal procedures

Petiticners further suggest that their proposed procedures will help to
ensure that the guidelines reflect NRC policies and are consisient with
NRC rules. The Commission believes that the primary purpose of public
comments is to help the NRC formulate its policy rather than to deter-
mine consistency of the guidelines with NRC regulations. However, as
discussed below. at the public meeting the Commission will also enter-
tain comments on the consistency of DOE’s siting guidelines with the
NRC's requirements in 10 C.F.R. Part 60 Because both of these pur-
poses can be accommodated at the public meeting, there is no need for
the lengthier, more formal concurrence procedures proposed in the
peution

For these reasons. the Commission finds that nothing in NWPA sup-
ports Petitioners’ proposal

B. NRC Concurrence as Rulemaking

The NRC has already considered and rejected this proposition in its re-
sponse to the petition by the Yakima Indian Nation. CL1-83-26, 18 NRC
1139 (1983): 48 Fed. Reg. 39,536 (1983). Neither the Petitioners nor
any ccmmenter has provided any additional support for this proposition
Accordingly, the Commission finds no basis for reconsidering Its previ-
ous decision rejecting this proposition as unfounded

6 See for example, Section 404 of the Depariment of Energy Organization Act of 1977, 42 L SC
§ 7174




C. Familiarity and Usefulness of the Procedures

Petitioners’ contention that the proposed procedures are familiar does
not support the adoption of those procedures in the absence of a showing
of necessity or utility.” These procedures are not the only means for
public participation in the concurrence process, other less time-
consuming and less complex procedures, such as the established public
meeting, provide adequate opportunity for public participation. As for
utility, Petitioners’ argument is that these procedures could be applied
to any proposed amendments to the siting guidelines. The Commission
believes it would be premature to establish procedures now for NRC
concurrence in any amendments to the guidelines. Before doing so, the
Commission would want to evaluate the effectiveness of the procedures
used in determining whether to concur in the guidelines. If and when
DOE proposes amendments to the guidelines, the Commission will then
determine what procedures may be appropriate for its concurrence
process.

Finally, the Commission believes that the forthcoming public meeting
on the proposed guidelines and written comment period on the Commis-
sion’s proposed concurrence decision will provide an adequate forum for
public participation in the Commission’s concurrence process. Neither
the Petitioners nor the commenters have provided any basis for reaching
a contrary conclusion. Even if, as some commenters claim, DOE has
materially changed the guidelines since last soliciting public comment,
the participants in the Commission’s meeting will have time to study
DOE'’s final proposed guidelines before meeting with the Commission.
In addition, the NRC, in a companion Federai Register notice setting the
schedule for the public meeting with the Commission, has identified the
issues that the NRC staff believes are important to the Commission’s
decision. For the most part, these issues are familiar to the participants
in DOE’s rulemaking proceeding because the NRC has raised them
before in its comments. Of course, participants may also raise any other
issues they believe that the Commission should consider. Moreover, the
Commission has agreed to issue for public comment its proposed deci-
sion regarding concurrence in the DOE guidelines. Thus, the public will
Pave ample opportunity to bring to the Commission’s attention any per-
ceived problems with DOE’s final version of the guidelines and to ad-

7 Petitioners’ proposal is also undesirable because it would interfere with ihe staff's role as advisor to
the Commussion by requesting third-pariy comment on its recommendations. But the staff has the princi-
pal experuse to evaluate DOE's proposals and the Commission intends to use the staff"s evaluaticn as a
basis for its decision. Thus, the Commission believes that the staff should remain an integral part of the
agency decisionmaking team and should participate directly in advising the Commussion on whether to
concur.
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dress the issues uniquely of concern to the Commission in its concur-
rence role.

D. Denial

After carefully considering the petition and comments on it, the
Commission. for the reasons stated above, hereby denies the petition
for rulemaking in Docket No. PRM 60-1. The Commission believes that
it can best implement Congress’ intent for the expeditious promulgation
of siting guidelines and.provide for public participation by providing the
informal public meeting announced in response to the Yakima Petition.

A copy of the petition for rulemaking and copies of the letters of com-
ment and of the Commission's letter of denial are available for public in-
spection at the Commission’s Public Document Room at 1717 H Street,
NW._ Washington, D.C.

Although Commissioner Asselstine agrees with the denial of the
petition, he would have preferred a somewhat different approach for ob-
taining public comments than that adopted by the Commission. Com-
missioner Asselstine would have required the NRC staff to prepare and
make available for public comment the staff's evaluation of the DOE
guidelines and its recommendation on the Commission’s concurrence
decision before the Commission’s public meeting. He believes that this
approach wouid have provided a more focused basis for comments by
the participants in the public meeting and would have provided a more
meaningful opportunity for public participation in the NRC concurrence
process.

Commissioner Gilinsky concurs in the result and agrees with Commis-
sioner Asselstine’s comment.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 9th day of December 1983.
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