UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20555

June 28, 1984

The Honorable Edward J. Markey, Cha'rman
Subcommittee on Oversight and Investications
Committee on Interior and Insular Affairs
United States House of Representatives
Wachington, DC 20515

Dear Mr. Chairman:

This is in response to your letter of June 7, 1984 recommending that the
Nuclear Regulatory Commission (NRC) take certain action regarding
SECY-83-500, Clarification of General Physical Prctection Requirement.

On June 8 the Commission issued the enclosed order in the 'niversity of
California at Los Angeles research reactor relicensing hearing that
declined the NRC staff's request in SECY-83-500 to initiate rulemaking.

On June 14 the Chancellor of the University advised me by letter that
the University would withdraw its application for license renewal and
take steps to terminate the relicensing proceedings. The Chancellcr
stated that his decision was dictated by diminished use of the reactor,
rising costs and uncertainties in the future of research reactor
programs. A copy of the Chancellor's letter is alsc enclosed.

Sincerely, .
D o BB
A :

Nunzio J. Palladino

Enclosures:
As stated

cc: Rep. Ron Marlenee
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In the Matter of )
$ Docket No. 50-1420L
THE REGENTS OF THE UNIVERSITY OF )
CALIFORNIA ) (Proposed Renewzl of Facility
) License)
(UCLA Research Reactor) 3
ORDER
(CLT-B%-10)

This proceeding concerns the University of California's application
to renew the license for its Argonzut research reactor at the Los
Angeles campus (UCLA). In the course of this proceéding. the Atomic
Sefety and Licensing Board held that 10 C.F.R. 73.40(a) requires UCLA to
take some measures to proiect the reactor from potential sabotage.

LBP-83-25A, 17 NRC 927 (1982), and LBP-83-67, 18 NRC 802 (1983). The
extent of those measures is an issue in the current adjudication.

The NRC staff, a party to this proceeding, believes that the
Licensing Board's interpretation is contrary to NRC licensing practice.

. Therefore, the staff has recuested Commission approval to initiste a

rulemaking proceeding which would amend 10 C.F.R. 73.40(a) to explicitly

]Conmissioner Gilinsky hes recused himself from this proceeding.




incorporate the staff's interpretztion of that requirement. Such

-
-

Commiision epproval could be taken 2s the Cormission's tertative adop-

ticn of steff's interpretztion.

The Committee to Bridge the Gap (CBE), the intervenor in tnis
proceeding, contends that the staff's proposa) is an ex parte communice-
tion and an impermissible interlocutory eppeal which bypasses the NRC's
norma] adjudicatory procedures.

The staff has lodged ¢ response to CBG. Staff believes that the
opporturity to comment in 2 rulemzking proceeding provides CBG an
ecequate opportunity to comment to the Cormission. Staf 2lso claims
that the rule is necessary to prevent placing other reactor licenses in
Jecpardy.

This situation raises some difficult issues regarding the interplay
between the staff's participation as a party to an adjudication and its
obligation to recommend to the Commission the resolution of issues by
rulemaking. We reed not reach those issues today. It is sufficient to
note thzt the staff has made no showing as to why the available adjuci-
cetory procedures are inadequate to address the Licensing Board's
decision.

hecordingly, the Commission declines the staff's regquest to initi-
2te 2 rulemaking proceeding to modify the Licensing Board's decision in
LEP-E3-25A and LBP-83-67. To eliminate any ex parte conrotation, staff
is instructed to provide copies of SECY-83-500 and SECY-B3-500A to the
perties to this proceeding. If the staff continues to believe that the

Licensing Board's intrrpretztion of 10 C.F.R. 73.40(a) recuires promp:



w

Commission attention, then the steff shouid avail itself of the

aJ£i1ab1e'§djudicatory procedures.

2

Lheirmen Peliadinc's dissenting views 2re attached.

It is so ordered.

Dated at wWashington, DC,
this @K’day of June, 1984.

. For the Commission

\ /
:; - E‘;i.»‘.uéf LK

Secretary of the Commission

-

2Thes¢ procedures include: (1) & motion requesting the Licensing

Board to certify the issue to the Appezl Eoard pursuant to 10 C.F.K,
2.718(41) and 2.730(f); or (2) a motion to the Appeal Board to certify
this issue to itself pursuant to 10 C.F.R. 2.718(i).




DISSENTING VIEWS OF CHZiRMAK PALLADIND

T oeisegree witl that portion cf the Commission's order that
ceclines to initizte rulemzkirg beczuse "sehe staff hes made
no shbwing’as to why the aveilzble 2cdjudicatory procedures
are inacequ2te 10 sddress the Licensing Boarcd's decision.”

Orcer 2t C.

The Cemmission nejority eppears concerned that rulemzking
rey short-circuit the acjudicatory process. However, it
eppears that rulemeking w2s proposed by the RRC staff at
she Licensing Boarc's suggesticn. See KNRC Staff Response
to Board Orcer Concerning Contention XX 2t 5 (Deé. 13,

1¢83). Thus, it does not 2ppezr ¢» me that the intent of

- thé steff was to short-circuit the adjudicatory process.

Adjudicztion can address what KRC regulations reguire, but
it is not 2 way to modify the regulatiorns. Assuming that
the staff first pursues its adjudicetory options as the
majority suggests, the Licensing Board's interpretation of
the regulations might be upheld on review. At that point
uncer the rnejority's epproach, the staff could apparently
reguest rulemeking 1o amenc the regulztions anc the
Commissio. might conclude that rulerzking would be
sppropriste. Thus, 1 guestion what i3 to be geined by
forcing the staff first to pursue sdjudication before

sreposing relemaking., On the contrery, delay in accéressing

R e e
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«re guestion of rulemaking m2y crezte unnecessary

sncert2ainty for other licensees.

-
-

] believe that “he better course would be for the
tomnission to comsider vlemeking now &n¢ propose 2an
smencment to the rules if there exists & sound supporting

technice) basis.

1 do not intend these views to intimate @ judgment on my
pert on any issue in the UCLA proceeding. 1 have reached

no such judgment.
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UNIVERSITY OF CALIFORNIA, LOS ANGELES

SEMLLLEY « DaVIE « IRVINE + LD ANCELLY - MVEARDL ¢ bk DIRSC ¢ Wwr rRaNDICD

UCLA

Juas 16, ifoé

M. Kuncfo J. Pelladine, Chatitsas
024ice of the Commiscioner

U. B, Nuclear Regulatory Coz=ission
Washingten, D. C. 120335

Dear Commissioner Pallading:

I wrice te inform you that I have decided to witbéigv the spplicacian for
renevel of the license for tha UCIA zesearch reactor (Dockst Ne. 50-142;
License No. E~71), curreatly pending before the Asonic Safety md Licessing
Board, end intend to iaitista steps to decom=lasion the vwactor, I heve today
dizforaed tha Boerd of Regente of the Uziversity of Celiferzia of this
decirlon, and have asked the Univereity's gttorneys to termisste ths
relicsssing proceadings. :

Ky decisicn to decommlssion the rescior four years &fter submiteiog a=
epplicatiocn for license remevael vae Teecheld afler axtessive consultatiss with
sacadenic eduministrators oo the cazpus, aad esclely «s o result of our
exazination of the changed circusstancas effecting the acadexic banefits eand
escaloting costs of centinued operatica of the reactor facility, Thbe ure of
the {iasion recctor by the Schoel of Ingizeesing acd Applied fcience at UCL4
for tcaching 2od research purpoees has declined 2n the yests cisse ve filad
for license resewal. During this sene pacied tho coets of the rescter heve
risen drazstically. We have alse hed teo take inte eccount uncertctintios Ln
the future of research reactor programs. Iz the lect scverel sonths the
Comm{scion seams to have woved repidly in the direction of requirisg ressarch
reactor fecilities to comvert froz the uee of high-curichoent urenics to
lov-enrichment fuel, with assocleted coete that ere, ct present, gaknovs,

The timing of our reviev of the fiseion resctor progras and decieics te
decouzission 1» related to tha appoiotment, last sus=ar, of 4 tov Dess of .
Eogineering, vho has had to resvaluste the School's programs end prisrities i»
l14ghe of gvalleble rescurces, and the current mzintenasce statuws of the
reector. As ve Cecently informed the Commiseion, the UCLA resctor 4s out of
operation, pending correcticn of a sticking coutrol blede. Correetica of the
probles will require disssse=bly of the resctor core, asd prudenca distetes
that ve resch a decision om the future of the reactor now, before scumitting
persocnel asd Teerurces to such & mejer zalntengoce effort, Ve have concluded
that the potential expense of mzistensnce, fuel conversion (perhepe isvelving
enother telicezsing proceeding), and cageing operetics of the reactor sizply
cannot be Juptified 4n Jight of ite declining importance to cut ccedesie
progre=s,
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Mr, Nuocslo Falladice, Chairman ~i= Juse 14, 1884

I regret that a final resclution by the Licezsing Boerd s all tie Lesuan
Telsed in the procesdiogs hat »~* baes ohreeincs Kenetlelete, we are pleased
t¢ note that the techoical steff of the Comiseicn, vhieh over the past
several yoars bar exheustively revisved ovs licenoe rencvel zpplicatics,
cencluded 4o its published svaluaticras that the UCLLA resctor hae bees cperated
safaly throughout ite 2h~year history £né vould be expected te do so Guring
the proposed reaeval pariod.

Ve appreciate the sasistancs snd cocperation of the staff of tha
Commission, particularly during the ralicensing perdod, end losk forvard to
vorking with thea in carrying out « decom={ssloning plen.

finoeraly,

@X-N

Cherles £, Youss
" .seellor

ect Director of Nuclear Reactor Regulactica
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The Honorable Nunzio J. Palladino
Chairman

U.S. Nuclear Regulatory Commission
washington, D.C. 20555

Dear Mr, Chairman:

The protection of Nuclear Regulatory Commission (NRC)
facilities from theft and sabotage is an important matter
deserving of the Commission's full attention. As you know, I
have expressed my concern about safeguards and security at
commercial power plants to you on several occasions. 1 am
similarly concerned about other NRC-licensed facilities.

According to the NRC's Annual Reports to Congress through
1981, protection against sabotage was required for research
reactors (non-power reactors). For example, the 1980 Annual-
Report states:

All licensed non-power reactors have operative
security Ylanc as required by 10 CFR 73.40

("Physical Protection: General Requirements at
Fixed Sites") for protection against sabotage,

The 1982 Annual Report appears to be ambiguous on this mat-
ter.

1t has recently come to my attention that the Commission
has before it a proposed rule change, recommended by the NRC
staff in SECY 83-500 (Proposed clarifying amendment to 10 CFR
73.40(a)). 1 am writing with respect to this proposal, which
which appears to eliminate sabotage protection for the
nation's research and other non-power reactors by specifying
the application of 10 CFR 73.67 to such reactors.

The language of 10 CFR 73,67 does not deal with sabotage
at all, even though the superseding language of 10 CFR 73.40
(a) mandates protection against radiological sabotage in all
reactors,including non-power reactors:

Each licensee shall pr-vide physical protection
against radiological sabotage...

- ~
% -



The Honorable Nunzio J. Palladino
June 7, 1984
Page Two

Indeed, it is my understanding that NRC's Office of
Inspectcr and Auditor (OIA) is presently investigating the
claim of an Atomic Safety and Licensing Board (ASLB) that the
NRC Staff has misrepresented the agency's regulations before
the Board and to the Commission. Surely no action should be
taken until this office completes its investigations.

As a result, there is now considerable confusion about
the intent and effect of the recommendation in SECY 83-500.
Similarly, there appears to be particular concern in the
public sector that research reactors are not protected
adequately. In light of this concern, I urge the Commission
to pursue the following course of action:

1. Take no action until a report has been issued by the
Office of Inspector and Auditor of the NRC. This office is
now investigating the staff recommendation. .

2. Hold a public hearing at which the issue can be aired
fully, and invite comments from all parties and the general
public,

The public needs to have absolute confidence in the NRC
in the matter of sabotage protection. 1 urge you to subject
this matter to public discussion as I have suggested.

Sincerely,

&

Edward J. Marke

Chairman

Subcommittee on Oversigit
and Investigations

EJM/rw



