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UNITED STATES OF AMERICA W4'
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD N1.*3|

'In the Matter of
,

PHILADELPHIA ELECTRIC COMPANY Docket Hos. 50-352 06
50-353 &

(LimerickGeneratingStation,
Units 1 and 2) )

NRC STAFF RESPONSE TO CANE'S/ LEWIS'
MOTION FOR CERTIFICATION OF THE FINANCIAL

QUALIFICATIONS CONTENTION TO THE COMtilSSION

i. INTRODUCTION

Citizen Action in the Northeast (CANE)M and M. L. Lewis filed

" Citizen Actior,in the Northeast Response to ' Financial Qualifications

Statement of Policy' and Motion for Certification of the Financial

Qualifications Contention to the Commission," dated June 25, 1984. The

Staff opposes the motion for certification for the reasons stated below.

II. BACKGROUND
,

On June 5,1984, the Atomic Safety and Licensing Board Panel

(Licensing Board or Board) ruled that it would defer ruling on the

y CANE has not been admitted as a party to this proceeding and,
therefore, lacks standing to file this motion. Staff's Response
is addressed to Mr. M. L. Lewis, who states that he is CANE's repre-
sentative. Mr. Lewis was admitted as a party to this proceeding,
but subsequently was dismissed by the Licensing Board after his

!contentions were variously withdrawn, disposed of or rejected.
See, Philadelphia Electric Company (Limerick Generating Station,
Units 1 and 2), LBP-84-18, 20 NRC , Slip op at p. 16-17. "Special
Prehearing Conference Order Ruling On Admissibility Of Offsite

WhiteAsParties)gContentions(AndDismissingCEPA, Lewis,And
Emergency Plannin

"(April 20,1984).,
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financial qualifications cont 6ntion filed by CANE / Lewis on fiay 14,1984 i# ;e .,~ ~c

' vM/ #a >pending issuance of a' Comisjion[ Stat > ment of Policy on that subject.U ;
'

, .

V 17a June,14,.1984, the Staff'forwardet. to M. L. Lewis a copy of the
|s , ,

1 orsniss' ton!s; Financial Qudifli.6tions Statement of Policy," datedC . rs

" dt he 7 1984". ,CArkewis'noimo'vestheLicensingBoardtoadmitthis
~

!
, . , -

t

/:onten' tion','or in the alternhIive to certify the question of the admission

of thitji6ancia[qualif'Itatioh contention to the Comission.
. .. - ;
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h < -III. DISCUSSION |
*

s
,. ~a v

The Staff 'op' poses the admission of ttyis contention on the grounds
|

"'

that the Comissido in jts dune 7,1984' Statement of Policy has clearly !

stated that the. March.31, 19823ul[,10C.F.R.I50.57(a)(4)3/remainsin-.

y y- s s,s ; ;

dioct. In its June 7,1984 statement the Comission stated: i
i,. ,.

#, ''It'would not aapear r(asonable to construe the Court's opinion f/ as requiring that tt.oinmission instruct its adjudicatory |

Q pa'els in.these procecolngs to begin the process of accepting ;n
/ .' and litig'ating financial qualiftigions contentions, a process !#~' ~ which would delay the liceening offseveral plants which are at !

- or near completion, only to be requiren to dismiss the r

contentions when the new rule, takes effect in the near future.'
-

;-
. .

;

,|' ' 'a ,

y .Pi11adelphiailectric Company (Limerick Generating Station, Units 1
|

and 2), "(h der Defi rring Raling On Vinancial Qualifications !

Centention Proposea By CAHE," Slip op., dated June 5, 1984 !

(Unpublishedic '*
,

/

3/ 10 r,J,R. 6 50,57|a)(4) provides: ;

(6). Pursuant to i 50.56, an operating license may be4

issued by the Comission, up to the term authorized by
|6 50,51, upon findings that
I'

(4) The Applicant is technically and financially |qualif.ied to engage in the Activities authorized by [
'

the operating license in accordance with the i
regulation in this chapter. Lcwever, no finding of i

finapefal qualifications is necessary for an !

eleceric utility applicant for an operating license (for a production er utilintion facility of the type
4n_ described in f._ Sr.51 or 6 50.22. |*

|| |,
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Accordingly, the March 31, 1982 rule will continue in effect,

| until finalization of the Comission's response to the Court's |

,

| remand. The Comission directs its Atomic Safety and Licensing |
| Board Panel and Atomic Safety and Licensing Appeal Panel to l

| proceed accordingly. (p.4). |

| Therefore, this is not a proper contention for litigation. .

The Comission recently reiterated this policy in an unpublished !

Order for Union Electric Company (Calloway Plant, Unit 1), dated July 6,

1984, and the Staff attaches a copy for the convenience of the Board and

parties,

p CANE's/ Lewis' motion in the alternative for certification of this

matter should also be denied. 10C.F.R.52.785(d)providesthatthe
,

Atomic Safety and Licensjng Appeal Board "may, either in its discretion
|

or on direction of the Comission, certify to the Comission for its

determination major or novel questions of policy, law or procedure." The

CANE / Lewis financial qualifications contention raises no major or novel

questions of policy, law or procedure; therefore, it does not meet the
.

standard for certification.

IV. CONCLUSION

For the reasons stated above, CANE's/ Lewis' motion for admission of

the financial qualifications contantion and the alternative motion for

certification of this question should be denied.

Respectfully submitted,

h$
flathene A. Wright
Counsel for NRC Staff

Dated at Bethesda, liaryland
this 16th day of July, 1984



i
" ~

'e --
.

,,

:I.
. %

'
-.

,

,
'-

.

,

~
|

_
~ ~

,
,

.:

t

UNITED STATEL OE AF. ERICA
NUCtEAR REGULATORY'CCPJ415510H

*;. .-i P : * :.~-.

,
,

C0!di:SSIChERS:
I.

*

h'unzio J. Psiladino, Chairman ,y.u .,

- ~

~Thnnas-M. Rcberts-
uJames K. Ass,elstine

'

Frederick H. Bernthal ,

Lando W. Zech, Jr. $E.12.' J . 4, . Q::
,

In the Matter of )

UNICH ELECTRIC COMPANY Occket No. STN 50-483-OL

(Cell 2Way Plar.t. Unit 1) )
. ) s-

~

.

ORDER

On April 18, 1984, the Joint Intervenors in this proceeding
.

filed a motion with the Comission for Te' ave to file a supplemental
~

contention on the . financial qualifications of the applicar.t to operate
Ithe plant, This late-filed contention is predicated on the recent

. invalidation of the Commission's financial qualification rule (10 C.F.R.

550.57(a)(4),A7 Fud.,' Reg. 13750 (March 31, 1982)) by the D.C. Circuit

in New England Coalition on Nuclear Pollution v. NRC, 727 F.2d 1127

(D.C. Cir. 1984) . The Court found that the rule was not adequately
,

'

.

W

IThisimotion was filed with the Ccr.nission because there is no
^

onDoing adjudicatory proceeding before a licensing or appeal board. The
Comission's time to review s'ua snor.te the related Appeal Board
decisic'ns in this ' proceeding ( AlloCTG, -750, -750A,' and -754) expired
on Marcn 12, 1984. This action of the Connission electing not to review
these dee.isions therefore completed and terminated the centested

- operating license adjudicatory proceeding. On June 11, 1984, an
cperating licente. restricted to 55 power was issued as authorized by the
Licensino Scard decisions (LBP-62-109 and LBP-23-71) which were affirmed
by the abovs-tioted Appeal Board decisions. ,
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supported by its accompanying statement of basis and purpose and

remanded to the NRC, but did not explicitly vacate the rule. .
, ,

In response to this decision, the Commission promptly
,,

initiated a new financial qualification ruiemaking to clarify its

position en financial qualification reviews for electric utilities (49

Fed. Reg. 13044 (1984)). The revised proposed rule wculd eliminate

financial review at the operating license stage, but require a review

for construction permit applicants.

In addition, the Commission issued a policy statement.on

June 7,1984(49 Fed. Reg.24111(June 12,1984)),5hichfurther

clarified its response to the Court's remand. That policy statement

noted that the Commission was repromulgating its financial qualifica-
'

tions rule in a manner responsive to the Court's concern. It also

indicated that it had reasonably interpreted the Court's opinion as not
'

vacating the rule so as to require adjudication of financial qualifica-

tions issues for operating license applications pending ccmpletion of

the rulemaking. Accordingly, the Commission stated that the March 31,

1982 rule would continue in effect until finalization of the

Commission's response +.o the Court's remand.

~
.
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Since we have determined that the financial' qual.ificatiens

review rule should remain in effect, and since that rula does not *

::

require a finding of financial qualifications f'or an operating license
o

application' submitted by an electric utility (see_10 C.F.R. 50.57(a)(4)),

this motion is denied.2

Co missioner Asselstine disapproved and Commissioner Zech
.

did not participate in this matter due to a lack of opportunity to

familiarize himself with the issue.
.

'

IT 15 50 ORDERED. ,. A A
.-

' IR THE tbMMISSION3% F

b.c
.n ?,

, ,, cr ; ~c
.. ...-|.: ,5 ' N' UEL J 4.H K

,

Y ... .
'

,

. ~. s::.;.rg:'. : Secretary of the Comission
,

' ,

4 ' T q ;;. q t"g

% *'

Dated at Wasilington, DC

this ' day of July,1984
.

0n June 13,1984, the Joint Intervenors filed another motion with2

the Comission seeking to set aside or stay the 5% operating license on
the grounds that it was improperly issued because the financialHowever, as indicated abov'equalifications issue was not resolved.
this issue has been resolved by the Comission's policy statement and,
therefore, t,his motion is also denied.

Comissioner Bernthal was absent when this item was affimed.3

If he had been present he would have approved it.

.
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UNITED STATES OF Af1 ERICA
NUCLEAR REGULATORY COMi1ISSION ccg .,

BEFORE Tile ATOMIC SAFETY AND LICENSING BOARD

In the Matter of ) ,

1 -

PHILADELPHIA ELECTRIC COMPANY ) Docket Nos. 50-352 1 ' Tv; ,, :
,

) 50-353 ;Wei
(Limerick Generating Station, )

Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO CANE /S/ LEWIS' MOTION
FOR CERTIFICATION OF THE FINANCIAL QUALIFICATIONS CONTENTI0tl TO THE
COMMISSION" in the above-captioned proceeding-have been served on the
following by deposit in the United States mail, first class, or as indicated
by an asterisk through deposit in the Nuclear Regulatory Commission's
internal mail system, this 16th day of July, 1984:

L LawrenceBrenner,Esq., Chairman (2) Mr. Edward G. Bauer, Jr.
|- Administrative Judge Vice President & General Counsel

,

Atomic Safety and Licensing Board Panel Philadelphia Electric Company
U.S. Nuclear Regulatory Commission 2301 Market Street
Washington, D.C. 20555* Philadelphia, PA 19101

i
'

Dr. Richard F. Cole - Troy B. Conner, Jr. , Esq.
Administrative Judge Mark J. Wetterhahn, Esq.
Atomic Safety and Licensing Board Panel Conner and Wetterhahn
U.S. Nuclear Regulatory Commission 1747 Pennsylvania Avenue, N.W.
Washington, D.C. 20555* Washington, D.C. 20006

Dr. Peter A. Morris Mr. tiarvin I. Lewis
Administrative Judge. 6504 Bradford Terrace
Atomic Safety and Licensing Board Panel Philadelphia, PA 19149
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555* Joseph H. White, III

15 Ardmore Avenue
Mr. Frank R. Romano Ardmore, PA 19003
Air and Water Pollution Patrol
61 Forest Avenue Martha W. Bush, Esq.
Ambler,_PA 19002 Kathryn S. Lewis, Esq.

1500 Municipal Services Bldg.
Ms. Maureen Mulligan 15th and JFK Blvd.
Limerick Ecology Action Philadelphia, PA 19107
762 Queen Street
Pottstown, PA 19464
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Thomas Gerusky, Director Zori G. Ferkin
Bureau of Radiation Protection Governor's Energy Council
Dept. of Environmental Resources P.O. Box 8010
5th Floor, Fulton Bank Building 1625 N. Front Street
Third and Locust Streets Harrisburg, PA 17105
Harrisburg, PA 17120

Spence W. Perry, Esq. ,

Director Associate General Counsel
Pennsylvania Emergency Management Federal Emergency Management Agency

Agency Room 840
Basement, Transportation & Safety 500 C Street, S.W.

Building Washington, D.C. 20472
Harrisburg, PA 17120

Robert J. Sugarman, Esq.
Robert L. Anthony Sugarman, Denworth & Hellegers
Friends of the Earth of the 16th Floor Center Plaza

Delaware Valley 101 North Broad Street
103 Vernon Lane, Box 186 Philadelphia, PA 19107
Moylan, PA 19065

dames Wiggins
Senior Resident InspectorAngus R. Love, Esq. -

Montgomery County Legal Aid U.S. Nuclear Regulatory Coninission
107 East Main Street P.O. Box 47
Norristown, PA 19401 Sanatoga, PA 19464

Charles W. Elliott, Esq. Atomic Safety and Licensing
Brose & Poswistilo Board Panel
1101 Building U.S. Nuclear Regulatory Commission
lith & Northampton Streets Washington, D.C. 20555*
Easton, PA 18042

Atomic Safety and Licensing Appeal
David Wersan Board Panel
Consumer Advocate U.S. Nuclear Regulatory Commission
Office of Att6rney General Washington, D.C. 20555*
1425 Strawberry Square
Harrisburg, PA 17120 Docketing and Service Section

Office of the Secretary
Jay Gutierrez U.S. Nuclear Regulatory Commission;

| Regional Counsel Washington, D.C. 20555*
; USNRC, Region I
| 631 Park Avenue Gregory Minor
| King of Prussia, PA 19406 MHB Technical Associates

1723 Hamilton Avenue
Steven P. Hershey, Esq. San Jose, CA 95125
Conmunity Legal Services, Inc.
5219 Chestnut Street Timothy R. S. Campbell, Director
Philadelphia, PA 19139 Department of Emergency Services

14 East Biddle Street
West Chester, PA -19380

Yji -

Nathene A. Wright I

Counsel for NRC Staff
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