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1983, the Appeal Board def=rred briefirm of Sunflowar's appeal
pending a ruling by the Licensing Board on an outstandiug mo-
tion to recopen filed by OCKRE. The motion was 'sased on newspa-
per allegations by former QC inspectors of Comstock ap” anothar
contractor. By Memoranaum and Order dated January 20, 1984,
LBP-84-3, 19 N.R.C. _ _, the Licensing Board csnjzd OCRE's wo-
tion Thereafter, in an order dated February 15, 1¢34, tne ip-
peal Board established tne scheduale for briefing c¢f Sunflower's
appeal.

II. Sunflower Has Waived Its Exceptions By
Failing to Brief Them

The Commission's Rules of Practice, at 1C C.F.R.
§ 2.762(d)(1), require that:

An appellant's brief must clearly
identify the errors c¢f fact or law that are
the subject of the appeal. For each issue
appealed, the precise portion of the record
relied upon in support of the assertion of
error must also be provided.

Subsection (g) of 10 C.F.R. § 2.76Z provides:

A brief which in form or content is
not in substantial compliance with the pro-
visions of this section may be stricken,
either on motion of a party or by the Com-
mission on its own initiative.

(Continued)

ly dismissed as interlocutory by the Appeal Eoard. Appeal
Board Memorandum and Order, dated September 13, 1983.

> 10



Appea. Boards often have held that unbriefed exceptions should
Le digregarded as waived.7/

The Appeal Poards have strongly emphasized the explicit
requirement that an appellant must cite record evidence in sup-
port of the assertions made in his brief. See, e.g.,

Fennsylvania Power & Light Co. (Susquehanna Steam Electric Sta-

tion, Units 1 and 2), ALAB-693, 16 N.R.C. 952, 954-57 (1982);

Duke Power Co. (William B. McGuire Nuclear Station, Units 1 and

Zz), ALAB-669, 15 N.R.C. 453, 480-81 (1982). Mcreover, it is
clear that the requirements of 10 C.F.R. § 2.762(d)(1) are not
s;tisfied by a brief which fails to discuss the licensing
board's decision, or which relies solely on proposed findings
and conclusions. The defects of such an appeal were explained

by the Appeal Board in Public Service Company cf Oklahoma

(Black Fox Station, Units 1 and 2), ALAB-573, 10 N.R.C. 775,
805-06 (1979), where appellant's brief was "simply a verbatim

restatement of the proposed findings of fact and conclusions of

74 See e.g., Public Service Electric & Gas Company (Salem Nu-
clear Generating Station, Unit 1), ALAB-650, 14 N.R.C. 43,
49-50 (1981), aff'd sub nom., Township of Lower Alloways Creek
v. Public Service Electric & Gas Co., 687 F.2d 732 (3d Cir.
1982) (cited with approval in Wiscontin Electric Power Company
(Point Beach Nuclear Plant, Units 1 and 5), ALAB-739, 18 N.R.C.
335, 338 n.4 (1983), and in Louisiana Power and Light Company
(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 N.R.C.
1076, 1083 n.2 (1983)); Pacific Cas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-644,
13 N.R.C. 903, 979-80 (1981); Public Service Co. of Iidiana
(Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-461, 7 N.R.C. 313, 315 (1978); and cases cited therein.

ol}e




law they had submitted to the Board below." Id. at 805. .he

Appeal Board stated:

Needless to say, such a brief does not deal
with the Licensing Board's decision. It
attempts neither to demonstrate how that
Board erred nor to "specify . . . the pre-
cise portion of the record relied on in
support of [each] assertion of error" as
the Rules requires [sic)]). 10 CFR
2.762(a)(2).

This is a serious failing, evidencing
a misapprehension of the nature of the re-
view process. We have stressed before that
we may not "make an appellate determination
on a clean slate without regard to the Li-
censing Board's opinion" and do not "weigh
each piece of evidence de novo." Rather,
"the decision below is 'part of the
record'; we may, indeed must, attach sig-
nificance to a licensing board's evaluation
of the evidence and to its disposition of
the issues. By neglecting to address their
brief to the decision under review and by
omitting adequate record citations, inter-
venors leave us (and the appellees)
guessing about the precise nature of their
arguments and ignorant of the evidence they
rely on to support them.

Id. at 805 (footnotes omitted).8/

8/ See also Union Electric Company (Callaway Plant, Unit 1),
ALAB-740, 18 N.R.C. 343, 347 n.7 (1983) ("As we have noted, a
brief that merely indicates reliance on previously filed pro-
posed findings, without meaningful argument addressing the Li-
censing Board's disposition of issues, is of little value in
appellate review."); Tennessee Valley Authority (Hartsville Nu-
clear Plant, Units 1A, 2A, 1B and 2B), ALAB-463, 7 N.R.C. 341,
360 (1978) ("The fact that intervenors adverted to paragraphs
15-107 of their proposed findings and conclusions in support of
exception 24 does not save that exception. We have held that a
mere statement of reliance upon proposed findings and conclu-
sions does not satisfy the requirement contained in 10 C.F.R.

(Continued Next Page)




Under the above-cited authorities, Sunflower, as appel-
lant, has an obligation to submit a brief containing sufficient
information and argument to permit fair rebuttal by appellees,
and to enable the appellate tribunal to fairly evaluate
competing arguments. The Commission's Rules of Practice are
for these purposes, and "are not mere niceties." See ALAB-739,
supra, 18 N.R.C. at 338 n.4. Accordingly, Applicants' obliga-
tion, as an appellee, is to respond to Sunflower's brief, not

to its exceptions. See Tennessee Valley Authority (Hartsville

Nuclear Plant, Units 1A, 2A, 1B and 2B), ALAB-409, 5 N.R.C.
1391, 1395 (1977).

With few exceptions, discussed below, Sunflower has failed
totally to meet its briefing obligation as appellant. Sunflow-
er's brief either restates verbatim the proposed findings and
conclusions submitted by Sunflower to the Licensing Board, or
contains no meaningful discussion or analysis of the exception.
In either case, the brief fails to meet the requirements of the
Commission's Rules of Practice. Sunflower's brief on Excep-
tions 1, 2 and 3 is no more than verbatim repetitions of Sun-

flower's proposed findings, and fails to address the Licensing

(Continued)

2.762(a) that a brief in support of exceptions be filed.
Public Service Electric Co. (Hope Creek Generating Staticn,
Units 1 and 2), ALAB-394, 5 NRC 769 (1977)"); and other cases
cited therein.




Board's August 30, 1983 Memorandum and Order which dealt at
length with these issues. Exceptions 4, 9, 10, 11 and 12 are
supported in Sunflower's bri:f by one sentence each, with not a
single detail or citation. With respect to Exceptions 5, 6 and |
7, Sunflower's brief does no more than repeat its proposed |
findings.

Although Applicants have attempted to assist the Appeal

\
\
Board with responses to some of Sunflower's inadequately ‘
briefed contentions,9/ we nonetheless believe that Sunflower's
failure to brief its exceptions "virtually precludes an intel-
ligent response by appellees." Salem, ALAB-650, supra, 14
N.R.C. at 50. We therefore urge the Appeal Board to "disregard
unbriefed issues as waived." 1Id. at 50. Applicants' specific
responses are set forth below.
III. Sunflower's Brief and Exceptions Provide No Basis

to Overturn, Modify, or Supplement the Licensing
Board's Partial Initial Decision

A. Exception No. 1 (The Board's Activism)

Sunflower asserts, inter alia, that "[t]here are numerous

examples in the record where the Licensing Board interfered

8/ Exceptions 4, 9, 10, 11, and 12 are so unspecific and Sun-
flower's brief on them totally lacking in information, that no
meaningful response is possible, other than to refer the Appeal
Board to Applicants' proposed findings and other responsive
pleadings.



with the direction of cross-examination, or elicited a conclu-
sion from the experts who testified, or simply protected Staff
or Applicant from relevant disclosures." Sunflower Brief at 3.
The arguments and record citations set forth in support of
these assertions, at pages 3-4 of Sunflower's brief, are taken
verbatim frum Sunflower's proposed findings of fact and conclu-
sions of law.l1l0/ Sunflower's previous assertions were answered
in detail by the Licensing Board's August 30, 1983 Memorandum
and Order. Sunflower has chosen to ignore the Board's deci=-
sion, and simply to rehearse its proposed findings.

The Licensing Board has more than satisfied its obligation
to articulate in reasonable detail the basis for the procedural

course of action taken. See Waterford, ALAB-732, supra, 17

N.R.C. at 1087 n.l12. However, Sunflower has failed to respond
in its brief to the legal positions articulated by the Board.
Thus, although Applicants must assume from Sunflower's refiling
of its proposed findings that Sunflower disagrees with the
Board on every point, Applicants and the Appeal Board are
nonetheless in the dark as to Sunflower's basis for its contin-
ued disagreements. Although Applicants do not believe Sunflow-
er has followed the rules, we will now address Sunflower's pro-

posed findings as if they constituted an adequate appeal.

10/ See Sunflower Alliance's Proposed Findings of Fact and

Conclusions of Law, dated July 15, 1983 (Sunflower PEC), at
16-17.




Sunflower's criticisms of the Licensing Board's alleged
"activism" fall into two basic categories. First, Sunflower
complains that the Licensing Board improperly limited cross-
examination, i.e., that "the Licensing Board interfered with
the direction of cross-examinationll/ . . . or simply
protected Staff or Applicant from relevant disclosures." Sun-
flower Brief at 3. Second, Sunflower complains that the Li=-
censing Board improperly "led" Applicants' and Staff's witness-
es, i.e., that it "elicited a conclusion from the experts who
testified." Sunflower Brief at 3. Sunflower asserts, without
any evidence, offer of proof, or linkup to the Partial Initial
Decision, that these alleged errcrs caused "changes of a sub-
stantive nature to the record in this case." Sunflower Brief
at 4.

Sunflower's first claim, that the Board improperly limited
cross-examination, is without merit. The test is as stated by
the Appeal Board in Waterford, ALAB-732 supra:

Cross-examination must be limited to the
scope of the contentions admitted for litiga-
ticn and can appropriately be limited To the
scope of direct examination. Southern
California Edison Co. (San Onofre Nuclear
Generating Station, Units 2 and 3), ALAB-673,

15 NRC 688, 698, affirmed, CLI-82-11, 15 NRC
1383 (1982); Prairie Island, ALAB-244 .

s

1ll/ Based on the portions of the record on which Sunflower
relies, we interpret this objection to be that the Board alleg-
edly interfered with the direction of cross-examination by not
permitting certain lines of inquiry, i.e., by limiting cross-
examination, as discussed below.

-16=



8 AEC at 867, 869 n.l16. In exercising its
discretion to limit what appears to be im=-
proper cross-examination, a licensing board
may insist on some offer of proof or other
advance indication of what the cross-examiner
hopes to elicit from the witness. Public
Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-461,
7 NRC 313, 316 (1978); San Onofre, ALAB-673,
supra, 15 NRC at 697; Prairie Island, ALAB-
244, supra, 8 AEC at 869. Even if cross-
examination is wrongly denied, however, such
denial does not constitute prejudicial error
per se. San Onofre, CLI-82-11, supra, 15 NRC
at 1384. The complaining party must demon-
strate actual prejudice -~ i.e., that the
ruling had a substantial effect on the out-
come of the proceeding. San Onofre, ALAB-
673, supra, 15 NRC at 697 & n.14.

ALAB-732, 17 N.R.C. at 1096.

Sunflower cites five examples in the record where, alleg-
edly, the Licensing Board improperly limited cross-examina-
tion. Sunflower's brief fails to address the Board's disposi-
tion of these claims. See August 30, 1983 Memorandum and Order
at 2-14. Applicants agree with the Licensing Board's treatment
of these objections and see little purpose in repeating the
Board's responses here. We would, however, offer the following
additional rationale in support of the Board's actions, baced

on the tests set forth in Waterford, supra.

Of the five examples stated by Sunflower, three exam=-

plesl2/ involved limitations on cross-examination of OCRE, not

12/ They are (1) "Tr. 1069, 1074, where intervenor Ohio Citi=-
zens for Responsible Energy ('OCRE') attempted to link the per-

(Continued Next Page)



Sunflower. OCRE has not appealed, and, even in its proposed
findings and conclusions, OCRE did not claim prejudice from any
of the procedural rulings cited by Sunflower. See, e.g.,
August 30, 1983 Memorandum and Order at 5. Under Waterford,

supra, it is "[t]he complaining party [who] must demonstrate

actual prejudice." ALAB-732, 17 N.R.C. at 1096 (emphasis
added). Thus, if there was any prejudice from these claimed
restrictions on cross-examination, the claim could only have
been brought by OCRE if it was to be brought by anyone.

Testimony at Tr. 1464-66, cited in a fourth example,b 13/

(Continued)

sons behind a 1978 stop-work order to Applicant's overview
system and was blocked by the Board;" (2) "Tr. 1112-1117, where
the Board refused to allow OCRE to adduce a gquality engineer
audit from the Perry Public Documents Room into the record for
purposes of cross-examination because it was not identified in
prefiling as a proposed exhibit . . ."; and (3) "Tr. 1145-52,
1156, where the Board seized upon a technical proceduralism
with the directive to OCRE to ask questions on documents not
included on its prefiled list without putting the documents
into evidence, an anomaly of no small moment." Sunflower Brief
at 3. See August 30 1983 Memorandum and Order at 5-6 (dis-
cussing Tr. 1071 et seq. (first example)), 6 (discussing Tr.

1112 et seg. (second example)), 7-10 (discussing Tr. 1145 et
seg. (third example)).

13/ The fourth example i: as follows: "Tr. 1164-5 [We assume,
from the context, that this was a typographical error, and
should refer to 1464-5. This was also the Licensing Board's
inference. See August 30, 1983 Memorandum and Order at 10.],
the Board's decision to short-circuit cross-examination con-
cerning Pullman Power where the Board concludes in the midst of
hearing, prior to completion of the record, that it need not
follow the sequence of issues set forth in its summary disposi-
tion motion (see also Tr. 1466, where the Board admits it has

(Continued Next Page)
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involved a general statement by the Board, re-stating the scope
of Issue #3, and explaining what would be required by Sunflow-
er's attorney on the following day. No specific documents or
cross-examination was excluded at Tr. 1466. See August 30,
1983 Memorandum and Order at 10. Testimony at Tr. 1530, cited
in the fifth example,l4/ involved a general statement by Sun-
flower's representative that "Sunflower and OCRE are concerned
about the time to prepare gquestions" on Applicants' testimony
responding to the Board's guestions. There is no indication on
the record of any specific areas of cross-examination excluded,
or missed, as a result of Sunflower's "concern." See August
30, 1983 Memorandum and Order at 12-13. Moreover, Sunflower
has now had access to the transcript of the testimony for 11
months, and the Licensing Board's decision for 7 months, and
still fails to identify any specific areas of cross-examination
it wishes to pursue.

In all these instances, if the Licensing Board's rulings

prevented the admission of what Sunflower believed was crucial

(Continued)

set up a 'harsh criterion' by wanting to know that 'there's a
reason to go into further hearing on Comstock' before allowing

it) (footnote omitted)." Sunflower Brief at 3. See August 30,
1983 Memorandum and Order at 10-11.

14/ "Tr. 1530, where the Board inconsistently rules on the
time needed for preparation of cross-examination by the par-

ties." Sunflower Brief at 3-4. See August 30, 1983 Memorandum
and Order at 12-13.

«19e



evidence, Sunflcwer could have followed up and sought the par-
ticular evidence during its cross-examination, or subsegquent to
the hearing. It did not do so.

Further, Sunflower has failed to show error in the Board's
procedural rulings, i.e., that cross-examination was "wrongly

denied." Waterford, supra, 17 N.R.C. at 1096. The Board's ex-

planations in its August 30, 1983 Memorandum and Order provide
ample justification for its bases in limiting the cross-
examination to relevant, non-repetitive, non-cumulative evi=-
dence, pursuant to 10 C.F.R. §§ 2.743(c) and 2.757. See por-
tions of the Licensing Board's Memorandum and Order cited supra
notes 12-14. Moreover, in each instance cited, the Licensing
Board properly asked OCRE or Sunflower for "some offer of proof
or other advance indication of what the cross-examiner hope(d]

to elicit from the witness." Waterford, supra, 17 N.R.C. at

1096.15/ In each case the information sought involved matters

15/ The parties were clearly forewarned prior to the hearing
that

a party should be prepared to indicate to the
Board the relevance and significance of its
questions, whether asked as cross-examination,
redirect or re-cross. If a party cannot
explain the relevance and importance of its
questions, they may be disallowed.

Memorandum and Order (Procedural Matters Affecting the Hear-
ing), dated April 18, 1983, at 1. See also supra Section I
(discussing the Licensing Board's earlier rulings that interve-
nors would be required to show that alleged QA/QC deficiencies
led to unsafe conditions at the plant.)

20



which were either irrelevant to the limited scope of the issues
of material fact admitted for trial, and beyond the scope of
Applicants' and Staff's direct testimonyl6/ (e.g, the names of
persons behind the 1978 stop-work order (the first example
above, supra note 12) and cross-examination on matters
involving Pullman Power (the second and fourth examples, supra
notes 12, 13), or involved matters which were otherwise objec-
tionable (such as the third example, Tr. 1145-52, 1156, supra
note 12), involving a failure to comply with the Licensing
Board's directive to identify before the hearing documents that
would be used for crecss-examination.) In any case, Sunflower
has failed to proffer procedural or substantive matters of
safety significance which were excluded at trial, and it has
now had almost a vear to do so.

Finally, even if Sunflower were somehow able to demon-
strate error in the Licensing Board's procedural rulings, which
it has not yet done, it still is obligated to show that the
Board's rulings "had a substantial effect on the outcome of the

proceeding." Waterford, supra, 17 N.R.C. at 1096. Sunflower's

brief does not even address the substantive outcome of the

Issue #3 proceeding, i.e., the Board's Partial Initial

16/ See, Waterford, supra, 17 N.R.C. at 1096 ("Cross-
examination must be limited to the scope of the contentions
admitted for litigation and can appropriately be limited to the
scope of direct examination.")
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the Partial Initial Decision.

Thus, the exception is not properly briefed, and should be
dismissed for the reasons stated in Section IT above. In any
event, the positions argued in the exception, and in the brief,
should be dismissed for the reasons set forth in the Partial

Initial Decision, in which Applicants concur.

G. Exception No. 7 (CEIl's Oversight of Comstock)

Again, Sunflower relies solely on its proposed £indings in
support of this exception. Compare Sunflower Brief at 12-13,

with Sunflower PFC at 8-9. However, as with the previous ex-

ception, Sunflower appears to rely on the wrong portion of its
proposed findings.34/ In any case, Sunflower's brief fails to
address either the portion of the Partial Initial Decision
dealing with the relationship between CEI and Comstock (see PID

at 15-37), or the portion dealing with the seriocusness of

(Continued)

In any case, the Licensing Board also adopted Applicants' pro=-
posed findings, and rejected Sunflower's and OCRE's, on the
subject briefed (but not excepted to) by Sunflower. See PID at
15-37; Applicants' PFC at 15-40; Applicants' Reply at 11-16
(relationship between CEI and Comstock)

34/ Sunflower's brief restates that portion of its proposed
findings relating to the issue of the "Seriousness of Remort
81-19." Sunflower used different arguments and record cita=-
tions in proposed findings addressing the subj=zct addressed in
this exception, the relaticaship between Comstock and CEI. See
Sunflower PFC at 6-7. : \




Report No. 81-19 (see PID at 44-52).35/

The Partial Initial Decision contains a thorough discus-
sion of the Staff's 1981-82 electrical investigation and its
results. PID at 44-52. The investigation was initiated in re-
sponse to allegations of an Individual "A." The individual's
allegations were not substantiated by the Staff's investiga-
tions.36/ However, the Staff expanded its review into detailed
inspections of the electrical program, as part of their over-
sight of the plant. After 711 hours of inspection by six NRC
inspectors, over a period of five months,37/ the Staff found 9
items of noncompliance38/ The findings involved mostly proce-
dural deficiencies,39/ and were assigned low severity lev-
els.40/ The sStaff identified no "hardware" problems, and

issued no civil penalty.4l/ Experienced witnesses of Staff and

35/ See Applicants' PFC at 47-56; Applicants' Reply at 18-31.
36/ Board Ex. 3, Report No. 81-19, at 6-29.

37/ Board Ex. 3, Report No. 81-19, at 2. See Konklin et al.
Testimony at 12; PID at note 135.

38/ Board Ex. 3, Notice of Violation.

39/ 1d. See Konklin et al. Testimony at 12-13; Applicarts'
Testimony of Murray R. Edelman and Gary R. Leidich on The
Cleveland Electric Illuminating Company's Quality Assurance
Program for Control of Safety-Related Contractors At Perry Nu-
clear Power Plant (Issue #3), dated March 2, 1983, following
Tr. 1031 (Edelman/Leidich Testimony) at 30.

40/ Board Ex. 3, Notice of Violation; Testimony at 13; Tr.
1812-13 (Williams).

41/ See Tr. 1774, 1817-18 (Williams).

T



Applicants, 42/ knowledgeable in national electrical standards
and industry practice, and familiar with Perry's electrical
program, testified that the problems identified in Report No.
81-19 were neither unusual nor serious.43/ Moreover, many of
the problems identified during the Staff's 1981-82 investiga-
tion occurred during the start-up of a new phase of activity
(pulling of power cables through duct banks).44/ They were not
recurring problems. And the problems were recognized and
addressed by Applicants on a timely basis45/ There were no in=-
dications of any unsafe conditions at the plant as a result of
the procedural problems that occurred.46/ There was also per-
suasive evidence of Applicants' positive attitude and actions

in response to the findings set forth in Report No. 81-19.47/

42/ For example, Mr. Leidich, one of Applicants' witnesses, is
an experienced nuclear electrical engineer, serving as secre-
tary on a rational electrical code committee. Edelman/Leidich
Testimony at 3-5 (and attached professional qualifications);
Tr. 1544-51. Other witnesses were similarly well equipped to
address nuclear electrical QA/QC issues at Perry and other
plants. PID at 3, 11-12, 16, 19.

43/ See, e.g. Tr. 1354, 1544-51 (Leidich); Tr. 1632, 1647-56,
(Williams); Tr. 1794 (Konklin and Williams); PID at 47-52.

44/ Tr. 1276, 1283 (Leidich)

45/ Tr. 1659-60 (Williams); Edelman/Leidich Testimony at 29,
Tr. 1527-28, 1532 (Leidich); PID at 48-49.

46/ Konklin et al. Testimony at 27; PID at 47-52.
47/ See e.g., Edelman/Leidich Testimony at 30-32; Konklin et

al. Testimony at 15-20, 23-24; Tr. 1587, 1672, 1769-71
(Williams); Tr. 1861-62 (Gildner); PID at 51-52.
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these citations with respect to Sunflower's exception.
Sunflower's brief in support of this exception fails to

discuss any of the relevant background defining the scope of

the issues for trial. This background is central to deciding ‘

Sunflower's exception. Thus, Sunflower has once again failed ;

to satisfy its briefing obligation. See supra Section II.
Sunflower's assertions are entirely inconsistent with the

facts, as set forth in Applicants' statement of the case, supra

Section I. See also PID at 6-9. Sunflower was on notice, from

the time Issue #3 was first admitted, that Sunflower would "not

be permitted to launch a generalized attack on the Applicant's

entire quality assurance program." LBP-81-35, supra, 14 N.R.C.

at 687. Sunflower was well aware, at the time of the Licensing

Board's December 22, 1982 partial summary disposition decision,

(Continued)

ments by Mr. Lodge on the last day of the hearing, rega.ding
motions to reopen the record to consider additional, unspeci-
fied electrical area matters, and other unspecified topics.

Tr. 1741 likewise involved cross-examination on a document in
the electrical area. The document discussed a QC inspector's
allegation that he had been personally threatened, and his sub-
sequent withdrawal of the charge. After investigation, the NRC
concluded that he had not been threatened. The document was
thus of no relevance. Tr. 1735 involved cross-examination of .
Staff witnesses concerning the Staff's inspections of
non-safety related areas. Ms. Hiatt, the cross-examiner, was
unable to suggest how Staff's lack of inspections in non-safety
related areas was relevant to CEIl's control of Comstock (or any
other contractor). Thus, with the exception of the first exam-
ple, none of the record relied upon is relevant to the excep-
tion or brief, which allege "a changeup at trial" which improp-
erly limited cross-examination to the electrical area.






outside the electrical area, since both Applicants and the
Staff considered such information to be beyond the scope 0% the
issues of material fact which the Licensing Board had framed,
admitted, and explained. See supra pp. 6-7 (discussing the May
9, 1983 conference call, in which Staff counsel recounted the
limited scope of the issues of material fact admitted for
trial).

Thus, Sunflower's assertions, that it was without prior
notice of the limited scope of the issues of material fact
admitted for trial, and that there was "a changeup at trial"
which unfairly limited cross-examination, are unsupported by
Sunflower's brief, and are wholly at odds with the facts. Sim-
ilarly, Sunflower's assertions, at page 14 of its brief, that
the Licensing Board refused to "admit evidence proffered
against the parameters which tie pa=nel has itself set," and
that Sunflower was "irreparably damaged," are unsupported by
proper citations to the record.

For these reasons, the Licensing Board should disregard or
reject Sunflower's exception.

o Exception No. 9 (Timely

Identification of Nonconforming |
Conditions) ‘

Sunflower's brief, in one sentence, invites the Appeal
Board "to weigh the evidence in the record, and as a result to

require the QA/QC record tu be reopened." Sunflower Brief at




14. Sunflower fails to identify "the evidence" supporting this
exception, and requires Applicants and the Appeal Board to
blindly search the rz2cord. Sunflower's one sentence plea,
absent of any reccrd citations, does not constitute a proper
brief, for the reasons set forth in section II above. The ex-
ception should therefore be disregarded or dismissed.S50/

J. Exception No. 10 (Sericusness of
Report No. 81-19 Findings)

Sunflower urges in support of this exception, in a single
sentence, that the Appeal Board search Report No. 81-19 for ev-
idence sufficient to overturn the Partial Initial Decision.
Sunflower Brief at 14. That task is neither the Appeal Board's
obligation, nor Applicants'. For the reasons set forth in Sec-
tion II aboye, the Appeal Board s'iould disregard or dismiss

this exception as unbriefed.S51/

50/ The subject matter of this exception was thoroughly
addressed by Applicants proposed findings, which were accepted
by the Licensing Board. See PID at 38-40; Applicants' PFC at
40-43; Applicants' Reply at 16-18.

S1/ The subject matter of this exception was thoroughly
addressed in Applicants' proposed findings, which were accepted
by the Licensing Board. See PID at 44-52; Applicants' PFC at

47-56; Applicants' Reply at 18-31, see also supra Section
I1I1(G).
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