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Summary:

Investigation conducted on April 13-14, 26, 28, 30, and May 10, 1982 (R=zport
50-445/82-10; 50-446/82-05).

Area Investigated

On April 13-14, 1982, Individual A was interviewed and alleged he identified
weld defects in Chicago Bridge and Iron (CB&I) pipe whip restraints in
January 1982, and prepared an NCR which was apparently disregarded (never
logged and dispositioned) by QA management perscnnel. Individual A also
alleged that subsequent to submitting several more NCR's in March and April
1982, he was fired for "getting involved in other areas outs de his scope” of
inspection responsibility. This imvestigation involved 38 hours by one

NRC investigator and one NRC inspector.
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Results:

Investigation of Individual A's allegation that a Nonconformance Report
written by him, in about January 1982 concerning weld defects in a number of
CB&I pipe whip restraints, was never documented or resolved, disclosed that
the NCR prepared by Individual A was not properly submitted by him; therefore
it was never entered into the corrective action system. Interview of his
immediate supervisor disclosed that the topic of defective welds in some CB&I
restraints was discussed with Individual A; however a draft NCR was never
submitted to the supervisor for approval and formal submittal. Interview of
the non-American Society Mechanical Engineers (ASME) NCR Coordinator disclosed
Individual A did discuss with her, the format of an NCR, regarding CB&I
restraints, during approximately the January 1982 timeframe, however it was
never submitted.

Invest'gat1on of Individual A's allegation that he was terminated for writing
NCR's could not substantiate or refute the allegation. A review of NCR's
submitted by Individual A, to which he attributed his termination, disclosed
all were appropriately dQCUmented and each was pending review or in final
disposition. Interviews of Texas Utilities Generating Company (TUGCO) and
Brown and Root (B&R) Managers disclosed that they had been dissatisfied with
Individual A's performance, however these concerns were never documented nor !
was he counseled regarding his performance. Interviews with two former

supervisors disclosed that they considered his performance "good" to excellent.

The B&R Quality Assurance (QA) Manager stated Individual A had requested
transfer from the TUGCO non-ASME Quality Control (QC) staff at the same time
that TUGCO management had decided that it was necessary to transfer
Individual A out of their group back to ASME QC staff. Since no position was
open in this group, Individual A was terminated.

Individual A filed a complaint with the U. S. Department of Labor alleging
discrimination and a hearing is currently pending. Depending cn the results
of this proceeding, further action by Region IV on this matter may be
considered. -

With regards to the- CB&I supplied pipe whip restraints, the investigation
disclosed that previous problems had been noted on material supplied from this
vendor. The applicant has initiated corrective actions to ensure that
material received from this vendor will perform its intended function, however
the NRC inspector war not able to verify the adeguacy of these actions. This
item was identified as unresolved (8205/8210-1) and the applicant agreed to
provide additional information with respect to the vendor verification program
at CB&I.



3 .

s DETAILS

Persons Contacted

Licensee Emplovees

D. N. Chapman, QA Manager, TUGCO
R. G. Tolson, Site QA Supervisor

Other Persons Contacted

Individual A through K

Investigation of Allegations

Allegation No. 1

In January 1982, Individual A wrote a draft NCR which was submifted to
the TUGCO NCR coordinator; however, the NCR was never given an NCR number
nor was it ever appropr1ate1y processed and dispositioned.

'

Investigative Findings

On April 13-14, 1982, Individual A was interviewed. Individual A stated

in January 1982 he identified rejectable weld defects in approximately 20
CB&I pipe whip restraints. He stated he had discussed his findings with
hic supervisor (Individual B), who told him that weld quality problems

with CB&I restraints had been identified on previous occasions.

Individual A stated Individual B said this problem was previously
discussed with Individual C (a former ASME project QA manager) who had

said the restraints were vendor-supplied components which were inspected

by the vendor, the TUGCO vencor releace inspection personnel, and the CPSES
receiving QA inspection persqnnel; therefore, they were not subject to
further inspection by site QC personnel. Individual A stated

Individual B verbally approved his submission of an NCR regarding the

weld defects on the restraints, but said he (Individual B) didn't think it
would be accepted, based on the rationale the restraints had been previously
inspected and found acceptable. Individual A stated he had submitted the
draft NCR, concerning the weld defects on the 20 restraints, to the non-
ASME NCR coordinator and had never again heard anything about it. He
stated he had not obtained an NCR number prior to submission of the NCR
draft. Individual A stated he believes the NCR was disregarded and never
formally processed and dispositioned.



Review of Non-ASME Log

On May 10, 1982, a review of the non-ASME NCR log w~as conducted fcr
December 1981, January 1982, and February 1982. No NCR was identified as
having been submitted by Individual A.

Interview of QC Mechanical Equipment Supervisor

On May 10, 1982, Individual B was interviewed. Individual B stated he
recalled Individual A's identification of some weld defect problems with
CB&] restraints in about January 1382. Individual B stated he believed that
these were on restraints in the Unit 2 Auxiliary Feedwater System or the
Unit 2 Main Steam System. Individual B stated he has been aware of weld
quality problems with CB&I supplied restraints for several years.
Individual B stated he brought this matter to the attention of Individual C
about 18 months ago and Individual C stated that these restraints were
vendor-supplied items which were previously inspected and approved by CB&I,
the TUGCO vendcr release inspection personnel, and the site QC receiving
personnel. He stated Individual C told him they were acceptable as
manufactured and not to write NCR's concerning them. Individual B stated
he does not recall Individual A's having written a draft NCR concerning the
approximately 20 restraints identified during the January 1982 timeframe.’

He stated if Individual A had written an NCR he (Individual B) would have
been required to initial it, prior to sut aission and this was never done.

Interview of Non-ASME NCR Coordinator

On May 10, 1982, Individual D, the TUGCO non-ASME NCR coordinator, was
interviewed. Individual D stated she recalled Individual A's bringing a
draft NCR to her office in about January 1982 which identified weld

defects in about 10 pipe whip restraints. Individual D stated Individual A
did not obtain an NCR number for the draft NCR, nor had it been approved

by his supervisor (which is required prior to formal submission).
Individual D stated Individual A‘had just requested she review it for
proper format, clarity,; and completeness, which was done. Individual D
stated Individoal A took the draft NCR with him and she never saw it

again.

Allegation No. 2

Individual A stated that in late March 1982 and early April 1982 he
submitted several NCR's which brought him into disfavor with site QA
management and resulied in his termination.

Investigative Findings

On April 13-14, 1982, Individual A was interviewed. Individual A stated
that in Tate March 1982 he prepared an NCR regarding four CB&I manufactured
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pipe whip restraints containing excessive weld defects. Individual A
stated the defects were inspected to AWS ccde reguirements and

mapped on drawings. He stated it was later determined that they were

to be inspected to the ASME code requirements, so the NCR was revised.
Individual A stated during the course of this inspection it became
apparent to him that his supervisors (aside from Individual E) were
unhappy with his performance. Individual A also related that he
submitted NCR's concerning a pipe whip restraint being installed without
the proper documentation and another regarding a perceived deficiency in
the non-ASME training manual. Individual A stated on April 12, 1982, he
was called to the office of Individual F (the B&R QA manager), where he
was told that he was being terminated. Individual A stated Individual F
said the termination was based on a "speed letter" from Individual G (the
CPSES non-ASME Mechanical/Civil QA/QC Supervisor), which stated "subject
employee has been assigned the responsibility of inspection of pipe whip
restraints installation. Subject employee has demonstrated a lack of
ability in performing assigned task, in that he refuses to limit his
scope of responsibility to pipe whip restraints, and insists on _getting
involved in other areas outside his scope. Consequently, his services are
no longer reguired." Individual A stated his termination sheet indicated
his pe-formance rating was "excellent” and that he was being terminated
for “failure to obey instructions." Individual A stated that none of his
activities were performed without the knowledge and approval of his
immediate supervisor (Individual E), nor had he been counseled regarding
any unsatisfactory performance on his part. He stated he believed he was
being terminated as a result of his identifying problem areas (writing
NCR's) with which management did not want to deal.

Interview of Non-ASME QA/QC Supervisors

On April 26, 1982, Individual E (Individual A's former immediate
supervisor) was interviews. He stated Individual A worked for hLim as a

QC inspector, conducting i .spections of pipe whip restraints

installation, since earl: Mafch 1982, and that his performance was

“"good." Individual E stated that during this time, Individual A's
performance was questionable only on two occasions, which he (Individual E)
did not believe was adequate justification for his termination. Individual E
stated that in late March 1982, Individual A had reported to him an
inspection of four pipe whip restraints containing numerous unacceptable
welds and that he (Individual E) had advised Individual A to write a
Nonconformance Report identifying the defects on thos. restraints.
Individual E stated Individual A had prepared the draft NCR. Individual E
stated it was then requested that he and Individual A also map the

defects on drawings to be attached to the NCR. Individual E stated that
after their -doing this, it was then determined that the inspection had been
performed in accordance with the wrong code so a reinspection and remapping
was performed in accordance with the ASME code and the NCR was submitted.
Individda)l E stated he was aware ‘of no displeasure on the part of his
supervisors regarding this effort. Individual E identified two additicnal
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situations wherein Individual A had submitted NCR's during late March and
early April, and stated he was aware of no supervisory dissatisfaction with
Individual A's efforts during this inspection and preparation of NCR's.
Individual E stated that on April 12, 1982, Individual A was summoned to
Individual F's office. Individual E stated he accompanied Individual A

to the meeting wherein Individual F informed Individual A that his

services were no longer required and that he (Individual F) had no place

on the ASME staff to assign Individual A, therefore, he was going to
prepare termination papers. Individual E stated he told Individual F at
that time that Individual A's actions did not warrant termination. He
stated Individual F expiained that since he did not have a place for
Individual A on the staff, no other alternatives were available to him.
Individual E stated that several days later Individual G had told him

that other circumstances, which he (Individual E) was not aware of, related
to Individual A's termination. Individual E stated that he was aware of

no adverse information regarding the work or character of Individual A
which justified his termination.

On April 26, 1982, Iadividual F was interviewed. Individual F stated

that Individual A was emplicyed by Brown & Root (B&R) and worked as the
AZME tra‘ning ccordinator on the QA department's staff. He stated that in
early 1982 Individual A requested a transfer to the field QC group, '
subseqgueni to which he was transferred to the mechanical QC inspection
staff where he was primarily responsible for the inspection of pipe whip
restraints. Individual F stated that function was transferred to the non-
ASME mechanical inspection group under TUGCO, and Individual A was
transferred to that group where he continued to conduct inspection of
restraints. Individual F stated that in about mid-February 1982
Individual G advised him they were having a problem with Individual A, in
that he was not adequately qualified for the work he was doing. Individual F
stated Individual G related Individual A was not consistently inspecting
to the criteria which was required. Individual F stated that on several
occasions subsequent to that, Individual G told him Individual A's
performance was less than would be expected from a person holding his
(Individual A) certification for the job. Individual F stated the
problem with Individual A was that he was not able to follow

instructions and conduct inspections within the scope of his
responsibility. Individual F stated that on April 12, 1982, Individual G
showed him an NCR which was accompanied by a note which gave the impression
the NCR was going to be used as a tool by Individual A to receive a raise.
He stated Individual A had previously made it known that he was unhappy
with his current salary grade and wanted a pay increase. Individual F
stated the note gave Individual H (the site QA manager), Individual G,

and himself the impression that Individual A was willing to disregard the
NCR if possible consideration would be given to his salary increase.
Individual F stated Individual G indicated ‘hat he intended to forward a
memo to him (Individual F) relating that Individual A's services would no
Tonger be required in his department. Individual F stated he had talked
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with several of the ASME supervisors on the staff to determine whether
or not Individual A's past performance would warrant trying to create a
job for him, however, these contacts determined that no jobs were
available which Indivioual A was gualified to assume. He stated that
subsequent tu receipt of a speed letter from Individual G on April 12,
1982, Individual A was terminated.

On April 28, 1982, Individual G was interviewed. Individual G stated

that in about early February 1982 a reorganization of site responsibilities
occurred at which time he was appointed te his current position, and
several members of the B&R ASME QC inspection group were transferred to

his control. He stated Individual A was orz of these individuals. He
stated that during the next several months he recognized that Individual A's
performance was not satisfactory as a |evel Il welding inspector. He
stated that on several occasions during this period it was identified

that Individual A's acceptance criteria for welds exceeded that required
by the AWS code. Individual G stated that on several occasions he
personally observed instances in which Individual A's rejections of welds
required construction personnel to perform unnecessary weld surface
preparation prior to performing NDE. Individual G stated he discussed
Individual A's less than satisfactory performance with Individual A's
supervisor, Individual E, but did not personally counsel Individual A
concerning his performance. Individual G stated that in late March 1982,
the B&R Subcontract Administrator asked him tu look at four recently
received CB&I pipe whip restraint assemblies. Individual G stated he looked
at them and determined that there were rejectabie weld indications on these
restraints and decided that an NCR should he written. He statad he
instructed Individual E to prepare an NCR oun these restraints subsequent

to which Individual A was sent to conduct the inspectien. Individual G
stated the NCR was submitted to him at which time he further advised
Individual E to map the rejectable indications. Individual G stated
Individual A was sent to do this task and the mapping was returned to

him upon completion. Individual G stated he noted the map contained large
numbers of welds with rejectable’porosity. Individual G stated he asked
Individual E to insure.that the porosity was indeed rejectable, subseguent
to which it was found that some were indeed not rejectable. Individual G
stated the complete inspection effort took about four days which he felt
was excessive for a qualified weld inspector. He stated that based on
Individual A's unacceptable performance during this inspection and his
previous observations regarding Individual A's performance, he advised
Individual F that he would not be needing Individual A's services much
longer. Individual G stated that on the morning of April 12, 1982, he

was given a memo from Individual A requesting a transfer to the ASME
Inspection Group which he approved. He stated several minutes later he
received another request from Individual A requesting a transfer to
Individual B's ASME QC group. He stated that soon thereafter he was

given a stack of documentation which included an NCR with a note from
Individud]l A to Individual E attached, which stated that no NCR number

had been obtained for the NCR and that Individual A was open to "pow wow"
regarding the subject.

¢



8

Individual G stated that the issuance of NCR's is not open tc negotiation.
He said he interpretated the note as a definite atteampt on Individual A's
part to use the NCR as leverage to obtain a pay increase. He stated that
it was at that time he wrote the note to Individual F indicating Individual A's
services were no longer required in the non-ASME inspection group.
Individual G stated the note was intended to notify the B&R site QA
manager of Individual A's inability to satisfactorily complete required
inspections, and his inability to limit the scope of his inspection to the
area to which he had been assigned; i.e., pipe restraint installation.
Individual G stated it is not his policy to discourage the identification
of problems with any safety-related component/structure; however, he did
object to unnecessary random reinspection of items which had Leen
previously inspected and accepted. Individual G stated that on the
morning of April 13, 1982, he received a copy of Individual A's
termination interview form and noticed that Individual E had rated
Individual A's performance as "excellent" on the form. He statea he
called Individual E to his office to discuss this and Individual E stated
that in his rush to get Individual A's processing completed he merely
signed the form which had been prepared by someone in the time office.
Individual G provided no additional pertinent information.

On May 10, 1982, Individual B, the QC ASME Mechanical Equipment ¢
Supervisor, was interviewed. Individual B s‘'ated Individual A formerly
worked for him as a QC inspector from about l<‘e Octouer 1981 until late
Janaury 1982, at which time he was transferred 1> the non ASME group which
was taking responsibility for the inspection of pipe whip restraints.

With regard to Individual A's performance, Individual B stated his
performance, during the period he worked for Individual B, was excellent
and that Individual 8 would have been willing to accept him back into his
group &t the time the decision was made to terminate him.

Interview of Non-ASME NCR Coordinator

On April 28, 1982, Individuak D was interviewed and the Non-ASME NCR log
was reviewed. The review of the non-ASME NCR log disclosed that all

NCR's identified by Individual A as having been submitted by him between
March and May 1982 were recorded in the log and that corrective action

had been taken or evaluation was pending. Individual D stated the

non-ASME NCR program is accomplished in accordance with applicable
procedures, to include the issuance of NCR numbers upon request of QC
inspectors. Any NCR not issued subsequent to the QC inspectors obtaining
the number, must be correctly voided and the document forwarded to the non-
ASME NCR office for file retention.
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(Investigator's Note: During the initial interview of Individual A he
identified several other NCR's he had submitted in late March and early
April 1982 which he believed were contributing factors to his
termination. A review of the non-ASME NCR log disclosed these NCR's were
issued and that they were in the review cycle or had been properly
dispositioned. )

Department of Labor Referral

On April 15, 1982, Individual A filed a complaint with the U. S. Department
of Labor, Mr. Robert J. Fortman, Assistant Area Director, Fort. Worth,
Texas, under the provisior of the Energy Reorganization Act (PL 95-601).
Mr. Fortman proviced a copy of the complaint and a copy of Regulation 29
CFR Part 24 to B&R on April 26, 1982. Mr. Fortman participated in
interviews of pertinent CPSES employees on April 26, 1982, as reported
herein, and has been provided with copies of all statements and
documentary evidence pertinent to Individual A's complaint obtained

during this NRC investigative effort. On May 14, 1982, the Department of
Labor, Fort. Worth, Texas forwarded a letter to B&R Houston Texas,
advising them that "the weight of evidence to date indicates that
(Individual A) was a protected employee engaging in a protective act1v1ty
within the ambit of the Energy Reorganization Act, and that
discriwination, as defined and prohibited by the statute, was a factor in
the actions which comprised his complaint.” The letter additionally
identified actions necessary to abate the violation and provide
appropriate relief and apprised B&R of its rignts and the means for

filing an appeal to the decision.

Other Investigative Aspects

In September 1980 NRC Investigation Report No. 50-445; 50-446/80-22
addressed an allegation concerning CB&I compone ts identified

during the investigation as moment restraints, which were waived (by
Individual C, herein) for shipment to CPSES despite their having been
identified at the vender site by a B&R QC inspector as containing
deficient welds. Examination of four of these moment restraints
disclosed that "unsuitable weld surface conditions" were present. An NRC
Notice of Violation (NRC report 50-445; 50-446/80-20) was issued to TUGCO
concerning this matter.

On March 22, 1982, TUGCO NCR M-82-00296R.1 was wri “en identifying weld
surface defects on four CBI pipe whip restraints. Individual A alleged
and Individual B recalled that similar problems with CB&I restraints were




10

identified in January 1982. Individual B additionally reiated that during
the past "several years" welding and material problems were identified on
CB&I restraints and on these occasions a former B&R QA supervisor
(Individual C) had refused to allow NCR's to be submitted concerning the
weld defects identified on CB&I restraints, based on the contention that
previous inspections by CB&I and TUGCO found the restraints to be acceptable.

On April 30, 15852, the TUGCO QA Manager, was interviewed. Individual I

stated he is responsible for the supervision of the QA program at CPSES

as well as the QA Vendor Surveillance Program. When questioned concerning

the results of the TUGCO corrective action to NRC Notice of Violation 50-445;
50-446/80-20, reference supra, Individual I provided B&R NCR N2512, dated
September 22, 1980, which indicated 49 of the 112 CB&I manufactured restraints
inspected, at that time, required rewerk in order to meet welding and
inspection criteria.

He then provided TUGCO vendor inspection and release documents which were
reviewed. Accompanying each trip report is a vendor QA rating form which
provides a means of calculating a performance score or rating (95 to 100

is excellent; 90 to 95 equals acceptable; 80 to 90 is marginal; and below 80
equals unacceptable). The following are performance ratings for 1982

inspections at CB&I: ‘ ¢

Date No. of Items Released Rating
02-10-82 24 Pipe Whip Restraints -8.9

and Miscellaneous Material
03-03-82 13 Pipe Whip Restraints 21.6

and Miscellaneous Material
03-16-82 8 Pipe Whip Restraints 16.9
04-02-82 . 31.Pipe Whip Restraints -588.9

il and Miscellaneous Material
The TUGCO QA Manager indicated that actions have been previously implemented
to correct the apparent deficiencies in the CB&I QC program. For example

he indicated that several previous shipments had been inspected at the vendor
shop and had been refused authorization for shipping until corrective

action was completed. However, unlike previous occassions where TUGCO QA
inspectors would identify all nonconforming conditions needing correction,
the present plans were to reject the shipment without detailing specific
deficiencies, thereby forcing the inspection burden onto the vendor's QC
staff. These problems have been the subject of discussions between TUGCO

QA and CB&I management.

»
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On April 30, 1982, Individual J, the TUGCO QA vendor compliance

supervisor, was interviewed. Individual J related in recent months

release inspections at CB&I have identified increasing problems with

their products and their QA/QC program. Individual J stated the TUGCO
vendor inspections include inspection of components welds and dimensional
checks in addition to reviewing of NDE records. He stated all noted
deficiencies must be corrected by the vendor prior to shipment. '
Individual J stated he participated in the April 2, 1982 inspection at CB&
and noted that 30 of the 31 pipe whip restraints inspect:d had weld problems
which required rework prior to acceptance and shipment. Individual J
stated he met with the CB&I QA Manager during that insrection trip and
related his dissatifaction with CB&I performance.

On April 30, 1982, Individual K, a TUGCO vendor insp:ctor, was
interviewed concerning his March 3, 1982, vendor release inspection at
CB&I during which he inspected the pipe whip restraints which were
identified, in late March 1982 at CPSES, as having weld defects. 5
Individual K stated he had inspected all welds on these restraints during
his inspection, and had identified no weld defects. He stated that )
subsequent to the identification of the weld defects at CPSES he went y
there and observed most of the adefects were "only marginally deficient,
if that." Individual K stated he obviously had overlooked some
rejectable welds during his March 3, 1982, inspection. When questioned
concerning his review of NDE records on these restraints, Individuai K
stated he did not review the NDE records, only the certificate of
compliance certifying satifactory NDE was performed. Individual K stated
that during the past several years, CB&I QA/QC performance has been less
than satisfactory. He stated they have had serious problems meeting
dimensional requirements on components and that the quality of their
welding is frequently inadequate.

Subseguent to the inspection the NRC inspector was provided a memo
detailing the results of TUGCO's inspection of 56 CB&I supplied pipe whip
restraints. These included the four identified on NCR M-82-00296R. 1.

Out of a total of approximately 55,000 inches of welding some 350 inches
of nonconforming weld were identified. Deficiencies such as overlap and
undercut were noted. These deficiencies were evaluated for reportability
under 10 CFR Part 50.55(e) and determined not to be significant and
therefore not reportable.

In a phone conversation with the TUGCO QA Manager on June 28, 1382, the
NRC inspector discussed the results of the above inspections and was
informed of the steps that had been initiated at the CB&I factory to
verify proper QC was being performed. The NRC inspector ackrowledged the
actions that the applicant had taken and indicated that the matter of
whether these steps were adeguate to ensure that the restraints arriving
at the CPSES were capable of performing their intended function would
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remain unresolved until the NRC had an opportunity to review this program
in detail. The TUGCO QA Manager indicated that he could assist by
sending a letter to the Region IV office which would describe this
program in detail. |

Unresolved Item }

An unresolved item is an item about which more information is needed in
order to determine whether that item is a violation, deviation or a clear
item. One unresolved item is identified in the preceeding paragraph:

Item Description
8205/8210-1 CB&I Supplied Material
'
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May 14, 1982

Brewn & Root, Inc.

Stephen L. Hoech

Manager of Employee Relations/Compliance
P. O. Box 3

Pouston, Texas 77001

Re: Charles A. Atchison
vs. Brown & Root, Inc.

Dear Mr. Hoech:

This letter is to notify you of the results of our compliance actions in the
above case. As you ' 10w, Charles Atchison filed a complaint with the Secretary
of Labor under the Eaergy Reorganization Act on April 16, 1982. A copy of the
complaint, a copy of Regulations, 29 CFR Part 24, and a copy of the pertinent
section of the statute were furnished in a previous letter from this office.

Our initial efforts to conciliate the matter revealed that the parties would
not at that time reach a mutually agreeable settlement. An investigation was
then conducted. Based on our investigation, the weight of evidence to date
indicates that Charles A. Atchison was a protected employee engaging in a
protected activity within the ambit of the Energy Reorganization Act, and that
discrimination as defined and prohibited by the statute was a factor in the
actions which comprise his complaint. .The following disclosures were per-
suasive in this determination:

The company records and interviews of company employees revealed that
Mr. Atchison's performance throughout his entire employment with Brown
& Root, Inc. was "good" to "excellent". In fact, his discharge paper
completed on his final day (4-12-82) by his supervisor says that his
performance rating was excellent.

The facts developed during the investigation showed that Mr. Atchison's
filing of several nonconformance reports (NCR) on possible safety
problems led to his discharge on April 12, 1982. NCR's submitted on
March 23, 1982 and April 12, 1982 were directly responsible for his
discharge. Those NCR numbers are M-82-00296 (3-23-82) and M-82-00361
(4-12-82)% : s I S i
On the date of Mr, Atchison's discharge (4-12-82) his Gounseling asd , -
Guidance Report signed by Gordon Purdy stated he was discharged for "lack
of ability to perform assigned tasks and follow supervisory direction.”
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Mr. Purdy was following orders given to him that same day in a written
message which said "Subject employee has demonstrated a lack of ability
in performing assigned task, in that he refuses to limit his scope of
responsibility to pipe whip restraints, and insists in getting involved
in other areas outside his scope. Consequently, his secrvices are no
longer required".

As an employee working on the Commanche Peak Nuclear Project and
especially as a quality control inspector, Mr. Atchison was performing
his duties and his responsibilities by reporting possible non-conforming
conditions on the jcb site. It clearly was his responsibility to réport
all nonconforming items even if they were not within his pipe whip
restraint area.

This letter will notiiy you that the following actions are required to abate
the violation and provide appropriate relief: .

1. Rein‘iratement to his position and pay at the Commanche Peak Project
exactly as it existed before April 12, 1982.

2. Payment of all wages and benefits that he has lost since his termina-
tion on April 12, 1982 to the date he is reinstated.

3. Payment for all expenses incurred for his attorney and other expenses
which have been incurred because of his termination and period of
unemplovment.

4. Removal of all references to his termination from his personnel files.

This letter will also notify you that if you wish to appeal the above findings
and remedy, you have a right to a formal hearing on the record. 1o exercise
this right you must, within five (5) calendar days of receipt of this letter,
file your request foir a hearing by telegram to:

The Chicf Administrative Law Judge
U. S. Department of Labor

Suite 700, Vanguard Building

1111 - 20th Street, NW

Washingten, DC 20036

Unless a telegram request is received by the Chief Administrative Law Judge
within the five-day period, this notice of determination and remedial action
will become the final order of the Secretary of Labor. By copy of this
letter 1 am adyising Charles A. Atchison of the determination and right to a
hearing. A copy of this letter and thé complaint have also been sent to the
Chief Administrative Law Judge. I1f you decide to request a hearing it will °
be necessary to send copies of the telegram to Charles A. Atchison and to me
at 819 Taylor Street, Room 7Al2, Fort Worth, TX 76102, phone 817 334-3417.
After 1 receive the copy of your request, appropriate preparations for the
hearing can be made. I1f you have any questions do not hesitate to call me.



Brown & Root, Inc. -3-

It should be made clear to all parties that the role of the Department of
Labor is not to represent the parties in any hearing. Tne Department would
be neutral in such a hearing which is simply part of the fact-development
process, and only allows the parties an opportunity to present eveidence for
the record. 1f there is a hearing, an Order of the Secretary shall be based
upon the record made at said hearing, and shall either provide appropriate
relief or deny the complaint.

Sincerely,

-

/ )
,/I v, <8 fo,
zu,cé‘.oj Nk,
urtis L. Poer

Area Director

cc: Charles H. atchison
KRC

s
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In the Matter of

.CHARLES A. ATCEISON
Copplainant
CASE NO. B2-ERA-Y

Ve

BROWN AND ROOT, IKC.
Respondent

Repneth J. Mighell, Esq. ;
Cowles, Sorrells, Patterson ¢ Thompson
1800 Oce ¥ain Place

Dallas, Texas 75250
For the Complainmant

Peter R, McClaiso, Esg.
Erown & Root, Inc.
g 0. Box 3

Bouston, Texas 77001
3 For ths Respondent

Before: ELLIK M. O'SEEA '
Adpinistrative Law Judge

RECOMMENDED DECISIOR .

Stratement of the Case

'

*his 4is 8 proceeding under § 210 of the Energy Reorganization
Act of 1974. as amended (42 U.5.C. $5851), hereafter called the -
Act. Tbe Act (-2 U.S.C. §5851(a)) prohibits a Nuclear Regulatory
Comeission (NRE) licensee from dischatTping or discripinating against
en ecpleyee who has comcenced 8 proceeding L0 carry out the purposes
of the Act. The Act {s {zplementel bY regulatioss designed to
protect so-called “vhistle-blower”™ ecployees from retaliatory or
discriminatory sctions by their ecployers (a: 29 C.F.R. Part 24).
An eczployee who believes that he or she has been discriminated
egainpst 1o violation of thst section may file a complaint within 30

days after the violation octurs.



. The complainant eon April 16, 1982 $1led a coeplaint under the
Act and regulations with the Secretary of lLaber. Following an im=-
vestigation the Ares Director of the Department's Ezployment Stand~-
atrcs Administration {ssued a May 14, 1982 determination that com~
plainant vas & protected exployee engaging in o protected activicy
vithin the Act's asbit and that discricination prohibited by the Azt
vas a factor im the actions of which he coeplainecd, warran:ing,;hf*
Directer's sotice to respoadent To abate their viclaticn of the Ao
and provide specified appreopriate relief to cocplalinant, iocludisg
hig reinstatesent ané payment of beck wages and expenées {pcurred
pecsuse of bis terzination and unesploymexnt. .

Respendent tizely appealed this deterzination, as & result of
vhich by July 8, 1682 nmotice, this patter was schedfuled for formal
hearing held inm Dallas, Texas on August 19, 1982, August 20, 1982
asd August 21, 1582. The parties were both represented by counsel
at hearing, and at counsel's joint Tegquest an opportunity to subait -
vrizten briefs wvas afforced. The record vas closed con October 6,
1682, wvith the receipt of briefs, ’ .

Eereby adzitted Intpo the record is cozplaisant's counsel's
Septecler 1, 19682 letter, submitted {n sccord vith =y {mstructions
at trial, which also eccloses an identifying exhidit list of the
Claizant's 26 Exhibits sdpitted at trial, as wvell as ad {identifi~
catien list of the comntenis of Claizact's Exhibit 26, the Deparfment
of lader f£ile. Cournsel's fee petiricn, included with his September
1, 1982 letter, 15 adzitted.

Ap identifying descriptior of the contents of respondezt's
three voluses of Exhibits conditionally adzitted at trial, then
catked and {dentified as Respondent's Voluczes A, B, and C, vas
received witn responcent's counsel’s Septezber 1, 1982 letter. 1It,
and counsel's Septezber 1, 1982 letter arTe bereby entered into the
recoréd. Given cozplainast's counsel's September 1, 1582 lack of
obiection, all of responéent's exhidits are finally adeitted into
the record. Responcdent's counsel's Septecber 22, 1982 letter with
his enclecsed motion 2o correct the transcript {s sémitted, and this
sotion is grantec. Complainant’'s counsel has pot cbjected to this -
sotion since service; mOSI of the changes are miporT spelling ¢
corrections, the rezainder consistent vith the sense of gigi{lar
testimony, and the page 452 correction is ip sccord with this
vitness' omitted TesponSe.

To the exten:t possible, for ease and clarity inm reviev of a
voluzinous and unwielcdy record, this decision's references to the
evidence will artezpt tO cenforz to respondent’'s counsel's method of
reference desfribed in footnote one of his post-trial srief. _

Both parties having becen afforded full opportunity to be heard
and to present evidepce ané argucents on the {ssues, this



-
)- -

.CASE ATTACHMENT 1 - Page 3

reéd::ended decision, and the findings of fact and conclusiocns
reflected below, are bascd on the entire record of the proceedings,
and oz coesiderstion of their briefs.

Complaivant's Credibdility .

. 1z reaching the following findings of fact and welghinog the -
credibil‘zy of the vitnesses' testinozy, the fact that cocplaisantr
lied on his application for Brown and Root ernployzent whez he stated
be received anp associate's degree froz Tarrant County Junior College
has been carefully coosidered. In this regard, Ercwan and Root wvas
construtively avare of the complaicant's false statecents as to his
educaticnal achievezents mo later than sopetise in the sucoer of
1980, when they received such acdvice iz response to thei{r apparent
routine inquiry (NCR Exs. 134, 137; NCR 3196-346%.) Eowvever, Bo
sction io sccordance with their standard advice to potential
employee job applicants that any misrepresentation of application
facts cay be a cause for discissal wvas takesn at azy tice prior to
the April 12, 1SEZ tercization at issue. Apparently this wvas
becavse this filed reply (NCR Ex. 134) indicating cozplairnant's
false state=ents, was overlooked or umnread cn receipt . It 15 clear
that reither ¥r. Purdy vor Mr. Brandt was avare cf any of the
clai=ezt's false representations as o his educational achievecents
uptil they case to light ipn connection with the July 1982 Nuclear
Regulatory Commissiosn (NRC) hearings.

Eovever, Brown end Root's inaction does not alter the fact of
complainact's {zirial zisrepresentetion; and further, the record
eetablishes complainant also physically altered & copy of the
Tarrant County Junicr College reply to BErcwn and Root to reflect his
schievement of a degree and then used this altered forz as part of
t4is Japuary 1582 application for TUGCO exployment. These facts as
to the cocplainant's document alteration vere elicited froz hiz in
connecticn with pust terzinaticn activitices, and his tcstioony
pbefore the NRC (NCR 3199-3469), end were also upknows to Mr. Erasdt
and Mr. Purdy at his April 12, 1582 terzination.

Careful considerztion has been given to these misrepresenta~
ticns, not underT path, including the circumstances thereof; as wvell
as complainant’s cisstatecents at points under ocath. (NCR 3199, at
3277: 15-18, RCK Ex. 200). While they are sot, in =y opiniosm,
weighing the entire record to decide the issues before =me,
deter=inetive of complaizant's total lack of creditility, these
serious, unbelievably explained actions, cf necessity, are of
consideradle sigﬂificance in essessing his credibilicy vig-a-vis
vespondent's witness' where their testisony ccnflicts.

Rovever, cocplainant's crecibility does not determipe bhis
establishzent of a prica facia case of discharge for a protected

‘activity; the iptercal Brovn and Root vrittes dccuments do. 1o
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+ resching factual findings vwhere attestions conflict 1 have looked

te, ané particulazly weighed the other evidence surrounding the
events in guestion to fudge the actuality of the situation
presen:ed. giving weight to cozplainant's representations enly when
corrcbozated bYy o:her.evidence of record over which he bad nc -
control, including reasonable inferences therefroem.

L

1

The findings reached below are made because the other
surrounding evidence in this case persuades of the
(ssue-cdetercinative avercents of one who misrepresented; lied;and
altrred a college Tecord. My evaluation of the respoodent’'s
witnesses' testimony {tself, and when acalyzed wvith their pre April
13, 1982 recerds, and their pre and peost April 12, 1582 statements,
cocvinces that thelr proffered explanation of the moc-protected
reasons for complainant's terzsination is not reasccable nor credible
and is pretexual. The question of copplaisant's credibility plays
14ttle, 4f aczy, patt ip this finding and corclusion. '

Cocplainant's Background with Brown and Root and Eis Firdimg

srown anéd Reoot, the respondent, hereinafter B&R, 4s ‘the conm~
structor of the Commanche Peak Stesz Electric (CPSEZ) Buclear Froject
st Glen Rcse, Texas fer Texas Utilities Cenerating Company, bereln
(TUGCLO). Cczplaipact was ecployeé by Eroveo 20d Root at the Ccadnche
Peek Nucleer Precject on February 28, 1975, and at all tizes since,
and until his April 12, 1682 terzinaticn vas Brows and Root's
ecployee. Ee was hired as 2 QA/QC!/ document specialist. As such
he was responsilble for insuring that all required documentation was
coppleted and accurate in accordance with spplicabdle procedures and
standarés. He held this 4ot uptil the €211 of 197% vhen he becane a
Quality Assurance Engineering Specialist where as such he was im~
volved in revieving reports of noncocforzance against the appropra~
ate applicadle s-apédards ané reguirecenit; and which ulticately
resulted in his teing assignel the job t.tle of Projest Traicing
CoordinpatorT, writing, i:q:ruciing and teaching courses 1to certify
persconel of BErown-ané Rool 285 gualified to perform a variety of
izspection ¢unctions invelved In docupectation/inspection for
cezpliance. He also, as of 1881, was certified as an avditor and
vAs invelved in vendor audits.

Ke had held his project training cooréinator position for

.gore than a year as of late 1881 when, as 3 result of & pacagenent

recrganization at rrown and Roo<, affecting a nucber of respocdent's
ecployees, he was transferred, in compliance with his specific
request and desires, asé apppa:ently on the recoozendation of Ji=
Bawkics, a prior site QA mazeger, to & £{eld 4ob as a qualiry
control inspeftor on the project. Orgzzizationally iz this £ield
position he was assigoed to vhat s kpown within Browso and Root as”

17 Quality Assurance/Quality Contrel. Hereinafter Quality Control
=" o413 be referred to ss QC, as 4n QC iospector.




the Asxtzl side of the project, the mechanical QC 4nspection staff,
vhere he wvorked under the {ipmediate supervision of Richard . lce,
the QC ASME Mechanical Eguipment Supervisor. Eis prisary QC
{nspector job functloen responsibility froz the tise of his 1981
transfer to the field ané duricg the crganizstional changes of his"
position thereafter, until he was tercipated April 12, 1582, vas
iospection of pipe whip restraints.

4

As cozplainant's supervisor fro= Dececpber 1961 uotil late
Japuary 1982, Mr. Ice found complainact's performacce as & qualicy
coptrol inspector excellent, (NRC Ex 5A) and he testified he vould
bave willingly accepted copplaicant back igto bis grouvy, Lf be bad
acy say ip the gatter, despite the one questiocing incidest
reflected at TR 275-277 where cozplainant vas copcerned because the
certification paper-vork fo: the job he vas being asked to perform
vas pot cozpleted. NEr. lce's testizony 85 tO cocplasicacnt's field
vork performance is not dissizilar to the prior good vork perfor~
forzance evaluations he received froz earlier Browven and Root rating
supervisors, albeit they assessed hiz <n the different Job ticles he
held pricr to his transfer to the field (Exbibits withip FPladntiif's
Exhibits 3-15; within Plaiptiff's Ex. 26).

Sepetime iz late January 1682 another cacagesent realigozent of
project site responsibilities took place which effected cozplainant.
A decieion vas made tO tranefer several exzplcyees of the Brown and
Foot ASME QC <{mnspectiiocn ETOUP, {ncluéding cocplainant, to 2 non-ASKE
neqhn:icnl {inspection gIroup organizacionally upder TUGCO, 4in cocnec™
tior with a tranpsfer of inpspection of pipe whip restrainots responsi~-
pilities froz Brown and Eoot to TUGCO.

¥r., Cordon Purdy 15 the Brown and Root Siie QA Manager at
Cozmanche Peak, anc at all times since his assignsent 0O this
position inm late 1581, has orgenizationally been cosplaisant's
ultice*es supervisor, =any layers recoved. As such be vas the
responsible Browvwn ané Root official vho mace the Aprii 12, 1982
decisiocn to fire the cozplaipant, and it was ¥r. Purdy who
personally orelly advised him of this decision on April 12, 1982.
1t would appear that the Brown and Root masagement reorganization of
late 1981 wes connected with Purdy's transfer to the project froz= a
corperate entity ip Houston. 1t was Mr., Purdy who was responsible
for advising Mr. Brandt, the Ebasco Services ecployee of TUGCD's-
subcontractor, of Jjust vhiech Brown andé Root ecployees vould be
transferred to Erandt's group inm conne=tion with the 1582 transfer
of pipe whip restzaints inspection respopsibilities {roz Brown and
REoot to TUGCO.

¥r.Erandt vas the project's non=ASME Mechanical/Civil QA/QC
Supervisorf. Yhen advised by Purdy that Atchison was bdeing
trapsferred to his gETOUP, Mr., Brandt objected. Ee tolé Purdy he éid

2/ Aperican Society of Mechanical Engineers
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sot want complainant {n his group. While complainant had never
previously vorked for, eor under Brandt; or for anyone who reported
te Brasd:t who wouls have personal knowledge of complaipant's werk
perfcrzance, ©OT job badits, Mr. Brandt had formed an cpinien, for *
reasons stated below, that complalinpant was ungualified as a, and o
test veldeTs, and spezt his tioe as training coordisator job seekiT}
for, and "stiring up~ the project's guality control inspectors. ¥
Brandt had previously conveyed this opinion of Atchison to Purdy
pricr teo cocplainant's 158] transfer to the field. Purdy peverthe-
less advised Brandt that Atchison would be trapsferred to his group.

As a tesult of this tracsfer, sometime iz February 1982
cosplaiznant or;aniza:ionally cace under the direct and ipzediate
supervision of Randall D. Smith, the por-ASME Mechanical QC Lead
Supervisor, & Erovn and Root ezployee. Between Erandt and Smith,
Spith reported to a Hr. Foote, an Ebasco employee, (not qualified as
a welder) who reported o Brandt.

On April 2, 1582 Scith evaluated cocplainant's job perforcance
eaé 4od hebits, i conpection with the prosotion froz QC Inspector B
te QC Izspectorl A that Sgith thez recocpended to Brandt, through
Foote, at cozplainant's Tequesti, 2 request apparently genereted by
Purdy's February 12, 1982 pesoranduc &8s t©O salary adjiustoents fbr QC
{nspectors anc cozplainent's achlievenent of the certification
necessary to quaelify for the promotion 1t descridbed. (Pt Exhidit D,
PX Exs. 18, 19). Cozplainant wes outstanding to exceptional in five
of the 6ix rated itecs, average iz only one = leadership potential.
The Quality &8s vell as quanotity of his vork was, ip Szith's Judg-
pest, outstanding. When called upon to imitiate and process the
papervork to effectuate Purdy's April 12, 1982 terzination decisicn
Szith had to again rate conplainant's job perforcasce. He teiteza~-
eed {t ves excellent. (PX Ex. 24).

According to vhat Sgith was teléd by Purdy April 12, 1682
cozplaipant vas being fired because Brandt told Purdy his services
vere no longeT required and Purdy had no place Lo assign Atchison e3
the ASME Staff. The counseling and guidance report vhich Purdy
signed in conpection with conplainant's tercization stated his
tercication was cecoppended becsuse of Atchison's “lack of ablility
to perfcers assigned tasks and fellow supervisory {ipstructions”™ 4z
. his werk performance (PX Ex. 22); ap obvious reflection of Branét's
April 12, 1582 vritten advice to Purdy that cosplainant's services
vere no longer required bY him becsuse while Atchison vas assignoed
the responsibility for icspection of pipe wvhip restraints installa~-
tion he -

“has demonstrated a lack of ability in perforzing
assigned task, in that (eszphasis supplied) he
refuses to limit his scope of responsibility to

_pipe whip restrainots, and insists on getting
{nvolved with other areas outside his scope.”
(PX. Ex. 23)0



-~
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Complainact in commentinug as requested oz Brown and Root's
April 12, 1582 internal counseling report, above Purdy's sigoature
that dav and assusedly prior te such signature (TR 711-714), stated
that his terzination in fact resulted froz his reporting of unsatis-
fsctory, vendor-suppl{eti/ pipe whip restraints being installed oz
this puclear prodect, 22 & personal conflict with Mr. Brandt and
Mr. Foote over his reporting this poncospliance (PX Ex. 22). i <
-~

Brovn and Root's Trial Ceontsnticons As To Tercination

Brandt's, Purdy's and Browz and Root's post April 12, 15882
statesents as to the reascns for Atchison's firing vary froz and are
{inconsistent with those reflected in their April 12, 1932 isternal
cocounicatios, the BErown and Ruote termination forzs that day and
some of Purdy's April 12, 1982 statecents to Atchison s&nd Ssith.
Srandt's later statecents indicate that ip fact the cocplaisasnt's
f£4ring tesulted frez a cosbination of Brandt's perceptions and
evaluations of Atchison's jot perforsance izadeguacies and mistakes
personally observed on two occasions in March 1582, one iz coonec~
tion with the nonconforzance Treport reported and logged i
copplainant's nace, ¢Mu-B2-00298 (hereinafter NCR 256); and TUCO's
apd Brovn and Root's belief that cocplainant's April 12, 1582
noncooforzance report fM-82-00361 (hereinafter NCR f361) vas an
attecpt to leverazge or secure & prozoticn through the attached “pow
vovw” pote. However, Purdy attested cocplainant wvas fired because of
the circucstances sttencdant oo his April 12, 1982 filiog cof KCR
361, incluéding Purdy's belief cocplainant's “pov wow” note to Seith
vas an attenmpt to use a nonconformance report to secure & prozotion
acd Purdy's unsuccessful efforts to place complainant 4in any ether
Brown &nd Root job efter Branpdt's PX Exhibit 23 sdvice.

APPLICABLE LAV - 1SSUE FOR DECISION

The respondent's position is that the cocplainant has falled to
state & proper cause of action. for wvhich relief may be gracted under
§ 210 of the Act, 42 U.S.C. 5851. This section provides:

“Sec. 210(a) No employer, {nmcluding a Cocmzission licen~

see, an applicant for a Cemzission license, ©or a con-
tractor or a subczcontractor of a Comzission licecsee oF
applicant, =ay discharge any eczployee or othervise .
¢iscripinate against any ecployee with respect to bis
compensation, terms, conditioms, eI privileges of
ecploysent bucause the ecployee (or any person acting
pursuant to a Tequest of the eaployee) -

(1) commenced, caused to be copmenced, or is
abouf to cocmence or cause to be commenced & PpTO-
ceeding under this Act or tbe Atocic Energy Act of

3/ Vendor referred to vas €361, Chicago Bridge and lrom.




1954, as amended, or a proceeding for the admin-
istration or enforcesent of anmy requiresent
{zposed under this Act or the Atomic Enmergy Act of
1954, as 2opended;

(2) testified or is adout to testify ino any suck
proceeding orT;

¥4

(3) assisted or participated oT {5 adout to as~-
s¢ist or participate in asy sanner iz such a pro-
ceeding or 4z eny other macuer in such a proceed=
ing or in any other action to car:y out the
purposes of this Act or the Atocmic Energy Act of
1954, as asended.”

Complaipant asserts he vas dischargeéd by resibndent April 12,
1682 because of, and following his actiops to Teport construction
deficiencies, ané to give inforsation as to quality control
violaticns under this Act or the Atomic Energy Act of 1954, i.e.,
becsuse he filed NCR 0296 and NCR #361. 1In effect, the guality
control procedure under which he vas functioning when these HNCRs
vere averredly filed by hie, (10 C.F.R. Part 50, § 50.34(a)(7),
Appendix 3), and im, anéd for, the perforsance of which he alleges he
vesg fired, in =y opinion In the=selves constitute as action or &
proceeding for the sdcinistration or enforcecent of tke Acts' ‘
reguiremects; anc further, in such performance, giviog rise to the
averred discriminatery firing &t issue, the complainant vas carrying
out the Acts' purpocses. Thus, in 2V¥ opinion, and it 1is so found,
the complainant's activities giving rise to his April 12, 1982
€4{ring, that is his averred fi1ling of NCR 296 2nd his filing of NCR
361, vere protected aczivities withiz this Act's meaning to which
the protected activity provisions of §5851 apply.

1 also fipé froo Scith's testioony that it cocpection with bis
vork on NCR 256 complainant pentioned he wouid, =as t.e nad iz the
past, go to the Nuclear Rggulaiory Conzission with his unanswvered
concerns about & backfit prograsms, knowledge as to which Seith
conveyed to Foote. (TR 430-433). 1 also infer froc the total
circusstances presented in this recoré that he voiced these concerns
to other inspecting personnel at the vorksite. Nevertheless I do
not believe in the circumstances here, where the filing of NCR #2856
and NCR #36) thecselves constitule protected activity under the
Act, that cozpplainant's stated intest to apprecach the Coezission, oF
knowledge of this statempent by Bracdt and/or Purdy, deterzines
whetber complainant was engaged in 2 protected activity vhen fired.

Brandt and Purdy's testimeny establish cozplaicant's firing
resulted fros Kis filing NCR 361, anc the circusstences surroundinf
and resulting frosz the complainant's filing cf this report, & rTeport
wvhich 4o and of ditself was an action to cerry out the Act's .
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purpose. The argupent that the NCR dtself 2id nmot precipitate and
result 4in the complainant's firinmg, but that the “pow wow" note
alcne resulted in bis firing, divorced from the NCR to which 4t was
attached; anéd that the latter is ac activity beyond the ashbit cf the
Act's protection, is totally 1llogical and unconvincing. Reason Cr
dictates that the "povw wow~ mote ‘s meaningless absent NCR f3€61. -y
™

Therefore the issue T9 be determined here 1 vhether Brows and
Root viclateé the ecployee protection provisions of the Act, &2
v.s.C. §5851, by dischargiog Atchison for complaining abdout and
reporting the construction defects enéd quality contrel deficiencies
4z the puclear pla=nt vorkplace, for his averred £414ng of NCR 1296,
asd his April 12, 1682 £f41icg of NCR #361.

1 az of the opinion that under the case law spplicatle to this
4ssue vander the Actg we, Healthy City School District Board of
Education v. Doyle, 439 U.S. 274; JTexas Departsent of Comzunity
Affaiczs v. Burdine, 102 S.C:. 108%; TRw, 1lmc. V. NLRE, 654 F.2d 307
and Ccnsolicated Edison Cozpany of New York, inc. v. Donovan,

Dkt. No. Bi-=215, 4nd Circusit Court of Appeals, 3/6/62; this record
sust be analyzed and findings made i sccord with the followving
prizsciples. The coczplainant sust cake a prima fecie shoving
sufficient to SUppOTT A1 {nference that protectec conduct was &'
*sotivatisog facter™ 4in the ezployer's decision toO terzinate him.
Baving s© established, which as {ndicated belovw I find fro=m this
record, the espleyer must articulate a legitipate business Teason
fcr the action taken agaiznst cocplainant, denmcnstrate that the cape
sction would have taken place even in the absence of the protected
conduct; and the copplainant pDust then persuade by substantial
evidence that the protected activity was the coving cause for the
d4smissal or otherT complained of discrizimatory action under $5851.

vith the background facts aoted abeve, and this =oncept of the
legal frapevork A;ains:'chich*thh {gsue before me is to be decided,
all the evidence gathered asd reflected in this record, including
that not recited below, is analyzed to reach specific findings of
£sct and conclusions determinative of the issue of whether complain~
nant was cischarged for engaginpg in activity protected by the Act. '

FINDINCS OF FACT

Kan Confcrzance RepoTis (NCRg) Procecures

The record establishes that iv Septecber 1580, complainant
advised the NRC of welding deficiencies in vendor ganufactured
(CE&1) pipe moment restraints which on KRC igvestigatien resulted 4in
their issuance of 2 Notice of Violation. Complainant's averazent *
that these defects, {dentified by a Erowvn and Roeot QC inspector st
the CB&1 vendor site, were vaived for shipcent tO the Cocsanche Peak
puclear plant by Brown and Root personnel was pot substaptiated by
the NRC's 1960 investigation. (NRC Ex. 199). .



In January 1982, Atchiscon discussed his {dentification of
rejeccable weld defects in a numbder of CB4l vendor-supplied pipe
vhip restraints with his then supervisor, Ice. He was advised that
sicilar problens vith'ouch itexs havipg been idestified on prior -
occasions, these vepdor-supplied restraints were not subject te
further fospection by site QC personzel, baviog been inspected bf:
the vendor, the TUCCO wvendor release inspection persosnel, and tha

CPSES receiving QA inspection personpel.

lce verbally discussed Atchison's subzission of ac ﬁtl‘/
Atchison had drafted regarding these restraints but told him he d&id
sot believe 4t would be acceptel because of the previous acceptadle
{ipspections and the Tesponse lce bad received froc upper level
supervision to the sane questicn de had posed oo these CB&l vendor
supplied pipe vhip restraints. Cocplainant dié sot take the actios
pecessary to commit this poted nonconformance to the systesm, 1.08., .
secure as NCR pumber from the sppropriate NCR Coordinator. (KCR EX

199)

The record establishes that under the procedures 4in effect at
this project, it is the-issuance of this NCRE nucber by the NCR
Coordisstor which cozeits the WCR to the systes. Once az NCR susber
<5 taken or sssigned the deficiency orf noncocforsance logged bas to
be acced on to dispeosition, or voided by mansgezent, wvith a receord
caintained solely because the NCR pucber was or s taken eor
assigned., There was DO V&Y in which cocplainsnt, or any ecployee
vho took or was assigned an NCR pucber 4in similar circumstances
could retract or withdraw ihe NCR so {ssued, that is, {ssued in the

sense of the nusber being Zissued.

There is a vritten procedure te be folloved for the docunpez~
tation, handliog and disposition of NCRs. (Respondent's Ex.2-2).
It hes bdeen carefully cocsidered in corjunction with the vitnesses'
testizocy as vell ns the testimony of the NRC Staff Mecbers, Tayler
and Driskill, st the July 1582 NRC hearisgs, as to how, o practice
at this project site, the NCRs wvere {in fact handled <n accoréd with
thece procedures, including the revorking and revriting of KCR f296 .
to comply with Brandt's directions after this NCR was committed to

the system upon NCR pusber {ssuance.

1 do not finéd that the use of the worés “issue” or "{ssuzoce"”
of NCRs at this project hac any specialized, procedutally-direc:cd
‘peaning such that {ts use would coovey t©O enployees workinog within
this systen any i{opression other than that the NCR had been fically
typed by the NCR coordinator, and vas ready to proceed through the
supervisory lipe of command to ultimate disposition of voiding. It
is elear .fromg this record that depending on the particular ..
circugcstances of the nonconforcance itez being guestioned or
{dentified, discussions of NCRs could and vere had betveen the

4/ HKonconformance Report (Exhibit R-Z.2).
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eriginator of the NCR (person in vhose pamse NCR punber logged) and
his supervisor both prier to the assigneaent of an KCR nuvsbher, as
vell as after the nuzber was assigned or taken and while the 4rafc
NCR was being written, B
Incident at Pressurizer Tank Room, Resctor Building 1, 822 level. ™
-~
The complainant's specific responsibility was izspection of
sodification areas of pipe whip restraints, site podifications,
or additions to, or imstallations of pipe whip rTestralcts that could
be vendor fabricated. The reporting by KCR of obvious defects,
jocated outside Brown and Root's mocification aveas, using AWS Dl.1
{pspection criteris, was also vithin cczplaisant's scope of Job
respoosibility (PX. Ex. 21).

Sopetime in March 1982, but prior to March 23, 1982 the cosm~
plainant wvas performing pis inspection testing, iz an arvea vhere
site velders taéd cozplained to hiz of bad vendor itezm welds they
vere seeing. He poted, about 18 inches to his right sccording his
sttestions, through paint, a nusber of defects he believed vere
rejectable vnder the standards to which he vas inspect (AWS
Dl.l).i/ Ee drafted ap NCR and advised Scith of his fiudings#

This incident provided the first cccasion for Brandt to have
any supervisory contact vith Atchison's work activities. Brandt's
concern, on viewing the problez raised by Atchison through Ssith and
Focte vas the fact that the vendor defects Atchison visually noted
vere “at the closest 3 to & feet avay froz the weld he was suppcse
to inspect,” (VEA, page 10) and the rejectable porosity Atchison
noted was withinp ascceptsble 11:12:.2/ Brapdt toléd Foote that the
poresity defects Atchison noted and mapped on his oce page sketch
vere not unacceptable porosity defects, but as to the other velding
defects noted by Atchison, Erangt couléd not make a judgment unlers
the paict was resoved. N

Analysis of the witnesses' attestions at trial as to vhat
e~gcents Brandt made folloving this inspection, at vhich Atchison
vas sot present, referable to Atchison's work, differ. According teo
Brandt he casually enéd without ecphssis ané perhaps io Spith's
hearing mentiocned to Foote that Atchison was requiricg excess
preparation for his 1iquid penetrant testing. Atzhison testified
Sziih coaveyed to hiz that the vendor veld ftems he guestioned wvere

3/ AsericanWelding Standards.

6/ Brandt's testimony as to the specifics, however, at TR 535: 3=7

= raises a question as to whether in fact “porosity” 1F whst vas
noted by Atchison. FKote the conditional statement as IO
porosity at TR §35: 21-23. Brandt did nmet have the draft KCR at
that examipation; he had only the cne-page sketch to work frem.




not moncunforming and he was ouvtside the scope of his responsibilicy
in his reporting these items, snd this {nformation was cozing ‘rom
Srandt. While 1t s clear Smith as 3 result of the circusstances of
this incident, 3t this tipe conveyed to Atchison bis concern about
the poresity acceptance criteria he was usine, 4t 4% also clear te
ce on an analysis of this record that through Saith's statesents [P
ntes, which 1 dnfer came from upper sanagement {gvulved in this -
incident, f.2.,; Brandt ané/or Foote, coppiainant was given to —~
understand he vas exceeding the scope of his inspeciorT
tesponsibilities in reporting what he believed were vendor weld
dafeets, $:8., tha) VEER beyond his testing aread, (PX. Ex. 26.14);
and complainant thed {nitiaced his regquest for informaticn as to his
zesponsibili:ies {p this regard.

1 believe from the total {nforpation in the record as to the
circumstances 4p copsectics vith this ipcident that Atchison was, At
sope tice during it, given to upderstand that aver acd above the
porosity reading prodless ypper managecent found with bis
{nspection, upper managecent also found that {p poting vendoT iten
defects he was exceeding the scope of his rcsponsibility. vhich
cesfage triggered his segquest fer vritten clarificatzion of his
responsibilities ¢n this regatd (PXx. Ex 21, 21A). 1 als~ find that
so izformation vwas conveyed to Archison as t° Brandt's casual
cozzents as to his ovetpre;arntion for testing.

!

ko further action wand thereafter taker on the guestion of the
pon-porosity defects Atchison questioncd about which Brandt could
pot make 3 4udgnent, adbsent paint re:ovul._/’ Atchisen apparently
sccepted his supervisors' judgmest, advice and {nstructions as to
this particular problern. Be diéd npot secure AT NCR nuzbeyr for the
possidle deficiency, @4¢ not pursue trne satter. The NCR édrafted by
Atchison was never icgged into Rrsponéent's NCR system verdl after
the July 1982 NCR licensing hearings during vhich 4t wvas leazned
that Atchiscn's draft NCR on this protles was found at home by the
pon-ASME NCR Coorédinalor, fomehov scoopes into & T"ppetvare'pncket
on her desk ané carried hope. (TR 536).

Brandt's Jjudgment based oo this {ncident thet Atchison was not
{pspecting IO acceptable porosity criteria anéd was overpreparing
(pelishing the welds), and his attestion thst this first of tve
observed Jjob performance deficiencies was the basis for cocplain~
apt's firing, anéd "ot nis prctec:ed gctivities in €414{ng NCEs, has
been viewed in the light most favorable to the respondesnt i
derercining vhether be and Brovws and Koot had 2 legitimate Teason
for firing complainant prier TO his reporting NCR $296. Accoréizg
to Brandt's ©o¥D gztestions on this point at rrial and at the UEA

-~

7/ Counsel's October 4, 1682 representation 8t page 9 of bis brief
" as to Brandt's post August 17, 1982 detercinatics, in conpectios
with NCR 3-82-01236, that Atchison also saccepted re jectable
defects, is pot 4o evidence.
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hearing, he clearly did not. Further Brandt's testimony oS to how
otf-handed and generalized his comsents were to Foote sfter he
descended froc the scaffold in the tank roos (TK $34-536) :re dn-
dicazive of the {nsignificance of his attested observations of
Atchisoca's job performance deficiencies. b

1t 4s poted that this wss the sole occasion for such Job el
perforsance observation by Brandt, as Atchison's supervisor, prioé’-
to NCR £296. There were not, prieor to NCR #256, “s=veral” occasions
vhich gave hiz opportunities to SO observe after Atchison's
assigooent to his gTovp, vhich unquestiocably is the thrust of his
vritten statesent to the NRC. Further, 4f as he advised in PX. Ex.
26.15 he discussed these Atchison job deficiencies with Foote and
Spith, the: 4s not in sccord with the picture presented by his
testipony. Eowvever, weighing all the testisony as to wvhat was said
anéd conveved between the parties anc vltipately conveved to
Atchiscn, 1 ez convinced that gtatezents wvere conveyed to Atchison '
through Szith his supervisor indicating he vas exceeding bis
responsidbilities in poting vesudor defects.

SCR Nuecber 296

1: 4% Brown ané Root's contertion that in fac: this NCR origis~
sated with Branct as a result of the defects being noted and brought
ts» his attention by Erown ané Root's SubcontTact Adeinistrator. It
¢<s their position thst Atchison was perely the QC iInspecteor assigned
to perform the inspecticn #nd woTrk pecessary 20 document and write
up ‘this NCR. Brand:t attested that during the course of his reviev
of Atchison's work in connecti-n with this NCR bhe, for the second
tice, noted defecis in Atchison's verk peformance 25 & velding
quality control inspector im that he cverinspectec: reported as
unacceptable, porosity defects acceptable for the standards and
eriteria under which Lrzhison vas to measure, and he took an
unoecessacy lengid cf size to perform this {nspection.

These job perforzance defizteccies of Atchison arTe posited by
Brovn and Root as BAZOTE the reasons fcr Atchison's terczinatios, i3
cop junction with their contention that by his “pow wow  mnote IO
Szith, Atchison vas atteppting to use NCR {361 to leverage a
presotion, for which Purdy fired hi=. As noted abeve, nooe of these
explanations {or Atchison's April 12, 1682 terzination vas convexcd
t» Atchison or Szith wvhen he wvas tercinated on April 12, 1582; they
are not reflected in the vritten terzinaticn reasons Brown ané Root
;ave'Atchison thet day, and were first voiced ipn the post April 12,
1682 NRC/DOL i{nvestigatiosm.

{ven these incossistencies, all of the evidence docuceniary
apd testiponial, has been carefully analyzed to reach factual deter-
egipations; and in evaluating the evidence, 11 of the factors by
which the credibility of testizonial evidence is adjudged have beexn

- 13 -



% CASE ATTACHMZNi 1 - Fage 1& .
* CASE ATTACHMZINI 1 - Fage

cost carefully considered, veighing the cozplainant's attestions
spainst the other cvidence and its infercnces which 1 fiod
corroborative 9( his version of the events.

NCR €296 dated March 23, 1682 45 issued in complainant's name
apd reflects that this nonconforsance wWas reported by cosplainanty’
Te the extent that Brandt's testimony conflicts with Atchison's
attestions that Atchison was solely responsible for the tnitiatio?d
of the actions which resulted in the issuance of NCR #2566, to report
the welding defects in the four CBsl vendor-supplied pipe vhip Te-
straints in the Reactoer 2 lay down areas, I credit Atchiscn's testi~
goay which is corroborated by the manner of reporting the first KCR
Brandt received and revieved; the loggimg in Atchisen's mase, the
¢ehrust of Ssizh's testimony, the black gerkings Brandt descrided,
apd the unconvincingly explained delay in NCR number issuance 1f cthe
defects werTe actually first founé and reported ancd directed to be
comzitted to the NRC systez by Brandt follovwing Butehison's call.
Furthez, given Branct's opinion as to Atchison's cocpetency as &
velding 4inspectoT, and the sensitive naturTe of the questiors raised
by the defects cof NCR £296 (TR 440), 1 camsot believe that Brandt
vould have permitted Atchison's involvezent in the defect reporting
snless Atchison {nittated the NCR.

The craft general forezman had brought thesze defects to !
Atchison's attention, since he would be responsible for {nspeciing
the gquestionadble itecs sfter installaticn. BEe asked compiainant to
ook at the pipe whip rTestraints before installation beczuse they
ttought & QC {nspector would prcbably have & proble= vwith thez and
told 2tchiscn theY wvould prefer to have the laid-dovn restraints
inspected before they went through all the trouble of ipstalling
them and then hacd to take thez back out again.

The Nuclear Regulatory Copzission's July 7, 1982 Region IV
investigation of NCR $206 resulted In finding that the pipe whip
restrairts wvhich vere the subidect of NCR f296 wvere deficient.
Further the NKC's investigative Teport {ndicates that betwveetn
February 10, 1582 and April 2, 1582, TUGCO's QA was experiencing in-
creasing vell problems i the pipe whnip restraints of their CB&l
vendor, and with this vepdor's QA/QC pregras. The deficiencies in
chese vendor-supplied pipe whip restraints, the subject matter of
NCR 256, whether “the restraints arriving at the CPSES were capable
of perfurcing their intended function,” would reczain voresclved as
of ihe July 7, 19822 {nvestigative Teport, slthough evaluated not
reportable under 10 C.F.R. Part $5(e), ~until the NCR had as
opportunity to review this progracs {n detail.” (NCR Exhibit 199).

Atchisdn parked the defects, consulted Smith wneo looked at _
thex and a drafr NCR was prepared by Atchison. inferentially bold
tags were applied (TR 426). Afrer careful exacination of the
various statements, apd testizony given by Atchiseon, randt and
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Ssith as to who first noted and reported the defects reflected on
SCR #296, 1 ot only as of the opinion, end fiod that the defects
vere initially reported by Atchison, but also find tha: wvhen the
sudbject catter of Atchison's NCR €256 vas brought to Erandt's -
attention, the initisl gquestion raised wvas: "(h)ow éid the inspector
cope to identify the defects”. “They were concerned about how 4{3
he find them;” and that there was some gquestions raised as to -r
vhether Atchison 4ip so reporting was inspecting cutside his area of
respousidility (TR Ll4=-415). '

Afster Brand:t and Foote looked &t the reported defects, Szithk
vas advised to get several ecployees 0O vork with his in detail
cappiug ané cocusention of NCR #296. The second draft NCR #256, the
firgc with the detailed documentation, was the seccnd occasion where
Brandt, as Atchison's supervisor, had an opportunity to judge his
4ob perforsance., Hovever the recoréd establishes that the sapping
containing the excessive rejectadle porosity readings vas in fact
the joint work effort of four imspectors. Bracdt sttested he
pevertheless attributed all the excessive porosity readings to
stehiscn, based on his puspicions arising out of the 822 experience,
and until trial his statepents attributed the delay ip getrinmg KCR
$266 finall; released to Atchisen. In fact, as reflected at trisl,
Brandt's actual concesn with the excessive time involved wvas '
directed to all his iovolved eubordinates, although not so reflected
<n hip ststecents at NCR Exhibic 5A (C), PX 26,15, or at the un-
ezploysent cozpensation hearing. ,

A subseguent Treinspection of the restraints vas ordered by
Brandt, froms which Foote directed Szcith to exclude Atchison, vhen 1t
vas ascertained that the inspection criteria under which all
believed they vere operating vas found not to be that applicabdle to
these particular itess. While Erandt cttestcd at the unesployment
cocpensation hearing that Atchisocn, 25 well as all iaovolved imclud-
ipg hissell, should have koown the appropriate {nspecrion criieria
to use, and that the delay in getting NCR #296 documented more
timely vas a reflecticn of Atchison's jod perforzance inadequacies,
testizony at trial established that in fact Atchison checked with
Szith as to the appropriate eriteria iv use, andéd Spith wvent to his
supervisor to make suTe he was right in his advice to Atchisce, an
action Spith wanted to rmake sure he was zorrect on “due to the ’
pature of the nonconformance’ (TR 427). Nevertheless, and despite
thhe fact that the work assignzsent Vas the vork of four employees, 4t
1s clear that until trial Brandt's statesents as to Atchisen's jobd
{padequacies on NCR #296 reporting were skevered, and not fully
reflective of tne actual facts as they occurred.

While S#4th testified that the majority of tle exressive
porosity readings on the mapped NCK #296 teac effort Teport vere
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sode bY A:chisonﬁ/. he also testified that such errors by Atchisen
vere 4udgment erroTs which 4n his opinion di¢d not, even covsidering
complednant's prior £22 judyment error, warranli any change in his
April 2, 1962 evaluation of the quality and guantity of Atchison's
jcb perforsance as gooc. 0f the sace opinion oo April 12, 1982 when
Purdy fired complainant, Seith was upset by a firimg be believed
ur.justified by Brandt's probless with Atchiscmn's Job perforsanced in
the 822 and NCR #296 incidents, and on April 13, 1582 he asked '
Brandt 4f complaizant was fired for reporting the CB&l pipe whip
restraints defects oo NCKR #296, and was advised ne. The two
occasions wvhere as Atchisoa's upper level supervisor Brandt -poted
probless with Atchison's 3jcb performance, the 822 4incident and NCR
0256, would not, by Brandt's own testipony, wairant firing as
{nspector for incocpetency; Yyet {nconsistestly, oz April 13, 1582 bhe
toléd Sgith Atchiscz was incompetent,

Brandt testified at the complainant's unezployment cozpensation
hearing that 4f he fired, or reccznmended firing, of a QC inspector
sor one mistake, he would have Do QC inspectors on the Jjob site. Ee
testified here that his perceptions of cozplainant's mistakes or Jjob
{nadequacies based on ‘the two “arch 1982 occasions he bad an
opportucity to exazine cozplainant's vork, the enly such occasions
he haé prior to his advice to Purdy he would po longer use hig, were
not in and of theczselves sufficient tc warrac: & recozcnendstien to
¢ire Atchisen. Thus it is clearly eszablished that the respondent
prior to April 12, 1662 and NCE #361 had no legitisate busipess
reascn for reccving cocplainant from his job with Brandt's group, oT
for firing hiz, and that to do o0 would be tresting copplainasnt in »a
canner éissimilar to other comparabdble ezployees.

Hewever, even prior to the {ncidents of April 12, 1982 and as
of April &, 1982, Brand: told Furdy he would no lomger be peeding
Atchisocn's terviczes, yer he did no: theo take action, as he could
have turough Erowct and Roct's Personnel Manager, to Tersi_are him.
(UEA 35-36). Purdy testified Brandt, prier to April 12, 1682, =vice
slvised hiz i very [eneral statezents that he had problezs vith
Atchison's job performance but Purdy, because of his high regerd for
Brapdt's expertise, 2t po tize asked for any details and accepted
Brandt's evaluation of Atchison's poor performacce at face value.
Purdy, st that tig«, kpew of the folleving incidents, the basis for
Frandt's earlier cbdjection to Purdy's acsignpent of cocplainant to
his group. g .

Prieor to Atchison's February 1582 assignment to Brandt's group
he had had one personal desling with Atchison as traiping coordina~
tor. A welder ip whom Brandt vas ipterested failed a practical

”

8, Ee also testified tha: he dié not kscw wheo made all the
excessive porosity reacings; and Brandt testified he had
probleél accepting the re jectable porosity readinogs of -the
25 year veteran inspector {nvolved in the NCR #296 zapping.
(VEA, »g 8-11).
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exacination which Brandt found focredible based on this velder's
experience. Atchisen had graded the failed applicant based on acn
ansver key, signeé and approved by Ragac, 8 supervisor above
Atchison. According to Brasdt “Atchison's rationale in explaining
to me why thizgs wereracceptable and rejectatble per the answver key
. + » gave me occasion to question his qualification as & level X
visual {ospecter « » ,° although so certified by Brovn and Koot
Atchison conveyed this opicion to Purdy at the time. (TR 605-810).
Then while functioning 4n a staff positiop for Mr. Tolson the sita
QA Supervisor of TUCGCO, Brandt conveved to Purdy “"my observations
and observations being made by other pecple, be was serving as
Comanche Peak placesest officer and wvas spending excessive apounts
of tige on the phone contacting other sites looking for jobs either
for hizsself or other pecple;” and several {nspectioz supervision
persconel came Lo hiz as an ear for Mz, Telson to tell bim Atchisoe
wvay cresting®'a little bit of a morale probler'? . . be wvas®'stir-
ring the pot to the extent thal they [sic] were trying to get thea
all upset anéd tryimg to find other leccations of ecploycent for
thee'”. (TR 605-606).

At the time Brandt cooveyed these judgments to Purdy, Atchiscn
vas not Brasdt's supervisor, had cever been his supervisor, and
Atchison was not under TUGCO's Jurisdiction at the tige. VWhether
Brandt conveyed to Purdy the basis on which he made these judg=ents
as to Brandt's telephone and offlice cenversations 4s unkoowz. The
vasis for Bransdt's speculations as to Atchison's conversatioss and
affect oz site operating personnel, as described at trial, at a tise
vhen Atchison's supervisors were ratirg him wvell iIn his job per-
forpance, 2 job in which Lis comzunication skills stremgths wvere
noteéd, is so poorly founded; and his cescription of how he rbserved
Atchison's activities vhile “passing cown the hall,”™ 48 sec ccanjec~
tural, that in conjunction with Brandt's advice to Purdy 4o 1982
that he did not want Atchison im kis group, it 4s clear that his
evaluation of Atchisor was significantly colored by his adverse
personal feelings. -

Based on this record at all tipes durinmg the period in which
the events &re being enalyzed for a deterzination of the issue here,
4.e., prior to April 13, 1582 and as of his April 12, 15E2 decision
to fire Atchiscn, Purdy was vell avare of what can only be tersed,
{p the circumstances presented at triel and in this record, of .,
3randt's coniecturally and speculatively founded prejudgnmest of
Atchisoc's job incrayetency prior to February 19B82.

Incidents of April 12, 1982

On April 12, 1982 cozplainant reported another ponconforcance
cordition at the jobsite. This condition was the subject of NCR

. - 17 -
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#361. This trecord establishes that at the tige complainant laft
this hondwritten NCR vith Ssith for processing, through Foote to
Brand:, be bad secuzed the NCR number from the appropriate NCER - G
Coordinator, and this guzber vas handwrities ob his KCR. 2
Bracdt's decision to Lurm Atchison's promotion regquest dovn;1au
zade prior teo April 8, 1982, and while he thex returned the reguest
to Foote with his decision, the decision vas pot conveyed t» Smith’
or cocplainant prior te bis termination. Icstead Foote tock the
prozotion request to Purdy to see ¢f he could do something to change
Brundt's decision, but Purdy in effect told Foote the decision was
up to Brandt. Kone of these facts vas known to cosplainsant.
fowever he undoubtedly kzew of Brandt's attitude toward hiz, and his
prozotion reguest, and had . . on April 12, 1982 regquested permission
to seek other site ezplecyment, wvhich request wvas granted; as vell as
transfer out of Brandt's jurisdiction and back te Ice's group, 8
regquest Brandt granted but copditioned on Purdy's acceptance.

1t 4s the handwritten NCR #361 and the "pow wow" pote vhich

p:ecipitnted, and ultizately resulted in the cocplaisant's April 12,
1682 firing, according te :he testizozy of bdoth Purdy and Brandt.
The position of Brown and Rcot at trial wsas that complainant wes
terzinated because of his job quality perforsance {zsdequacies
known to Brandt, 86 vell as his April 12, 1562 attezpt to leverage &
pto:otiong/ through inapprepriate use of an NCR. Both these post
April 12,71982 stated Teasons copflict with tbe statezents and
reasocs Brandt and Purdy gave for his terminatios on April 12, 1982,
PX 22, PX 23, the clear snd plaip mesding of which 4s that his lack
of ability in performing assigned tasks and following supervisory
{nstructions Vas demonstrated by his failure to 1igit the scope of

4¢3 ipspection responsibilities. To similar effect Iis respondent’'s
PX 26.2 May 13, 1882 advice to the Depertment.

The facts as tO NCR #2361 are that ot the day it was handvritten
by coz=plainant, the day he had the KCR pusmber issued for {t, end
logged into the systes, he left 4t on Randall Seith's desk becsuse
Seirh was off that day. Attached was a 3x5 bandvritten note, the
"pow wow  note vhich forms the basis for respondent's coctention be
vae using NCR #3561 to leverage 2 promotion. This note Tead as
follovs: '

'Ran@y.

¢ TAKEN Not {ssued
-l
yet. | -

be
9/ Post-trial, leverage of a trapsfer mow also nppearl,to‘argucd.
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(NCR EXHIBIT 135)

Kot withstanding respondent's vitnesses' testisony, the record
{ndicates that discussion betveen a QC inspecter and his supervisor
as to NCRs 4s not an upususl occutrence. Further once the NCR
pusber was assigned, cosplainant had adsolutely mo control over its
disposition. This record does mnol {ndicate that the cozplainant’s
KCR 0361 could not be a valiéd concern of a QC ezployee, or that it
vas frivolous 4o nature (TR 422-425: 12; TR 453; TR 732-734;
742-745), although others at the site might and di¢ differ with
hizs. Respondent's articulation of its reasons for vieving NCR f361
as & leverage or arbitration attenpt, its purported pon-discrigina~
tory reason for terminating his based on NCR #3611, novhere volices
such contentions; mer do they contend that the substance of NCR #1361
{tself wvas ar abuse by complainant of the nonconformance proces£ of
Respondent's Exhibit 2-2. Rather Respondent ties this NCR filimg to
bis promotion reguest in explaining why it wvas vieved as a leverage
.tt‘n?to

S=ith had a discussion with cozplainant after he revieved NCR
£361 oz April 12, 1982 and told cosplainant he would recomzend it be
voided by the upper masagesent official responsidble for ultizate
disposition of this, or any such NC¥, Brandt. Hovever, fros bis
conversitisn with At~hison, prier to bringing NCR #361 with the
attached pote to Toote, Sepith was of the ippression that Atchison
vas very certeic ke h2d fpuzl? 2 precile= in the training pregraz, as
reflected in NCR f361's content.

According to Brandt, Foote hacded hiz NCR #3681, with ih= “pow
vou" note attached, as well as Segith's request for copplainant's
prosotion, which Brandt had denied the week before. HRis testinony
<pdicates that his ipcediate reaction was a lack of understanding aé
to wbat Atchison meast by “pov vov.'igl TR 564. GEowvever, he
thereafter determined i his mind that NCR #361 was acn attempt to
leverage a propotion, and testified that afrerimeeting betveen
hizself, Purdy and Tolson as to cocplainmant's intent, they decilded
{t was such an attemptl. Purdy testified that since Brandt wouléd mo
longer use Atc¢hiscon, after unsuccessfully trying to place Atchison

10/ Any conference or gathering. The Aperican Heritage New
=  College Dictionary. -




CASE ATTACHMENT 1 - Page 20

elsevhere 4n the Brown and Root organization, he decided to termip~
ate his. However, when Purdy advised Atchisor of his termimation in
effect he told hiz he wvas being terminated because of Brandt's .
statepents that he lacked abilicy to perforz assigned tasks, {.e.,
be failed to follow inmstructions 4z pot imspecting out of his ares
of respoosibility.(PX 22, 23) He never told him that he vas being
fired because of the “pow vow” note, and hov it was perceived by
hic.olf, Brandt and Tolson. The pote and vhat it meant, and NCR
§361 was never discussed vith cosplainant by Purdy or Brandt.

Prima Facie Case Estadlished

~he fact of the matter bere is that the cosplainant's prisa
facia case for discharge for protected activity is established
solely on the cvervhelzing veight of the docupentary ané otber
evidence he presented, and does not depend on any question as to his
credibility. Brows and Root's records establish that he wvas an
ecployee rated by his supervisor as excellent in perforzance April
2, 1982 and April 12, 1582 and rated satisfactory in perforcance by
prior supervisors; he ecgaged in s protected activity April 12, 1982
vhen he filed NCR 361, and was that day fired, vith the explanation
he lacked ability to perforz assigned taeks and follow supervissry
direction becsuse he failed to 14=4t his scope of respousibility and
{psisted on “gettipg involved iz other sareas outside his scope” of
responsitility. Further PX 26 indicates that s protected activity
he engaged in three veeks pefore, 1.e., filimg NCR 296, formed the
basis for his rezoval frop bis job assignment, and his vitizate
firing April 12, 1982.

Evaluation of Respondect's Case

Si{mce theTe aTe TUTeETIOuUs statezents in this record as to the
compluinant's job performance deficiencies vocovered by respondent
azd its client post April 12, 1982, it should be clearly understood
tta: 4n analyszizg the evidecce it 4s the facts as they existed, and
were rnowan IO respondent at the tice the Act was everredly violated,
April 12, 1982, that must of necessity control the findicgs here.

iz ey opinier, having heard thelr testizsony, EBrandt ané Purdy's
explanation for Job repoval and then terzination of the conplaizant,
{.e., their April 12, 1982 interpretation of the “pow wow"™ note, 18
- unbelievable., It vas neverl verbalized as a cause of cosplainant's
firing until {nvestigative statecents vere secured 4in connection
vith the later NRC and Department of Llabor {nvestigation; 1is
incopsistent with their April 12, 1982 statecents (Px 22, Px 23), as

- »
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vell as Brown ant Root's May 13, 1982 statement to the Departmwent of
the reasons for cogplainant's tercination. (Px 26.2).

Aside from Brandt and Purdy's ipconsistent explanations OVeET

time of the ressons for cosplainant's Job repoval/terzization, 1

{nd their respective attested explanaticns acd writtes statecentX
as to why anéd hovw they concluded the "pow wow  mote was an attempl
by cosplainant to use KCR 4361 to leverage a promotion (er transfer)
uncoovincing, unbelievable, and {rrational = 1t Just does pot make
secse = when considered with thelr total testipony, the pote's
verbiage, NCR ¢36l1's content and the other evidesce of record.

They knew on reading NCR #361 that it was logged into the
site's NCR control system. Thus its disposition and any leverage
use was beyond cosplainant's contrel, or that of bis {msediate
supervisoy, to vhor it was addressed. The note 1tself, in the
coptext of what this record indicates as to the substance of tbe
poscenforzance reported, in =Yy cpinion does pot provide azy
reasonable basis for the leverage conclusions of Brandt end Purdy.
Their explanstion of why they S0 believed, which took a three party
peeting to arrive at, dust does Dot ring true. HMost izportantly,
4f Purcy believzd as he attested he would mot bave attezpted to
place cozplainent elsevhere with Erowvn and Root, actions contra<
dictory of bhisx vords. ;

Brandt's atterted {nterpretation of the note as a leverage OT
arbitration attempt 48 inconsistent vith his stated {nitial reaction
to the note; #né 1 found his explanation as IO how, and why, the
denied promotion reguest Vas handed to him with NCR 361 and the
“pow wow note s.-ange. Purdy's explanation of how he vieved the
pote, and why, Indicates that in fact he did pot kmow vhat it meanst
or iptended. It 18 clear Purdy wes told by Brandt the veek before
that he wvould oo longer use Atchison; Brandt had cade and conveyed
that decision before NCR £2362 vas filed. Purédy then stated oB April
8, 1582 he had no place to© put 'cosplalinant, yet at hearicg be
testified he probably vould and could have placed hism April 12, 1982
nad any of his four supervisory contacts cade that day bdeer positive
for Atchison. Purdy and Brapdt's testizony as to vhy they ¢éid pot
state con April 12, 1982 that the Job regoval/termination was due to
the “pcw wow  note {ndicates they knew thei{r stated {nterpretation
vas based on suspicions, speculations and conjecture; acd 4o Purdy's
case, analyzing hie explanations, crypric and unexplained conclu~=
sions and judgments as to complainant's personality.

These vitpesses' testimony, {n conjunction with what the entire
record reveals weTe the circumstances existing April 12, 1982,
convinces that the "pow wow~ note explanation for jobd removal/dis=
charge s {ncredidble, false and pretextual; anod 1t is so found. As
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to respondent's other articulated business reasons for 4ts April 12,
1982 4ob removal/jobd termination actioz the follovisng is noted.

1t 4s cleer and established froz this recoréd zhat bhad met RCR y
§296 been £iled by Atchiscn, & protected activity within the Act®s
seaning, Brandt vould mot have called Purdy the week prior to Apzil “"

12, 1982 and told him be would no longer use Atzhison, Sugh actida
by Brandt affected Atchiscn's terss, conditions anéd privileges ofr
ezploysent within § 5851's meaning. 1t 4s also clesr and estadb-
l1ished by this record that Brandt sculd pot have temoved =3
ipspector other thas Atchison from his 4ob, which i: vhat ia effect
he 44d by his sadvice to Purédy, solely for the deficiencies Brandt
poted on the two occasions he had » supervisory epportunity to
observe Atchisen's Job perforsance, jucdgment call errors from the
record iz total.

When Brandt advised Purdy telepheonically April 8, 1582 ke vould
po longer use Atchison his motivation was dual-faceted. First, be
44d not want Atchison {n his group pricr to Purdy's assignmenl; and
then his opinicn was confirced following his observation of
Atchison's work in connection with ihe E22 incident anéd NRCR f256.
However, peither of these factors vas a legitizate business reasos
for Brandt's decision he would mo longer use cozplainant’s services.
Such lack of legitimacy {s established by Purdy asd Brapdt's testi~-
socy. Purdy essigned complaizant to Brandt's group despite Brandt's
opinions anc stateczentis; and, by the izpact of Erandt's testimony,
he would ot have resoved any sisilarly situsted inspector whe erred
4p techzicial proficiency a¢ Atchison ¢iéd after his sssignzent to
Brandt's grovp.

Thus 4t is found that the job performance, job deficiency
errors, including {pspection reacing errors, observed by Sgith and
Brandz, which Brandt gave for his April 12, 1982 actions Temoving
complainant from his non-ASME czploypent pesition were pot legiti~
zate business, pon-discrimivpatory, reasons for resoving o7 terpina~
ting complainant ab of ‘April B, 1582 and April 12, 1662; anéd that
prior to April 12, 1982 and NCR f36]1 Brandt had no legitizate busi~-
cess reasop to Tenove cogplainant from his sbhop. BY Erandt's ovn
testipony, &s vell as Seith's, they verTe not a legitimate Teason and
1 so find. .

Absent a legirimate busipess reason for Eranct's April B, IS82
sdvice to Purdy he vould Bo: longer have a peed for Atchisorn's
services, prier to April 12, 1582 neither he, Purdy nor Erown and
Root had any legitisate business reason for complainant's Job re=
goval and termination. 1 zust therefore fipd that oz this record
cocplainant-has establisbed that his filing of NCR §296, a protected
sctivity, was the circusstance, occesion and vehicle for Brandt s
job resoval action. But for the fact that Atchison reported and
f11ed NCR #2956 his condition of ecploysent would pot have been 80

affected "and chacged.
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While Purdy attestel he was unavware that some of the job de-
€iciencies related to his by Brandt occurred in connection with KNCR
0296, and did not knov that cozplainant contended be £4led NCR 1256,
Purdy was avare vhen he fired complainant of the conflict betveen-
CSmith's evaluation of Ric job performance and Brandt's. He knew
Foote, over Brandt's head, disagreed with Brandt's rejection of =
copplainant's prosotion. Then Szith told Purdy at the terminatiod
{nterviev that the €iring vas unvarranted (PX 26.14). Purdy, as
vell as all Brown and Root personnel who handled the April 12, 1982
conference report of terzination, were on potice by 4t of Atchison's
contention that Branédct's PX 23 statesect tO Purdy vas a result of
Atchison's reporting cnsatisfactory CB&l vendor-supplied pipe vhip
restoaints., Further Purdy had iz hand PX 23 wvhich, by 4its language,
raises unasked and unansvered questions as to & vritten job resoval
Justification inconsistent with what Brand: vas telling hic of
Atchison's job deficiencies, 1.e., patently unclear relationship of
porosity, pelishing problems to “refusal to iizit his scope of
responsibility to the pipe whip restraints” and “getting involved in
other aress outside his scope.’ Notvithstanding his reliance cn
Brand:z's statement of complainant's job perforsance inadequacies,
these factors incdicate Mr. Purdy kanewv or should have known that
Brazpdt's language in Plaintiff's Exhidit 23 raised clear gquestions
as to whether Brandt's action was based on cocplainant's engagepent
in protected activities.

Purdy's action under these circumstances, his unquestioning
scceptance of Brandt’'s job removal decision, vhich in effect
resuvlted in Atchison's job terzination, was a knowing adoption of
Brandt's protected activity violatien resulting froc cozplainant's
NCR £296 filing, and Purdy, based on the job deficiency inforzation
conveyed by Brandt, had no legitizate business reason for
tersinating Atchison. 1 fin¢ this aspect of Purdy's explanation
pretextusl. : ’

This record convinces that the reasons for jebd recoval anéd
terzination which brandt and Purdy comrirted to vriting en April 12,
1982 were in fact the reasons for thelr respective actions; and that
the reasons theYy theresfter voiced, thelr {nterpretation of the “pow
wvow™ note and conplainant's vork perforzance deficiencies, vere pre~

. textual and not the ITué reesons he was repoved froe Brandt's group
and ultimately tersinated, and it 1s SO found. .

On April 12, 1982 Brandt specifically, mot generically, stated
that conplainnn:'s 4ob removal and termination vere due to his
refusa) to liz=it his scope of responsibilities tO pipe whip re-
traint installation, and so defined his statecent that cozplainant
lacked the sbility to perferm assigned tasks and failed to follov™
instructions. Purdy's termisation notice was based on this pemoran~
‘duzs of Brandt, conveyed to Atchison and Smith as the pertial basis

- 23 -
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for his tergination decision. By this sction Purdy clesrly adopted
Brandt's stated definitions as his definitions, the only reasonable
{nterpretaticn of his actions. ] see po reason o disbelieve their
April 12, 1962 contesporaneous vritten statenents particnlarly vhean
weighed with their later shifting {nterpretations of vhat they 4&
fact meant by their April 12, 1662 statements (Bravdt's at TR 576~
$77; 599-602; 604=-605) dncluding MT. Purdy's testizony that wher “Be
signed to “1ack of ability to perfors assignec tasks and follow =
supervisory direction”™ as the Treason for termination bhe vas alseo
attributing under this generic statecent, as cocplainant's respon=
sibility, 150 recently uncovered coordinator deficiencies Nr.
Opelski, the site NDE level I11 who now supervised the maintenasce
and control of the training files, bad found.

While Purdy stated these deficiencies ©AY have been Atchison's
predcccsset's responsibility, Purdy attested they pevertheless Te<
flected and demonstrated the terzination Treascns be signed to the
April 12, 1682, as well as Opelski's reasons for telling Purdy
“definitely pot” during Purdy's contacts to ascertain if he should
keep Atchisosn, apd {f Opelski would use hiz. Complaisant, &s of
April 12, 1582, had not, beed {involved iz Opelski's shop's activities
¢or five months, during which sanagement and personsel changes had
been made, and durizsg which procedures were being chacged as part of
the reorganization described at trial. Cocplainant, while perfore-
{ng the job i=n “hich these cryptically described and dated errors
vere uncovered, was rated wvell 4z his job performance by his Browvn
and Root superviseTs, anéd Opelski on February. 24, 1982 certified
hiz, based on his three years with Erowvn and Root, as varranting the
certification at PX 18.

Jiz Ragon is the same supervisor who supported cozplainant's
§ield transfer. Be 4{s presently the supervisor of lIce au? Patton
vho had no supervisory problecs with Atchison seturning to thelr
shop. Yet Ragam toléd Purdy he did not want cozplainant because be
found out he vas uot “hat he thought, a B {zspector. Purdy did not
othervise explain this cryptic response of Ragaa whizh 1s totally
{nconsistent with Ice and Paiton's evaluations. Ragan's NDE records
unhappiness, referred to at TR 708, occurred after April 12, 1582,
anéd whether the facts as to this reference are sizilar to the basis
for the Opelski reference is uDKkDOWE. Assupedly Ragan was the ‘.
responsible uvpper level supervisor vhen these errors occurred, vhich
have not affected his Erown and Root positiom. .

v

Sarders toléd Purdy the cozplainent was “"not really qualified to
be & gquality engineer,” the job in which Erovn and Root had placed,
certified and pet:itted hip to perfor=. W“hy he so stated is also
unknown frem the cryptic quotation of this supervisor's Tesponse.

The tefpounses Purdy sttested to just do not reasonably,

pbelievadbly, credibly explain why Purdy was unable to place an es~
ployee rated ac complainant was rated throughout his Erown and Root

- 24 -
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f::pioiaen: anéd who, accorédimng to vhat 45 ip this record, had wve
reasct to believe that his supervisors had any probles with his jobd
perfcrsance orF vork habdits until the 822 incident. (TR 742-743). 1z
this light, Nr. Leigh's ansver as attested by Purdy 4s the Dost uRT
believable of all. He had mo prior superviscry contact vwith coe~
plainant but advised that based o= brief cospunications wvwith b
Atchison, he did not feel he could effectively supervise his activis

ties.

1n deterszining wvhether Purdy's articuvlation of his {pabdility to
place Atchison in other Brown and Rpoo: cemponents, after Brandt's
effective resoval, was {n fact a legiticate business reaso: for
Purdy's decision to terpinate him, the following 1s noted. Purdy
attested he could have, and would prodably have retained cozplaicant
1f¢ acy of the four supervisors' responses were positive. New hires
vere brought o3 in late Azril and May. Evaluating the credibilicy
of his explanaticc as o why he did pot place Atchison on April 12,
1682, and fired hiz o1 the basis he could not place him after Brandt
resoved him, the wvhole story does not make sense, given the
complainant’'s past satisfactory te good ané even excellent job
evaluations, and his job historTy as related by his rating supervi~-
sors. To explainp these ratings by & Brown and Root teed to
gisrepresent because of pay problems, is unconvincing. ,
f

The evidence respondent presents {n nc wvay indiczates cocplaiz~
snt in job performance and work habits was a marginal ecployee, a
problem to managesent for any reason prior to the £22 4incident. 1f
as Mr. Hoech related, cozplainant in his job periormance caused
“"continual {pterruptions” and "wvarpings”™ wvere giver, 4f puch dupli-
cation of effort and turpoil was caused oY cocplainant's job par=
forsance problesms, vhat respondent has arcticulated and evidenced
here, in response 10O cozplainant's case, does not sc indicate.

1 azp therefore 2f the opinion, and €4nd that Purdy's articula~
tion of a lack of ability to place cooplainant after Brandt's
rezoval as the reason for his decision to terminate Vas pretextual.

Weighing Brand: and Purdy's testinony with the facts found
above a3z to the circumstances of cogplainant's £iling NCR #2996, 1
pot only disbelieve and find pretextual -respondent's proferred
legiticate business reasons for coaplainant's terzination, .., °
their interpretatiox of the “pow wow  mnote, cocplainant's Job de~-
fi{ciencies and their <nability to place hiz after Brandt's renooval,
1 ac slsc convinced of the folloving. The veight of the evidence
supports a finding that as of his April 12, 1982 job removal by
Brandt and job rermination by Purdy, respondent had no legitinate

bPusiness Teas0OwW for his removal and termination, and that he wvas -

rezoved by Brandt and tercinated by Purcdy solely because he filed
HCR $#296 and NCR f361, protected conduct within the Act's peaning;
but for this conduct complainact, asf of April 12, 1982, vouléd not

-
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have been resoved froz his non-ASHE Jeb in Bracdt's group, and
terzinated by Purdy. It is further found these protected activities
were the sole bases for Brandt and Purdy's conclusion complainant
vas unable to perforns his assigoed tasks, and did not follow -
supervisory instructions and the potivating basis for Brandt asd ::
Purdy's evaluation and acdministrative response, Erandt to resove #nd
Purdy to fire. It is so found. ~

1 fipd and conclude that Brown and Root terasinated complainant
because he engaged in protected activities vithis the Act's mearing,
and that respendent violated the Act snd regulations i so scting.

REMEDIES

Reipstatesent <= Back Fay

Respondent urges that the resedies of the Act, § 5851(d)(2)(B),
specifically reinstatement and back pay liability beyond mid-June
1982 should not be ordered because by this date Brandt and Purdy
knev of Atchison's frauvdulent representations and falsifications.

The complainant's lies, cisrepresentations and document altera~
t{ons are a most serious Loncerz. Eowever this record indicates
that Brown s&néd Root took no action based on NCR Ex. 134, and from
the total evidence of record as to hov this docuzent wvas altered I
can only infer that the unaltered response, as dispatched by the
college iz July or August 1580, was in Erown and Root's personnel
records by that date and vas thereafter not acted upon. If
complainant had any contrel over this {naction, such 43 mot clear
from the record.

“hether ip fact Brown and Root would have taken action to tTer-
minute cupp-ainant desed on his application lies is not established
here for several Teasons. Brovn and Root's statezent on PX 2 rs to
dispissal for misrepresentation 4s conditional, as is Mr. Purdy's
respoose at TR 682: 23-24, Mr. Purdy's testimony as "o personnel
practices im this regard at the site since his November 1981 assign-
pent 4. not enlightening as ©o personnel practices as of =id-1980;
and the record indicates there were changes {in personnel practices
after October 1581, e.g., the coucseling and warning procedures
prieor to dispisgal were changed. .

‘Under these circupstances 1 do mnot believe that there i3 an
appropriate basis for finding that respondent should not place
complainant in the sace position he was prior to the April 12, 1982
discrizinarory firing, vith reipstatement and back pay te reinstate~
sent. 7This finding and copplainant's reinstatepent do not in any
vay preclude future action by respondent based om cozmplainant's
actions and conduct not protected by the Act.
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 Attorneys Fees

1 have considered respondent's objection tO cozplainant's
counsel's fee Tequest 1isting of services rendered cosplainant iz
connecticn vith the NRC bhearings. 1 do not agree that these .
services, or complainant's participation, vas not reasonably relaved
to the subject matter at issue. Therefore, for other thas 30 houss
of services listed frrT potential appellate vork, 1 find the B87.6
hours counsel lists, as vell as bis billing rate, Teasonable in the
ci{rcusstances heTe. Accordingly a fee of §7,875.00 {» avarded.

In accordance vith the above findings of fact and resulting
conclusions the folloving recocsended ORDER 45 issued.

RECOMMENDED ORDER

Respondent, Brown anéd Root, shall take the followizg affiraa~
tive action te abate the viclation:

1. Reinstate cozplainant to his position and pay at the
Comanchs Peak Project exactly as {t existed as of April
12, 1982. n .
f
2. Pay complainant all wvages and bdenefits that he has lost

since his terzination o2 April 12, 1982 te the date he I3
reinstated. .

3. Pay to cozplainant's counsel, Kenpeth J. Mighell, Esguire,
all expenses incurrecd for his legal services in connec~
tion with this action, $7,875.00.

L. Regove all references to complainant's April 12, 1982 ter-
cipation froc his personnel files. '

ELLIN M. O'SHEA
Adcinistrative lLav Judge

Dated: DEC3 1982

Sapn Francisco, Califorzia

EMO:=a f -,
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SECRETARY OF LABOR
WASHINGTON, D.C.
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Char les A. Atchison
Complainant

Brown & Root; Inc.
Respondent

DECISION AND FINAL ORDER

Statement of the Case

Administrative Law'Judée Ellin M. J'Shea submitted a Recommended
Decision to me holding that Brown & Root, Inc. (Brown & Root) ;
violated the employee protection provisions of the Energy Reor-
ganization Act (42 U.S.C. 5851) (ERA) when it transferred and
fired the complainant, Charles A. Atchison, from his job as

a Quality Control Inspector on April 12, 1982. Brown & Root

was the prime contractor of Texas Utilities Generating Company
(TUGCQ) constructing the Comahché Peak Steam Electric Station
(CPSES) nuclear power plant at Glen Rose, Texas. Judge O'Shea
held that Mr. Atchison had made out a prima facie case that

his transfer and discharge were the result of his protected
activities of filing Nonconformance Reports. Because she explicitly
found that Brown & Root's stated reasons for its actions against
Mr. Atchison were pretextual, the ALJ held that Mr. Atchison

had proven tﬁgt his protected activities were th: sole cause

of the adverse actions taken against him. She recommended



that the Secretary order reinstatement of Mr. Atchison to the

same position and rate of pay he held before he was fired,

with back pay to the date of reinstatement and expungement

of his personnel record. Judge O'Shea also recommended the
aeward of attorney's fees of $7,875. I agree with her finding
that a violation occurred, but, for the reasons discussed delow,
T do not think it would serve the purposes of the Act to oraer
reinstatement or back pay beyond June 15, 1%%2. Therefore,

the Administrative Law Judge's recommended order is adopted

in part and modified in.part, as discussed below.
racts

The facts in this case are set forth in considerable detail

in the ALJ's recommended decision. I will summarize only the
most salient facts here.

Charles Atchison was hired byﬁsrdwn & Root to work as a docu-
mentation specialist at CPSES on February 29, 1979. No specific
education or experience was required for that position. It

is undisputed that Atchison misrepresented his education on

his application form by stating that he h.d received an Associate
of Arts degree from Tarrant County Junior College when in fact

he had only attended courses therg and had not received a degree.
Each time he Qpplied for promotion or took tests for certification

in inspection technigues he repeated this misrepresentation.



Moreover, when he applied for a job with TUGCO while he was
still working for Brown & Roct, Atchison altered a copy of
a letter from Tarrant County Junjor College to show that he

had received a degree.

He was promoted to instructor in nondestructive examination

(NDE) of welds on April 9, 1980. 1n the same year, he was

trained for and certified as a Quality Assurance Auditor, certified
as a Level II Visual Inspector and Fabricator Inspector, and
certified 15 a Lead Auditor. He was appointed training coordinator
tor ctne cwiaining of srown & ROOT luspection personnel in 1980,

a position he held until he was transferred, at nis own reguest,

to field inspections in late 1981.

In November, 1981 Mr. Atchison was certified as a Level III
Mechanical Equipment Inspector "for training only." (Thic
meant that his functions as a;pevgl III Inspector were limited
to signing the certifications of Level II inspectors who had
taken inspection training courses.) He was certified in Level
II Liquid Penetrant Examinatibns on February 23, 1982. 1In

the course of obtaining these promotions and certifications,
Mr. Atchison took a number of exams on which he always scored
in the 90's, except for an 83 on the Fabricator Inspector test.
Evaluations o{ his performance by his supervisors were always
above average, excellent or outstanding, including the evaluatioﬁ

given on the day he was fired as part of the termination process.




When Mr. Atchison wvas transferred to field inspection in late
1981, his immediate supervisor was Richard Ice and his primary
respc.isibility was the inspectinon of equipment c:lled pipe
whip restraints -- larges steel structures attached to the walls
of various parts of the plant which restrain the motion or
movement of pipes when they are put under load or pressure,

or in the event of a break. At that time, this inspectioﬁ
function was part of the Brown & Root ASME (American Society

of Mechanical Engineers) inspection group. Mr. Ice testified
that Mr. Atchison was-a very thorough inspector who was rela-

tiveiy efficient and did & good job.

In February 1982, inspection functions were reorganized and
inspection of pipe whip restraints was transferred to the supervision
of TUGCO under its non-ASME inspection group. Several Brown

& Root employees, including Mr. Atchison, were transferred

to TUGCO's supervision, although they remained employees of

Brown & Root. When hé‘was transferred, Mr. Atchison's immediate
supervisor became Randall Smith. Mr. Smith reported to Mike

Foote of Ebasco Services, a subcontractor of TUGCO responsible

for the non-ASME inspections. Mr. Foote, in turn, reported

to C.T. Brandt of Ebasco Services who was the non-ASME Quality

Contrcl Manager at CPSES starting in February 1982.

”




Mr. Brandt's first contact with Mr. Atchison occurred in late
1981 when Mr. Atchison was still Brown & Root training coor-
dinator. An acquaintance of Mr. Brandt was given a welding

inspection exam by Mr. Atchison and failed. Mr. Brandt found

that "incredible"™ because he feliL the man knew a lot about

welding. Mr. Brandt discussed the test score with Mr. Atchison,
who had graded the test from an answer Kkey provided to him,
and formed an impression that Mr. Atchison did not know much

about visual weld inspection.

mi. Branat next naa uirect dealings with Mr. Atchison in con-
nection with a so-called "822 level"” incident. 1In the course

of inspecting installed pipe whip restraints at the 822 level

in one cf the buildinjs in March 1982, i{r. Atchison noticed

what appeared to him to be defects in welds done by the company
which had fedbricated the restraints, several inches away from

the area he was inspecting. (Mr. Atchison's assigned inspection
responsibility was inspeationﬁof‘welds done by Brown & Root

in the installation or modification of pipe whip restraints.
Basic fabrication of these items was done by Chicago Bridge

and Iron Company (CB&I) at its own plants.) Mr. Atchison drafted
a nonconformance report (NCR) noting porosity and undercut defects
and told his supervisor, Randy Smith, about it. Mr. Smith
showed Atchison's draw.ng of the area to Mr. Brandt, and Smith,

Foote and Brandt went to look at the welds. Although they

were covered with paint. Brandt did not think there were porosity
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defects; he thought the "linear indications" were caused by

the paint, but he could not concur or disagree with the finding.

Be said to Smith and Foote that Atchison should have the paint
removed if he wanted to follow up on the guestion. Atchison

never did, and did not follow proper procedures for issuance

of an NCR on this matter. It was not actually resolved until

July 1982, when Atchison's draft NCR was found. Brandt reinspected
the area at that time and found that some, but not all, of

the porosity reported by Atchison existed.

when he first looked at the 822 level welds in March 1982,

Mr. Brandt noted what he considered to be excessive grinding
or polishing of the welds on which Mr. Atchison was performing
ligquid penetrant inspections. Brandt took no action to correct

what he felt was Atchison's improper technique.

After Brandt, Smith and Foote had lonked at the 822 level welds
in March 1982, Smith told ASchgson that Brandt thought Atchison
was inspecting beyond the scope of his responsibility by checking
the supplier's welds, and that Brandt did not think they were

in nonconformity. Atchison wrote a memo on a standard Brown

& Root form known as a Reguest for ‘nformation or Clarification
asking whether defects noted in work done by suppliers should

be reported at all, and if so, to whom and how should they

be documented. It was answered by Randy Smith who told Atchison

in writing that obvious defects located outside the Brown &



Root modification areas should be reported but should not be

subjected to any tests.

Later in March 1982, Atchison was asked by a craftsman super-
visor tc look at the welds on some pipe whip restraints which
had not yet been installed. He saw some defects, marked them
and told Randy Smith. After Foote and Brandt looked at the
welds, Brandt ordered that an NCR be written (which became

NCR No. 296) and the defects mapped. Atchison was instructed
*o map the defects ‘as part of a four-man team. When this was
aone tne Li1Lst time, Brandt was dissatisfied Decause he relt
there could not be as much porosity as shown on the map. Brandt
ordered the weld defects to be mapped again; Atchison was not
inv~lved in this second mapping of defects. Brandat still felt
that the second map showed too much porosity; he was irritated
that it was taking so long to resolve the guestion of how many
defects there were in these p{pe.whip restraints. Then Brandt
learned from the supplier, CB&I, that its contract called for
the use of ASME welding standards whereas Brandt had told his
staff to use American Welding Society (AWS) standards in inspecting
these pipe whip restraints. Brandt acknowledged his mistake

and orderea the defects to be mapped again under the correct
standard. Some defects were found and they were repaired DY
CB&I; in aidirion, "back-fit" inspections were done on 56 CB&I

Pipe whip restraints already installed.



At one point during this "NCR 296 incident"™ Randy Smith was
asked by Brandt or Foote how it was that an inspector came

to inspect welds done by CB&I, which was beyona the scope of
Smith's ‘nspectors' responsibilities. Smith explained that the

craft foreman had asked Atchison to look at the welds.

At about the same time as these incidents occurred, Atchison
was taking tests to obtain the certifications which he believed
woald qualify him for promotion to Level III Inspector. He
requested Randy Smith to recommend him for a promotion, which
Smith did, giving him an outstanding perfrrmance evaluatinn
Prior to the events of April 12, 1982, the day Atchison was

L —
fired, Brandt, who had the authority to approve promotion requests,

R

had already informally rejected it.

In early April 1982, Atchison was reviewing the TUGCO training
manual and noted that there was no program to certify TUGCO
inspectors in nondestructive exXaminations such as magnetic
particle (MT) or ligquid penetrant (PT) tests. This raised

a question in his mind because EBASCO inspectors (who were
under TUGCO's jurisdiction) had borrowed his ligquid penetrant
test kit to do these tests on a number of occasions. Atchison
drafted an NCR (No. 361l) stating that all MT and PT tests per-
formed by these inspectors were invalid because they were not

traited or certified to conduct them. He attached a note to

Randy Smith asking for a "pow wow"™ on the NCR. Several days




later, when Smith discussed NCR 361 with Atchison, Smith said

he was going to recommend voiding it, and Atchison had no objection.
The NCR and the note were given to Brandt in a stack of papers

that also contained Randy Smith's promotion recommendation

for Atchijison. This was the second time Brandt had seen the

promotion recommendation.

Brandt interpreted NCR 361, accompanied by the "pow wow"™ note
and the promotion request, as an attempt to gain leverage by
Atchison to obtain a promotion. Brandt met with Ron Tolson,
"UGCO site quality assurance superv...:,6 =~=7 ~zc- i O
the Brown & ROOt site quality assurance manager, who agreed
that Atchison was trying to use the nonconformance report as
leverage to obtain a promotion. Brandt told Purdy he would
not keep Atchison in his group and would transfer him back

to Purdy immediately. Purdy tried to place Atchison with one

of his quality assurance groups, but four managers whom he contacted

refused to take Atchison. Purdy called Atchison in and told

him he was being terminated for "inability to perform assigned

tasks and failure to follow supervisory direction."

Discussion

There are two leading Supreme Court cases which, taken together,

»

establish the overall framework for analyzing the evidence

in a retaliatory adverse action case and allocating the respec-
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tive burdens of production and burdens of persuasion of the

parties. Under Texas Department of Community Affairs v. Burdine,

450 U.S. 248 (1981), plaintiff always bears the burden of proof

that intentional discrimination occurred. If the employee

carries that burden by a preponderance of the evidence, proving

that his protected conduct was a motivating factor in the employer's

action, the employer has the burden of proving, by a preponderance

e | he €

'

of the evidence, that it (would have reached the same decisicn Ty Jdid

-~
-
'

——

even in the absence of the protected conduct. Mt. Healthy

City School District Board of Rducation v. Dovle. 429 U.,S.

274 (1977); Consolidated Edison Company of New York v. Donovan, i

673 F.2d 61 (2nd Cir. 1982) (applying Mt. Healthy to cases under

42 U.S.C. 5851). The ALJ correctly applied these principles
to the facts of this case in a manner consistent with my previous

decisions under 29 C.F.R. Parc 24.

Under Burdine, che emplqyee mﬁs: initially present a prima

facie case by showing that he engaged in protected conduct,

that the employer was aware of that conduct and took some adverse
action against him which was, more likely than not, the result

of the protected conduct. At this point, the employer has

the burden only of producing evidence that it was motivated

by legitimate reasons. The employee then has an oppcortunity

to prove eith;r that the employer‘s profferred reason is a
pretext, or that retaliation was one motivating factor among

others. Burdine, supra, 450 U.S. 248, 254-256. On page nine




of her opinian, the ALJ explicitly found that Atchison had
made out a prima facie case that his protected activity was

the likely reason for Brown & Root's action. She also held
that all of Brown & Root's stated reasons for transferring
Atchison out of tiie non-ASME inspection group and terminating
him were not credible and were pretextual, and that the actions
taken against him were caused solely by his protected activity

of filing NRC's 296 and 361. Having found Brown & Root's reasons

pretextual, it was unnecessary for the ALJ to consider whether

——————————————

Atchison would have been terminated in the absence of his protected

e - —— ———————————— —————— T—

activity because there was only one, improper, reason for Brown

-— ———

& Root's action.

— —t

I1f the employee proves by a preponderanc2 of the evidence that
protected activity was a motivating factor, the employee does
not alsc have the burden, as suggested by Brown & Root, of
proving that but for his protected activity he would not have
been fired. A number of cases under cther employee protection
provisions, including the Oecupational Safety and Health Act
and the Federal Mine Séfety and Yealth Act, heve applied the

Mt. Healthy prescription of burdens of proof where dual motives

-
exist.—/

*/ Wright-Line, A Division of Wright Line, Inc., 251 NLRB

1083, enforced 662 F.2d 899, cert. denied, No. 81-937 (March

1, 1982) (National Labor Relations Act); Marshall v. Commonwealth
Aguarium, 469 F.Supp. 690 (D. Mass 1979) (Occupational Safety

and Health Act); Pasula v. Consolidated Coal Co., 2 MSHC 1001
(1980), rev'd on other grounds, 663 F.2d 1211 (3rd Cir. 1981l) (Federal
Mine Safety and Health Act).

The FLSA and OSHA cases cited by respondent are not to the
contrary. In addition, there is little, if any, support in

the record for a finding that Atchison acted in baéd faith or
unreasonably. Even if I were to hold, which I do not (see
discussion of protected activity, infra), that filing NCR's

‘s not a protected activity, that would not support a conclusion
that Atchison acted in bad faith.
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One element of an employee's case under section 5851, of course,
is to show that he engaged in protected activity. Filing non-
conformance reports, which are the first step in identifying
and resolvinc safety and guality problems, is clearly a form

of protected activity under the ERA. Nuclear Regulatory Com-
mission regulations reguire companies constructing nuclear

power plants to establish quality assurance and quality control
systems, including a program of quality inspection, and to
report all deficiencies found in construction even if they

have been corrected. éee 10 C.F.R. Part 50, Appendix B, Part

X, and 10 C.F.R. 50.55(e). Whether NCR's themselves do not ;
have much significance in the guality control system, as asserted
by Brown & Root, is immaterial to the legal gquestion whetht
filing an NCR is protected activity. Respondent's quality
control supervisor, Mr. Purdy, acknowledged that the internal
quality control program in a nuclear power plant is one element
of implementing th~ Energy Réorganization Act.

Under the employee protection provision of the Federal Mine
Safety and Health Act, which was one of the models for section
5851, (see S. Rep. No. 95-848, reprinted in 1978 U.S. Code
Cong. and Admin. News 7303), the District of Columbia Circuit
has held that a-miner is protected from retalia‘.ion for noti-
fying his fc;eman or union safety committeeman of possible

safety violations, even though he never contacted federal mine
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inspectors. Phillips v. Department of Interior Roard of Mine

Appeals, 500 F.2d4 772 (D.C. Cir. 1974); Bzker v. Department

of Interior Board of Mine Appeals, 595 F.2d 746 (D.C. Cir.

1978). (See my discussion of these cases and the applicability

of their rationale to section 5851 in Mackowiak v. University

Nuclear Systems, Inc., 82 ERA 8, April 29, 1983.)

Furthermore, I cannot agree with Brown & Root's assertion that
section 5851 has a narrower scope than the employee protection
provisions in OSHA ‘and MSHA. Section 5851, it is true, does

not include a pnrasé-palax¢ex to Usna ana MSHA protecting empluyefs
for the exercise of "any righ: afforded" by these acts. The

ERA, unlike OSHA and MSHA, is not concerned with protection

of employees, beyond that provided in section 5851 itself.

However, section 5851 does contain a broad "catchall®™ provisiorn
protecting an employee for "assist[ing] or participat(ing]...in

any other action to carry out;thg purposes of" the Act. Filing

an NCR certainly is such an action (see discussion above).

I find Brown & Root's arcumants based on textual analysis and
rules of statutory construction unpersuasive, as are the twin
spectres of the "flcod of litigation™ and undue interference
in management pferogatives. If it were necessary to apply
formal rules “of statutory construction to language which seems

clear on its face (see 2A Sutherland Statutory Construction,

4th Ed. 1973, §546.01), I think Brown & Root misapplies the
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rule of ejusdem generis. Its interpretation of the phrase

"any other action®" in section 5851(a) (3) would render that
phrase itself meaningless, while reading the words "other action"
with the following phrase, "to carry out the purposes 2f" the
Act, is simple and straightforward. 1In applying the rule of

ejusdem generis, "[wlhere... the specification of those objects

classed as inferior is exhaustive and general words are added,
then objects of a superior nature are embraced within the general
words sc as to prevent their rejection as surplusage."™ Sutherland
Statutory Construction, .supra, §47.18. By specifying all the

-

W0t dnns 20008 3 ¢ TR LTINS e NEntPITe e @ PETRLd 0 SHMINg
including assisting or participating "in any other manner"” ,
in a proceeding, Congress protectea all activities connected

witn administration or enforcement proceedings and intended

in the last phrase to do exactly what it said, protect any

other conduct which carries out the purposes of the statute.

Under Brown & Root's interpretation, an employee would not

be protectea, for example, if‘%e ;ere fired for talking infor-
mally with the NRC.to find out what the Act requires, but not

to initiate an investigation. While there may be some dispute

in other cases about what conduct carries out the purposes

of the Act, filing an NCR under cuality control programs mandated
by statute and regulations clearly does so.

s

Brown & Root raises the twin spectres of a flood of litigztion

and undue interference in management prerogatives if filing
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an NCR will protect any incompetent or misbehaving employee.

will not. First, the employee must prove, by a preponderance

(o]

t
f the evidence, that filing an NCR was a motivating factor

in the adverse action, a considerable burden when the case
involves an inspector who files NCR's all the time. Respondent
will aiways have an opportunity to show that it had legitimate
management reasons for its action and (if the employee carries
his burden) would have taken the action anyway even if the

NCR had not been filed. (See, e.g., Mackowiak, supra; Dean

Dartey v. Zack Cdmpanﬁ of Chicago, 82 EFA 2, April 25, 5983.)

There is ample evidence in the record to supporti the ALJ's
findings that Aichison made out a prima facie case that his
protected activity was the likely reason for his transfer and
discharge, and tLhat Brown & Root did not meet that prima ilacie
case because its prcfferred reasons were pretextual. Although
I do not think it is necessiry:to restate here all the evidence
which suppeorts these ffndings, certain facts in the record

and inferences reasonably flowing from them should be emphasized.

Atchison made out a prima facie case by showing he engaged

in protected conduct (see discussion above) of wnich Brown

& Poot was awafe and he was transferred and fired on the same
day he filed NCR 361. Brown & Root argues that Atchison's
prima facie case as to his discharge by Purdy lacks the element

of knowledge by Purdy about NCR 296. Of course, Purdy did
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know about NCR 361 and acted precipitously and without giving
Atchison any chance to explain what he meant by 1t. Moreover,

in these circumstances, Purdy can fairly be charged with constructive
knowledge of NCR 296. In a whistleblower case under the Civil
Service Reform Act, the District of Columbia Circuit, paraphrasing
the employee's argument with approval, said that requiring

direct knowledge by the final decisionmaker "conflicts with

the purpose of the [statute] by permitting prohibited retaliation

to be insulated by layers of bureaucratic 'ignorance'." Frazier

v. Merit Systems Protection Board, 672 F.2d 150-166 (D.C.

1s..,. e dpeec abi §ees wuipavyewe; «o.the. cOnstructive

knowledge of protected activities on the part of one with ultimé:e
responsibility for a personnel action may support an inference

of retaliatory intent." id. (Emphasis origyinal) Moreover,
Brandt's memo transfer:iny Atchison, and Purdy's Counseling

Report firing him, both suggest these actions were taken, at

least in part, because Atchison reported defects outside his

area of responsibility.. At‘;hi; point, Brown & Root had only

to produce legitimate, nondiscriminatory reasons for its actions.

This, the ALJ held, and I adopt that holding, it failed to

do.

Complainant fiied many NCR's before numbers 296 ¢nd 361, as
Brown & Root points out, but the others aprarently raised quality
problems limited to the specific item involved (e.g., No. M-82-00216,

"Bolt failure during torque procedure-pipe whip restraint,”
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reported on March 10, 1982). NCR's 296 and 361, however, as

well as the:'822 level"” incident, raised gquestions with broad
implications for tue guality control program. NCR 296 revealed
the poor quality of the work being done by CB&I, a major supplier,
as well as the inadequacies of CB&l's preshipment inspections

and TUGCO's inspections upon receipt of pipe whip restraints.
Backfit or re-inspections of 56 CB&I pipe whip restraints had

to be done and CB&I had to be called in to repair the defects
found. .The "822 level” incident raised similar gquestions,

and NCR 361 would'havg called intc question many inspections
meamianaly onenlssed 'T+ wAnlf ~=per~ that the basic guestion
Atchison was raisind in NCR 361, ttat official inspections '
may have been performed on non-ASME items by employees only
trained for ASME inspections, was reve: answered. Responsibility
for these inspections was formally assigned to Brown & Root
non-ASME trained personnel, by the quality control manual,

but Atchison was questioning whether _“her employees may have

actually performed such insﬁ%cfions which were accepted as

part of the official guality control system.)

Many of the reactions of Atchison's supervisors to these inci-
éents are highly questicnable in the circumstances and lend
support to the ALJ's finding that the stated legitimate reasons
for his transfer and discharge were pretextual. Mr. Brandt

-

concluded that Atchison could not pe;form visual inspection

of welds on the basis of the "822 level" inciaent in which
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Brandt himself said ncthing could be conclusively determined
until the paint was removed. Brandt's opinion at the time
was that the porosity did not exceed permissible levels, but
when the matter was finally resolved several months later,
some rejectable porosity was found, although not as much as

Atchison first indicated.

After the "822 level"™ incident, Atchison followed regular procedures
to get guidance on what to do if he observed defects outside
his assigned area of responsibility. He was instructed that
he should report obvious defects, which he did on NCR 296.
Randy Smith testified that‘applying the AWS porosity standarc
is a matter of judgment and that Atchison acted properly in
reporting the NCR 296 defects. Yet, because not all of the
dcfects he repor:ed turned ou:t to be unacceptable, later after
careful, formal inspections, Branat concluded Atchison was
"continually" rejecting acceptable welds. I note that the

log of NCR's filed during December 1981 to April 1982 shows

a number of defects which were marked void as not being a violation
or not being a nonconforming condition. Apparently, it was

nct unusual for a supervisor to disagree with an inspector's
judgment. Randy Smith, Atchison's immediate supervisor, disaqree~”
with Atchison's'judgment on the "822 level" incident and some

of the porosf{ty indications on NCR 296, yet he rated Atchison
highly, recommended him for promotion after these incidents,

ana on his own initiative told Branat that he disagieed with
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firing Atchison. Brandt asserts he was able on the basis of
these incidents alone to make a judgment that Atchiscn was

an incompetent visual inspector.

Brandt singled out Atch.con as identifying too much porosity

in connection with mapping the defects on NCR 296. But Atchison
was only involved in the first map, not the second which Brandt
also thought showed too much porosity. He reachea this con-
clusion, moreover, because the pipe whip restraints had already
been inspected several times, although he never looked at them
calefully nimselr. ne alsu was irritated about the mapping
process taking so long, although he himself pointed out that

these are large structures and every inch of every weld had

to be inspected. Brandt himself had ordered the re-mapping;

he also had to order a third inspection when he learned from
CB&I that their contract permitted them *o fabricate to ASME,
rather that AWS, standards. Qranjt acknowledged that he had
been mistaken to order tHe mapping under AWS standards and
that all the inspectors and supervisors involved were respon-

sible for it taking so long, not just Atchison.

Brandt also claims he concluded Atchison's ability as
penetrant inspector was juestionable because, when Brandt

at the welds at the 822 level which Atchison was suppcsed

be inspecting, Brandt thought they had been ground or "flapped

too much. Cne aspect of preparation of a weld for a liquid
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penetrant test where necessary is to grind the surface to remove
irregularities that might interfere with the test. (See ASTM
(Amer ican Socie;y of Testing and Materials) E 165, Section

6.2 "Surface Conditioning Prior to Penetrant Inspection," cross
referenced in AWS Dl.l. However, one must be careful not to
grind the weld too much which can close over the discontinuities
for which one is testing (See ASTM Appendix Al.l.1.7)) There
would appear to be some fairly difficult lines to draw here,

yet Brandt claims he was able to conclude, without further

investication, that Atchison, who had just recently been tested

and certified in Level II liquid penetrant examination, receiving

a composite score of 93.4, was iLsing improper technique. ‘randt's

dismissal of all of Atchison's performance evaluations and
inspection certificates as overinflated for pay purposes is
Aot credible. It would call into question the good faith of

at least four other supervisors who signed these documents.)

"N

The parties vigoréusly dispute whether Atchison initiated and

filed NCR 296 or simply signed his name to an NCR which Brandt

ordered to be written. But Brandt knew that Atchison had initiated

the process which led to NCR 296. When Brandt went to look
at the pipe whip restraints he saw that some defects haa been

marked with a black marker. Brandt asked Randy Smith by whom
e

and how the defect.; in CB&l welds, which were beyond his inspectors'
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scope of responsibility, had been identified. Smith told him
that Atchison had been asked by a craft supervisor to look

at the pipe whip restraints before they were installed.

The reactions of Erandt, Tolson and Purdy to NCR 361 and the
"pow wow" note do not seem logical. They all say they inter-
preted the note as an attempt to use the NCR as leverage to
obtain a promotion. Buc¢ the note was addressed to Randy Smith
who had already recommended Atchison for promotion and who
himself had no authority to grant promotions. Randy Smith
himseir aiu not interpret the note as an attempt to obtain

a promotion. If Atchison intended to use the NCR as leverage,
in order tc get his point across, he would have been de~ending
on the chance that Smith would send the note to Brandt, and
the even mcre unlikely coincidence that Mike Foote would give
Brandt the note, the NCR and the promotion recommendation together.
None of them ever asked Atchison'what he meant by the note,

nor did they ask Spith what h; tﬁought Atchison was conveying

by it. Brandt admitted that the evidence supporting his inter-
pretation of the note was so slim he did not include it as

a reason in his memo to Purdy transferring Atchison.

Both Brandt and Puray gave varying, inconsistent explanations
of the written reasons given for transferring and firing Atchi-
son in documents written on that day. The ALJ's finding that

these explanations are not credible is fully supported. Brandt's
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memo to Purdy sail "Subject employee has been assigned respon-
sibility of inspection of pipe whip restraint installation.
Subject employee has demonstrated a lack of ability in performing
assigned task, in that he refuses to limit his scope of respon-
sibility to pipe whip restraints and insists on getting involved
in other areas outside his scope. Consequently, his services

are no longer required."™ On its face, this memo appears to

base Brandt's action on Atchison's reporting of defects beyond

his inspection responsibility. (Since Atchison was told that

he should report such defects, this virtually amounts to an
aamission that a motivating factor in Branat's action was Atchison's
protected activity.) At the hearing, however, Brandt said :
what he meant by "getting involved in other areas outside his
scop2" was that Atchison was wandering all around the plant,
talking a lot on the telephone, talking to other inspectors,
"stirring”™ them up, trying to help them find other jobs, and
generally not attenaing to hig inspection duties. Brandt's

basis for this at the time was flimsy at best. Brandt saw
Atchison in his office with other inspectors, saw him on the
telephcne, overheard pieces of conversations in which others

said Atchison was stirring things up, and saw Atchison in various
locations around the plant for what Brandt thought was nonbusiness
activity. Brandt could not see how Atchison would have the

time to reviea the TUGCO training manual 'vnen he was the only
pipe whip restraint installation inspector. But if Atchison

was the only such inspector, and, as he testified before the
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NRC, he had from 8-13 crews' work to inspect, it would be under-
standable that he was in many different areas and that craft
supervisors sometimes could not get inspections done right away.
Brandﬁ never made any efforts to verify that Atchison was conducting
personal business during working hours, or that his phone calls

and meetings with other inspectors were non-work-related.

No evidencs= was presented to corroborate Brandt's assertion

that Atchison was "stirring up" the other inspectors, and acting

as "placement officer™ to find them other jobs.

prandt attempted to interpret the language Of n1s iremu tO incluae .
Atchison's deficiencies as an inspector (perceivea by Brandt). ’
Brandt claimed that "lack of ability in performing assigned

task”™ meant inability to perform visual inspections which Brandt
had observed in connection with the "822 level” and NCR 296
incidents. Yet Brandt admitted that he would not have fired
Atchison for the "822 level" end_NCR 296 incidents, though

he was leaning in Fhat dttectgon; Brandt claims that he could
conclude on the basis of these incidents that Atchison was
incompetent. But he would have been going contrary to the

judgment of Atchison's supervisor, who observed his work every

day, and the instructors who had given Atchison high marks
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on formal tests which included practical application of knowledge

of testing procedures.

At different points in his testimony, Purdy gave different
rzasons as the basic reason for firing Atchison. At one point,
he said the reason was Atchison's refusal to limit the scope

of inspections; later he said it was poor technical proficiency.
Yet the only matter discussed on April 12 among Purdy, Tolson
and Brandt was the "pow wow" note. As the ALJ pointed out,

if Purdy were firing Atchison in part for incompetent perform-
ance, he could be expected to more carefully.investigate Brandt's;
evaluation of Atchison. When Atchison worked in Purdy's qroup
before being transferred tc Brandt's group, his supervisor,
Richard Ice, rated him as an efficient, very thorough inspector.
Hc had scored high in all his tests and been rated excellent

or outstanding by his supervisor under Brandt, Randy Smith.
Indeed, Mike Foote, who was Rindy Smith's supervisor and re-
ported to Brandt, bad géﬁe to Purdy before April 12, 1982 to

try to get Purdy to convince Brandt to promote Atchison. All
these facts support the ALJ's conclusion that Purdy's reasons
for his inability to place Atchison in his group and discharging
Atchison were not credible and were pretextual. With respect

to Purdy's claim?d inability to place Atchison after Brandt
transferred him, Richarc Ice testified that he had an outstanding
request for an additional inspe:tor and would have acceptead

Atchison. Moreover, Purdy never explainea why he could order
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Brandt to take Atchison originally, but could not stop Brand:
from transferring Atchison back less than two months later.
Complainant therefore has proven that Brown & Root violated

42 U.5.C. 5851 when it transferred and fired him.

I cannot agree, however, witl, the ALJ's recommendation that
Atchiscn should ba reinstated to his former position and that
Brown & Root's actual knowlecdge of Atchison‘s misrepresentations
about his background should not act as a cut-off date for back
pay. The ALJ emphasized that the warning on the application
form is conditional. B.., =2: ~f *%Y%e e ewwiiai. DREeNE. Tont

be cause for... dismissal® on the application form only ceems

intended to provide flexibility so that dismissal would not

be required in all cases for minor inconsistencies or misstatements.

Similarly, when asked what would happen to an employee who
falsifiead his eaucation, Purdy's qualification of his response,
saving "the employee would probably have been terminated" only
indicates caution on his‘paréﬁnoi to make a blanket stacement.
Purdy's comment w;s that falsifving documents is "probably

the most significant deficiency" with which a quality control
inspector can be charged. Moreover, since this case involves
whether Atchison should have been reinstated since his discharge
in 1982, or whether June 1982 should be a cut off date for

back pay, Breyn & Root's personngl practices in 1980 are not

particularly relevant. More relevant is Purdy's uncontradicted

and unrebutted testimony that another employee was forced to
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resign for falsification of an application form shortly before
Atchison was fired. 1In comparable situations, courts and agencies
have upheld the discharge, or have refused to order the reinstatement
of, employees who have falsified information about their background.

See Tube Turns, A Division of Chemetron Corp., 260 NLRB No.

82, March 1, 1982, 109 LRRM 1200; NLRB v. Huntington Hospital,

Inc., 550 F.2d 921 (4th Cir. 1977). Atchison's transgression
was not limited, as he suggests, to the act, "remote in time,"
of falsifying the application. He repeated the misrepresenta-
tion each time he was evaluated or certified for NDE testing
procedures, including‘tbe premotion recommendation which he

solicited from Randy Smith in April, 1982. In Chemetron Corp.,;

supra, a very similar case in which an employee misrepresented
his background on his application and later forged cards to

show that he had taken certain courses, the NLRB held that

the employer was justified in firing him even though he was

a competent worker.

The ALJ implies that ﬁfown & Root should be estopped from taking
action on Atchison's misrepresentation because it had in its
possession since 1980 an unaltered copy of a response from
Tarrant County Junior College showing that Atchison did not
receive a degree. Brown & Root received this information in
response to a foutine inquiry, and there is no indication that
it was ever” -zen or consciously disregarded by management officials.

It seems clear that Brown & Root would have terminated Atchison



-3 o

as soon as they discoverea his misrepresentation even if he

had not engaged in protected activity. Filing a complaint

under the ERA, and even proof that the firing itself was improperly
motivated, should not insulate him from other, legitimate,
management actions. Therefore, I do not think it would be
appropriate, under my authority to order affirmative action

to abate a violation found (29.C.F.R. 24.6(b) (2)), to require
reinstatement of an employee who repeatedly misrepresented

material facts about his background, or to order back pay beyond

the date of discovery of the misrepresentation.

Therefore, Brown & Root is ORDERED:

1. To pay complainant Charles A. Atchison back pay from April
12, 1982 to June 15, 1982, less interim earnings and all legal
deductions;

2. To pay to complainant's counsel, Kenneth J. Mighell, the

amount of $7,875.00 for fees and expenses.

3. To remove all reference to complainant's April 12, 1982

termination from his personnel files.

el 4 P

” , cretar%)éf Lgbor

Dated at Washington, D.C. P g
Ju.‘le IOJ . ! lgﬁo




CERTIFICATE OF SERVICE

Case Name: " Charles A. Atchison v. Brown & Root, Inc.
Case No: 82-ERA-9
Document: Decision and Final Order

This is to certify that copies of the fo:egoing document were
sent to the persons listed below on il L /G& 3

s/

v

)
\\Tﬁ;%p@L /éE{{QAJ;
Charles A. Atchison /S 7

744 Timber Oaks
Azle, TX 76020

Peter R. McClain, Esgq.
Brown & kooc, ins.
P.0. Box 3

Houston, TX 77001

Curtis L. Poer

Area Director

U.S. Department of Labor/ESA
819 Taylor Street

Room 7Al12

Ft. Worth, TX 76102

Vireinia Dean, Esq.

Office of the Solicitor
U.S. Department of Labor
555 Griffin Square Building
Suite 707 :

Dallas, Texas 75202

d

Kenneth J. Mighell, Esqg.

Cowles, Sorrells, Patterson
anu Thompson

1800 Main Place

Dallas, TX 75250

Administrator

Wage and Hour Division
Employment Standards Adain.
200 Constitution Avenue, N.W.
washington, D.C. 20210
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IN THE UNITED STATES
COURT OF APPEALS FOR
2 THE FIFTR CIRZUIT

BROWE & ROCT, INC.,
Petitioner,

V. PETITION FOR REVIEW

RAYMOND J. DONOVAN,
SECRETARY OF LABOR,
Respondent.

e % ws M s W W ¢

Brown & Root, Ine., acting pursuant to Sectieon
2i0(2)!1) of the Bnergf Reorcanizetion Act of 1974, as
amendes, 42 U.5.5. § S851(c)(1), and Rule 15 of the Federal
Fules of Appellate Procedure, hereby petitions zhis
honcrable court for review ¢f zhe Decision &nd Final Order

iesued by the Secretaryy cf Lebor in Atchison v. Brown &

Rogs. :nc., 82-EKA=9, on _June 10, 1983.

Respectfully Submitted,
EROWN & ROOT, INC.

(T oddy

Richard K. walker

DEEEVOISE & LIBERMAN

1200 Saventeenth Street, N.W.
washington, D.C. 20036
(Tel.: 202-857-9800)
Attorneys for FPetitioner

L



Law BFFICES OF
DEBLVOISE & LIBERMAN

IRO0 SEVENTERENTS gTRLLrT w w
st WADH I NSTON D & RO0AC

TELEPMONE BOx mp?- 2800

MEMORANDUM

TO: Michael D. Spence

FROM: Nichclas S. Reynolds
Richard K. Walker

DATE: Aucust 11, 1983

SUBJECT: Comnencement of Appeal in the Atchison Case

———

: !

As we haé planned, the Petition for Review (attached)
of the Secretary of Labor's decigion in the Atchison case was
filed wigh the United States Court of Appeals for the Fifsh Cir-
cuit in New Orleans con Tuesday, Aucust %, the last day of the 60
day period allicwed for f£ilinc such a petition. If Atchison Aoes
not crosse=petition by August 12, the issuee before the court of
govals should be confineé t0 thos¢ issues concerning points in
the Secretary's decision that we contend are erroheous,

The administrative recoré in the case must be preparec
¢ fi7eé LY vhe Department of Laber within 40 davs after the
cretarv is served with our Petition, and the record therefore
ould he filed by the fourth week in September. Our initial
i€ef in the arneal wiil be due 40 days thereafter, or by the
ret week in November.

cc: R.J. Gary
L.F. Fikar
+T.R. Loeke, Jr.
B.R, Clements
D.N. Chapman
B.C. Schmidt

(with attachment) AUG 1 2 lm

Enclosure:

RECEIVED -

I. Rl lQC‘E. ,P"
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™is
copies of the
mail, postage

CERTIFICATE OF SERVICE

is to certify that, on August 9, 1983, I served
foregoing Petition for Review by first class
prepeid, on the persons listed below:

Charles A. Atchison
744 Timber Qaks
Azle, TX 76020

Curtis L. Roer

Area Director

U.S. Department 0f Labor/ESA

819 Taylor Street

Room 7Al2 '
Fe. Worsh, TX 76102 !

Vircinia Dean, EPsc.

Office of the Sol:citer
.S. Department of labor
SES Griffin Sguare Buildingc
Suize 707

ballas, TX 75202

renrneth J. Mighell,

Cowies, Serrel.s, Fs
&né Thompson

1800 Main Place

Dallas, TX 75250

Administrator

wage and Hour Divasion
Exployment Stanéards Admin.
200 Constitution Avenue, K.W.
washington, D.C. 20210

/" U /l‘.-“/‘
Frederick J. Kdlliion, ESS.
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U.S. Departmei: & 2008

Roor 7A12, 819 Tavlor
For: Worth, Texas 76102

Aprii 22, 1992

-~

Mr. <orcéor. Purgy
02 Manager
brown & Root. Incg.
®, 0. By it
Gien kKose, Texas 76043 1
SRRy - = w e 2 2 Lk %

Jegr Nr., Puray:

» ry

This will motiiv vou that the Wage and Hour Division c¢f the U. S. Department

cf Labor hae received a complaint from Cnarles 2. Atchison zlleging discrimi-

ratory emp.:ment vractices in violation of the Enmergy Reorpanization Act.
R

Trit charpe wis Teoeived by our_ofiice on April li, 1982. We have enclosed
a copv of the cerrlzint, & copy of Regulations, 29 CiR Part 24, and a copy
of the vertinen: ¢-ction of the Act.

< i

ticne aileges This case has beern assigned to Assistant Arec Directer
: S, Favrmar whnee first action will be to try and achieve a murtually

ste2able settles.n: through conciliation. I: this is net stiainabie, Lhe

3w reruiTe: Inat an .nvestigation bec conducied af sonr o« possitlie. Ton

LTV ENCToTEeney woaw Will he gpiven everr oOfSoriuRLIy, LU Prescil any TedeVon
IRl ormaciy Ty v iddnse o OUT FEDTRFETI T IVE,

" b N
SLalty YOU - T4 NS IR pers I LY

tion in This
N

¢= the Secretary of Labor to conduct an investipatier into the

.
.

3

.



u.s. Departmen ol Lave

Room 7Al12, 816 Tavlor
Fort wWorth, Texas 70102

CERTIFIED MAIL N 2717047

Mr. Charies A. Atchison
7w~ Timberoaks
Azle, Texas 76020

Dear Mr. Atchison:

Tnis will acknowledze receipt of vour complaint against Brown & Roor, inc.

allecging violations cf the Energy Recrzanization Sct. Your complaint was

received in this office on april ie, 1982,

The At regquires thu Secretary of Labecr te notifs the serson named in the
complzin: of iie “ilinz and to conduct an investicatiorn intc the alleged
violetions., JonFesuenlliy, we are providing Browe- & hooi, In. with 3 ¢

of vour ¢omplaan: and advising of the Wape and nour bivie:.n'r resconsipli-- R
lities vader this _3<. We heve enclosed & oo pw 2 the neriinifl ssctics

of the Act. at. ety ¢f Regulasions, 28 CFF Ture 3¢ {ox your informsgion.

iis case has neeT aseitned t

wvness first rivn will be to

sement ShYough :-n::l;a:ica. -

¢ "be concucted o £00n oF possd
rive it TO Our rafresentative

You Lave 8DV ZueSTtions 4o not

| Zo-=3417.

-~ “ :

| SANcyTeIV,
o \
g -

ol e e e

ST -
s - Curs iy L Fper
: -
| T Litecto:

. Lngicsures

?;.Sr‘.
Reg. 24 !
€&z  KRC /
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e

k o -
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=

-




3 .',:‘ e Fom Aporoved o
% T . Budge! Bureau No 44-R0O30« \
|
U.S. DEPARTMENT OF LABOR |
EMPLOYMENT STANDARDS ADMINISTRATION EMPLOYMENT INFORMATION FORM ﬁ
WAGE AND HOUR DIVISION ‘
" The report 1s suthorized by Section 11 of the Fair Labor Standards Act. Whiie vou are not required 1o respond, submission of o A
| this information is necessary for the Division to schedule any compliance actins Your identity will be xept confidential 1> the
. maximum extent possible under existing law..
'
1 - 1. PERSON SUBMITTING INFORMATION
| A. Name (Print firs: name, middle initial, and last name) | B. Date
. PE = i
! M: 1T S, '
: Mass "C. Telepnone number.
: M= i (Or No where you
! M. i car be reached) H
+ D). Agecress: (Numbe:, Street, Apl. No.)
] ‘City, Cuunty, State, ZIP Code)
i o A
. E. Check one of tnese bones
: __i Present emjiovee '"_; Former empiovee i ! Other _
| c! establishmen: . of establ:z’sment (Speciiv: releizve. ution, e1cd s
2 ESTABLISHMENT INFORMATION
(2 Nome of estabishnes: & Ser { B. Telepnont Number O
I _-;( - L - -
! Ko
T Adcress of estabisnhmert (Number. Street
i .
tCi. Toumty., Stete. 2P Coce ‘
' B, t
et Buntyr v €5 in-:-w: iL. Does ine 1o have wracwon - - . -
1 B 1t - 1LY Laor nca
: > o nid | -
. i M *Yes”, name onu €1 thu pnatienE
i
: : e
. ,’ - P o7 moimes: Fog example; school. larm. Msiite L ett. thr witem . £O0S TLOTE, WAC tSai: ‘
el E SESTINT T 00 Jo:! mine, construciion. tTuCKking . € ° H
1
T i e pSiauitsrmes nos . reovss) Govesnment or federaily @88:8teC Cunitell, CRUCH IRT aPDIOPIIZIE DLatey !
T Tormighes poo j Furnishos senice: t- Sericens CORSIETCT ‘
) ‘
, i A S p— - 3
. Uoes eSlebiehmen £, pueSs 10 OF MTEIVE FLOUS 1L OIner Dlatus ".
1 Yes _ N¢ __ Don’t anov |
' 2 EMPLOYMENT INFORMATION
- S 'Cc’~::;_r_11ﬁ_f‘_£ D & & F i‘present ¢+ forme- empicyec ef ezrzsliass e otnerwise compiete Forly
} Pen Ol emeLoviee (rensn, vear B. Due o2 4r2? e i

- -
TC‘ - = ot ! Month Da\ Yeaf
(1 s1all et siale present

|

C. Give vour job title anc cescribe pnofiv ihe kinc 0! woik you G

|
i
:
|
! ~
I
|
L

Form WH3 (Rev. Oct. 1880,
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D Methoc of payment

$ per en» P
(hare) (Mour; week monih et-

1. Enter in tac Loxers helow the hours you usually
work eacr ¢a- ar cach week (iess time off for
meals

R " T | F st TOTAL

|
|
" s
!
!

e L

———— - — -

r (CHECK THE APPROPRIATE BOX(ES: AND EXPLAIN BRIEFLY IN TiHE SPACE BRLOW 1o c:
(1f vou need more Sp8ce use #r R ILIONE, toe” N

you believe violate the Wage and lour laws

fore
: Doe. not pav the minimum wage
T Dioes not pEY PROPET Ovettime
' Does not pay preva.ling wage geter—ination ior

Federsi Crovermnmen:! ¢: fegers!!y ns-i57ed conralt

Appreaimets date of allegec fiscrinine. .7

M

Siovment pracuces which
vape: and attach it tc tme

.
Discharged empioves - ause of wage garmasi.
ment (expiain below

Excessive gedurlion rom wages because of wege
gamishmen® (exp.a:n o« iow,

Employs niunors unde- = .nimum age for job

Other 1exp.an belnw

—
- -
- - e
.-
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- - ——————— —— . o o e ——. ——— — - ——— ————————————— —
— e —— -— —— — ——— - — - — ——— . b - - —
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(NOTE: 1 vou think i* wouldrbe difficu!t for us 1o loccie the cno’alishmém or whrre vou live give directions or ohoth mep )

COMP_AINT TAKEN BY.
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