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i

I. INTRODUCTION

On October 7, 1983, intervenor Seacoast Anti-Pollution League
4

(hereafter "SAPL") filed a motion pursuant to 10 C.F.R. 5 2.704(c) for
:

the recusal of Chairperson Helen F. Hoyt from the Licensing Board
The only responses ,

presiding over this operating license proceeding.i

to SAPL's motion were filed by the Staff and Applicants; both answers
On November 2, 1983, Judge Hoyt issued an: opposed the recusal motion.

| As required by 10 C.F.R. 5 2.704(c),

f.
Order denying SAPL's recusal motion.

On
Judge Hoyt referred the matter to the Appeal Board for review.

(hereafterthe Appeal Board issued ALAB-748, 18 NRC-

November 16, 1983,
.

" Slip Op.") which affirmed Judge Hoyt's Order denying SAPL's recusal
.

The Appeal Board stated that it acted promptly in reviewing themotion.

matter in accordance with its ". . . standard practice in matters of
:

this kind." -(Slip Op. at 3). In this regard, it should be noted that
'

the recusal motion was filed in the midst of the operating license pro-

i' ceeding accompanied by a request that the Licensing Board stay further

:

~~ . . - , - v ,
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proceedings pending resolution of the recusal motion.3/ On December 1,
.

1983, SAPL petitioned for Commission review of ALAB-748 pursuant to 10 C.F.R.
For the reasons discussed, the Staff opposes the petition

92.786(b)(1).
'

for Commission review.
'

II. DISCUSSION

The regulation governing petitions for discretionary Commission

review of decisions of an Atomic Safety and Licensing Appeal Board is
,

That regulation provides, in pertinent part, that a
.f 10 C.F.R. 5 2.786.

party may file a petition for Commission review ". . . on the ground that.

)
the decision . . . is erroneous with respect to an important question of

No such important question has been raised infact, law, or policy."
i

SAPL's petition.

SAPL alleges that the legal standard utilized by the Appeal Board

(as well as Judge Hoyt) in ruling upon the recusal motion was erroneous.

That standard was recently determined by the Commission in Houston Lighting

] -
and Power Co. (South Texas Project, Units 1 & 2), CLI-82-9, 15 NRC 1363

In that decision the Commission adopted the legal standard that
(1982).'

" alleged bias and prejudice to be disqualifying must stem from an extra- _t

,-

judicial source and result from an opinion on the merits on some basis
. other that what the Judge has learned from participation in the case."

~

15 NRC at 1365 citing U.S. v. Grinnel Corp., 384 U.S. 563, 583 (1966).

In addition, in South Texas, the Commission re-affirmed its prior holding

in Commonwealth Edison Company (La Salle County Nuclear Power Station,+:

that as a matter of law,
' Units 1 and 2), CLI-73-8, 6 AEC 169, 170 (1973)
,

'l

preliminary assessments made on the record during the course of an
i
i

',-

The stay request was denied by the Licensing Board by Order dated
1/ October 21, 1983.

.
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adjudicatory proceeding based solely upon application of the decision-

maker's judgment to matters properly before him in the proceeding do not

compel disqualification. Id. The standard for recusal adopted by the

Commission is the same standard that is applied to federal judges, and is

based upon a decision, U.S. v. Grinnel Corp. supra, that has been con-'

2/ in cases examining recusal under 28 U.S.C. 9 455,sistently applied'

In ALAB-748 the Appealof federal judges, justices, or magistrates.
.

Board applied the general rule for disqualification in accordance with

the Commission's South Texas decision. The Appeal Board concluded:

All of the examples of alleged hostility to SAPL and
1.

other intervenors involve rulings, conduct or remarks
by the Licensing Board Chairman in response tot

matters that arose during the administrative proceed- .;

This being so, we must agree withings in this case.,

Judge Hoyt and the opposing parties that no basis1

for disqualification has been established under the,

general rule applied in Commission proceedings.
(footnote omitted) (Slip Op. pp. 5-6)..

SAPL contends in its petition that it is the position of the'

Applicants and Staff "that no matter how pervasive the appearance of bias
t

i ' and hostility [is] on the part of the Judge, [if] the actions giving rise
-

i

to that appearance stem from participation in the hearings, [it] is not

' extra-judicial', and therefore cannot serve as a basis for recusal.""

(Petition,p.4). Contrary to SAPL's assertion, the Staff noted in its
. .

response to SAPL's motion that some courts have recognized a narrow

exception to the Grinnel rule, under which even " judicial conduct," if

f

Phillips v. Joint Legislative Committee, 637 F.2d 1014,
1U70 T5th Cir. 1981); Johnson v. Trueblood, 629 F.2d 287, 291-92
See, Je. .:-2/

(3d Cir.1980); United States v. Sibla, 624 F.2d 864, 869 (9th Cir.
1980); In re International Business Machines, 618 F.2d 923, 927-32
(2d Cir.1980); Hepperle v. Johnson, 590 F.2d 609, 614 (5th Cir.
1979); Davis v. Board of School Commissioners, 517 F.2d 1044,!'
1051-52 (5th Cir. 1975).,

t

.
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extremely prejudiced, can result in disqualification.3/The Commission

in South Texas, supra, noted that the exception for extreme prejudice
15 NRC

has been invoked by the courts in only the most extreme cases.

Significantly, however, the Appeal Board concluded in ALAB-748at 1366.

that even if such a standard were to be used here, based upon a "carefu[1].

canvass [ing] [of] the materials submitted by SAPL in connection with its

motion," and its familiarity "with the context of the litigation by virtue

of . . . [its] earlier rulings on requests by SAPL and other intervenors

for directed certification . . . ." (Slip Op. pp. 6-7), none of the

events and allegations raised by SAPL, taken ". . . independently or

collectively, rise to the level of demonstrating a preconceived opinion

on the merits or a showing of pervasiva bias or prejudice by the

Licensing Board Chairman" (Slip Op. p. 7).

Almost all of the factual allegations raised by SAPL against
Rather,

Judge Hoyt do not even relate to the merits of the proceeding.'

these allegations relate to procedural matters; i.e., the way in which _

Judge Hoyt presided over a complex, multi-party, heavily contested
As noted by the Appeal Board

proceeding, and a prehearing conference.

in ALAB-748, supra, friction between a judge and counsel during even a

-
brief trial does not constitute " pervasive bias." Slip Op. p. 4 citing

Members of the Board of Regents of State of Florida, 708 F.2dHamm 5.

i 647,651(1983). Accord, Plaquemines Parish School Board v. U.S.,

415 F.2d 817, 824-25 (5th Cir. 1969). SAPL's allegations of bias!

essentially stem from its interpretation of factual incidents involving

Judge Hoyt's ruling on procedural matters and her attempts to control

.

" Response Of The NRC Staff In Opposition To SAPL's Motion To Recuse
31, 1983) p. 3 (hereafter " Staff Response").3/ Judge Hoyt" (October

.

_ _ _ _ _ _ _ - _ _ _ _ . _ _ _ . _ _
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O Judge Hoyt ruled upon SAPL's allegatiobs as a whole.the proceeding.

and considered therein charges or arguments made by SAPL on behalf of other
+he various

intervening parties. The Appeal Board likewise reviev

events and likewise concluded that such events', wheth
ed

m on
independently or collectively, do not show a

r-

.

..R.
the merits or pervasive bias. ALAB-748, S1,

eview of
5 2.786(b)(4)(ii) provides that a petition fo. mm..

factual matters ". . . will not be granted unle'ss it appears that the

. . . Appeal Board has resolved;a' factual issue necessary for decision in

a clearly erroneous manner contrary to resolution of that same issue by
-

That necessary predicate to further factualthe . . . Licensing Board."
'

review of SAPL's allegations has not been satisfied here, as the Appeal

Board in ALAB-748 did not express any disagreement with Judge Hoyt's Order

as to any factual issues.

SAPL contends in the alternative (Petition, p. 4), that " Commission
*

review of ALAB-748 should be granted because the Commission's interpretation

in Houston Lighting [CLI-82-9] that disqualifying bias must generally be

extrajudicial is erroneous and contrary to the intent of Congress . . ."

in enacting the 1974 amendment to 28 U.S.C. 9 455.
(Petition,p.4). -

-

.

In its Petition, SAPL acknowledges Judge Hoyt's denial of its
recusal motion based upon her efforts to control the course of the4/

< -

(Petition,
proceeding and the conduct of the participants.SAPL complains that nowhere is there a finding that app. 5-6).
party refused to comply with the board's directions or was guiltyIn response,
of " disorderly, disruptive, or contemptuous conduct."

,

l:
the Staff disagrees with the assertion that a presiding officer

'

must first make a finding of disorderly conduct before it can actMoreover, Judge Hoyt distributed to the|- to control the proceeding.
parties and actively followed the Commission's " Statement Of Policyf ,

On Conduct Of Licensing Proceedings," CLI-81-8, 13 NRC 452 (1981).>

As required by that Policy Statement, the Board set and adhered to
.,.,

f

"

.:
i'

'

schedules, granted extensions of time only for good cause, managed
discovery, utilized summary disposition where there was no genuine

' '

,

issue of material fact or law, required the filing of cross-
f, examination plans, and imposed sanctions in one or two instances.
p j,-

v- 1

:
*

' , - - - .
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N> When originally enacted, 28 U.S.C. 9 455 (1970) had required a judge> '

to disqualify himself only if it would be improper "in his opinion" tof
This subjective standard was replaced in 1974 by theQ continue to sit.

objectf[standardnrewfoundin28U.S.C.9455(a).E/ Contrary to SAPL's"

i X
' ~;. -assertion,'at no place in the present statute or its legislative history'

-

is there language to demonstrate a Congressional intent to apply 5 455 to
<

opposed to acts stemming from an extra-judicial source.5/
:_

'

judj al acts

Q}'The federab-courts have, indeed, reaffirmed their previous~

, .(1s *kstatixents of theLla~w of disqualification in decisions rendered after thea w,
' "'

One of the first cases to raise the issue of
,

1974 amendment to i 455.

the amendment's effect was Davis v. Board of School Commissioners, supra
'

In that decision, the Court of Appeals for the Fifth Circuiti pu

k note'1..

cb' served that the amended language of 5 455 was new to the federal lawt t

, >j,
of di,squalification, and stated that its task was to determine "whetherQ s ,' . . .3 _

J

!\congressintendedtooverruletheglossplacedon[28U.S.C.]6144
,

3

g{rblated disqualification provision], and impliedly on i 455, by court
-s , ,

"'?
,-.

,

dicisions that it applies only to conduct which runs against a party and
y

-

1a"W"
-

not the lawyer . . . and that disqualification re-sults from extra-judicial
a

f'.
,

28 U.S.C. 9 455 (Supp. V 1981) provides in relevant part:5/-

Any justice, judge, or magistrate of the United States
v

,(a)''~

shall disqualify himself in any proceeding in which his(
, ^

1 impartiality might reasonably be questioned.>

l 1 (b) He shall also disqualify himself in the following
>

a circumstances:

Where he has a personal bias or prejudice(1) concerning a party, or personal knowledge of. . .

disputed evidentiary facts concerning the
~'

proceeding.,

yy
,

93-1453, 93rd Cong., 2nd Sess. (1974);
,

vt s
See generally: H. Rep. No.6/ reprinted in 1974 U.S. Code Cong. and Ad. News p. 6351; S. Rep. No.'. _

t

', 93-419, 93rd Cong., 1st Sess. (1973).
j
e

i - - - __- - _ - - - _ _ _
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conduct rather than from matters arising in a judicial context."

The Court found "no suggestion in the legislative historyF.2d at 1052.

that these decisions were being overruled or in anywise eroded . . . ."

The court concluded that disqualification should be determined "on
,I d .

the basis of conduct which shows bias or prejudice or lack of impartiality'

by focusing on a party rather than counsel . . . and on the basis of

conduct extra-judicial in nature as distinguished from conduct within a
,

And in Johnson v. Trueblood, supra note 1, thejudicial context." Id.

Court of Appeals concluded:

~[1]n general, it seems that 9 455(a) was intended
only to change the standard the district judge is to
apply to his or her conduct; it does not alter theThus the ruletype of bias required for recusal.
. . . continues that only extrajudicial bias
requiresdisqualifigtion. (citations omitted)
629 F.2d at 290-91.-

It is thus clear, contrary to SAPL's assertion, that the amendment

of 28 U.S.C. 5 455 in 1974 has not diminished the force of the general

principle applied by the Commission in South Texas, supra that disquali-
Without citation to

,

t fying bias must stem from an extrajudicial source.

any authority, SAPL proffers the new argument that Judge Hoyt's dctions
,

were not " judicial" in any event ". . . since the incidents described,f

"

although they occurred in the hearing room, were usually directed not to

matters of law or evidence, but towards the roles of the parties and the
,

,

L

! [ sic] counsel."8_/ (Petition, p. 4, n.2). This argument is likewise

, ,

See also Phillips v. Joint Legislative Comittee, supra, 637 F.2d at
T070; In re International Business Machines, supra, 618 F.2d at7/-

927-32; United States v. Sibla, su ra, 624 F.2d at 869; and~

at 614.Hepperle v. Johnson, supra, 590 .

This argument was not raised by SAPL below, but could have been.
Even though this itself is grounds for denial of the petition in

~ 3/
this regard (see 10 C.F.R. 6 2.786(b)(4)(iii)), the Staff will

-

briefly respond.

v ._
-
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without merit, for as the Appeal Board recently observed in ALAB-749,|

18 HRC (November 28,1983) inthisproceeding,.that"[m]attersare

extra-judicial wnen they do not relate to the jadge's official duties in

the case" (ALAB-749, Slip Op. at 8 citing In re International Business

Machines Corp., 618 F.2d 923, 928 (2d Cir. 1980)).9/As noted by the
'

Appeal Board in ALAB-748, "the allegations of bias stem entirely from the
.

Judge's conduct during the course of the proceedings rather than from an

extra-judicial source" (Slip Op. p. 2, 8). In IBM, supra, the court gave

an example of disqualifying extra-judicial bias, in the instance where a

Judge's first cousin would be a party to a case being litigated before
Although this is not within the " third degree of kinshipthat Judge.

that requires disqualification pursuant to 28 U.S.C. 6 455(b)," the court

stated that " reasonable men might well questien his impartiality where a
Other examples of

close personal relationship exists between the two."

bias emanating from extrajudicial sources may occur, for example, where

the Judge has personal knowledge of disputed facts; where the Judge pre-

viously represented a party "in the matter in controversy"; or where the

judge has a financial interest in the subject matter in controversy.

See 28 U.S.C. 6 455(b). Contrary to SAPL's assertion, there is no support.

for the novel proposition that matters relating to a judge's actions in
-

presiding over the participants in a proceeding constitute extrajudicial

rather than judicial actions.

Similarly, SAPL argues that the Appeal Board failed to address the
.

fact that there have been some negative newspaper articles in New Hampshire,|
!

j
. _ _ . Accord, Johnson v. Trueblood supra note 1, 629 F.2d at 291 (" extra-

judicial bias refers to bias that is not derived from the evidenceor condect of the parties' that the judge observes in the course of
9/~

the proceedings").

, . . .. .

_ _ _ .

--
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regarding the Seabrook OL hearings, and Judge Hoyt in particular. (Peti-

tion,p.10). To buttress its position, SAPL has. referred to a number of
Innewspaper articles attached to its recusal motion previously filed.

response, it should be initially noted that the Appeal Board made it

clear that it ". . . carefully canvassed the materials submitted by SAPL
-

in connection with its motion." (ALAB-748, p. 6). Contrary to SAPL's

assertion, such articles do r.ot present "a significant evidentiary basis"
.

for SAPL's recusal motion. Rather, the evidentiary record (which would

fall within the Appeal Board's review) is the proper and appropriate evi-'

dentiary basis for the proceeding. In addition, many if not most of the

submitted articles, as well as other contemporaneous 1y issued articles,'

.

appear based to a significant extent on interviews given by counsel or

representatives for certain intervening groups and participants in this

proceeding. In administrative proceedings, as in courts of law, attorneys

are expected to make their record and present evidence in the administrative!

proceeding itself, not in the media. Pacific Gas and Electric Company'

(Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-592, 11 NRC 744,

j 750 (April 11,1980). Reliance on such media reports simply provides no

proper or appropriate basis for disqualification of a presiding officer.N
i

.

There is a procedural claim made by SAPL that should be briefly
| -10/

noted. By pleading dated November 15, SAPL filed a reply with the
Licensing Board to the Applicants' and Staff's answers in opposition

'

:
to SAPL's recusal motion. This document was filed almost two weeks'

Contrary to SAPL's assertion, thisL after Judge Hoyt had ruled.3

| procedural matter provides no basis for Commission review of ALAB-748.F !
First, a moving party has no right to reply to answers filed by
others. 10 C.F.R. 5 2.730(c); Detroit Edison Company (Enrico Fermi

-

Atomic Plant, Unit 2), ALAB-479, 7 NRC 470, 471 (1978). Moreover,,

if a separate motion for leave to reply is filed, it has been held
that the reply itself should not be attached. Public Service Company

+

| of Oklahoma (Black Fox Station, Units 1 & 2), LBP-76-38, 4 NRC 435,
4 9 (1976). At most, SAPL's argument involves a minor procedurali

issue, which is not within the "important question of law, fact, or
policy" as required for Comission review by 10 C.F.R. 6 2.786(b)(1).

f
- -- - - __
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III. CONCLUSION

For the reasons stated, SAPL's petition for Commission review of

ALAB-748 should be denied.
Respectfully submitted,

p a:)
nit

RoyP.Le%
-
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Deputy Assistant Chief.

Hearing Counsel
!

Dated at Bethesda, Maryland:

i
this 16diday of December, 1983
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