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.- ! 1 - NUCLEAR REGULATCRY COMMISSION 012--*

t WASHINGTON, D. C. 20558

h //f-[March 15, 1993
,,,,,

MEMORANDUM FOR: Jesse L. Funches
Deputy Controller

FROM: Edward L. Jordan, Director
Office for Analysis and Evaluation

of Operational Data

SUBJECT: FY 1993 BUDGET - 100 PERCENT FEE RECOVERY

In response to your memoranda of January 21, 1993 and February 25, 1993, AE00
confirms the following:

1. Power reactor resources should be uniformly applied to all reactors.

2. None of the 1993 resources are allocated to nonpower (test and research)
reactors. .

3. Resources applied to NHLL (fuel facility and materials) are correct.

If you need any additional information or clarification, please call Gina
Thompson of my staff on x24623.

,

/ [W.

Edwa' . Jord' , rec
,

Office for Anal sis and Evaluation
of Operational Data

cc: J. Holloway, OC
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Notice: This opinion is subject to formal revision before publication in
th Federal Reporter or U.S. App.D.C. Reports, Users are requested to
notify the Clerk of any formal errors in order that corrections may be made
before the bound volumes go to press, ,

i
|

Enitch States Court of Eppealg |

PoR THE DISTRICT or COLUMBIA CIRCUIT

|

1

Argued November 5,1992 Dodded March 16, 1998 i
t

I
No. 91-1407 I

:
ALLIED. SIGNAL. INC,

PETm0NER

v.

U.S. NuctEAa REcutAMay COMMIMEON -

AND THE UNITED STATE: or AMEmica.
~ RESPONDENT 5

No. 91-1435

CoMausTrow ENcrNEERING. INC

PETmONER
\

V.

U.S. NUCLEAR REQULAMRY COMMIS50N
AND THE UNITED STATES Or AMEN cA.

RESPONDENTS '

Bills of costs must be fued within 14 days after entry of judgment.~

. The court looks with disfavor upon motions to Ale bills of costs out'

of time.

.

_ _ _ _ _ _ . _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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| No. 92-1001

Coumurnow ENclNEEn!Nc INC,

PETITloNEm

.

; v.

U.S. NUCI,EAa Recur.AToaY CountSNoN

AND THE UNITED STAMS or Amma:CA.
RESPONDENT 5

No. 92-1019

AtutD.SicNAL.1NC,

PETmoNEa

i v.
[

U. S. NCCI.EAm REcet.41ony CouusssioN.

RESPONDENT
i

Peddons for Review of An Order of
the U.S. Nuclear Regulatory Commission

Joks Hof, with whom Leonard A. Miller was on the brief,
for petnioner ABied Signal, Inc. in Nos. 91-1407 and 92-1019.

Harold F. Reis, with whom Michael F. Realy was on the
brief, for peddoner Combustion Engmeering, Inc. in Nos. 91-
1435 and 92-1001.

L. Michael Rajky, with whom William C. Parler, General
Counsel, John F. Cordes, Sr., Solicitor, and E. Leo Slaggia,
Deputy Solicitor, U.S. Nuclear Regulatory Commission, and
Katherine Adama, Attorney, Department of Jusdee, were on {.

the brief, for respondents. !-

.

I

|
,
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Before: Sitsanum, WILums and D.H. GINmUaG, Circuit
:
I

Judpee.

Opinion fcr the Court fDed by Ciremit Judge Wit.ums. I

Wit.ums, Circuit Judpe: Congress has directed the Nucle-
ar Regulatory Commission to recover 100% ofits costs than

i

those who receive its regulatory "servlees" and to aBocate the
costs " fairly and equitably" among those recipients. Petition-i

ers AHied Signal and Combusdon Engineenng challange an
)

NRC rule making that aHoestion; they also attack the NRC's
,

denial of vanous requestad exemptions kom the fees. They
auere that the Commission's actions did not satisfy Con-
gross's " fair () and equitabl(e]" standard and also were arbi-
trary and capricious. We agree in part and romand the esse ,

to the Commission. !

!

Under authority granted in the Independent Of5ces Appro.
priation Act of 1962 ("IOAA"),31 U.S.C. I 9701, the Commis. !
sion has long charged fees to any person who received a |
"senice or thing of value" ko:n the Commission. ('Ihat term
includes, perhaps oxymoronicaHy, " regulatory services" such ;

as pennit processing.) In 1986, Congress expanded the ;

NRC's recovery authority in the Consolidated Omnibus Bud- |
get Reconciliation Act of 1986 (" COBRA"), Pub. L. No. 99- i
272,100 Stat.147, and authorised it to recover 33% ofits total |

annual budget through fees. Because 10AA fees could not
generate that sum, Congress aBowed the NRC to assess fees
not only for the aernee speci8e costs covered by IOAA but
also for the Commission's preene costs of operation (e.g.,
costs naamia#ad with rulemaking proceedings or safety re-search). Later acts raised the budget recovery level to 46%
for the years 1988 through 1990.8 In w,J..g out the 38%
and 46% recovery mandatas, the Commission hnposed fees
for generic costs only on licensees who operated nuclear
power reactors, reasoning that they absorbed the most regu-

'See Onnibus Budget Reamciliation Act 41987, Pub. L. No.
100-203,101 Stat.138k275; Omnibse Reameiliation Act yless.
Pub. L. No. 101-239,103 Stat. 2132.

-
,

,

|

- - - - - _ . - _ _ - _ _ _ _ _ _ -
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latory resources. See Flanda Power and Light Co. v. United !

- States, 846 F.2d 766 (D.C. Cir.1988).
!

In the 1990 Omnibus Reconciliation Act ("1990 OBRA"),
Pub. L. No. 101-508,104 Stat.1888-299, Congress raised the

,

reces mandate for 1991-96 to 100% of the Cnemianian's !
budget, see Pub. L. No.101-608, i 6101 (coddled at 42 U.S.C. !

i 2214), and told the Commission to promulgate a rule apper- :
tiorung the generic fees " fairly and equitably" among licen- I

sees. Id. at i 6101(eX3) (coddled at 42 U.S.C. I 2214(cX3)). .

The legislation further said that "[tlo the ====== extent
practicable, the chuges [ assessed by the mie] shaR have a

!
reasonable relationship to the cost of prem.g regulatory
services and may be based on the allocation of the Comnus-

I
sion's resources among licensees or classes oflicensees." Id.

|
After notice and comment, the Commission issued a rule ;

pu.yGng to carry out these drections. In doing so, it
I imposed fees on vutuaBy all licensees. See Revision of Fee

iSchedules; 100% Fee Recovery (the " Final Rule"),56 Fed.
i

Reg. 31,472 (July 10,1991) (coddled at 10 CFR il 52,71,170, ;

and 171). |

!
I i

Allied, a uranium hexaSouride (UF.) converter, first com- I

plains about the Compusson's failure to consider the inabdity
of UFs convertars to " pass th:vugh" OBRA fees to custom-
ers-l.e., to recoup them in whole or in part by raising pnees.
Allied asserts that the Commission's treatment of the issue
wo meansistent with OBRA and also with the NRC's treet-
ment of other beensees' passtbrough capabGity.

Allied's claim resta on simple facts. It explains that domes-
tie UF. converters compete with foreign UF. converters who
are not sub,)ect to NRC licensmg and thus are not reqered to
pay NRC fees. Competition, it says, is stiff; success in
bidding on UF. conversion contracts often turns on differen.-
tials as small as one cent per pound. Fees imposed under the
Final Rule, however, add up to almost five cents per pound of
UF.. Because adding the fee to their prices will drive*

. customen to foreign converters, domestic UF. converters,

|

|

- - _ - - - - - - - _ _ _ _
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cannot pass the costs forward. Allied draws a sharp contrast
between UF. converters and other NRC licensees such as ;

electrie utilities, which it says are readily able to pass the
costs on to customere. N Commission disputas none of
these assertions.

Allied's statutory theory rests both on the 1990 OBRA and !
on the legislative history of 1986 COBRA-the lattar being
explicitly linked to the 1990 OBRA via its legislative history.
Section 6201(eX3) of the 1990 OBRA (codi8ed at 42 U.S.C.
I 2214(eX3)), prendes that -

(t]he Comnussion shall establish, by rule, a schedule of
charges fairly and equitably alloestmg the aggregata
amount of charges . . . (necessary to recoup 100% of the
Commission's budget).

(Emphasis added.) N Conference Report to the 1990
OBRA states that the Commission has "the discretion . . . to
assess annual charges against au ofits licensees." H.R. Conf.
Rep. No. 964,101st Cong.,2d Sess. (1990), at 961. At the
same time, however, the Report expressly "reamrm(s) the
statement of the (Soor) managers (of 1986 COBRA) on the
present authority'' of the NRC to assess fees. Id. Nt

,

statement in turn declared that it vn ~he " intention of the ;

conferees that, because certain Cor.aMon licensees, such as
!

universities, hospitals, rosesreh and medical and
!

uranam gvdwers have limited ability tapass the I

costs of tAsse charpss to the ultimata consumer, the I
sion should take this factor into ocopunt-in- I

'

whether to modify (its) current fee schedule for such licon-
3

sees" 132 Cong. Rec. H8797/8 (March 6,1906) (emphases I

added).

N statutory language and legislative history do not, in,

our view, add up to an inexorable mandate to protect classes
-

of licensees with limited abGity to pass fees forward. Even
the 1986 legislative history, written in the context of CO-
BRA's less-demanding 33% recovery mandata, only directed

*

. the Commission to "take . . . account" of passthrough consid-
'

erstionywhich would not necessarily entail that those consid-
erstions control. Moreover, the 1990 Conference Report

I

,

-

_
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explicitly said that Congress preserved NRC's discretion to !,

impose fees on "one or more classes of non. power reactor I
licensees if the Commission believes it can fairly, equitably, j
and practicably do so." H.R. Conf. Rep. No. 964, 101st ~

Cong.,2d Sess. (1990), at 961. Even if we were to give the ,

legislative history great weight, we could not conclude that
Congress has "directly spoken" to whether the Commission
must spare licensees that cannot pass the fees forward. See

'

Chevrom v. Natumi Resounes Defenas Council, 467 U.S. 837, '

842 (1984). The question therefore is whether the Comnus- ,

sion's interpretation is reasonable. See id. at 845; Chemical ,

Manufacturers Ass'n v. EPA,919 F.2d 158,162-63 (D.C. Cir.
1990).

The Comnussion offered two justi8 cations for its decision
to disregard the passthrough concerns of UF. convesters. ;

First, it argued that it could not adjust fees based on competi- t

tive impact because the 100% recovery mandate of 1990
.|OBRA would require any abatement of fees for one class of

licensees to be recouped from others. See Final Rule,56
Fed. Reg. at 31,476; Letter of NRC Denying Allied Exemp-
tion Request at 3-4. However, while one could argue that it
is unfair to charge any regulatee more than its pro rata share
of generic costs (and not unfair to excuse some regulatees -

from paying all of their pro rata share when less than 100 :

percent must be recovered), that potential explanation does
'

not cany the day here, ne Camma 's wdlingness ton
make an exemption for nonproot educational institutions be-
lies the assation that it will not charge any regulatae more
than its pro rata share. '

'

Nonetheless, the Commission also pointed to an entirely
legitimate co.w se of assessmg the abGity of
its 9000 licensees to peas costs. See NRC Denial of
Allied Exemption Request at A Ann's abuity to pass.

through a burden taite-costomers depends on the price ;

elasticities of supply and demand. " Inelastic suppliers and
demanders pay taxes." Donald N. McCloskey, ne Applied
necry of PHee 324 (1982). (WhDe the fees are technically

,

not taxes, the same principle applies to costs generally.)
Because these elasticities are typically hard to discover with

,

!
*

,

t

,

w

!
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much confidence, the Commission's refusal to read the statute
as a rigid mandate to do so is not only understandable but
reasonable.

It does not follow, however, that the Commissim's applies. . |tion of the statute was in every respect reasonable. If l,
capacity to pass the fees through can be determined with

{reasonable accuracy and at reasonable cost for speciSc classes j
of licensees, there appears no reason why the Camminaiari
should not do so. In fact, the Comnusson has made such a
detenmnation for another class oflicensees, even though that
class's claim seems no better founded than the claim of the
domestic UF. converters.

Specifically, in the Final Rule the Commission exempted
nonproSt educational institutions from payment of certain
1990 OBRA fees. See 56 Fed. Reg. at 31,487/1-2,31,491/1-2;

.10 CFR I 171.11(a). This appears to be based at least in
part on the rationale that such institutions "have a limited
ability to pass the[] costs on to others." Final Rule,56 Fed.
Reg. at 31,477/1-2 (1991).8 See also 56 Fed. Reg. at 31,487/2
(speaking of educational institutions * " limited ability to pass
regulatory costs through to their clients").

The Comnussion nowhere explains how it was able to make
this 5nding for non-proSta but is not able to resolve the
elastidty claim one way or the other for domestic UF.
convertars. The Commission does not so much as hint at
data relating to the markets in which educational institutions
serve their "clienta".8 Neither does the Cammi % explain

8 This passage relates to the .c :;:* fees, but no indepen.
dont justifkstion for the enemption from genene costs appears, and
the Nm* here seems to aneume that the explananon extends
to the geneste. See Commisson Brief at 8,1S-30.

:We note that for educational institutions with eartain types of
liceness, the mampties is unsenilable with respect to actMties such
as "tr> ==-sted services . . . (performed for) other persons" and
"[s)etivities performed under a Government contract". See 10 CFR
I 171.11(aX2) & (4). This esclusion kom the exemption, however,
is limited to specine types of licenses, namely " byproduct. source or
special nuetear material licenses"

i
.

h

i

.
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why a demand elasticity calculation was any easier or less ,

cosdy to complete for educational institutions than for UF.
converters. Thus the Comrmasion's denial of relief for UF.
converters, both at the rulemaking and the exemption stages,
cannot be viewed'as reasoned dedsion-making. i

An inadequately supported rule, however, need not neces- !
!sarily be vacated. See, e.g., Intemahonal Union, UMW v.

FMSHA, 920 F.2d 960, 966-47 (D.C. Cir.1990); Maryland ,

People's Counsel v. FERC,768 F.2d 450,455 (D.C. Cir.1985); |
ICORE, Inc. v. FCC, Nos. 91-1401 & 91-1655, Slip op. at 12 |

(D.C. Cir. February 19, 1998). The decision whether to |

vacate depends on "the sanousness of the order's danciaaaiam i

(and thus the extent of doubt whether the agency chose i
|co Tectly) and the disruptive consequences of an intana

change that may itself be changed." International Union, !

920 F.2d at 967.
It is conceivable that the Comnussion may be able to

explain how the pnneiples supporting an exemption for edu- |

cational institudons do not justify a sumlar exeenpdon for
domestic UF, convesters. For example, the Commission may
develop a reasoned explanation based on an alternative justi-
Scadon that it offered for the non-proSt educational institu-
tions' exemption-that "eduestional research provides an im- !

portant bsneSt to the nuclear industry and the public at large
and should not be discouraged." 56 Fed. Reg. at 31,477/2. ,

While this reference is quite vague.-the bene 8ts of UF.
conversion can hardly be deprecated merely because the
converters operate in a conventional market-perhaps the
Commission's focus is on education, with the idea that edu-
cation yields exceptionally large externaliand beneSta that '

cannot be captired in tuition or other snarket prices. We
cannot tee at this point whether the exempdon for education-
al institutions could be reasonably rooted in such a theory,

; but there is at least a serious possibGity that the hr ,

will be able to substantante its daaai= on romand.- ,

'

At the same time, the consequences of vacating may be
quite disruptive. Even assuming that we could merely vacate ,

the nale insofar as it denies an exemption for UF. converters,
,

. .

* 6

<

i

'

i

<
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the Commission would need to refund all 1990 OBRA fees
collected from those converters; in addition it evidently would

!

be unable to recover those fees under a latar4nacted rule. I

See Bowen v. Georpetown Uniwrsity Hospeist,488 U.S. 204,
'

208-09 (1988) (rtjecting retroactive application of rules even i

if operating only to cure defects in previously enacted rule).
Therefore, because of the possibility that the Commasion
may be able to justify the Rule, and the disruptive conne-
quences of vacating, we remand to the Commission for it to
develop si reasoned treatment of exemption dans based on ;

passthrough limitations.

Combustion Engineermg also raised a related passthrough
argument-that long term Axed price contracts in its sector ;

of the industry constrain its ability to pass through costs and |

therefore require some sort of gradual phasein. See Com- i

ments of Combustion Engineering. May 13,1991 at 2. On 1

remand, the Comnussion must address this daim as well. !
-

t

|

II
Allied also argues that the Commismon's apportionment of |

fees within the dass of domestic UF. converters violated the
'

1990 OBRA. Allied argues (again without dispute by the
Commission) that it has regered much less regulatory atten-
tion than the only other member of the UF. convester class,

t

the Sequoyah Fuels Comparation, because of the latter's envi- ,

ronmental problems. See NRC Denial of Allied Exemption
Request at 7. '!hus, ABied asys, allocation of the fees equally
between the two UF. converters violated the 1990 OBRA's
directives that OBRA charges be apportioned " fairly and
equitably" and that "[tje the inmimum extent praetmable, the
charges abau have a reasonable r=8h5 to the cost of
prending regulatory services." Pub. L. No. 101-608,
I 6101(eX8) (codi8ed at 42 U.S.C. I 2214(cX3)). Allied con-
tends that the Ch instead ought to have divided the
dass's fees either in proportion to the amount of NRC i

attention required by each converter or in proportion to the
service-specs 6e (10AA) fees pai.1 by the two converters.

~

.

!

._.- -
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iAllied's argument fags because it disregards the premise
that 1990 OBRA fees are not service-speci8e: they do not

'

relate to identanable services but rather constitute generie
costs. See Final Rule,56 Fed. Reg. at 31,473. Assundng
that the Commission correctly classi8ed the costs in question '

(and Allied does not contest the classineation), there is a
i,.1 ;-h that even regulatory eNort precipitated by the
ciren==ta=*an of a single licaname of a given class will yield
results, such as research Sndings or regulations, of roughly
equal importance for au ma= hare of the same class.

His conclusion is not undermined by the C===lasiaa's
wGitngness to apportion 1990 OBRA fees 6stusen groups of
licensees on the basis of the a**matian required by each group.
See Final Rule, 56 Fed. Reg. at 31,476; Letter of NRC

-

Denying Allied Exemption Request at 2, 4-4. First, the
ispinover of benefits seems far greater within a group of

licensees than 6eticons groups. See id. at 5. Second, the
administrative costs of @;d apportionment are obel-
onely much lower than licaamaa level appartiaammar beesume
the number of licensees greatly exceeds the number of
groups.

'

Here, paithme of the measuring devices proposed by Allied I

was workable or accurate enough to warrant our holding the
C===ianian's rejection of them arbitrary or capricious. Any
correlation between s licensee's 10AA c's- :: ;:Me) costs
and its beneSts froen generie costs seems purely coincidental

-

>

And to use as a yardstiek eack enemlWs tandancy to precip6-
tate agulatory enhet would not only disregard =;~-;-
efects but would raise exceptional measurement prohtama

!
See NRC Denial of Allied Exemption Request at 4-4. '

.

III :

AIIed mairne a narrower attack on the Can==Imalan's rejse-
tien of =' =.4 y ;; P ~ - - '. pamely that the Conumis-
alon was arbitrary and capridous in finRing to apportion the

,

'

generle easts associated with the disposal oflow level radione-
tive waste ("LLW") on the basis of each licensee's actaal
wasta. See Final Rule, 56 Fed. Reg. at 31,4Ff; 10 CFR

,

S 171.16(e). At the class level, the na==ianian aDoested
.

.

6 |
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costs in accordance with each class's contnbution to the total
quandty of LLW. Because materials licensees (a group that
includes UF. convertars) collectively generate e of the

- nation's LLW, the Commission nuocated 40% of its LLW
costs to that class. See id. When it turned to w%unent
of those fees among the matenals Heensees, however, the
Commission abandoned that approach and simply assessed |

each large fuel fadity (of which Allied is one) an identical
charge of $10,500. For explanadon, the NRC offered only
the condusory statament that "[the Cammiamina . . . be-
lieve[s] .. . the surcharge should be the same for au large
fuel facGity licensees" See Final Rule, 56 Fed. Reg. at
31,481.

N Cammianian provides no rationale for apportioning
costs among classes of LLW producers on the basis of LLW

|

,

output but refusing to apply that same yardstick in apportion- ;

Ing genesic costs within classes, and no rationale is read 9y '

WhDe it is conceivable that the real benset ofapparent.
LLW #f5' " services is merely the availabGity of such ;

in which case a Sat fee would make sense-any |w /.cc
such idea is inca ====t=* with the Ca==lasian's method of
.g,jo.;.; #.g LLW fees among classes of Heensees, which |
appears to assume that beneSt is proportional to LLW quan-
tity. If, on the other hand, any licensee's benset ihm LLW
disposal is diroedy proportional to its LLW disposal, appor*
tioning even generle costs on the basis of output seems to

,

|
make sense-not only as to classes but aise as to individual
licensees. FinaBy, assuming that the ==imia= calculatedr

each dass's quantity of LLW wasta ihas data supplied by
each Heensee (as seems pacammarGy true),it is hard to see any
adminimerative probian with c-@='; the fees within the
class on the basis of output; the data are available and the
required computations would be pidi==d=y.

In applying the belancing of I,J..M' :' Unson and Mke
cases, we here give little weight to the possibGity that the
C===ia=laa could pull a reasonable suplanation out of the

" ofNonetheless, vaesting the intradans ,,M
hat.
LLW costs would give Heensees a pecuHar windthE; even
ones that 6enq$tted then the c==iansan's choice would

;

.

b

^ -'--~~ - -__ __ _ _ _ - -. .
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presonably be entitled to a refund, and, under Georpstoms-

!Um sersity Hospdal, the LLW costs could be recovered frona
no one. To be sure, the costs are not great, absolutely or as a
proportion of the Commission's $466 miHica budget for FY
1991-48.8 milBon. See 56 Fed. Reg. at 31,486,31,WT. But
that alone is hardly a reason to cresta such a windfall.-
Accordingly, we refrain ihnn vacating the rule. If on romand |

the Commission concludes that the apportionment must be in
i

accordance with usage, then those firins whose burden is i

lower under a new, non. arbitrary, rule should be entitled to |
refunds of the difference. :

-

If indeed the romand leads to replacement of the par- )
licensee aBoestion, and licensees enjoy only refbads for the
difference between liabGity under the old rule and liability I

under the new (rather than total refunds), it might be argued I

that such a result aHows the new rule to have "retrometive !

efreet",in violation of Georpesown unseereity Hospdat see i

488 U.S. at 208. There is, plainly, some retroactive effect. 1

N offset, however, is only to define that aspect of the old t

rule that must be eid aissy as legnEy eseessive. We do not
read Ce.Jm as barring so 11mitad a retroactive kapact.

IV
FinaRy, Coenbustion E--@ nig chaBenges the Commis- !

alon's deasion to allacata OBRA fees equnHy to each low I

enriched uranhum (" LEU") - - "H=Lg licenas instand of
dividing the fees equaDy among the LEU -- " b-;g
Licensens. Combustion owns and operatas two LEU theBities,

=

eneb separately tw
and Combustion raserts that in the

aggregate the two are t=$4 equivalent to the single-plant, ^f ": r, theilities of the other LEU manutsetur-
ees. At cral argiumsat Combustion explained that it has two
licenses ihr the fleedities only beesome of historieel dinnee; it
bought a onapaar with a separate license abnost 20 years ago
and uset the N==dadan harla===ae.a the eurrent OBRA fee
sabedule there has never been any reason to consoudste the
lissases. As before, the Naadada= disputas none of these
anneantanna

.

es

G

|
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Ca= W attaels both the regulation imposing the
" equal fee per license" rule and the Ca==alasian's denial of an
exemption. Both claims rest althnately on the 1990 OBRA's
direction that fees must be apportioned "fhirty and equitably"
and that "[t]o the .. l.. ~ extent 1 2.k,... charges
shall have a reasonable c'?+ "; to the cost of providing
regulatory services." Pub. L. No.101-808, I 6101(cX3) (codi-
fled at 42 U.S.C. I 2214(cX3)). Although we 8nd the first
clann a ./.d.ii, we agree that the Ca==iamiaa has not
justified its refhsal to give the requested exemption.

N argument that the " equal fee per license" rule is
"[un) fair and (inloquitabl(e)" is persuasive only on the ground
that the rule produced troubling results when applied to
Combustion's circumstances--which Combustion itself asserts
are unusual We see no reason ihr requiring the Ca==i==ia=
to attand to that rather rare situation in the rule itself, ef. 1

INLR8 v. Be# Aerospoos Ca 416 U.S. 287 (1974), espoeiaEy
as the generie rule aBowed (genericauy) for ===T*'a"'

Combustion's ====r*4a= argenent, housvar, has merit.
N Ca==ianian's own criteria cau for an exemption if the
licensee can show that "the resessment of the annual fee
w(ould) result in a signifleantly disproportionate allaearia= cf
costs to taa liesasse." 10 CFIL i 171.11(d). '!he double
mamanamane against Combustion's two liesenes increased ita

Against this, the '--i==laa is ablecOBRA fees by $836,500.
to point to ahoost nothing by way of greater costs. Spealdng
to the issue in unusuaHy mety, Akersive language, the
NRC in substanes could point to only two additional bow
dess-the need to maa an extra copy of eartain NRC pubben-
tions to the seeced fheduty and the nood for two different
NRC regional ofBese to maaite and respond to aDegations

ilassdur as Combassism argues, in psa5d with Amed, that
I $191(eX3) of OBRA genernRy requires latre.grsup appartisement
es sin hemis et theters sneh a the assume et attation a linesses
requires, the esapstitive positise of the lismass, sad the esisty
risin posed by the lissesse's activities, we rigest it kg the suasses
stated as to AIIsd.

1
9

;

-- - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ , _ _ __



-_. . - - . =. .. - ._ _ ._ - . -

. ~ ,

. ..,
;.. -

14

about the two plants. See NRC Denial of Coenbetion Ex..

i empdan Request at 5 4.

| The double burden for Combusdca, measured against de
! minimis addidonal burdens for the Ca==ianian amply over.

comes the hurdle established by 10 CFR I 171.11(d).* 1hus1

the exempdon denialis arbitrary and capricious. We there-
fore direct the Commission to grant an exempdon for Com.
busdon on the additional fees coueeted as a result of the

: double-licensing of its operadon.'
.

. . .

We romand the case to the Camminaian for a rammanad and
coherent treatment of (1) licensees' clahns for special treat.4

; ment on the basis ofinabGity to pass the burden of the fees
; through to customare and (2) the method of apportioning
: generle LLW disposal costs among matenais licensees. In

addition, we direct the Ca==ia=laa to grant an exemption to :

i Combusdon for the generie fees attaibutable to the double-
! licensing of its LEU operation.
i
; So ordered. ~

.

-

| 810 CFR I 171.11(d) also ecstains two other heters that the
! Casumissies shaR consider when evaluating an amampian request :

! Although parts of i 171.11(d) are ambiguous regarding whether an
| sppdesnt must Ad8B aR, or only one, of the heters, the het that sa
i appucent could not "AdfDl" the entarion listed is i 171.11(dX3H
'

"[aby other relevant matter that the lieansen believes shows that
j the anssal 8se was not based on a hir and equitable asameine of |
j NRC easts"-reveals that the "heters" should not be read as '

| coedunettve requirements. The Gaetase instead sessa to be best
understeed as iW eseanderatises which esa suppeut an
omsspden.i

! awe are not required to address ARiefs fee esemption request i
; boemuse of om previous esposition of ARied's other elskas. The ;

aspests of AHiets request desung with passebrough abGity and,

i LLW fees are ahneet eartain to stand or hR aieng with the
1

| remanded einima; and the aspect clahming that OBRA regidres i
j ' --- p esubraties of has has. !

!, |
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