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MEMORANDUM FOR: Jesse L. Funches
Deputy Controller

FROM: Edward L. Jordan, Director

Office for Analysis and Evaluation
of Operational Data

SUBJECT: FY 1993 BUDGET - 100 PERCENT FEE RECOVERY

In response to your memoranda of January 21, 1993 and February 25, 1993, AEQD
confirms the following:

1. Power reactor resources should be uniformly applied to all reactors.

2. None of the 1993 resources are allocated to nonpower (test and research)
reactors.

3. Resources applied to NMLL (fuel facility and materials) are correct.

If you need any additional information or clarification, please call Gina
Thompson of my staff on x24623.

Office for Analysis and Evaluation /
of Operational Data

cc: J. Holloway, OC

9504280161 950419
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Snited States Court of Appeals

FOR THE DISTRICT OF COLUMBLA CIRCUIT

Argued November 5, 1992 Decided March 16, 1998

No. 91-1407

ALLIED-SiGNAL. INc.
Permoner

V.

U.S. NucLear Recutatory Commrssion
AND THE UNITED States oF AMEerica
ResponpenTs

No. §1-1488

Comsusmon Encinegring, INc.
Pemnioner

V.

U. 8. Nuctear Recutatory Commission
AND THE UNITED STATES OF AMERICA
RespoNDENTS

Bills of costs must be filed within 14 days after entry of judgment.
The court looks with disfavor upon motions to file bills of costs out
of time
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No. 92-1001
Commusrion ENGINEERING. INC.
Perrmoner
v
U.S. NucLear Recutatory Commission
AND THE "JNITED STATES OF AMERICA
RESPONDENTS
No. 92-1019
ALLIED-SIGNAL. INc
PeTImongr
v
U.S. Nucrear Recurarory Comaassion
RESPONDENT

Petitions for Review of An Order of
the U.S. Nuclear Regulatory Commission

John Hoff, with whom Leoncrd A Miller wss on the brief,
for petitioner Allied Signal, Inc. in Nos. 91-1407 and 92-1019.

Harold F. Reis, with whom Mickael 7 Healy was on the
brief, for petitioner Combustion Engineering, Inc. in Nos. 81-
1435 and 92-1001.

L. Michael Rafky, with whom William C. Parler, General
Counsel, John F. Cordes, Sr., Solicitor, and E. Leo Slagge,
Deputy Solicitor, U.S. Nuclear Reguatory Commission, and
Katherine Adams, Attorney, Department of Justice, were on
the brief, for respondents.




Before: SILBERMAN, WILLIAMS and D.H. Ginssung, Cireuit
Judges.

Opinion {«¢ the Court filed by Cirenit Judge WiLLians.

WiLLiams, Cireuit Judge: Congress has directed the Nucle-
uRomuayComwnmvclMdmmm

Under authority granted in the Independent Offices Appro-
priztion Act of 1962 (“]OAA™), 31 US.C. § 9701, the Commi

includes, perhaps oxymoronically, “regulstory services” such
3 permit processing) In 1986, Congress expanded the
NRC's recovery authority in the Consolidated Omnibus Bud-
get Reconciliation Act of 985 (“COBRA"), Pub. L. No. 95

, 100 Stat. 147.mmmnwmm«mw

' See Omnibus Budget Recomciliation Act of 1987, Pub. L No.
100-203, 101 Stat. 1550-275; Ommibus Reconerliation Act of 1989,
Pub. L. No. 101-239, 103 Stat 2132
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latory resources. See Florida Power and Light Co. v. United
States, 846 F2d 766 (D.C. Cir. 1988).

In the 1990 Omnibus Reconciliation Act (“1990 OBRA™),
Pub. L. No. 101-508, 104 Stat. 1388-299, Congress raised the
recy 'y mandate for 1991-95 to 100% of the Commission's
budger, see Pub. L. No. 101-508, § 610! (codified at 42 US.C.
§ 2214), and told the Commission to promulgate & rule appor-
tioning the generic fees “fairly and equitably” among licen-
sees. /d. at § 6101(eX3) (codified at 42 US.C. § 2214(cX?)).
The legislation further said that “(tlo the maximum extent
practicable, the chures [assessed by the rule] shall have a
reasonable relationy!ip t the cost of providing regulatory
services and may be based on the allocation of the Commis-
sion’s resources among licensees or classes of licensees.” /d.
After notice and comment, the Commission issued 3 rule
purporting to carry out these directions. In daing so, it
imposed fees on virtually all licensees. See Revision of Fee
Schedules; 100% Fee Recovery (the “Final Rule”), 56 Fed.
Reg. 31,472 (July 10, 1991) (codified at 10 CFR §§ 52, 71, 170,
and 1T71).

I

Allied, a urarnuum hexaflouride (UF converter, first com-
plains about the Commission’s failure to consider the inability
of UF, converters to “pass through” OBRA fees to custom-
ers—i.e., to recoup them in whole or in part by raising prices.
All 4 asserts that the Commission’s treatment of the issue
Wi inconsistent with OBRA and also with the NRC's trest-
ment of other licensees’ passthrough capability.

Allied’s claim rests on simple facts. It expiains that domes-
&Ur.mmmn&!ﬂnw.mm
are not subject to NRC licensing and thus are not required to
pay NRC fees. Competition, it says, is stiff: success in
bidding on UF, conversion contracts often turns on differen-
tials as small as one cent per pound. Fees imposed under the
Final Rule, however, add up to almost five cents per pouna of
UF,. Because adding the fee to their prices will drive
customers to foreign converters, domestic UF, converters
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cannot pass the costs forward. Allied draws a sharp contrast
between UF, converters and other NRC licensees such as
electric utilities, which it says are readily able to pass the
costs on to customers. The Commission disputes none of
these assertions.

Allied’s statutory theory rests both on the 1990 OBRA and
on the legisiative history of 1986 COBRA—the latter being
explicitly linked to the 1990 OBRA via is legislative history.
Section 6201(cX3) of the 1990 OBRA (codified at 2 USC.
§ 2214(cX3)), provides that

(tlhe Commussion shall establish, by rule, a schedule of
charges fairly and equutably allocating the aggregate
amount of charges . [necessary to recoup 100% of the
Commission's budget).
(Emphasis added) The Conference Report to the 1990
OBRA states that the Commission has “the discretion  to
assess annual charges against all of its licensees.” H.R. Conf.
Rep. No. 964, 1018t Cong., 2d Sess. (1990), at 961. At the
same tme, however, the Report expressly “reaffirm(s] the
statement of the [floor] managers [of 1986 COBRA] on the
present authority” of the NRC to nesess fees. /d. That
statement in turn declared that it < he “intention of the
conferees that, because certain Cor. . sion licensees, such as
uruversities, hospitals, research and medical institutions. and
uranium producers have Limited ability to pass through' the
costs of these charpes to the ultimate consumer, the Cotnmis-
sion should take this factor into account in delermining
whether to modify (its) current fee schedule for such licen-
sees.” 132 Cong. Rec. H3797/3 (March 6, 1985) (emphases
added).

The statutory language and legislative history do not, in
our view, add up to an inexorable mandate to protect classes
of licensees with limited ability to pass fees forward. Even
the 1986 legislative history, written in the context of CO-
BRA's less-demanding 33% recovery mandate, only directed
the Commission to “take . . sccount” of passthrough consid-
erationgrwhich would not necessarily entail that those consid-
erations control. Moreover, the 1990 Conference Report



6

explicitly said that Congress preserved NRC's discretion to
impose fees on “one or more classes of non-power-reactor
licensees if the Commussion believes it can fairly, equitably,
and practicably do so.” H.R. Conf. Rep. No. 964, 101st
Cong., 2d Sess. (1990), at 961. Even if we were to give the
legislative history grest weight, we could not conclude that
Congress has “directly spoken” to whether the Commission
must spare licensees that cannot pass the fees forward. See
Chevron v. Natural Resources Defense Council, 467 U S. 837,
842 (1984). The question therefore is whether the Commis-
sion’s interpretation is reasonable. See id. at 845; Chemucal
Manufacturers Ass'n v. EPA, 919 F 24 158, 162-63 (D.C. Cir.
1990).

The Commission offered two justifications for its decision
to disregard the passthrough concerns of UF, converters.
First, it argued that it could not adjust fees based on competi-
tive impact because the 100% recovery mandate of 1990
OBRA would require any abatement of fees for one class of
licensees to be recouped from others. See Final Rule, 56
Fed. Reg. at 31,476; Letter of NRC Denying Allied Exemp-
tion Request at 3-4. However, while one could argue that it
is unfair to charge any regulatee more than its pro rata share
of generic costs (and not unfair to excuse some regulatees
from paying all of their pro rats share when less than 100
pmwtmwbomwmd).thupounwuplmu'ondm
not carry the day here. The Commission's
make an exemption for nonprofit educational wumﬂombo-
lies the assertion that it will not charge any regulstee more
than its pro rata share.

Nonetheless, the Commission also pointed to an entirely
legitimate concern—the difficulty of assessing the ability of
nummwmwm See NRC Denial of

eCl
Theory of Price 324 (1982). (While the fees are technically

not taxes, the same principle applies to costs generally)
Because these elasticities are typically hard to discover with
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much confidence, the Commission’s refusal to read the statute
as a ngid mandate to do s0 is not only understandable but
reasonable.

It does not follow, however, that the Commission's applica-
tion of the statute was in every respect reasonable. If
capacity to pass the fees through can be determined with
reasonable accuracy and at reasonable cost for specific classes
of licensees, there appears no reason why the Commission
should not do so. In fact, the Commission has made such 2
determination for another class of licensees, even though that
class's claim seems no better founded than the ciaim of the
domestic UF, converters.

Specifically, in the Final Rule the Commission exempted
nonprofit educational institutions from payment of certain
1990 OBRA fees. See 56 Fed. Reg. at 31 ,487/1-2, 31,4911-2;
10 CFR § 171.11(a). This appears to be based at least in
part on the rationale that such institutions “have s limited
ability to pass thef ] costs on to others.” Final Rule, 56 Fed.
Reg. at 31.4771-2 (1991).F See also 56 Fed. Reg. at 31,4872
(speaking of educational institutions’ “limited ability to pass
regulatory costs through to their clients”).

The Commussion nowhere explains how it was able to make
this finding for non-profits but is not ahle to resolve the
elasticity claim one way or the other for domestic UF,
converiers. The Commission does not so much as hint at
data relsting to the markets in which educational institutions
serve their “clients”' Neither does the Commission explain

* This passage relstes Lo the service-specific fees, but no indepen-
dent justification for the exemption from generic costs appears. and
the Comurussion here seems to assume that the explanatios extends
to the generic. See Commission Brief st 8 19-20.

*We pote that for educstional institutions with certain rypes of
licensee. the exempticn # unsvailable with respect W activities such
as “[rlemunersied services (performed for] other persons” and
“(a)etivities performed under 2 Government contract”. See 10 CFR
§ 17111(aX2) & (4). This exclusion from the exemption, however,
is limited to specific types of licenses, namely “byproduct. source or
special nuclear material licenses ”




why a demand elasticity calculation was any easier or less
costly to cinplete for educational institutions than for UF,
converters. Thus the Commission's denial of relief for UF,
converters, both at the rulemaking and the exemption stages,
cannot be viewed as reasoned decision-making.

An inadequately supported rule, however, nesd not neces-
sarily be vacated. See, e.g., /ntemmational Union, UMW v.
FMSHA, 920 F.2d4 960, 966-67 (D.C. Cir. 1990); Maryland
People's Counsel v. FERC, 768 F 2d 450, 466 (D.C. Cir. 1985);
ICORE, Inc. v. FCC, Nos. 91-1401 & 91-1656, Slip op. at 12
(D.C. Cir. February 19, 1993). The decision whether to
vacate depends on “the seriousness of the order’s deficiencies
(and thus the extent of doubt whether the agency chose
correctly) and the disruptive consequences of an interim
change that may itself be changed." /ntermational Uniom,
920 F.2d at 967.

It is conceivable that the Commission may be able to
explain how the principles supporting an exemption for edu-
cational institutions do not justify a similar exemption for
domestic UF, converters. For example, the Commission may
develop a reasoned explanation based on an alternative justi-
fication that it offered for the non-profit educstional institu-
tions' exemption—that “educstionsl research provides an im-
portant banefit to the nnclear industry and the public at large
and should not be discouraged” 56 Fed. Reg. at 31 4772
While this reference is quite vague—the benefits of UF,
conversion can hardly be deprecated merely because the
converters operate in a conventional market—perhaps the
Commission’s focus is on education, with the ides that edu-
cation yields exceptionally large externalized benefits that
cannot be captured in tuition or other market prices. We
cannot tell at this point whether the exemption for educstion-
al institutions could be reasonably rooted in such a theory,
but there is at least & serious possibility that the Commission
will be sble to substantiate its decision on remand.

AL the same time, the consequences of vacating may be
quite disruptive. Even assuming that we could merely vacate
the rule insofar as it denies an exemption for UF converters,
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collected from those converters; in addition it evidently would
bemublcwncovcthaolmmnlacﬂmdnuo.
See Bowen v. cmmmummus.m
M(Im)(wmmwo{nﬂum
if operating only to cure defects in previcusly enacted rule).
n.mmmammmmmcm
myboauowjmﬁfymohdo.“mdinupdnm
qumolvmw.wmmmComﬁmtcitw

ments of Combustion Engineering, May 13, 1991 at 2 On
nmnd.tthommmmumdmnunﬂ.

xemption
Request at 7. ‘l‘hu.Allhdun.lledthhuoqmlly
bmmnmmur.mmmxmoaua
d'mcﬁvuMOBMehmch“Myu
W“Mﬂtbhmmmmm
mmm.mwmmma
providing services.” Pub. L. No. 101-508,
§ 6101(cX3) (codified st €2 USC. § 214(cX3)). Allied con-
MM&.MWMNMWN
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Combustion attacks both the regulstion imposing the
“equal fee per license” rule and the Commission’s denial of an
exemption. Both claims rest ultimately on the 1990 OBRA's
direction that fees must be apportioned “fairly and equitably”
and that “(tlo the maximum extent practicable, . .. charges
shall have s reasonable relstionship to the cost of providing
regulatory services.” Pub. L. No. 101-508, § 8101(cX3) (codi-
fled st 42 USC. § 2214(cX3)). Although we find the first
clasim unconvincing, we agree that the Commission has not
justified its refusal to give the requested exemption.

The argument that the “equal fes per lcense” rule is
“{un}fair and (in)equitabl(e]” is persuasive only on the ground
that the rule produced troubling results when applied to
Combuston's circumstances—which Combustion itself asserts
are unusual. We see no reason for requiring the Commission
to sttend to that rather rare situstion in the rule itself, f.
NLRB v. Bell Aerospacs Ca., 416 U S. 267 (1974), espocially
as the genaric rule allowed (generically) for exemption.*

Combustion's exemption argument, however, has merit.
The Commission's own criteria call for an exemption if the
licenses can show thst “the iesessment of the annual fee
wiould] result in a significantly dispropartionsts allocation of
costs to the licensee” 10 CFR § 171.11(d). The double
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about the two plants. See NRC Denial of Combustion Ex-
emption Request st 5-6.

The double burden for Combustion, messured aguinst de
minimis additional burdens for the Commission, amply over-
comes the hurdle established by 10 CFR § 171.11(d)* Thus

We remand the case to the Commission for 2 ressoned and
coherent treatment of (1) licensees’ claims for special treat-
ment on the basiy of inability to pass the burden of the fees
through to customers and (2) the method of spportioning
generic LLW disposal costs among materials licensees. In
addition, we direct the Commission to grant an exemption to
Combustion for the generic fees sttributable to the double-
licensing of its LEU operation.




