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Health Care Financing Administration
ATTN: William Toby
Acting Administrator
200 Independence Avenue, SW
314G-HHH
Washington, D.C. 20201

Gentlemen:

Public Law 101-508, the Omnibus Budget Reconciliation Act of 1990, requires
that the NRC recover 100 percent of its budget authority, less appropriations
from the Nuclear Waste Fund, for fiscal years 1991 through 1995 by assessing
license and annual fees to licensees. In order to comply with the Taw, the
Commission amended its fee regulations in 10 CFR Parts 170 and 171, in FYs
1991 and 1992, in order to recover the NRC’'s budget authority. We are
enclosing for your information and use the following documents which relate to
the fees to be assessed in FY 1993:

l. Final Notice of Rulemaking which is being transmitted
to the Federal Register for publication. The final
rule establishes the license, nspection and annual
fees to be assessed for FY 1993,

Please note that the license and annual fees are applicable to NRC licensees
including those licensees in the medical community. If you have any questions

concerning these changes to the NRC fee regulations, please call Jim Holloway
on 301-492-4301.

Sincerely,

V10 £ -
/é//%/W
Ronalid M. Scroggins

Deputy Chief Financial
Officer/Controller

Enclosure:
As stated
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Subpart A also issuca under § US.C 552
and 31 USC 9701; Pub L 99-576 Subpart
B also issued under § 1 S.C. 552a Subpart
C alse issusd under 5 U SC 552b

2.1n § 9.35, paragraphs (a)(1) and
(a)(2) are revised to read as follows.

§935 Dupilcation fees.

{a)(1) Charges for the duplication of
rocords made available under § 9.21 at
the NRC Public Document Room {(PDR),
2120 L Street, NW._ (Lower Level).
Washington, DC. by the duplicating
service contractor are as follows:

{i) Papaer to paper reproduction is
$0 09 per page up to and including
8v:x14 inches. P 1117 inches are
$0.20 each. Pages larger than 11x17
inc:es. including drawings. are §1.00
ear

Note: Pages greater than legal size, 8'4x14
inches, and smaller than or eyual to 11x17
inches shall be reduced to legal size and
reproduced for $0.09 per page, unless the
order specifically requests full size
roproduction

(i1) Microfiche to paper reproduction
is $0.09 per ~age, Aperture card
blowbacks aie $3 00 each (reduced sizo)
or $5.00 (full size).

1i) Microfiche or aperture card
duplications are $0 75 each

{iv) Rush processing is offered for
standard size paper to paper
reproduction and blowbacks, excluding
standing order documents and pages
reproduced from bound volumes. The
charge is $0.10 par page

(v] Facsimile charges are: $0.30 per
page-—local calls; $0.50 per page—LU.S
long distance; and §1 50 per page—
foreign long distance Facsimile arders
are limited to 100 pages per order

{2) Self-service duplicating machines
are available at the PDR for the use of
the public. Paper to paper copy is $0.10
per page Microfiche to paper is 80 10
per page on the reader printers
. - - - -

Dated 8! Rockviile Maryland this 14th day
of July. 1943

For the Nuciear Regulatory Commission
Saumuel | Chilk,

Sacretary of the Commission
[FR Doc 93-17181 Filed 7-19-93 8 45 am|
BILLING CODE 7590-01-#

10 CFR Parts 170 and 171
RIN 3150-AE49

FY 1991 and 1992 Final Rule
implementing the U.S. Court of

Decision and Revision of Fee
i::tdlﬁn: 100% Fee Recovery, FY
1923

AGENCY: Nuclear Regulatory
Commission

ACTION: Final ruie.

SUMMARY: The N' 'ear Regulatory
Commission (NRC} is amending the
licensing, inspection, and annual fees
charged to its applicants and licensoes.
The amendments are necessary to
implement Public Law 101-508,
enacted November 5, 1990, which
mandates that the NRC recover
approximately 100 percent of its budget
authority in Fiscal Year (FY) 1993 less
amounts appropriated from the Nuclear
Waste Fund (NWF). The amount to be
recovered for FY 1993 is approximately
$518.9 million.

Itt addition, this rule implements a
decision of the U.S. Court of Appeals for
the District of Columbia Circuit dated
March 16, 1993, that remanded to the
NRC portions of the FY 1991 annual fee
rule. The remanded portions pertain to:
(1) The NRC's decision to exempt from
annual fees nonprofit educational
institutions, but not other enterprises,
on the ground in part that educational
institutions »*e unahle to pass through
the .os  farn: 'fees to their
customers. and 2) the Commission’s
decision to allocate generic costs
associated with low-level waste (LLW)
disposal by groups of licensees, rather
than by individual licensee Because the
court’s decision was also extended to
cover the NRC's FY 1992 annual fee rule
by subsequent court order, this final
rule addresses the FY 1992 rule as well
In this final rule, the NRC has
retroactive to FY 1991, revoked the
exemption from annual fees for
nonprofit educational institutions and
has changed its method of allocating the
budgsted cost for low-level waste
activities. These approaches are
consistent with the court’s decision
EFFECTIVE DATE. August 19, 1693
FOR FURTHEH INFORMATION CONTACT: C
James Holloway, Jr , Office of the
Controller, US Muclear Regulatory
Commission, Washington, DC 20555,
Telephone 301-492-4301.

SUF PLEMENTARY INFORMATION:

1 Background.

il. Responses to comments

11l Final action—changes included in final
rule

IV Saction-by-section analysis

V. Envirnnmental impact. Categorical
exclusion

V1 Paperwork reduction act statement

VIl Regulatory analysis

Vill Regulatory flexibility analyvsis

IX. Backfit analysis

I Background

Public Law 101-508, the Omnibus
Budget Reconciliation Act of 1990
[OBRA-90), enacted November 5, 1990,
requires that the NRC recover

approximately 100 percent of its budget
autharity less the amount appropriated
from the Department of Energy (DOE)
administered NWF, for FYs 1991
through 1995 b{ assessing fees to NRC
applicants and licensees. Public Law
101576, the Chief Financial Officers
Act of 1990 (CFO Act), enacted
November 15. 1990, requires that the
NRC perform a biennial review of its
fees and other charges imposed by the
agency and revise those charges to
reflect costs incurred in providing those
services.

The NRC assesses two types of fees to
recover its budget authority. First,
license and inspection fees, established
at 10 CFR part 170 under the authority
of the !ndependent Offices
Appropriation Act (I0AA) (31 US.C
9701), recover the NRC's costs of
providing individually identifiable
services to specific applicants and
licensees. The services provided by the
NRC for which these fees are assessed
are generally for the review of
applications for the issvance of new
licenses or approvals, amendments to cr
renewal of licenses or approvals, and
inspactions of licensed activities
Second, annual fees, estabilished at 10
CFR part 171 under the authority of
OBRA-Q0, recover generic and other
regulatory costs not recovered through
10 CFR part 170 fees.

Subsequent to enactment of OBRA-
90, the NRC published three finai fee
rules after evaluation of public
comments. On July 10, 1991 (56 FR
31472), the NRC published a final rule
in the Federal Register that established
the part 170 professional hourly rate
and the materials licensing and
inspection fees, as well as the part 171
annual fees to be assessed to recover
approximately 100 percent of the FY
1991 budget. In addition to establishing
the FY 1991 fees, the final rule
established the underlying Lasis and
method for determining the 10 CFR part
170 hourly ruate and fees, and the 10 CFR
past 171 annual fees. The FY 1991 rule
was challenged in Federal court by
several parties; the U.S. Court of
Appeals for the District of Columbia
Circuit rendered its decision on March
16, 1893. The court decision was also
extended to cover the FY 1992 fee rule
by court order dated April 30, 1993. The
court case and the NRC's response to the
issues remanded by the court are
discussed in Section II of this final rule.

On April 17, 1992 (57 FR 13625), the
NRC published in the Federa' Register
two limited changes to 10 CFR parts 170
and 171. The limited changes became
effective May 18, 1992. The limited
change to 10 CFR part 170 allowed the
NRC to bill quarterly for those license
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feos that wers previously billed avery
six months.

The limited change to 10 CFR part
171 adjusted the maximum annual fee
of $1.800 sssessed a materials Hoensee
whao qualifies as a small entity under the
NRC's size standards. A lowsr-tier small
entity fee of $400 per licensed category
was estabiished for small businesses
and nor-profit zatious with gross
annuzl receipts of less then $250,000
and small governmental jurisdictions
with a population of less than 20,000

On july 23, 1992 (57 FR 32601), the
NRC published a final rule in the
Federal Register that established the
licensing, inspection, and annual fees
necessary f: the NRC to recover wic
approximately 100 psroent of its
authority for {Y 1992. The basic -
methodology used in the FY 1992 final
rule was unchanged from that used to
calculate the 10 CFR part 170
professional hour'y rate, the specific
materials lizensing and inspection fees
in 10 CFR 170, and the 10 CFR part
171 annual fees in the final rule
published July 10, 1991 (56 FR 31472),

Section 29u3(c) of the Energy Policy
Act (enactad in October 1992) requires
the NRC to undertake a broad review of
its annual fee policies under section
6101(c) of OBRA-90, solicit public
comment on the need for policy
changes, and recommend changes in
existing law to the Congress that the
NRC finds are needed to prevent the
placement of an unlfair burden on
certain NRC licensees. To comply with
the Energy Policy Act requirements, the
NRC published for public comment a
separate notice in the Federal R
on April 19, 1993 (S8 FR 21116). The
90-day public comment period for this
notice expires on July 19, 1993

On April 23, 1993 (58 FR 216€2), the
NRC published the proposed rule for FY
1993 establishing the licensing,
inspection, and annual fee. necessary
for the NRC to recover approximately
100 parcent of its budget suthonty for
FY 1963, less the appropriation received
from the NWF. The methodology
used in the proposed rule was
unchanged that used to calculate
the 10 CFR part 170 professional hourly
rate, the specific materials licensing and
inspaction fees in 10 CFR part 170, and

the 10 CFR part 171 annual fees set forth
in the final rules published fuiy 10,
1991 (56 FR 31472) and july 23, 1992
(57 FR 32691) Because of the need to
collect annual fees for FY 1093 prior to
Cctoher 1, 1993, the Commission is
promulgating this final rule before it

oot pletes the user foe review mandated
by the Energy Policy Act. Changes in
Commission policy resuiting from thet
review will be incorporated in fee

schudules promulgated in futurs years.
The NRC placed a copy of the

work .z pers relating to the proposed
rule in its Public Document Room at
2120 L Street, NW ., Washington, DC, in
the lower level of the Gelman building.
Work Yapors relating to this final rule
will also be placed 1n the Public
Document Room.

11. Responses (o Comments

The NRC received more than 500
public comments on the proposed rule.
Although the comment period expired
on May 24, 1993, the NRC reviewed and
evaluated all comments received prior
to June 25, 1993. Copies of all comment
ietters received are available for
inspection in the NRC Public Document
Room, 2120 L Street, NW. {lower level),
Washington, DC.

Many of the comments were similar
in nature. For evaluation purposes,
these comments have been divided into
two groups. The first goup deals with
the remand issues of the U.S. Court of
Appeals ‘or the District of Columbia
Circlt + dec'”~4 on March 16, 1993,
The second group deals with the
remaining comments on the FY 1993
rropnsad rule. The comments are as

ollows:

A. Comments Regarding U.S. Court of
Appeals for the District of Columbia
Circuit Hemand Decisien—FY 19$1--FY
1993 Fee Schedules

1. Taking Account of Licensees' Ability
To Pass Through Fee Costs to Customers

Comment. A number of comments
were received on the question of setting
NRC annual fees in part on the basis of
whather the licensee can passthrough
the costs of those fees to its customers.
The NRC had proposed abendoi ing
consideratim of passthirough capability,
a factor it previously had used in part
to justify its fee exemption for certain
nonprofit odumticmrimﬁtuu'ona. on
the grounds that to evaluate each
licensee’s passthrough ability was an
extremely difficult administrative task
that requirsd expertise end information
unavailable to the agency.

Many commenters supported the
NRC's approach of not setting any
license on the basis of passthrough,
due to the difficulties inherent in its
use. One stated that to do otherwise
would be cumbersome and subjective,
and cause fees to vary in response to
changing market conditions. Another
commenter noted that if passthrough
were used, the exempted fees wouﬁi
almost certainly be paid by power
reactors, which have trouble pessing on
their costs due to fee schedules
estalished by public utility

commi.sions. One commenter stated
that if foreign competition creeted &
passihrough problem, Congress and not
the NRC was the proper forum in which
to seek relief for passthrough
considerations.

Another group of commenters
disagrerd with the NRC's suggested
approach, and argued that passthrough
should be considered when devising a
fee schedule. Many domestic uranium
producers told the NRC that their
industry cannot passthrough costs to
customers due to foreign competition,
lower demand and long-term fixed price
contracts. Another commenter suggested
that nuclear medicine d ments
should be eligible for exemption from
fees due to passthrough considerations.
They are oRen reimbursed for patient
care by the Health Care Financing
Administration, which does not take
NRC fees into account. Commenters also
claimed that, contrary to the NRC's
stated position, the agency does have
the necessary expertise to evaluate
licensees’ pass h capacity and
must do so under both OBR/-90 and
the March 16, 1993, Court of Appeals
decision. One commenter stated that the
NRC could simply ru‘uut an affida~ it
from the licensee explaining how the
licensee was unable 1o passthrough its
fee costs.

Response. Afer carefully considering
the comments received on this difficult
issue, the Commission has decided to
adopt its praposal not to use
passthrough as a factor for any licensee
when setting that licensee's fee
schedule. Commission recognizes
that all icensees dislike paying user
foes and that such fees must be taken
into account as part of running a
business or other enterprise. However,
the Commission does not believe it has
the expertise or information needed to
undertake the subtle and complex
inquiry whether in a market economy
particular licensees can or cannot easily
recapture the costs of annual fees from
their customers. As it stated in the
proposed rule, the Commission "is not
a financial regulatory agency, and does
not possess the knowledge or resources
necessary to continuously evaluate
purely bus mess factors. Such an effort
would re _uire the hiring of financial
specialists and * * * could (lead to)
higher fees charged to licensees to pay
for an expanded bureaucracy ‘o
determine if * * * licensee(s) can pass
on the cost of (their) fees.” (58 FR
21662).

Although in the finel FY 1991 annual
fee rule the Commission stated that
passthrough was a factor justifying the
exemption of nonrlom educational
institutions from fees, the Commission
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tiad no empirical data on which it based
its belief that colleges and univers;ties
could not through fee costs. Rather,
it acted primarily on policy grounds, in
an effort to aid nuclear-related
educetion for the Senefits it provides to
the nucless industry and society as a
whole. On further reflection, the
Commission now acknowledges that
these (nstitutions are not structurally
incapable of compensating fur increased
costs, such as NKC fees, by means of
higher tuit‘on (prices) or budget cuts, in
the samne manner as profit-oriented
licensees.

The Commission disragrees with thoss
commentars who claim the NRC must
by law sat fess at least in part on the
basis of passthrough considerations. In
its d¢ “s10n, the D.C. Circuit clearly
stat 15 st “(t}he statutory language and
legislative history (of OLRA-80) do not,
in our view, add up to an inexorable
mandate to protect classes of licensees
with limited ability to pass fees
forward.” Alhed-Signal st 5 The court
weil on 1o sav that “(hlecauss (price)
elast ities ara typically hard to discoves
with much confidence, the
Commuss . " retusal 1o read [DHEA-
90 as @1, - andote to do s0 is not
only undersiandabie but ressonable ’
4ilied Signal 8t 6-7, The Commission
agrees with these observatians, which
defent the suggestion that the
Commission has a statutory cbligation
to axempt livensees who cannot pass
through their fees to customers

After full consideration of the
cnss!hmugh question, the Commission

as concluded that it cannot set fees
using passthrough considerations witih
reasonable accuracy and at reasonable
cost even for classes of licensees with
fow members, If the Commission were
to attempt such an endeavor, it would
raquire & comprehensive, on-going audit
of each licensee's business and the
industry of which it was 8 part. The
Commission would have to examine tax
returns, financial statements, and other
commercial data that some licensees
might be reluctant to reveal. The
Commission could not simply rely on
self-serving affidavits or statements by
licensees themselves on passthrough
prohlems, without jeopardizing the
integni; ~f the 100 percent fee recovery
system mandated by the Congress
Instead, the Commission would have to
verify its licensees’ submissions
independently.

Even if the énmmiumn could obtain
all the necessary information, it does
not have the business expertize or the
resources to evaluate sccurstel; that
information in order to make a
passthrough determination. Because this
is the case, the Commission will not

establish fees or base any exemptions on
the alleged inability of a licenses to pass
through few Josts 10 its customers.

This policy applies to all licensees,
including those companies with Jong-
term, fixed price contracts. In that
regard, the Commission notes that
companies who do business using such
contracts are continuously liable for
changes in the tax codes and other
Federal and State regulations that ocour
subsequent to the commencement of
these contracts, like all other emo;g‘mes
uctive in the American e-onomy. The
Commission believes the current
situation is no different, The
Cemmission is sympathetic to licensees’
complaints on the passthrough issue.
Lait believes that it has no other choice
but to pursue the course of action it has
chosen

2. Pee Exemption for Nonprofit
Educatiousl Institutions

Comment. The Commission solcited
comments on whether to continue the
exemption from f2es for nonprofit

duce* 15 «.0ns. The
Commission b croposed contiauing
the exen vtion N)fr!y on the grounds
that nuclear-relatea education provides
a henefi! both to the nuctear industry
and society 2t large. See Fipal FY 19491
Rule 56 FR 31477 {1991} Responding
to the court’s suggestion that
educationa licensees might be
differectiated from profi-onented or
cther Licensees, the Commission
requested in particular comments on
whether nuclear education might “yield
exceptionally large externalized
benefits'—i.e., exceptional benefits that
“cannot be captured in tuition or othar
market prices. Allied-Signal at 8 The
Commission also “invite(d) public
comments on whether to discontinue
the educational edemption” entirely. 58
FR 21664 (1993),

Many of the comments received on
this issue supported retaining the
exemption for nonprofit educational
institutions. These commenters, mostly
colleges and universities, asserted that
they provide a great benefit to society
through nuclear-related education, and
that they would be hard-pressed to
sustain their programs in the face o,
newly imposed fees. Some claimed that
if the exemption were removed. they
would be forced to shut down or
drastically curtail their nuclear
education programs. One commenter

suggested that if fees were to be charged,

that it be done on a graduated basis,
presumably to lessen the burden on
certain liceasees. Another commenter
made the point that fees should not be
charged to programs receiving support
from the Federal government in other

ways. Some commenters urged not only
keeping the exemption in place. but
expanaing it to include museums and
other nonprofit institutes, No
commenter, however, addressed in any
meaningful detail the question whether
educational activities yvielded
“exceptionally large externalized
benefits”, the distinction emphasizes by
the court as a possible alternative
justification for special g neric
treatment of educational inst:tutions

Other commenters instead argued that
the generic educational exemption
should be ebandored. A nenprofit
institute asserted that if it had to pay
fees to the NRC, others should as well.
It believed that il all nonprofit
educational institutions paid “their fi'r
share,” the fee burcen on those
institutions would be lowered
Similarly, a nonprofit hospital called for
ending the educational exemption to
create a more equitable fee schedule.
The commenter also believed that the
exemption penalized those nonpre”
Lospitals that were not covered by the
educational exemption compeing for
scarce research funds and limited
numbers of patients. Another
commenter, 8 utility, made the
argument that the NRC should anly be
concerned with guarding the puvlic
health and safety, not subsidizing
colleges and universities. It oo called
for an end to the eaemption. And #
major fuel facility asserted that the NrC
had no discretion to exempt colleyos
and universities from pa(\'ing fons, and
that the exemption should be
discontinued.

Response. The Commission finds the
choice be‘ore it on this issue a difficult
one. As a general principle, the

Commis"i~ ared a fee schedule
under w’ - h NRC licensee,
includin, profit educational

institutions, pays its fair share of NRC
costs in accordance with the mandate of
Congress. Under such an approach, the
NRC does not have to make difficult
normative judgments regarding the
relative social value of the benefits
rmvidud by the activities of NRC's

icensees or equally difficult econemic
judgments regarding the impact of
annual fees on the availability of those
benefits, Nevertheless, the Commission
recognizes thet imposing fees on
beneficial activities creates some risk.
often very difficult to ascertain
guantitatively, of cutting back on
benefits. The Commission is reluctant.
in perticular 1o impose fees tha! - 2.
result in diminishing the alr. «s
dwindling number of univer
programs devoted to the nuviesr
sciences, But the Commission is not in
& position to analyze with any
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confidence the potential burden on
educational benefits in comparison with
the burdens that fees will impose on the
beneficial activities of other hicensees.

in the wake of the court’s decision,
the Commission issued a proposed rule
that would continue in place the
educational exemption. The
Commission now has reluctantly
concluded that in view of the court
decision and the administrative record
developed during the comment period,
it cannot justify a generic “educational”
examption for FY 1993 Nor can it
adequately rationalize the generic
exemption previously allowed in FY
14981 and Fg 1942

Although the Commission had
anticipated that colleges and
universities benefiting from the
exemption would take up the
Commission’s invitation to discuss and
eiabarate upon the “exceptionally large
externalized benefits* point made by
the court, they did not do so. Nor does
the Commission have in hand sufficient
economic data, analyses, or other
support for issuing an across-the-board
¢ nptioa 1 nonprofit educational
institutions. As a result, the
Commission lacks an adequate
administrative record on which to base
# continued generic exemption of all
ronprofit educational institutions,

This is especially true in light of the
count decision, which forced the
Commission to acknow ledge the serious
weakness of, and abandon, the
K:suthmugh argument formerly made on

half of these institutions. As the
Commission has stated above, that
argument was not based on empirical
data. Passthrough ability «n any event is
an unworkable standard for setting
anuuel fees. Without either the
passthrough rationale or a persuasive
“exceptionally large externalized
benefits” rationaie, the Commission has
no choice but to charge colleges and
universities fees eppropriate to their
status as licensees, just as it charges
other classes of licensees who can and
do claim that they provide important
benefits 1o society that are waorthy of
generic fee exemptions,

The Commission acknowledges the
seeming paradox in charging fees to a
program that receives support from
other agencies of the Federal
gpovernment. However, it believes that it
has no chaice, given 100 percent
mmvor{‘ requiraments and fairness and
equity, but to charge all licensees
whenever possibile. For instance, the
NRC Jevies both annual and user fees on
all other NRC licensses tncluding
nonprofit, tax-exempt entities such as
hospitals, museumns, and institutes
Furthermaore, the NRC also directly

charges arnual fees to other Federal
apencies such us the Department of
Veterans A Fairs, the National Institutes
of Health and ihe Department of
Defense. Charging annual fees to
colieges and universities is consistent
with the Commission's preferred
approach to fee recovery and
Congressional guidance that NRC
establish a schedule of annual charges
that fairly and equitably allocates the
aggrogate amount of the charges among
licensees and, to the maximum extent
practicable. reasonably reflects the cost
of providing services to such licensees
or classes of Licensees.

The Comumission was also struck by
the comments that attacked the
educational exemption and urged its
abandonment. Becagse those arguments
were made by organizations such as
hospitals, utilities and fuel facilities that
presumably benefit from an educated
nuclear workforce, the Commission read
these comments as an indication that at
lvast some assumed beneficiaries of
education do not view it quite so

ositively as e Commission had

elieved. Th., . 1 -u strengthened the
Commission s view ‘hat the mere
observation that education benefits
society is not alone enough to support
a generic exsmption

he Comnussion, however, 1s not
unsympathetic to the problems this new
course of action is Likely 10 cause many
formerly exempt nonprofit educational
institutions. Because thic is a change in
policy, the Commission would like to
call to the attention of affected licensees
the possibility of paying the annual fee
on an installment basis under 10 CFR
15.35(b), subject to agency approval and
demonstrated need on the part of the
requesting licenses 1
he Commission also notes thet, like

all other licensees, affected nonprefit
educational licensees can request
individual exemptioas, under 10 CFR
171.11(b) or {d) for university research
raactors or mat.... . lirenses. Some
commentars expres i particular
concern over the fate of research
reactors. Any licensse seeking an
individual exemption under the “public
interest”’ standard in § 171.11(b) would
be expected, as part of its showing that
exceptional treatment is justified, to
demonstrate severs financial hardship
rosulting from the newly imposed
annuel foes as well as significant
“externalized benefits”. This could
include banefits 1o other NRC licensees.

' Raguests 1o pay fess on an installment basis
must be submatted 1o writing to the NRC, Office of
the Controller. Division of Accounting and Finance,
Washington, [N 20555 All requests must furnish
satislactary evidence of insinlity to pay the debt in
one lump sum.

The Commission will be examining the
general issue of exempting nonprofit
educational institutions as part of its
Energy Policy Act-mandated review,
and may choose following that review ta
modify further its policy 1n this area or
to recommend Congressional action. s
FY 1093, however, formerly exempt
nonprofit educational institutions must

ay annual fees based on the preexisting
we categories into which they fall

On a practical noie, the Commission
has concluded that by eliminating the
exemption for past years, it must refund
a portion of the surcharge paid by those
reactor licensees that wou& otherwise
have been paid by the colleges and
universities. The Commission will not
(and by law cannot) retroactively collect
these from the nonprofit
educational institutions for FY 1991 and
FY 1992, In the near future, the NRC
will separately publish final revised FY
1991 and FY 1992 schedules for reactor
surcharges resulting from the revocation
of this exemption. Requests for refunds
should not be filed with the NRC prior
to publication of these schedules
‘inally, the Commission recognizes

that its action in this rule is limited only
to revoking the exemption for nonprofit
educational institutions from 10 CFR

art 171 annual fees. The decision
saves intact the nonprofit educational
exemption contained in 16 CFR part 170
(from 10AA foes). The Commission 1§
not revoking that exemption at this time
because it did not seek comments on
that approach in this rulemaking The
Commission intends to evaluate that
issue, as well as the wisdom of its
decision regarding part 171 fees, as part
of its Energy Policy Act review.
Obviously, after that review, if the
Commission cnntinues to believe it is
appropriate to charge nonprofit
educational institutions part 171 annual
foes, there is a substantial likelihood
that this approach will be adupted with
regard to part 170 JOAA fees as weil.

3. Allocation of Low-Level Waste Costs

In FY 1991 and FY 1962, the NRC
allocated low-level waste (LLW) costs
by the amount of waste disposed per
class of licensee, dividing the costs
ually within each class. This method
of cost allocation was challenged by the
potitioners in Allied-Signal. In its
daecision, the court remanded the issue
of LLW cost ailocation to the
Commission. The court stated that the
NRC's class-based LLW
required it to attempt to allocate thosn
costs licensee. An integral
rt of the court's rationale was that it
lieved that NRC must have individual
licensee data en LLW disposal, and if so
there was bo reason not o break down
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individual licensee or to classes of NRC
licensees. The conierees intended that
the NRC fuirly and equitably recover
these expenses from its licensees
turough the annual charge, even though
thess expenses cannot be attributed to
individual licensees or classes of
licensees. These expenses may be
recovered from those licensees whom
the Commission, in its discretion,
determines can fairly, equitably, and
practicably contribute to their payment
1256 Cong Rec. at H12682, 3,

Consistent with the Congressional
guidance, the Commission believes that
the LLW surcharge should be allocated
based on the fundamental concept that
a'l classes of NRC licensees whi~h
generate a substantial amount of LLW
s ould be assessed annuasl fees to cover
‘e agency's generic LLW costs * Each of
the alternatives in the proposed rule
w hich were endorsed by various
commen’srs. Supports, to varying
vegrees, this allocation concept and
r rovides various degrees of fairness and
cquity because of available data and the

herent limitations of the allocation
saathod

Alternative 4's “curie” approach had
little suppart frum the commenters and
the Commission believes it is the 'sast
nreterabie alernalive since volumse is at
'wm as good of an indicaior, indeed
rmimt‘h’ a better indicator, of the

enefits of the NRC genaric low-leve!
waste at tivities, In addition, cost
allocation by velume is more practicr |
to implement.

Alternatives 3 and 4, reallocating
LLW disposal costs on an individual
rather than class baris, may appear to
some to be fairer than the current
system, since each licensee would pay
& fee more precisely tied to the amount
of waste it currentiy generates or
disposes of, The Commiission, however,
sees « gnificant problems in an
individuslized approach. given the data
the NRC has for FY. 1061-1893. As
indicated by some of the commenters,
the NRC bas data on the amount of LLW
disposed of by individual licensees
Howaever, currently the NRC does not
have data on the amount of waste
wenerated for each of the over 1,000
individual licensess that generate LLW 4
The Commission also believes that it 1s
not practical, and probably pot even

"Fues for the review of ap; |ations for LILW
disprosal sites that are submited 1o NRC will be
mecovered under 10 CUR part 170 from the specific
yppticant

* The Commission 1y evaluating whether it would
he beneficial to its LLW and other reguistory
programs to oltaie individual LLW generalion dala
" the Commission doss aoquire such data. then the
Comumission would svaluate whather such data
could form the hans for & revised approach for
assessing the LI W surcnarge

possible, to determine retroactively the
amount of waste generated by each
individual Lconsee for FY 1993 and
prior years since the time to capture this
duta has passed for many licensees.

The Commission has concluded that
using available individual waste
disposal dsta (Alternative 3) would
result in grossly unfair annual fees since
some licensees that generate LLW
would not pay any fees. This would
occur because licensees that generate
LLW can dispose of or temporarily store
the LLW. Those licensees who
temporarily store their waste would not
pay an annual fee if individual disposal
data are used Some licensees store their
LLW because they are prohibited from
disposing of their waste or because they
choose not to do so for the near term.
Increasingly, for example, licensees
{such as those in Michigan) cannot
dispose of their waste because of
restrictions in the LLW Policy Act $
Thus, given the current situation with
LLW disposal in the U S., basing fees on
individual disnosal data could, in the
Commission's v, ras.t in some
I'censees payi g the full generic costs of

future LLW licensing, »~ @ paying
nothing while all license. ‘4 generate
LLW will henefit from the ! . genernic

LLW activities. In addition teo being
unfair, using individual disposal data
waotld tesull in the significant
administrative burden of “transleting”’
yaw and vodad disposal data into usahle
licenses-by-liconsee bilis.

Some commenters point out that
eithough the use of disposal data could
result in some licensees paying no fees,
they would be charged
dupropoﬂionate‘lz igh annual fees in
the future when they do dispose of their
LLW. This is not necessarily true, since
many of the ongoing LLW generic
cotivitios are not recurring-type
activities. For example, onca the
research, perfor-nance assessment, or
development of rules ar.d regulatory
suides is completad, the staff does not
expect to perform that work again in the
“iture. Therefore, if licensees pay in the

* The Secrsary of Enargy statad in his “1091
Annual Report on Low Level Waste Management
Progress ' that

As States continuad to work toward providing
+ anagement and disposal capability for their low-
lovel radioartive wasts, they also grappled with the
possibiiny of no longet having actess 10 the low-
level tadioactive waste disposal facilities now
cperating m Nevada, South Carolina. and
Washingion after Decamber 31. 1992 The Act
#llows those three sitas to close al the end of 1962
Sheutd this socur, on January 1, 1993, as much us
90 parcent of the volume of the Nation's low-leval
radicacuve waste not disposed by that date could
te mmguired to be stored at the paint of generat on
which would raise numerous heath, safety,
finanial, and legal issues

future they would not be required to pay
for these generic regulatory costs.
Alternative 2's class-based approach
would eliminate the major negative
associated with Alternative 3 That is,
vach licensee that generates waste
would pay an annual fee to recover the
NRC costs that are necessary to establish
and maintain a regulatory program for
LLW disposal. The annual fee would be
tased on the average amount of waste
disposed per licensee in a class. Stated
another way, the average LLW disposed
per class of licensees would be used as
& proxy for generation. Alternative 2,
however, has drawbacks for those
classes with a reletively small number
of licensees, such as the fuel facilities.
With a small number of licensees in a
class, ebnormally high or abnormally
low volumes of LLW disposed of by one
or two licensees may skew the average
s0 that it would no longer be a good
proxy for LLW generation fer that class
As several commenters noted,
Alternative 1's flat fee approach is
cansistent with the purpose of the FY
1771-1963 LLW activities. However, the
guidance from the Congress of fairness
and equity dictates thet the NRC not
charge the same fee for those groaps of
licensees that are likely to generate
s gnificantly different amounts of LLW
Because the NRC does not have
sufficient data on LLW generated (o
make 8 refined ¢ ferentiation by
individual licensee or small groups, the
Commission believes tha! fairness and
equity can best be accomplished by
creating two groups—Ilarge generators
and small generators and charging each
a flat fee. 1‘:13 variant of Alternative 1
would eliminate the problem caused by
using groups with a small number of
licensees. This variant of Alternative 1
will also result in all LLW-producing
licensees payiny J fairly determined fee,
and avoid the gross inequities of total
fre avoidance or disproportionately
large fees for smaller icensees that
would have resulted under the other
alternatives and t'ieir variations put
forth for commen ( in the proposed rule,
The large gene stors are comprised of
ower reactors + ad large fuel facilities.
‘aste generacars in this group are each
axpected to generate more than 1,000
cubic feet of LLW per year. The small
generators consist of all other LLW-
producing licensees, The amount of the
costs allocated to the two groups is
estimated based on the historical
average amount of waste disposed by
the two groups. This reflacts an 82
rcrcnm/w percent split between the
arge and small groups. Within these
two groups, each licensee would pay the
same LLW fee (surcharge). In FY 1993,
that amount is $61,100 for large
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generators and $1.100 for small vategory 3L): and {3) broad scope and it appears that no income has been
gonerators. medical prograric ‘iee category 7B) attributed 1o the effort associated with

On remand from the Court of Appsals,
the Commission also adopts this
approach for FY 1091 and FY 1982 This
will result in refunds for some large and
smiall LLW generators In the near
future, the NRC will separately publish
final revised FY 1891 and FY 1962 fee
schedules for low-level waste
surcharges resulting from changing the
method of allocating NRC LLW
budgeted generic costs. Requests fol
refunds should not be filed with the
NRC prior to publication of these
schedules.

B Other Comments

1 Comment. Many commenters stated
that they were concerned about the size
of the fee increases, particularly the 10
CFR part 170 inspection foes for well
logging, radiography and broad scope
medical ams. These commenters
indicated that they believe the fees are
wrossly exorbitant, punitive, and self
defertine ~nd thet they cannot afford to
pay them A large number of small
gauge users commentad that because of
{10 loas they are unable to do the testing
re;zired to build highways and roads
fur Fodaeral and State governments and
urge & reconsideration of the fee
structure. Other commeniers stated the
increased inspection foes are designed
to circumvent the small-antity two-
tured annual fee system in 10 CFR part
171 which allows small entities to either
pay an annual fee of $1.800 or $400
depending on the gross ennuel receipts
of the licensee. Several commenters
stated that the increase in NRC fees is
an inducement for Agresment States to
riise their regulatory fees. One
commenter suggested that the NRC
should also apply the small « ity
criteria to 10 CFR part 170 fees as well,
while another commenter suypested that
all smal. entities be granted an
pxemption from fees. Several
commenters stated that the proposed
foes favor mejor service compenies with
o large capital base and will destroy
small companies

Response, The NRC discussed the
rausons for the 10 CFR part 170
ine action fee incresses in the proposed
rule indicating thet a distribution of the
changes to the inspaction fees shows
that inspection fees would incroase by
at lenst 100 percent for 19 percent of the
licanses. The NRC pointed out that the
largest increases would be for
inspections conducted of those Licenses
suthorizing byproduct material for (1)
brond scope processing or
manufacturing of items for commercial
distribution (fee category 3A): (2) broad
scope resoarch and development (fee

Over 50 percent of the licen’=s would
have increases of more than 50 percent
The NRC stated that the primary reason
for these relatively | increases is tha!
the average number of hours on which
inspection fees are based has not been
updated since 1984 (49 FR 21293, May
21, 1984). As a result, the average
number of professional hours used in
the current fee schedule for inspactions
15 outdated because during the past
years, the NRC's inspection program has
changed significantly. In some program
areas, for example, the NRC hes
emphasized that inspections be more
thoraugh end in-depth so as to improve
public health and sefaty (58 FR 21669~
21670)

These inspection fees must be
updated consistent with the Chiel
Financial Officers Act (CFO)
requirement that NRC conduct a revisw,
on & biennial basis, of fees and other
charges imposaed by the Agency for its
services an revise thnge charges to
reflact the costs incurred in providing
the services. Therefore, the foes
established by NRC are not designed to
circumvent the small entity anoual fees
in 10 CFR part 173 but rather are
designed to recover the NRC's costs of
rrnressmg individual applications for

ensng actions and conductiag
individual inspections of licensed
programs under 10 CFR part 170. The
Commission notes that substantial fee
reductions are given each year under 10
CFR part 171 to small entities. For
axampla, a well logger with gross
receipts of less than $3.5 million would
pay under this final regulation an
annual fee of $1,800 rather than
511,420 As the Commission has stated
preslously, the small entity annual fee
reduction is to reduce but not eliminate
the impact of the fues (57 FR 32720)

2 Comment. Co.nenters in the tus!
furilitios class of licensees indicated
tha! a further explanation is needed of
the significant increases in their fees.
They pointed out that the annual fee for
o high enriched facility has increased
from $2 3 million in FY 1962 10 $3.3
million in FY 1993, Similarly. the
annual fee for a low enriched uranium
facility increased from $638.250 in FY
1962 t0 1,319.000 10 FY 1903. The
commenters questioned whethor or not
the increases were due to the increased
staff required to provide cversight of the
newly formed United States Enrichment
Corporation (USEC). One commenter
stated that although the United States
Enrichment Corporation (USEC) is
neither a licensee nor license applicant,
significant resources will be expended
to cantify the gaseous diffusion plants

this on-going certification process for
FY 1693

Response. The NRC believes that it
has provided sufficient | .ormation
cancerning the FY 1903 budget to allosy
effoctive evaluation and constructive
comment concerning the budgeted costs
for fuel facility licensees. In Part @l the
Section-by-Section Analysis, Table Vi of
the proposed rule published April 23,
1993 (58 FR 21675), the NRngvidnd
a detailed explanation of the FY 1083
budpoted costs for the fuel facility class
of liconsees. Table VI of this final rule
also shuws a listing of the budgeted
costs for dus class of licensees. The FY
1963 re ources are determined by the
NR . at d approved by the Congress as
those secessary to carry out the health
and safety activities for this class of
liensees. The specific details regarding
the budget for FY 18083 are documented
in the NRC's publication “Budget
Estimates Fiscal Year 1993 (NUREG--
1100, Volume 8), which is available to
the public. The bases for the NRC
resources are thoroughly addressed by
t:e Congress through hearings snd
written questions and auswers. Tha FY
1993 NRC hearings are documented, for
example, in the publication “Energy anid
Water Development Apprepriatiogs for
FY 1993—Hearings before a
Subcemmittes on Appropriations,
House of Representatives, One Hundred
Second Congress, Sacond Scssion, Part
6" The resources resulting from this
review and decision process are those
necessary for NRC to implement its
statutory responsibilities. Questions
relating to the NRC budget approval
process ware also addressad in the final
rules published on fuly 10, 1991 (56 FR
31482] and July 23 1992 (57 FR 325465
Given the increese in the budget for the
fuel facilites class of licensees, it is
necessary 1o increese the fees to recover
the cost for these activities in
gcvordance with OBRA-80. Contrary to
some commentars suggestions, this
increase is not attributable to NRC
activities related to USEC, With regard
to USEC, the NRC has adjusted its
nudgetad allocation for this new and
unique added responsibility to reflect
planned FY 10803 USEC activities end
the fact that USEC will be assessad foes
On June 25, 1993, the NRC informed
USEC that the NRC will bill USEC
under 10 CFR part 170 for all NRC costs
incurred on or after July 1, 1993, the
formation date of USEC. The fees will be
assessed to USEC under fee Category
1.E of 10 CFR Part 170.31 and will
cover those activities associated with
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the cortification of the existing gaseous
diffusion uranium enrichment facilities

3 Comment, Another fuel facility
Hoanaes indicated that based on the
Court’s decision to grant Combustion
Engineering an exemption from fees far
one of its two low enriched v nium
plants located in Hematite, Missonri
-ad Windsor. Conpesiout, it ton
deserves 1o he considerad for an
exemption becauss it is not
rperationslly equivalent to the plants
run by the full scope fuel fabricators
since it purchases ‘f)i:ushad fuel pellets
from another company and loads them
1o fuel rods for assembly into fuwl
wiements Therefore, the commenter
reguests that the NRC reconsider the
implication of the Court’s holding with
raspect to the disproportionate
allocation of its costs under 10 LFR
171 11(4). especially as the allocation of
thess costs adversely impacts the
licenses.

Response The D.C. Circuit Count of
Appeals decision of Merch 18, 1993,
directed the NRC to grant an exemption
from annual fees to Combustion
Fongineering (CE) for one of its two low
enriched uranium facilities. The NRC
had previously denied the exemption
roquest from CE The Court condluded
that “the argument that the “equal fea
per License' rule is “unfair and
iequitable” is parsuasive only on the
ground that the rule produced 1raubling
results when applied to Combustion’s
circumstances. The Court saw no
reason for requiring the NRC to attend
to that rather rare situation in the rule
itself. Thus. consistent with the Court
decision and 10 CFR part 171, 4f
licenisees feel that based on the
circumstances of their particular
situation they can make 8 strong case 1o
the NRC for an exemption from the FY
1493 annual fees then t' v should do
50 The NRC will consider such requests
fur exemption under th.  rovisions of
10 CFR 171 11{d). In accordance with 10
CFR 171.11(b}, such requests for
exemption must be filed within 90 days
from the effective date of this final (ule
The filing of an exemption requst does
not extend the date on which the bill is
pavable. Only the imeiv payment in
full ensures avoidance of imerest and
penalty charges If a partial or full
exemption is granted, any overpayment
will be refunded

4 Comment Some uraniuin recovery
licensees questioned and requested
clarification concerning the purpose of
the new categories i 10 CFR 170 31 and
171.16(d) [Caregary 4D) as many mill
tuilings facilities are already licensed to
accept byproduct material tor
possession and disposal pursuant to
NRC's Criteria 2 of 10 CFR parnt 40

appendix A Jaese licensers helieve
that mill tmhn?c facilities should not be
asseased the additional fees as these
tharges are already included and
factored imo Category 2. A (2) annual
fees Assessing additional fees for
{ivensees already paving an annual fee
undar Category 2.A (2) is double
vharging according to the commenters
One uranium recovery licenses
guestioned the revision of Footnotes 1
and 7 1010 CFR 171.16(d) contending
that as presently written there is ho
amhiguity or question, Other uranium
mcovery licensees indicated that they
needed more Diforimation concerning
the method used to establish the annual
fwes bucause of the wide fluctuations i
these fees during the past three fiscal
vears Others stated that while the
proposed fees for FY 1993 represented
a relief from the high fees of the
previous two vears the proposed rule
does not provide a means of
reimbursement for overpayment of FY
1993 annual fees that have already been
paid to the NRC by the first three
quarteriy hilli

Response The NRC explained in the
proposed rule its reasons for
establishing a new Category 4D in its
two fee regulations, 10 CFR parts 170
and 171 The new category will allow
the NRC 1o specificall; segregate and
identify those licenses which authorize
the receipt, possession, and disposal of
byproduct material from other persans
as defined by section 11.e.(2) of the
Atomic Energy Act. This change is
based on NRC's recognition of patential
increased activity related to the disposal
of 11 & (2) byproduct material and to
better distinguish this unique category
of license (58 FR 21670).

The costs allocated to the uranium
recovery class of licensee are for safety
genenic and other regulatory activities
that are attributable to this class of
lLicensses and that are not recovered by
10CFR part 170) s and inspection
fees. With respect to mill licensees in
fue Category 2.A (2) that authorize both
milling operations and the disposal of
section 11.¢ (2) byproduct material, the
same NRC regulations (e g.. 10 CFR part
40} guidance (e g, Regulatory Guides)
and policies are applicable to both the
license which authorizes milling and
disposal of section 11.¢.(2) byproduct
material and the license that only
suthorizes disposal of 11 e (2)
byproduct material. The 10 CFR part 40
generic safety regulations a.e applied in
the same manner to each license in the
class independent of the source material
activities authorized by the Licenses.
Therefore, mill licenses subject to the
fees in fue Category 24 of 10 CFR 17031
and fee Category 2 A (2) of 10 CFR
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171 16 will not be assessed fees under
fee Category 4D All other licenses. that
authorize the receipt, from cther
persons, of section 11.e(2) byproduct
materials for possession and disposal
will be subject to the Catagory 4D fess
including mill licenses that authorize
decommissioning, decontamination,
raclamation or site restoration activities
hacause they are not assessed annual
foes under fue Catogory 14

Although 10 171.19(b) specifies
i1t the Commission wiil adjust the
fourth quarter bill to recover the full
amount of the revised annusl fee, the
NRC agrees that this section should be
modified 1o more specifically cover
overpayments. Accordingly, in this finai
rule the Commission has revised 10 CFR
171.19(b) 1o specifically state NRC's
policy for handling those situations
where the amounts collected in the first
three 1umm exceed the amount of the
annual fee published in the final rule.

With respect to footnotes 1 and 7 in
10 CFR 171.16, the NRC indicated in the
proposed rule that during the past two
voars many licensees have stated that
although they held a valid NRC license
authorizing t{o possession and use of
special nuclear, source, or byproduct
material, they were in fact cither not
using the material to conduct operations
ot had disposed of the material and no
longer needed the license. In particular,
this issue was raised by certain uranium
mill licensees who have mills not
currently in operation. In responding 1o
licensses about this matter, the NRC has
stated that annual fees are assessed
based on whether a licensee holds a
valid NRC license that authorizes
possession and use of radioactive
material. Whethar or not s licensee is
actually conducting operations using
the material is a matter of licensee
discretion, The NRC ca: rot control
whether a licensee elects to possess and
use radicactive material unce it receives
a license from the NRC. Therefore, the
NRC reemphasizes that annual fees will
be assessed based on whether a licensee
holds 8 valid license with the NRC that
authorizes possession and use of
radioactive material (58 FR 21667~
21668). To remove any uncertainty, the
NRC is making minor clarifying
amendments to 10 CFR 17116,
faotnotes 1 and 7

5 Comment One commenter
indirated that the methodology used in
*he current rule to determine inspection
1ees (routine and nonroutine) in 10 CFR
part 170 should remain the same and
that by proposing & uniform fee for both
routine and nonroutine inspections
NRC believes they are equi valent. The
commenter feels that the burden for
inspection fees should be placed on
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licensees facing nonroutine mlzcﬂnns
and that by creating a uniform fes for
buth types of inspections the NRC, in
turn, burdens those licenseses who do
not require nonroutine inspections and
who are unlikely 16 in the future ~ he
commenter that NRC create a
lower fee schedule for routine
inspections and make up the difference
with higher fees for nunroutine

m;ru:uon-.
esponse NRC indicated in the
proposed rule the reason for combining
the current routine and nonroutine
inspection fees into & single inspection
foe. NRC's review of the inspection
information indicates that over 99
percent of the inspactions conducted are
routine inspections. As a result, for most
categories t were no nonroutine
inspections conductad or a very small
number of nonroutine inspactions ware
completed (58 FR 21670). Therefure, the
NRE has little or no meaningful current
data on which to base & separate
nonroutine inspection fee. As a result,
ihe NRC is combining routine and
nonroutine inspection fees into a single
foa for routine and nonroutine
inspections. Fess will continue to be
assotwed for any nonroutine inspection:
conducted of hcensed programs
fecause the inspection fee is hased
primarily on hours expended to conduct
routine inspections this approach does
not burden those licensees that do not
rm:{mm nonrouline inspections
Comment One corameiter

indicated that the NRC had improperly
caliulated the costs of the High Level
Waste (HLW) pﬂrﬂm by not including
$1.7 million in administrative costs in
FY 1943 which ware included in the FY
1442 calculations. The commaenter
contends that utilities would pay these
HILW-related costs through the reactor
annual fee whan they have already paid
for these activities through e nuB/
Kwhr contribution 1o the NWF,
thersfure the NRC should correct this
insquity by an appropriate reduction in
the power reactor surcharge

hesponse All NRU s dirpot costs
related to the disposel of civilian high-
level radioactive waste and spent fuel in
the Department of Energy's geologic
repository are paid for with funds
ippropriated from the Nuclear Waste
Fund Administrative suppart costs
such as office space, teiephones,
teaining, supphies, and computers are
not charged to the Nuclear Waste Fund
The NRC now budgets administrative
support funds centrally in its Nuclear
Safety Management and Support
program which contains the activities of
hiose offices which annually provide
the adminstrative support. This 1s done
to facilitate a mors direct correlation

—— Ot G et

Letwaen budget formulation and budge!
exocution. For F'7 1963, Lcansees have
not paid for these administrative
support sctivities through their mill/
kwhr contribution to the NWF because
the costs were nat included in
npfmcpnmons from the NWF.
omment Several commenters

indicated that the hourly rate of $132 (a
sevan percent incroase over 1992) is
oxvessive in view of the fact that the
increase is approximately twice the raty
of inflation. These commenters noted
that the rate is considerably higher than
the typical industry charge-out rate for
direct employees and squals or exceeds
the hourly charges fur senior
consultants at major national consulting
organizstions. The commenters
suggested that NRC begin to control its
internal cost by, for example, cembining
Regional offices, reducing the research
{:rugum. and reducing the inspection

ours by use of Systematic Assessment
of Licensee Performance (SALP). This
would Jower both the hourly rate and
the base rate being charged, enabling the
industry ta redurs 118 nuciear program
costs Sume comunenters supgestod that
the increase in the bourly rate be
limited to the increase in the rate of
inflation or the Consumer Price Index
(CP1) while others indicated that the
NRC institute an immediate moratorium
fronzing fees at or below FY 1992 levels

Response. The NRC professional
hourly rate is established 10 recover
approximatsly 100 percent of the
Congressionally approved budget, lass
the appropriation fron. the NWF, as
required by OBRA--90 Both the method
and budgeted costs used by the NRC in
the development of the hourly rate of
$132 for FY 1993 are discussed in detail
in part IV, Section-by-Section Analysis
for § 170 27 of the proposed rule (58 FR
21668) and the same spction of this final
rule Forexanm ple Table Il shows the
direct FTEe (full t ne equivalents) by
major program for FY 1993 and Table [11
shows the budieted costs (salanies and
benefits, administrative support, travel
and other G&A centractual support)
which must be recevered through fees
assessed for the hours expended by the
dipect FTEs The budgeted costs have
inervised $26 4 million as compared to
FY 1942 levels. This increase mflects
the amount required by the NRC to
¢nctively accomplish the mission of
the agency The spwoific details
regarding the budget for FY 1963 are
documented 1n the NKC's pubiication

Budget Estimates, Fiscal Year 1843
(NUREG-1100. Volume 8), which i1s
available to the public. Given the
increase in the budget, it is necessary 10
increass the 1963 hourly rate 1o recover
100 parcent of the budget as required hy

OBRA-90. The NRC is unable 10 use the
CPl or other indices in the develop,~ent
of the NRC hourly rate or the fpes to be
assessed under 10 CFR parts 170 and
171 because if the hourly rate were
increased by only three to four percent
over the FY 1992 levels, the NRC could
net meet the statutory mandaie
requircment of OBRA-90 to recover
approximately 100 percent of the NRC
budget authority through fees
& Comment Asin FY 1991 and FY
1992, commenters suggested that the
NRC fee proposals violate the public
trust and demean the intent of Congress
Commaenters indicate that the NRC
should assess fees based on the amount
of throughput of material, the size of the
facility, the amount or type of material
ossessed, the sales generated by the
icensed location, the competitive
condition of certain markets including
the assessment of fees to Agrevment
States and the effect of fees an domesiic
and foreign competition. One
commenter suggested that because the
NRC has authonty to allow a State to
become an Agreement State, the NRC
could also charge a fee to either the
Agreement Stats or to individual firms
Anather commanter indicated that the
requirement that NRC recover 100
twn;unl of its budget 1s wrong. It allows
yudyets to grow more irresponsibly than
they usually do because no legisiator or
executive office needs to face a
consequent tax problem. Another
commentar suggested that it is
imperative for NRC to clusely examin
what its regulatory program provides
and how it can be provided more
effuctively
Response The issua of basing fees on

the amount of material possessed, the
frequency of use of the material, the .
of the facilities, and market compet/! ve
positions, wera addressed by the NRC in
the Regulatory Flexibility * nalysis in
appendix A to the final rule published
July 10, 1991 (56 FR 31511-31513) The
Commission did not adopt that
approach, and cont.nues to believe tiat
uniformly allocating the gener.c and
other regulatory costs to the specific
licensee to determine the amount of the
annual fee is 8 fair, squitable, and
practical way 1o recover its £osls and
'nat establishing reduced annusl fees
hased on gross receipts (size) is the must
appropriate approach to minimize the
impact on smatl entities. Therefore
NRC finds no basis tor altering s
approach at this time. This approach
was upheld by the D C. Circuit in iis
March 16, 1993 decision in Allied
Signai. With respect to Agreement
States, since nesther the Agreement
States themselves nor the firms issued
licenses by the Agreement States are
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NRC licensees, the: cann, * be assessed
annuasl fees under JBRA-S

With respect to the amoun: ~ the
budget, the requirement for NRC to
racover 100 porcent of its budget dues
not exempt the NRC from the normal
Government review and de 1sionmaking

rocess. The NRC must first submit its

udget 1 the Office of ent and
Budget. The NRC budget is then sent to
Congress for review and approval. The
budget process, along with the interna!
NRC review process, helps ensure that
the NRC budget is the minimum
necessary to carry out an effective
regulatory program.

Comment. The American Collr ge of
Nuclear Physicians/Society of Nuc lear
Medicine (ACNP/SNM) comment: d that
it had submitted a petition for
rulemaking to the NRC to review the *Y
1691 methodology so that medical
licensees could be treated like nonnrfit
educational institutions. The
commenter believes the NRC is
obligated to address the concerns raised
in the petition in tarms of whether the
proposed fee schedule ‘or FY 1993 is
consistent with the methodology
adapted in FY 1991,

Response The NRC indicated in its
final rule for FY 1092 that it is not
otiligated to eddress the concerns raised
in the petition of rulemaking filed wiih
the NRC before adopting the final nule
establishing fees for FY 1092 (57 FR
32694). This continues to be the case for
FY 1093 as well. The NRC bad intended
1o hand!le the petition within the context
of the review and evaluation of the fos
program for FY 1993 However, on
October 24, 1992, the Energy Policy Act
wis enacted by the Congress. Section
2902(c) of the Act requires the NRC to
review its policy far assessment of
annual fees under section 6101(c) of the
Omnibus Budget Reconciliation Act of
16940, solicit public comment on the
need for changes to this poucy, and
rocommend changes in existing law to
the Cangress the NRC finds are needed
to prevent the placement of an unfair
burden on certain NRC licensees On
April 19, 1993, the NRC published a
Federal Register Notice soliciting pubiic
comment on the need. if any, for
changes to the existing fee policy end
associated laws in order to comply with
the requirements of the Energy Policy
Act

The NRC now intends to consider the
AUNP/SNM petition as well as 8 second
foe petition received from the Amarican
Mining Congress on February 4, 1893, in
the context of the overall fee policy
review as required by the Energy Policy
Act The NRC believes that this will
help ensure that gimilar issues are
treated consistently and that resolution
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of the patitions prior to the fee policy
roview would be premature given the
Cangre scional request for future
evaluation of the fee policy. The NRC
expects the review to be completed by
the end of calendar year 19683

The Commission also notes that some
of the medical commenters have asked
that they be exempted from fees, just
lika the Commission has previously
done for nonprofit educational
inst.autions As the Commission has
explained ea1lier, the record befare the
Commission annot support the
continuatiza of the nonprofit
educational exemption for FY 1063
Similarly, the Commission cannot adopt
such an exen otion for the medical
community

m«mmmm

For the reasons g' ven below, we believe
that the =t for educations!
institunons, be they reactor licensess or
mataria.« licensess. should have boen
continued for the present an the basis of the
approach ated by the Coury, and
reconsidered thorov 11y e the context of our
response to section . 404(c) of the Energy
Palicy Act of 19%2

First we do not believe that the notice of
proposed rulomaking was adequats
Although the notice invited comments on the
Court s wxternalized benefits " approach,
and on whether the exsmption should be
rontinued, the notice argued vigorously for
continuing the exemption and therefore did
not convey that the agency was. in effect,
depending wimost entirely on comments from
affected liconsees to provide s rationale for
the exemption in FY 1683 1t will be
extremely difficult for many sducational
institutions to adjust this late 1o therr budget
cycies o what 1o many cases will be
unaxpacted and significant fees.

Second, it is not entirely clear how the
agancy will apply the majority’s two-part test
fur case-by vase examptions, or what criteria
will be used to determine whather a raques!
satisfies the two part (ast

Third, no matter how the two-part test is
interprated and applod. we believe that &
generic exemption based on the Couart's
suagosted approsch would be preferabile o
£t twoepart o8t for st least three reasons: (1)
" e Court's v ggested approach would cover
not onlv researc h resctors but alen the many

Jo=ant materialy lioenses held by
w vial nstitutions: in contrast, |t is pot
«l ' xtent the two-part test can be
P, . tarials licansoes (2) @ generic
exugpaon would svert & situation in which
evary decision on an oxemption request
either would cause the U 5. Traasusy to lose
fee income or could forma clnsure of & facility
of termination of licensed activities of wide
benefit, and (3) the genenc exemption
envisicned by the Court would obviste the
neod for a case by case your by-vear
expouditure of resources on & multitudes of
exemplion requests

{1 essence, the agency missed an
oppartunity to consider seriousiy the classu

‘exturna zed benefits” argument suggested
by the Court. A general acgument likn the one
the Court invited us to mﬁo has a long
history, and the “lew and sconomics”
scholars on the Court are no doubt fanuliar
with the azgument {1 is, first, that educstion
like national defense, the administration of
justice, and a few other artivities, provides
large and indispensable banefits 10 the whole
saciety, not just to purchasers (in this case
students) of the activity, and, second, that the
morket cannot Ls exron-d 10 supply the
necessary amount of aducation, eithar
hecause the "buyers" in the education market
will not know enough to put the “right” price
on education, or becuuse they will not be
ahle to pay that price. Conyistent with this

ant, education in free-market

econ: mies relies 10 @ grea! extent on extri-
mar  financial support from philanthrapy
v arnment

W%, eneral argument would have to be
~Japted to the specific circumstances of vur
licensees to justify a generic exernption. It is
clear thet the argument requires more than a
demonstration of hardship, and more than
what the Court celled the “quite vague”
reference to the “externalized benefits” of
sducation. Also, the Court would have
required 8 showing that those benefits were
“exceptionally largs” and that they could u
be “captured in tuition or other merket
prices.” Neverthaless, the agency, and ‘he
commenters (f given rmesonable notice, might
haeve been able to build an administrative
record to support a generic exumption based
on the argument The effart the agency has
saved by not looking further into the iscus
may turn out 1o be & fraction of the effor! the

agency will expead on responuing o
requests for case-by-case exemnptions and
permission to pay i installments

We fear the ultimate effects the majority's
action may have. To take research and
training reactors alone, an annual fee of
$62,100 may prove to be a very substantial
addition to, and possibly an unbearzble
burden for, the operating budgets of many of
these mactors. Similar consequences may
belail formerly exempt materials licenseos
Cansequently, the country may lose the
consideabie beoefits which the nucisar-
related activities of educational inatitutions
provide, benefits acknowledged by the
agency in the Statement of Considerations
accompanying the proposed rule.

111, Final Action--Changes Included in
the Final Rule

In addition to implemeniing the
March 16, 1993, court decision, the NRC
15 also amending its licensing,
inspection, and annual fues for FY 1963,
0 3RA-90 requires that the NRC recover
approximately 100 percent of its FY
1993 budyet authority. including the
funding of its Office of the Inspector
General, less the sppropriations
received from the NWF, by assessing
licensing, inspection and annual fees.
The CFO Act requires that the NRC
review, on & biennial basis, the fees
imposed by the ugoncz.

or FY 1993, the NRC's Ludge!
authority is $540 0 million. of wwhich
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approximately $21.1 million has been
appropriated from the NWF. Tharefore,
OBRA-90 requires that the NRC collect
approximately $518 9 million in FY
1863 through 10 CFR part 170 licensing
and inspection fees and 10 CFK part 171
annual fees, The NKC estimates that
approximately $110.1 million will be
recaverad in FY 1993 from the fees
assessed under 10 CFR part 170, The
raraining $408 8 million will be
recovered through the FY 1993 10 CFR
part 171 annual fees.

The NRC has not changed the basic
approach, policies, or methodology for
calculating the 10 CFK part 170
professional hourly rate, the specific
materials licensing and inspection fees
in 10 CFR part 170, and the 10 CFR part
171 annusl fees set forth in the final
rules published July 10, 1991 (56 FR
31472) and July 23, 1992 (57 FR 32691),
with the following exceptions. The
method for calculating the LLW
surcharge has been modified und the
Commission has changed its policy with
respact to the assessment of annual fees
for nonprofit educational institutions.
Both changes were discussed in Section
11 of this final rule

Under this final rule, fues for most
liconses will increase because—

(1) NRC’s new budget authonty has
incressed resulting in a corresponding
increase in the professional hourly rate
and, in some cases, the amount of funds
budgeted for a particular class of
licenses;

(2) The number of licenses in some
classes has decreased as compared to FY
1992 due to license termination or
consolidation resulting in fewer
licensees to pav for the costs of
regulatory activities not recovered under
10 CFR part 170; and

(3) The biennial review of fees and
other charges required by the Chief
Financial Officers Act

The NRC contemplates that any fees
to be collected as a result of this final
rule will be assessed on an expedited
basis to ensure collection of the required
foes by September 30, 1993, as
stipulated in the Public Law Therefore,
as in FY 1991 and FY 1092, the foes
become effective 30 deys after
publication of the final rule in the
Federal Register The NRC will send 2
bill for the amount of the annual fee to
the licensee or certificate, registration,
or approval holder upon publication of
the final rule. Puyment is due on the
effective date of the FY 1993 rule

A Amendments to 10 CFR part 170

In the materials inspection area, the

Fees fo: Fucilities, Materials, Import and  historical data for the average number of

Export Licenses, and Other Regr'atory
Services

Six amendments have been made to
part 170. These amendments do not
change the underlying basis for the
regulation—that fees be assessed to
applicants, persons, and licensees for
specific identifiable services rendered.
These revisions also comply with the
guidance in the Conference Coromittee
Report an OBRA~90 that fees assessed
under the Independent Offices
Aprropn’m‘on Act (IOAA) recover the
full cost to the NRC of all identifiable
regulatory services each applicant or
licensee receives

First, the agency-wide professional
hourly rate, which is used to deterinine
the part 170 fees, is increased about
seven percent from $123 per hour to
$132 per hour ($229,912 per direct
FTE). The rate is based on the FY 1993
direct FTEs and that portion of the FY
1993 budget .., * ' recovered
through the appropriation from the
NWF

Second. the current part 170 licensing
and inspection fees in §§ 170.21 and
170.31 for all applicants and licensees
are revised to mﬁoct hoth the increase
in the professional hourly rate and the
results of the review required by the
CFO Act. To comply with the
requirements of the CFO Act, the NRC
has evaluated historical professional
staff hours used to process a licensing
action (new license, renewal, and
amendment) and to conduct routine and
nonroutine inspections for those
licensees whose fees are based on the
average cost method (flat fees),

The evaluation of the historical data
shows that the ave . age number of
professional staff hours needed to
complete materi  ..censing actions has
increased in some categories. The data
for the average number of professional
staff hours needed to complete licensing
actions were last updated in F'Y 1990
(35 FR 21173; May 23, 199G). Therefore,
the fees for these categories must be
increased to reflect the costs incurred in
completing the licensing actione. For
other categories, the revised fees reflect
that the average number of professional
staff hours per licensing action
decreased. Thus, the revised average
professional staff hours reflect the
changes in the NRC licensing review
program that have occurred since FY
1990 The licensing fees are based on
the new average professional staff hours
needed 1o process the licensing actions
multiplied by the rrohssional hourly
rate for FY 1693 of $132 per hour.

professional <taff hours necessary to
complete routine and nonroutine
inspactions shows that inspection hours
used to determine the amount of the
inspection fees have increased and in
many cases significantly, when
compared to the hours currently used
under 10 Cr & part 170. The data for the
average number of professional staff
hours necessary to canduct routine and
nonreutine inspections were last
updated in FY 1984 (39 FR 21203, May
21,1984) As a result, the average
number of professional staff hours used
in the current fee schedule for
inspections is outdated. Since 1985, the
amount of the inspection fees has been
updated based only on the increased
professional hourly rate. The increased
average professional staff hours reflects
the changes in the inspection program
that have been made for safety reasons
In some program areas, for examp'
NRC management guidance in recent
years has emphasized that inspections
be more thorough, in-depth and of
higher quality. The inspection fees are
based on the new average professional
~aff hours necessary to condurt the
inspections multiplied bz' the
professional hourly rate for FY 1993 of
$132 per hour

In summary, the NRC is revising both
materials licensing and inspecticn fees
assessed under 10 CFR part 170 in order
to comply both with guidance in the
Conference Committee report on OBRA-
40 and with the CFO Act's requirement
that fees be revised to reflect the cost to
the agency of providing the service.

The review of the inspection
information also indicates that over 90
percent of the inspections conducted by
NRC are rc itine inspections. As a result,
for most fee categones there were no
nonroutine inspections conducted or a
very small number of nonroutine
inspections were comr.l:ud. For these
reasons, the NRC, for fee purposes, is
establishing a single inspection fee
rather than separate fees for routine and
nonroutine inspections. This inspection
fee will be assessed for each routine end
nonroutine inspection conducted by the

NRC.

Third, a new fee category 4D is added
10 10 CFR 170.31 to specifically
segregate and identify licenses
nuthorizin%lho receipt from other
persons of byproduct material as
defined in section 11.e.(2) of the Atomic
Energy Act for possession and disposal.
Section 11.e (2) byproduct material is
the tailings or wastes produced by the
eatraction or concentration of uranium
or thorium from any ore processed
primarily for its source material content
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Fourth, irradiator fee Categories 3F
and 3G in 10 CFR 170 31 are broadened
1 include underwater irradiators for

irradiation of materials where the source

is not exposed for irradiation purposes
Fifth, & new section, 170 8, is added
which provides that 10 CFR pant 170
does not contain any information
collection requirements falling within

the purview of the Peperwork Reduction

Act.

Sixth, the definition of materials
License in §170.3 is being revised to
clurify that the terin license, for fee
purposes, includes a license. centificate.
approval, registration, or other form of
permission issued by the NRC.

B Amendments to 10 CFR Part 171
Annual Fees for Reactor Operating
Lirenses, and Fuel Cycle Licenses and
Materials Licenses, Including Holders of
Certificates of Compliance,
Registrations, and Quality Assurance
Program Approvals and Government
Agencies Licensed by NRC

Seven amendm.nts have been made
to 10 CFR part 171. First, §§171.15, and
171 16 are amended to revise ths acnual
fee 5 for FY 1993 to recover
approximately 100 percent of the FY
1093 budget autherity less fees collected
vider 10 CFR pant 170 and funds
uppropristed from the MWF

Second, §171 .11 is amended Lo revise
paragraphs (a), (b), and (d). Paragraph
(4] is revised to revoke the current
exemption from annuzl fees for
nonprofit educational institutions. A
dutailed discussion of this change in fee
policy is found in Section 11 of this fina!
rute. Other changes to paragraph (s)
lncorporate the specific statutory
exemnption provided in the Enarpy
Policy Act of 1002 for certain nonpower
{research) reactors Section 20031a)14) of
the Energy Policy Act, snacted October
24,1962, amends Section 6101(¢) of
OFRA-00 10 specificaily exempt from
10 CHR part 171 annual fees cartain
Fodirally owned research reactors if—

(1) The reactor is used primarily for
edutational tra.ning and academic
rassarch purpeses and,

{2) The design of the research ruactor
satisfies cartain technical specifications
set forth in the legislation

The NRC, in immplementing this
provision of the bnergy Policy Act,
uitends to lunit the exemption in 10
CFR part 171 only to Federally owned
research reactors.

Clarifying changes to the exemption
provision for muterials licensess in
88§ 171.11(b) and {d} are also being
made

The NRC is revising §171.11{b) to not
unly require that requests for exemption
he filed with the NRC within 90 days

from the effoctive date of the fioal rule
but ais0 to require that requests for
clarification +¢ or questions relating to
annual fee b lls .nust also be filed
within 90 days from the date of the
invaice.

The NRC is amending § 171.11(d) to
clarify that the three factars for
exemption for materials licensees
should not be read as conjunctive
requirements but rather should be read
as independent considerations which
can support an exemption request.

The NRC also notes that since the
final FY 1992 rule was published in July
1992, licensees have continued to file
reques!s for termination of thair licenses
or certificates with the NRC. Other
licansees have either called or written to
the NRC since the FY 1992 final rule
became effective requesting further
clarification and information concemning
the annual foes assessed. The NRC is
responding 1o these requests as quickly
as possible but was unable to respond
and take action on all of the requests
priof to the end of the fiscal year on
Septenber 30, 1992, Footnote 1 of 10
CFR 171 .6 proviaes that the annual fee
o waived whare a license is terminated

inior to October 1 of each fiscal year

jownver, based on the number of
reguasts filed, the Commission, for FY
1993, is exempting from the FY 1993
annusl fess those materials licensess,
nrd holders of cartificates, registrations,
and approvals whin either filed for
termination of their license or approval
ot filed for a possession only/storage
license prior to October 1, 1992, and
were capable of permanently ceasing
ILansazfuﬁ:mwa entirely by Septerber
30, 1962

I~ addition, bacause nonprofit
ed cational institutions will be billed
for the firet time for annual fees, they
are being aftordod the seme opportunity
to filo rogues's for termination and
cvard the FY 1043 annual fee as other
Loensews ce1e « n when annual fees
were firs' assossed to them in FY 1891,
The NRC wishes to emphasize that
vonprofit educatiana! institutions who
houd licenses, certificates, registrations,
ard approvials and who wish to
relinguish their licensels), certificatels),
ot registration(s) or obtain a Possession
Only Lacanss (PCL), and who are
capable of permar.ently ceasing licensad
activities eutrely by September 30,
1993, must, within the 30-day penod
before the effective date of the rule,
notify the Comunission, in writing, in
accordance with 10 CFR 30 36, 4042,
50.82, and 70.38, as appropriate
Nunprehit educational institutions who
hold licenses. certificates, registrations
and spprovals must promptly comply
with the conditions for license

termination in those regulations in of ler
to be considered by the NRC for a
waiver of the FY 1923 annual fes. All
other licensees and approval holders
who held 8 heense or approval on
October 1, 1992, are subject to the FY
1993 annual fees

Third, § 171,19 is amended tu credit
the quarterly partial payments made by
certain licensees in FY 1993 toward
their total annual fee to be assessed or
to make refunds, if necessary.

Fourth, 8 new category 40 is addud 10
10 CFR 171.16(d) to specifically
segregate and identify licenses
nuthorlzm%tho receipt from other
persans of byproduct material as
defined in s;:tion 11 e.(2) of ;h: Mom‘ic
Energy Act for sion and dis
Swt'l?n 11@(2{ byproduct matoriﬁoi‘la
the tailings or wastes produced by the
extraction or concentration of uranium
or thorium from any ore processed
primarily for its source materisi content,

Fifth. additional language is added for
irradiator fee Categories 3F and 3G in 10
CFR 171.16(d) to clarify that those two
fae categories include underwater
i2oalestors for irradiation of mate. lals
where the source is not exposed for
irradiation purposes

Sixth, 8 new § 171 8 is beir ; added
which provides that 10 CFR part 171
Ar=a - 4t contain any information
coilsction requirements falling within
the purview of the Poperwork Reduction
Act,

Seventh, the definition of materials
license in §171 3 is being revised to
clarify that the term licensa, for fee
purposes, includes a license, certificate,
approval, registration or other form of
permission issued by (he NRC

The NRC notes that the impacit of the
foos for FY 1993 on small entities has
been evaluated in the Rogulatory
Flexibality Analys.s (sew appendix A to
this final rule) Based on thiis analysis,
the NRC is continuing fur FY 1993 a
maximum annual fee of $1.800 per
licensed categary for Lhose licensees
who gualify as a8 small entity under the
NRC's size standards. The 1KC s also
continwing for FY 1993 the lower tis;
small entity annual fee of 3400 per
licensed category for cortain matarials
licensees, which was ostabiishied by the
NRC in FY 1992 (57 FR 1362% Apnil 17,
1962).

The 10 CFR part 171 annual fees have
hoen determined using the same method
used to determune the FY 1991 and FY
1992 annrual fees except for LLW annus!
foes as discussed in Section 1l of this
final rule. The amcun's to he collentad
through annual fees in the amendiments
to 10 CFR part 171 are based on the
increased professional hourly rate The
amendments to 10 CFR part 171 da not
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change the und«mng basis for 10 CFR TABLE |.—RECOVERY OF NRC's F'f  previous Commission policy decisions
171; that is, charging a class of 1953 BUDGET AuTHORITY—Continued  will be recovered from the designated
for NRC costs attributable to classes of licensees previously

that class of licensees. The charges are Estmated identified. A further discussion and
consistent with the Congressional Racovery method ‘ mﬂm hreakdown of the specific costs by major
guidance in the Conference Committes s lasses of licensees are shown in
Report on OBRA-90, which states that Suction IV of this final rule.
the “conferens contemplate that the Pan 171 (annual fees) The NRC notes that in prior litigaticn
NRC will continue to aliocate generic Powar Reactors = 4235 over NRC annual fees, the U S. Court ef
osts that are attributable to o given Rea: s ; 27 Apnwals for the District of Columbia
class of licensee to such class” and the Fuel Facilites . . 187 Cucuit concluded that the NRC “did not
“conferees intend that the NRC assess Spent Fuel Siorage ... .. 7 abuse its discretion by failing to impuse
the annual charge under the principle }r"‘""’" “‘fm’"\' ' b k 2 the annual fee on all licensees,” Floria
that licensees who require the greatest mw : : 1agg Power & Light Co. v. NRC, 846 F 2d 765,
expenditures of the agency’s rescurces T s 770 {D.C. Cir. 1988), cert. denied, 109 S
should pay the greatest annual fee " 136 Subtotal par 171 3841 Ct. 1952 (1989), As noted earlier, the
Cong Rec., ot H12692-93. Costs temaining 10 be recoversd conferees on Pub. L. 101-508 have

The NRC notes that many licensees not identited abcve o 248 acknowledged the D.C. Circuit's holding
have indicated during the past two years Total ... ... " sapo that the Commission was within its

that although they held a valid WRC
license amﬁorinn the possession and
use of special nuclear, source, or
byproduct material, they were in fact
wither not using the materie/ to conduct
operations or had dis oserl of the
material and no longel neoded the
license. In particular, tvs issue has been
ricsod by certain uraniv m mill licensees
who have mulls not cur ently in
cperation. In responding to licensees
st this matter, the NRC has stated
that annual fees are assessed basod on
whather a licensee holds a valid NRC

I cense that authorizes possession and
use of radioactive material, Whether or
not a licensee is actually conducting
cperations using the material is 8 matter
of licensee discretion. The NRC cannot
cantrol whather a licensee elects to
possess and use radicactive material
ance it receives a license from the NRC.
Therefore, the NRC reemphasizes that
the annual fees will be assessed based
on whather g licensee holds a valid
license with the NRC that authorizes
possession and use nf radicactive
watenal To remove any uncertainty,
tha NRC is issuing minot clarifying
amendments to 10 L. R 171,16,
foatnotes 1 and 7

C FY 1993 Badgeted Costs

The FY 1993 budgeted costs by major
autivity to be recovered through 10 CFR
parts 170 and 171 fees are shown in
Tabla 1

Tao g | —ReCOVERY OF NRC's FY
1997 BUDGET AUTHORITY

Estimated
Mecovery method (m‘“fn
millions)
Nuclear waste tund : s211
Part 170 (license and inspechion
faes) 1101
Other receip!s 1

Vincludes $54 million that will not be
racovered from small materials licenseas
because of the reduced small entity fees
The $24 6 million identified for thosa

activities which are not identified as
either 10 CFR pats 170 or 171 or the

{WF in Table I are distributed among
the NRC classes oi licessees as follows
§22 1 million o aperating power reactors,
808 mullion to fuel facilities: and

$1.7 million to other materials licensees

in addition, atipreximately §5.4
taillion must be cellected as a resuit of
continuing the §1,.800 maximum fee for
omatl entities and the lower tier small
entity fee of 3400 for certain licensees
in order for the NRC to recover 100
percent of its FY 1993 budget authority
s acvordance with OBRA-90, the NRC
wiil meover $4.6 million of the $5 4
million from operating power reactors
and the remaining $0.8 million from
large entities that ire not reactor
lcwnsees,

This distribution results in an
additional charge (surcharge) of
approximately $§223,000 p 'r operating
power reactor; $61,100 for each HEU,
LEU, UF, and each other fuel facility
license; $1,100 for eact. materials
'cense 1n a category that generates a
significant amount of low level waste,
and §120 for other materials licenses.
When added to the base annual fee of
approximately $3.0 million per reactor,
this will rest:lt in an annual fee of
sporoximately $3.2 miliion par
oy-erating power reactor. The total fuel
facility annual fee will be batween
approximately $680.000 and §3.1
million. The tota! annual fee for
materials licenses will vary depending
on the fes category(ies) assigned to the
licanse

The additional charyes not directly or
solely attributable to a specific class of
MNRC licensees or costs not recovered
fromn all NRC licensees on the basis of

logal discretion not to impose fees on all
licensees,

IV. Section-by-Section Analysis

The following analysis of those
sections that are affected under this
final rule provides additional
e~slanatorv information. All references
are to title 10, chapter 1, U.S, Code of
Federal Ragulations.

Purt 170

Section 1703 Definiticns

The definition of materials license is
baing revised to clarify that the term
i Lensa, for fee purpuses, includes a
license, certilicate, approval,
registration or other ?orm of permission
iseued by the WRC pursuant to the
regulations in 10 CFR parts 30, 32
through 36, 39, 40, 61, 70, 71 and 72.
This definition is cunsistent with the
definition of license in Section 551(8) of
the Administrative Procedures Act.

Section 170.8 lasformation collection
requirements: OMB approval.

This section, which is being added,
provides that 10 CFR part 170 does not
contain any information collection
requirements falling within the purview
of the Paperwork Reduction Act,

Section 170.20 Average cost per
professional staff hour.

This section is amended to reflect an
agency-wide professionel staff-hour rate
based on FY 1993 budgeted costs.
Accordingly, the NRC professional staff-
hour rate for FY 1993 for ail fee
vategories that are based on full cost is
§132 per hour, or $229.912 per direct
FTE. The rate is based on the FY 1993
direct FTEs and NRC budgeted costs
that are not recovered through the
gppropristion from the NWF. The rate is
celculated using the identical method
established for I'Y 1991 and FY 1292,
The method is as follows:

1. All direct FTEs are identified in
Trhle 1 by major program.
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TABLE II.-—~ALLOCATION OF DIRECT

FTES BY MAJOR PROGRAM
Maysr of direct
o S FTES

Reactor Safety 8 Safaguards Reg-
Reactor Salety Research 1177

Nuciear Material & Low-Level
Waste Safety & Saleguards

Aeactor Special and independent
Aeviews, 'nvestigations, and En- ‘
Nuciear Maanal Management and
T S PR 180
Total diract FTE 21,619 1

1FTE gc'm time equivalent) Is one person
working a full year 8mpioyees
ae counted in the office of program each

support of NRC non-NWF  programs.
awm 16769 FTEs are considersd
and general and administrative

2 NRC FY 1983 budgeted costs are
ailocated, in Table 111, to the following
four major categories

(«) Salaries and benefits

{b) Administrative support

{c) Travel

(d) Program support,

3. Direct program support, the use of
contract or other services in support of
the line organization’s direct program, is
excluded because these costs are
charged directly through the various
categories of fees

4. All other costs (i.e., Salaries and
Benefits, Travel, Administrative
Support, and Program Support
contracts/services for GRA activities)
reprasent “in-house’ costs and are to be
colleted by allocating them uniformly
over the totel number of direct FTEs

Using this method, which was
described in the final rules published

TABLE Il —~FY 1993 BUDGET
AUTHORITY BY MAJOR CATEGORY
{Doliars m millions)

Salanes and benefits $254 1
Admunistrative suppon 838
Travel ... ! , 141
|orinas

Total nanprogram  Suppon
obligations . ; 3520
Program support . 1669
Total Budget Authority . 5189

Less diract program suppont a

offsetting receipts ... ... 1466
Budgot Aliccated to Direct FTE 373
Professional Hourly Rate 132

Section 170.21  Schedule of Fees for
Production and Utilization Facilities,
Review of Standard Reference Design

| Approvals, Special Projects,

July 10, 1991 (56 FR 31472) and July 23, |

1902 (57 FR 32601) and excluding direct
Program Support funds, the remaining
$372.3 million allocated uniformly to
the direct FTEs (1,614.1) results in a rate
of $229.612 pui FTE for FY 1963, The
Direct FTE Hourly Rate is $132 per hour
{rounded to the nearest whole dollar)
This rate is calculated by dividing
$372.3 million by the number of direct
FTEs (1.619.1 FTE) and the number of
productive hours in one year (1,744
hours) es indicated in OMB Circular A-
76, “"Performance of Commercial
Activities."

suppons. ' Inspections, and Import and Export
2in FY 1993, 16181 FTEs of the total |

Licensas.
The licensing and inspection fees in

The | this section, which are based on full-

cost recovery, are revised to reflect the
FY 109" hudgeted costs and to more
complutuly recover costs incurred by the
NRC in providing licensing and
inspection services to identifiable
recipients. The fees assessed for services
provided under the schedule are based
on the professional hourly rate as shown
in §170.20 and any direct program
support (contractual services) cost
expended by the NRC. Any professional
hours expended on or after the effective
date of this rul. will be assessed at the
FY 1963 rate shown in § 170.20. The
NRC is revising the amount of the
import and export licensing fees it
§170.21, facility Category K to provide

| for the increase in the hourly rate from

$123 per hour to $132 per hour.
Footnote 2 of § 170.21 is revised to
provide that for those applications

| currently on file and pending

completion, the professional hours
expended up tc the effective date of this
rule will be assessed at the professional
rates established for the June 20, 1684,
January 30, 1989, July 2, 1990, August
9, 1991, and August 24, 1992, rules as
appropriste. For topical re

applications currently on file which are
stiil rond‘mg completion of the review,
and for which review costs have
reached the applicable fee ceiling
established by the July 2, 1990, rule, the
costs incurred after any applicable
ceiling was reached through August 8,
1891, will not be billed to the applicant
Any professional hours expended for

| the review of topical report

| applications, amendments, revisions or

| supplements to a topical report on or

afer August 9, 1991, are assessed at the
applicable rate established by §170.20

Section 170 31 Schedule of Fees for
Materials Licenses and Other Regulatory
Services, including Inspections, and
!m&clm and Export Licenses.

o licensing and inspection fees in
this saction are revised to recover more
completely the FY 1993 costs incurred
by the Commission in providing
licensing and inspection services to
identifiable recipients. Those flat fees.
which are based on the average time to
revicw an aﬂphution or conduct an
inspection, have been adjusted to reflect
both the increase in the professional
hourly rate from $123 per hour in FY
1962 to $132 per hour in FY 1993 and
the revised average professional staff
hours nesded to process a licensing
action (new license, renewal, and
amendment) and to conduct
inspections.

previously indicated, the CFO Act
requires thet the NRC conduct 8 review,
on a biennial basis, of fees and other
charges imposed by the agency for its
services and revise those charges to
reflect the costs incurred in providing
the services. Consistent with the CF'C
Act requirement, the NRC has
completed its review of license and
inspection fees assessed by the agency
The review focused on the flat fees that
are charged nuclear materials licensees
and applicants for licensing actions
(new licenses, renewals, and
amendments) and for inspections. The
full cost license/inspection fees (e g, for
reactor and fuel facilities) and annual
fees were not included in this biennial
review because the hourly rate for full
cost fees and the annual are
reviewed and updated annually in order
to recover 100 percent of the NRC
budget authority.

To determine the licensing and
inspection flat fees for materials
licensees and aj ~licants, the NRC uses
historical data to determine the average
number of profs..ional hours required
to perform a licensing action or
inspection for each license category.
These average hours are multiplied by
the professional hourly rete of $132 per
hour for FY 1993, Because the
professional hourly rate is updated
annually, the biennial review examined
only the average number of bour-srﬁer
licensing action and inspection. The
review indicates that the NRC needs to
modify the average number of hours on
which the current licensing and
inspection flat fees are based in order to
recover the cost of providing the
licensing and inspection services. The
average number of hours required for
licensing actions was last reviewed and
modified in 1990 (55 FR 21173; May 23,
1990). Thus the revised hours used to
determine the fees for FY 1993 reflect
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the changes in the licensing program
that have occurred since that time, for
example, new initiatives underway for
certain types of licenses and
management guidance that reviewers
canduct more detailed reviews of
certain renewal applications based on
historical enforcement actions in order
{0 insure public health and safety. The
average number of hours for materials
licensing actions (new licenses,
renewals and amendments) have not
changed significantly for most
categories. For new license applications,
approximately 60 percent of the
materials license population have
increases of less 25 pervent, with
some having slight decreases. For
license renewals, approximately 85
percent have increases of less than 25
percent, with some having decreases;
and for amendments, approximately 90
percent have increases of less than 25
percent with some having decreases.
Only 2 percent of the matenals license
population have increases of 100
percent or greater, for example, renewal
fuo» for irracintor licenses (fee
Categories 3F and 3G) and licenses
authorizing distribution of items
containing byproduct material to
persans geuerally heensed under 10
(FR part 1 (foe Catagory 3]).

For matenals inspections, a
distribution of the changes to the
inspection fees shows that inspection
fees increased by at least 100 percent for
19 parcent of the licenses. The largest
increases are for inspections conducted
of those licenses authorizing by product
material for (1) broad scope processing
or manufacturing of items for
commarcial distribution (fee category
3A); (?) broad scope research and
development {fee category 3LY, and (3)
broad scope medical progroms (fee
category 7H). Over 50 percent of the
licenses have increases of  ore than 50
percent, The primary reason for these
relatively large increases is that the
average number of hours an which
inspect:on fess are based has not been
updated since 1984 (49 FR 21293; May
21, 1984) As a result, the averape
number of professional hours used in
the current fee schedule for inspactians
is outdated. During the past eight years,
the NRC's inspection prngnm%nn
changed significantly. In some program
arsas, for axample, NRC management
guidance in recent years has
emphasized that, based on historical
enforcement actions, inspections be
maore and in-depth so as to
improve public health and safety

he review of the inspection
information aiso indicates that over 80
percent of the inspections conducted are
routine inspections. As a result, for most

fee categories there were no nonroutine
inspections conducted or a very small
number of nonruutine inspections we:e
completed Therefore, the NRC has little
or no meaningful current data on which
to base s separate nonroutine inspection
fee. For these reasons, the NRC, for fee
purposes, is combining routine and
nonroutine inspection fees into a single
fee rather than assess separate fees for
routine and nonroutine inspections.
This inspection fea will be assessed for
each routine and nonrouting inspection
conducted by the NRC.

The amounts of the licensing and
inspection flat fees were rounded, as in
the past, by apglying standard rules of
arithmetic so that the amounts rounded
wou'd be de minimus and convenient t
the user. Fees that are greater than
$1,000 are rounded to the nearest §100.
Faes under $1,000 are rounded to the
nearest $10

The revised fees are applicable to fee
categories 1 Cand 1D; 2Band 2C; 3.A
through 3.P; 4 B through 9.D, 10.B, 15A
through 15E and 16. The fees will be
assessed for . cat as filed or
inspections conducted on or after the
effective date of this rule

For those licensing. inspection, and
review fees assessed that are based o)
full-cost recovery (cost for professional
statf hours plus any contractual
services), the revised hourly rate of
$132, as shown in § 170.20, applies to
thosw professional staff hours expended
on or after the effactive date of this rule.

Additional language has been added
to irradiator fee Categones 3F and 3G in
10 CFR 170.31 to clarify that those two
fee categories include underwater
irradiators for irradiation of materials
where the source is not exposed for
irradiation purposes. Although the
sources are nat removed from their
shielding for irradiation purposes,
underwater irradiatcrs are not seif-
shielded as are the small irradiators in
fee Categary ir. .. « underwater
irradiators are largo irradiators. and
possession limits of thousands ~f curies
are authorized in the licenses. The
dasign of the facility is important to the
safe use of both exprsed source
irradiators and underwater irradiators,
and 10 CFR part 36 applies the same
requirements to the underwater
irradiators where the source is not
exposed for iradiation as to the exposad
source irradiatars. The average costs of
conducting license reviews and
parfarming inspactions of the
underwater irradiators where the source
remains shielded during irradiation are
sumilar to the costs far irradistors where
the source is during rradiation.

4D in 10 CFR 170.31 18
added to specifically segregate and

identify those licenses authorizing the
receipt, fram other persons, of
byproduct material as defined in section
11 e.(2) of the Atomic Energy Act for
possession and disposal. Section
11.6.{2) byproduct material is the
tailings or wastes proc _ed by the
extraction or concentration of uranium
or thorium from any ore processed
primarily for its source material content
This change is based on the NRC's
recognition of increased sctivity related
to disposal of 11 e.(2) byproduct
muaierial and to better distinguish this
unique category of license. Mill licenses
subject to the fees in fee Category 2A of
10 CFR 170.31 will not be assessed fees
under foe Category 4D. All other
licenses that suthorize the receipt, from
other parsons, of section 11.e.(2)

b sproduct material for possession and
disposal will be subject to the Category
4D fees. Mill licenses that authorize
decommissioning, decontamination,
reclan.ation or site restoration activities
and section 11.6.(2) disposal services are
subiect to the fees of both categories, as
applicable

Part 171

Saction 171.3  Definitions.

The definition of materials license is
being revised to clarify that the term
license, for fee purposes, includes a
license, certificate, approval,
registration or other form of permiss.on
issued by the NRC pursuant to the
regulations in 10 CFR parts 30, 32
through 36, 39, 40, 61, 70, 71 and 72.
Thi:u&ﬁm‘tim is consistent with the
definition of license in section 551(8) of
the Administrative Procedures Act.

Section 171.8 Information collection
requirements: OMB approval.

is section, which is being added,
provides that 10 CFR part 171 does not
contain any information collection
requirements fali'ng within the purview
of the Paperwork Reduction Act.

Section 1,111 Exemptians.

Paragraph (a) of this section is
amendad to revoke the current
exemption from annual fees for
nonprofit educational institutions. The
NRC is changing its previous policy
decision because of the U.S. Court of
Appeals decision on fees and the
current administrative record that
would comprise the basis for a
continued exemption. A datailed
discussion of this change in fee policy
is found in Section Il o?thin final rule.

A new paragraph is added which
incorporates the specific statutory
exemption provided in the Energy
Poliry Act of 1992 for certain nonpowe:
tresearch) reactors, and b)
and (d). the exemption section
materials licensees, ha e been revised.
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Section 2903{a)(4) of the Ener
Po!ic{ Act amends section MO\?cy) of
~80 to specifically exempt from
10 CFR 171 annual fees certain
Fedarally owned research 1asctors if—

{1) The reactor is used primarily for
educatior:al training and academic
research purposes, and

(2) The design of the research reactor
satisfies certain technical specifications
sot forth in the legislation. For purposes
of this exsmption the term “‘research
reactor” means a nuclear reactor that—

(i) 1s licensed by the Nuclear
Regulatory Commission under section
104 c. of the Atomic Energy Act of 1954
&2 U Sl.C. 21 all(c)) lk:;f operation &t a

erma rowu evel of 10 megawatts or
less; an -

(1) If so licensed for operation at a
thermal power level of more than 1
megawa'l, does not contain—

{A) A circu lmn7 loap through the
core in which the licensee conducts fuel
experiments;

B) A liquid fuel loading, or

(C) An experimental facility in the
cere in excess of 16 square inches in
C1oms-Se0tion

The NRC, in implementing this
rrovisnon of the Energy Policy Act, is

imiting the exernption in 10 CFR pant
171 only ta Fedarally owned research
raactors,

The NRC, in making this required
change, is not changing its examption

olicy. As in FY 1891 and FY 1942, the

C will continue a very high eligibility

threshold for granting exemption
requests, Therefore, the NRC strongly
discourages the filing of exemption
requests by licensees who have
previously had exemption reque:ts
denied unless there are significantly
changed circumstances,

Earlier in this notice, the NRC
discussed its decision t¢.  woke the
current exempti®h from annual fees for
nonprofit educational 1. tutions.
Nonprofit educational institutions will
be subject to annual fees in FY 1993.

Exemption requests, or any requests
to clarify the bill, will not, per se.
extend the interest-free period for
payment of the bill. Bills are due on the
effective date of the final rule
Therefore, only payment will ensure
avoidance of interest, administrative,
and penalty charges. Any requests for

exemption from the annual fees shouid
be addressed 1o the USNRC, ATTN
Executive Director for Operations,
Washington, DC 20555

The NRC is revising § 171.11(b) to not
cnly require that requests for exemption
be filed with the NRC within 90 days
from the effective date of the final rule
establishing the annual fees but also to
require that requests for clarification of
or questions relating to annual fee bills
must also be filed within 90 days from
the date of the invoice.

Experience in considering exemption
requests under § 171.11 has indicated
thet § 171 11(d) is ambiguous regarding
whether an applicant must fulfill all, or
only one, of (fu three Tsctors listed in
the exemption provision in order to be
considered for an exemption. The NRC
is ameading the section to clarify that
the three factors should not be read as
conjunctive requirements but rather as
independent consicerations which can
su,ﬂ:ort an exemption request.

‘he NRC notes that section 2003(c) of
the Energy Policy Act requires the NRC
to review its pelicy for assessment of
BN, wos, iRt section 6103 (c) of
OBRA-80, soiicit comment on the need
for c hanges to this policy, and
recommend changes in existing law to
the Congress the NRC finds are oeeded
to prevent the plscement of an unfair
burden on certain NRC licensses. The
NRC published for public comment a
separate notice in the Federal Register
on April 19, 1953 (568 FR 21116-21121)
The 90-day public comment period for
this notice expires on July 16, 1993

The NRC also notes that since the FY
14992 final rule was published in July
1992, licensoes have continued to file

uests for termination with the NRC. |/
Other Licensees have either called or
written to the NRC since the final rule
became effective requesting further
clarification and information concerning
the annual fees assessed. The NRC is
responding to these requests as quickly
as possible but it was unable to respond
and take appropriate action on all of the
requests before the end of the fiscal year
on September 30, 1992, Footnote 1 of 10
CFR 171.16 provides that the annual fee
is waived where a license is terminated

rior to October 1 of each fiscal year
{owever, based on the number of
requests filed, the NRC is exempting

from the FY 1993 annual fees those
licensees, and holders of certificates,
registrations, and approvals who either
filed for termination of their licenses cr
approvals or tiled for possession only/
storage only Licenses prior to October 1
1992, and were capable of permanent!y
ceasing licensed activities entirely hy
September 30, 1992. 1n addition,
because nonprofit educational
institutions will be billed for the first
tume for annual fees the NRC wishes to
emphasize that nonprofit educational
institutions who hold licenses,
certificates, registrations, and approvais
and who wish to relinquish their
licensels). certificate(s), or registrationis)
or obtain a Possession Only Licunse
(POL). and who are capable of
permanent'y ceasing licensed act'vities
entirely by Septernber 30, 1993, must,
within the 30-day period before the
effective date of the rule notify the
Comunission, in writing, in accordance
with 16 CFR 30.36, 40.42, 50 62, end
70.38, as appropriate. Nonprofit
educational institutions who hold
licenses, certificates, registrations, and
approvals must promptly comply with
the cenditions for license termination
those regulations in order to be
considered by the Commisson fera
waiver of the FY 1903 annual feu 111
is being done so that nonprofit
educational institutions will be affordad
the same opportunity to filo for
termination and avoid the FY 1453
annual fee as other licensees wers give
when annual fees were first assessed to
them in FY 1991, All other licensees
and epproval holders who held a licen o
or approval on October 1, 1992, are
subject to the FY 1993 annual fees

Section 171.15 Annual Fee: Reacter
operating licenses

The annua!l fees in this section are
revised to reflect the FY 993 budgetad
costs. Paragraphs {a). (b)(3), (c)(2), {d),
and (e) are revised to comiply with the
requirement of OBRA~90 to recover
approximately 100 percent of the NRC
budget for FY 1993. Table IV shows the
budgeted costs that have been allocated
to operating power reactors. They have
been expressed in terms of the NRC's FY
1993 programs and program elements
The resulting total base annual fee
amount for power reactors is also
shown
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TABLE V. —BASE ANNUAL FEES FOR OPERATING POWER REACTORS-Continued
Roactors Containment typa | Annual fea
§ Byron1 . do .. 2.972.000
6 Bryon 2 do 2.872.000
7 Callaway 1 a0 2.972.000
8 Comanche Peak 1 do 2972000
9 Diablo Canyon 1 .. do 2,969,000
10. Diavio Canyon 2 do 2.969,000
11 Fariey 1 . ® 2,972,000
12 Farlgy 2 4o . 2,972,000
13 Ginna 90 . 2.872,000
14 Haddam Neck do . 2,972,000
15 Mams 1 .0 2972000
16. Indian Point 2 go 2,972,000
17. Indian Point 3 do . 2.972,000
18 Kewaunes g0 2,972,000
19 Milistone 3 do 2.8972 020
20. North Anna 1 - S 2,872,000
21 North Anna 2 . 2,972.000
22 Poirt Beach 1 R 2.972.000
23 Point Beach 2 I - T 2,972,000
24 Praine island 1 do . 2.872.000
25 Prane island 2 .80 2.972.000
26 Robinson 2 do 2972000
27 Saiem 1 do 2,972,000
28 Salem 2 . do 2.972.000
20 San Onotre 1 do 2.969.000
30 Seabrook 1 . do 2.872.000
31. South Texas 1 g0 2.972.000
32 Sout* Texas 2 go 2272020
33 Summnier 1 do 2972000
34 Surry 1 do 2.872.000
35 Surry 2 do 297200
36. Trojan do 2.988 000
37 Turkey Point 3 do 2.872.000
38 Turkey Point 4 do 2.872.000
39 Vogtie 1 do 2,972,000
40V 2 do 2,872,000
41 Wolt Creek 1 do 2972000
42 Zion 1 do .. 2,972,000
43 Zion 2 a0 2.972.000
44 Catawba 1 PWR-—ice Con- 2,964 00
danser
45 Catawba 2 o 2,964 020
46 Cook 1 do 296400
47 Cook 2 do 2.964 000
48 McGuire 1 do 2.964 000
48 MoGuwe 2 do 296400
50 Sequoyah 1 do 2.964 0u0
§1 Sequoyah 2 90 2,964 000
Combuston Enginesrnng
1 Arkansas 2 PWH Large Dry 3.012.000
Containment
2 Calvert Cifts 1 do .. 3.013.000
3 Calvert Ciits 2 do 3,013,000
4 F1 Cahoun 1 do 3.013.000
5 Maine Yankee do . 3,013,000
6 Milistone 2 do 3.013.000
7 Paiisades do 3.013.000
8 Paio Verde 1 do 3,009,000
9 Palo verde 2 a0 3,009.000
10 Paio Verde 3 do 3 009,000
11 San Onofre 2 do 3.009.000
12 San Onotre 3 do 3,008,000
13 5t Luce 1 do 3.013.000
14 St Lucie 2 do 3.043.000
15 Watertord 3 ao 3,013,000
Babcock & Wilcox

1 Arkansas 1 do 2,964 000
2 Crystal River 3 do 2,964 000
3 Davis Besse 1 do 2964 000
4 Oconas 1 do 2 964 000
5 Oconee 2 do 2,964 000
6 Oconee 3 do 2.964 000
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Tase V -—BASE ANNUAL Fees FOR OPERA’(NG Poweu ﬂeM:Toas-Contmued

s Y e et e i 59 e A

7. Thres Mila Isiand 1
Ganaral £ectic

1. Browns Ferry 1

2 Browns Fermy 2

3 Browns Ferry 3

ER2EIBNINEEN
e
i73

Juss
i
§§ii*

1 Big Rock Point
2 Comanche Paak 2

3. Three Mile Isiand 2

Contanment type | Anriuai fes
"5 ¥
L) 2864 000
Mark | 2.839.000
oo 2935030
do 2939000
do 2.939,000
do 2839000
Mark 11 3.031.000
Mark | 2839000
dgo 2,639,000
do 2,939,000
a0 2939000
do 2,639,000
do 2,939,000
Mark 111 3,031,000
Mark | ‘ 2530.000
do 2,939,000
@ ... 2,938,000
Mark | 2839000
90 2.939.600
do 2939000
do y 2939.000
Mark | 2.939,000
do 2,939,000
do 2902 000
Mark |1 ‘ 2.939,000
Mark | Py 2.939,n00
do 2.938.000
do .. 2,939 000
Mark (11 3,031,000
Mark | 2,839,000
do - 2,838,000
do - 4 2,938,000
Mark 11l 3,031,000
Mark 1! 2.939,000
do 2,939,000
Mark | 2.839.000
Mark |l 2.835,000
GE Dry Contain 2939000
ment
Waestinghouse 2.972.000
PWR Dry Con-
tainment.
BAW PWR-Dry 2,964 000
Containment.

The “Onher Reactars” listed in Table
V have not been included in the fee
base. Historicaily both Big Rock Point
and Three Mile Island 2 have been
mod aither fult or partial exemptions

the annual fees. With respect to

Big Rock Point, o smalles older reactor,
the NRC hereby grants a partal
examption from the FY 1993 annual fees
based on a request filed with the NRC
i accordance with § 171.11. The NRC,
in this final rule, grants a full exemption
for Three Mile island 2 hecause the
authority to operate TM1-2 was revoked
in 1979 With respect to Commanche
Pesk 2, the reactor received an operating
Lcanse in FY 1993 In accordance with
30 CFR 171.17, Comanche Peak 2 will
be hildad for a prorated share of the
annual fee The total amount of $2.2
million 1o be paid by Big Rock Point and

Comanche Peak 2 in base annual fees
has heen subtracted from the total
amount assessed operating reactors as a
surcharge.

Paragreph (b)(3) is revised 1o chauge
the fiscal vear references from FY 1662
to FY 1993 Paragraph (c)(2) 1s amended
to show the amount of the surcharge for
FY 1993, which is added to the base
annual fee for each operating power
reactor shown in Table V. This
surcharge recovers those NRC budgetad
costs that are not directly or solely
anributable to operating powsr reactors,
but nevertheless must be recovered to
comply with the requirements of
(OBRA-90. The NRC has continuad its
previous policy decision to recover
these costs from operating power
Toeclors

The FY 1993 budgeted costs related 1o
the additional charge and the amount of
the charge are calculated as fallows:

Category of costs

1 Actviies mot atinbutable 0
an existng NRC heenses or
ciass of licensee:

& Reviews for DOE/DOD re-
actor projects, West Vallay
Demonstration Project,

DOEUmmmITM
Radiation  Control

{UMTRCS) acttons . ... $52
b international coopeiative
safety program and infer
mwummm
tes, and . B4
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T A Y | I W SRR o — (m
FY 1983 FY 1883
Catagory of coste oom (- Category of costs costs omi
hons) hons)
¢ Low level wasle disposal Subtotal budgeted costs 267
genenc acthviles .. 87 Less amount to be as-
2 Activities nol assessed pan sessec lor patial and
:l’: - nwm loat - Mg 22
o pan 171 parts 171 :
based on Cammssion policy ————
a Licensing and mnspecton Total budgeted costs 245
actvites  associalmd  with
ml. & . A m 18 The annual additional charge is
b Costs not recovered from determined as follows:
part 171 for small entites | 6
COsts 24.5 million .
Yo buggetcd S +—— = $223,000 operating power reactor
Total number of operating reactors  109.7

On the basis of this calculation, an
uperating power reactor, Beaver Valley
1. for exsmple, would pay a base annual
foe of $2 972,000 and an additiona!
charge of $223.000 for a total annual fee
L 23,195,000 for FY 1983,

Paragraph (d) is revised to show, in
summary form, the amount of the tota!
FY 1993 annuel fee including the
surcharge, (o be assessed for each major
tvpe of opersting power reactor

Paragraph (e) 15 revised to show the
amount of the FY 1883 annual fee for
von-power (test and research) reactors
This includes nonpower reactor hoenses
issued to nenprofit educational
wstitutions. In FY 1993, $2 669,000 in
costs are attributable to those
commercial, nonprofit educational. and
non-exempt Fedoral government
organizations that are licensed to
operate test and research reactors
Applying these costs unilormly 1o those
Nanpower reactors subject to fees results
in an annuoal fee of $62.100 per

TAM vi. ——Auourm OF NARC FY

SMLL (Research)
Radiation ProtechonMa: . Efects
Envronmaenial Pokcy and Decommussoning

NMLL (RES) Program Total
NMLL (NMES)
Fuel Faclides Lic /Inspecha s
Evant Evaluator.
Sateguards ano'kmcum
Threal and Evert Assessmant
Decomynissioning

* Commanchs Peak 2 which was Lioensed 240
favy out of 365 days (0 7 veur) in FY 1993 has bean

oper aun: license. The y Policy Act
provided for an exemption for certain
Federally owned research reactors that
.o used primarily for educational
training and acaemic research
purposes whe. v v design of the reactor
satisfies certain technical specifications
sal forth in the legislation The NRC has
granted an exemption from ennual foes
for FY 1992 and FY 1093 to the Velerans
Administration Medical Center, Omaha,
Nebraska, the U.S. Geological Survey for
1ts rwactor in Denver, Colorado and the
Armed Forces Radiobiological Research
Institute. Bothesda. Maryland for ats
research reactor

Section 17116 Annual foes:
Materials Licensees, Holders of
Certificates of Compliance, Holders of
Sealed Source and Device Registrations.
Holders of Quality Assurance Program
Approvals, and Government agencies
Livensed by the NRC

Paragraph (d) is revised .o reflect the
FY 1991 budgeted costs for materials

inctuded in the caloulation Commanche Paas 7
will be assansnd this surchargs

lwwnsens, including Government
agencies licansed by the NRC. These
fees are necessary to recover the FY
1993 generic costs totalling $57.9
million applicable to fue! facilities,
uranium recovery facilities, spent fuel
facilities, holders of transportation
certificates and QA program approvals,
and other materials licensees, including
holders of sealed source and device
registrations.

Tables Vi and VIl show the NRC
program elements and resources that are
attributable to fue! facilities and
matenials users, respectively. The costs
attributabie to the uranium recovery
class of licansees are those associaied
with uranium recovery lioemin&md
inspection. For transportation, the costs
are those budgeted for transportaion
resuarch, hoensing, and inspection.
Similarly, the bu costs for §
fusl sturage are those for spent fu
storage research, licensang, and

inspaction

it

v »3 MUDGET 10 FUEL FACILITY BASE FEES

Ym:-;zogf.n element | Allocated to fuel facil-
ity
Progtam
suppont FTE .
K $X FTE
S, uﬂqr
$1.640 523 $350 11
1,926 80 100 A
450 15
2500 519 1.91¢0 332
- 172 reii 43
440 220 440 172
1.600 144 123 17
1,050 245 190 51
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TABLE VI.—ALLOCATION OF NRC FY 1993 BUunGET TO FUEL FACILITY BasE FEeS '—Continued

Fa;d‘pocmn slement

Uranium Recovery (DAM SAFETY)

NMLL (NMSS) Program Total
HNMLL (MSIRIE):
Incident
Total NMLL . .. .

Total Base Fee Amount Allocated to Fuel Facilities (milions) ...
Less Part 170 Fuel Facliity Fees (millions) .

Part 171 Base Fees for Fuel Facilities (millions)

Allocated to f.e faci-
fty
Frogram p— -
N i $K FTE
350 97 "}
2,089 615
30| 10
2518 849
| =
172
..... ioviRssess 137

' Bass annual fee Includes all costs attributable to the fuel facility class of licensees The base fee doas not iInclude costs allocated 1o fuel
HASONS.
m\wwwmudrxlﬁi umes the rate per FTE and adding the program support funds.

faciites for
7 Amount

TABLE VII.—ALLOCATION OF FY 1993 BUDGET TO MATERIAL USERS BASE FEES!

Total Allocated to matenals
Program
uwﬂ FTE $.K Fle
NMLL (RESEARCH): i - R
Materials Licenses Performance $550 4 $550 4
Materials Requlatory Standards 1.000 121 949 1.0
Radiation Protection/MHealth £ Hocts 1,640 53 1.280 42
Environmaental Policy and Decommissioning 1,925 90 1,000 48
Total NMLL (RES) | $3.788 204
NMLL (NMSS)
L of Materals Users $2.300 104 1 1,200 1041
Event Evaluaton ... . e el - 172 e 128
Threat and Event Assessment 1,600 127 89
Decommissioning ... 1,050 245 760 184
Low level waste—on she disposai 850 270 226 19
Total NMLL (NMSS) $2274 1372
NMLL (MSIRIE)
Analysis and Evaluation of Operational Data 256 80 125 50
4Total NMLL Program e $6.188 1626
Hase Amount Allocated o Matenals Users (millions) = L 28438
Less Part 170 Matenial Users Faes (millions) $5.0
Part 171 Base F nas for Material Users (millions) | ind 5 $38 6

' Base ennusl fue includes all costs attributable 1o the meterals class §of licensees. The

livangsees for

base fee does not include costs

POKCY reasons
2 Amount is obtained by multiplying the direct FTE times the rate per FTE and adding the program suppon funds

allocated t© matenais

The allocation of the NRC's $13.7

Annul! fee Annual lee
million in budgeted costs to the o e e
individuasl fuel "cilities is based, as in Sateguards Sateguaras
FY 1991 and FY 1992, primarily on the nd safely and salety
conferees’ guidance that licensees who High enriched fuel Combustion €
require the grul:'ut ax;;:mdl!ure of NRC Nuciesr Fusl Services $3.079.000 (Hematite) 1,437.000
resources should pey the greatest annual 079,000 [ReEre
fve. Bacause the two high-snriched fuel = eoon ond Wikeo 3078000 | summonm $5.664,000
manufacturing facilities possess Subtotal ... $6,158,000  UF, conversion:
strategic quantities of nuclear materials, Low Enriched Fuel Allied Signai Cop ... $618.000
more NRC generic safety and safeguards  Siemens Nuciear Powar $1.137000  Seauoyah Fuels Corp ......... | 619.000
costs (e.§., physical security) are Babeock and Wikcox 1,137,000 ) 1.238 000
attributable to these facilities General Electric 1,137,000 e L

Waestinghouse 1,137,000

Using this approach, the base annual
fee for each facility is shown below
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Annual fen

o em— e e

and satety

Other fuei taciities (5 fachi.
bos w1 $111,000 sach) .

Tota

$655 000
| =

$13.636,000

One of Combustion Enginesring's (CF)
low enriched uranium fuel fecilities has
not beeu included in the fee base
buuuod the D.C. Circuit Court of

s decision of March 16, 1993,
m ihe April 30, 1993 per curiom order
which directed the Commission to grant
sn exemption for one of the faciliues. As
a rasult of the Court's decision, the NRC
¥rants an exempiion for ons of CE's low
snriched urenium fuel facilities jor FY
1993 The NRC tharefore hias caloulated
the FY 1993 ennusl fees for the low
enriched fuel category by dividing its
budgetad costs among five liosnses
rather than six licenses as done
previously.

The allocetion of the costs attributebie
1o uraniwm recovery is also based on the
ronferees’ umdmco that licensees who

requise the um expenditure of NRC
SUROMTUES ay the greatest ant ue!
fre It is mumo that approximately

“u percent of the $465.000 for uranium
recovery is attributable to uranium mills
(Class 1 facalities). Approximately 27
prrcent of the $465.000 for urainium
recovery is attributable to those solution
mining licensees who da not generate
uranium mill tailings (Class 1 faciities]
The rema.niog 23 percent is allocated 1o
the other uraniuin recovery facilities

e g extraction of metals und rare
varths). The resultiog annual fees for
each clasa of licensee are:

(lass 1 fac Hities—S58.000

Class 11 facilitlos-~$25.400

(¥hor facihLes—821 100

For spent fuel storage licensoes, the
goneric costs of $6K1 000 have been
spread uniformly s..0ng those licensees
wno hold specific or general licenses for
receipt and storage of spent fuol at an
Indeperdent Spent Fuel Storage
Instaligtion (ISES1). This results in an
annual fee of $138,200

To equitehly and fairly sllocate the
$38.€ million attributable to the
approximately 7,400 7 diverse materic!
users and registrants, the NRC haes
continued 1o base the annual fee on the
part 170 application and inspection
foes, Bovause the application and
tspection fees are indicative of the
complexity of the boense, this approsch

This includes appooximately 630 aonpeal it
ey atiuaal instiations hicanses which wwe
jrencimusly sxeepted from annual fees

continues to provide 8 proxy for
nllocating the costs to the diverse
cateoems of licensees based on how
much it costs NRC to reguiate each
category. The fee caloulation also
continues 1o consider the mspection
fraquency beceuse the inspection
frequency is indicative of the safety risk

njmulung regulatory costs associated
with the categones of Licensees. In
summary, the annual fee for these
categories of licenses is developed as
follows:

Annual Fee « (Application Fee «

Inspection Fee/lnspection Prionity) x
Constant + (Unique Category Costs)

The constant is the multiple necessary
to recover $38.5 million and is 2.3 for
FY 19683 The unique costs are any
special costs that the NRC has hudgeted
for & specific category of licensees. For
FY 1993, unique costs of approximately
$1 9 million were identified for the
medical improvement program which is
attributable to medical licensees. abowt
$115.000 in costs were identified as
being sttributable to radiogm;hy
licensees: ar 4 shout $115.000 was
identified as be.g attriputable 1o
irradister hceunsees The changes 1o
materials annual fees for FY 1994 varies
compared to the FY 1992 annua) foes
Some of the annual fees docrease while
othar annuval fees increase There are
throe reacons for the changes in the fees
compared to FY 19982 First, the FY 1993
budgsted amount attributable to
materials licensoes is about 12 percer*
higher than the FY 1992 amount
Second. the number of licensees 1o be
assessed annual foes in FY 1993 has
decreased anout 4 percent (about 200
{lcensees) below @ comparative number
for FY 1992 Third, the changes in the
10 CFR part 170 license application and
inspection fues cause a redistribution of
the costs on which the annual fees are
based, since these Part 170 fees are usad
ns a proxy to detgrmine the annuel fees
The raaterials fees must be established
at these lavels in orde. to comply with
the mandate of OBRA-90 to recover
spproximately 100 percent of the NRC's
FY 1993 budget authority. A materinls
licansee may pay # reduced annua! fee
it the Licensee qualifies as 8 small entity
under the NRC's size stundards and
certifies that it is s small entity on NRC
Form 526

Tn recover the $4.4 million
attributable to the transportation class of
liconsees, about $1.0 aullion will be
assessed 1o the Department of Epergy
{DOE) 1o cover all of its \ransportation
casks under Category 18. The remaining
trausportation costs far generic activities

$3 4 million) are allocated to hiolders of
spproved QA plans The annual fee for

approved QA plans is $67.400 for users
i i fabricators and $1.000 for users
only

The amount or range of the FY 1943
hase annugl fees for all materials
Lcensees s summarized as follows

MATEAALS LICENSES BASE ANNUAL

FEE RANGES
Category of koense Al lees
Pan 70-+ligh enfiched | $3 1 mllion
fuel
Fart 70--4Low ennchod | $1 1 miflion
tuel
Par 40—UF, conver- $0 6 milkon
0N
Part 40—{ramnum re- $21.100 10 58.100
covry
Part 30—Byproduct Ma- | 3680 1o 826 800

terial
Pan 71—Transpontation | $1.000 to $67 400

of Radivactive Mate-

nal

Fan 72-ndependent $136 200
Storage of Spert Nu-
clear Fuel
‘E:cwmcmullmmlmmnary
naster’  matenals hoenses of broad-scope

ssued v Government agencies which s
$2363.600

Irradiator fee categories 3F and 3G in
10 CFR 171 16(d) are being braadened '
include underwater irradiators for
irradiation of materials when the source
15 not exposed for irtadiation purposes
Although the sources are not removed
from their shielding for irradiation
purposes, underwater irradiatars are 1.t
seli-sh elded as are the small irradiators
i1 fwe Category 3E. The underwater
irradiators are large irradiators, and
possession limits of thousands of curies
are authorized in the licenses. The
design of the facility is important to the
safe use of both exposed source
irradiators and undorwater irradiators
and 10 CFR pant O applies the same
raquirements to the underwater
irradiators where 1@ source is not
exposed for irradiation as to the exposi:
suurce inadiators

A new Category 4D is added to 10
CFR 171.16(d) to specificaily segregate
and identify those hicenses which
authorize the receipt, possession a.d
aisposal of byproduct material, as
defined by section 11.6.(2) of the Atomu
Energy Act, from other persons. This
proposed change is based on the NRC's
recognition o.‘rmsnnal increased
activity related to disposal of 11.8.(2)
byproduct material and to better
distinguish this unigue category of
heense. Mill licenses subject to the fees
in fm- Categery A (2) of 10CFR 17110

ill not be assessed fees under fee

u!eg ry 4D. All other licenses, that

authorize the receipt, from other



persons, of section 11 e(2) byproduct
material for possession and disposal
will be subject to the 41) foes
including mill licenses thet authorize
decommissioning, decontaminetion,
raclamation or site restoration activities
since they are not assessod annual fees

under foe QlTry 14
P ph (e} is amended to establish
the additions!| charge which is added to

the base annual fees shown in paragraph
(d) of this final rule. The altarnative
selected by the NRC for the aliocation of
LLW costs is discussed at scme length
in Section I of this notice. The
Commission has modified its approsch
50 a5 1o access the budgeted LLW costs

to two broad categories of licensees
(lnrge LLW generators and small LLW
Renerators) on historical disposal

data. This surcharge, however,
continues to be shown, for convenience,
with the applicable categories in
;,amgrufb {d). Although these NRC LLW
dlsposal regulatory activities are not
diractly attributable 1o regulation of
NRC inaterials licensees, the costs
Léve, waouss must be recovered in order
tseomply with the requirements of
UBRA-80 For FY 1993, the additional
tharge recovers approximately 18
vercent of the NRC budseted casts of
$59.2 million relating to LLW dspose)
poneric activities from small generators
«hich are comprised of matarials
censees except fuel faciiitios, that

aispose of LLW. The percentage
distribution for FY 1993 has been
refined to delete LLW disposed by
‘yreement State licensees from the
i ase. The FY 1993 budgeted costs
related to the additional charge for LLW
and the amount of the charge are
ruloulated as follows

I FY 1993

{ bistgatad

costs §
" -

Catagory o cos's

t Actvita® not afteZuistie to an
suisting NRC licenses or ciass
of hcensos, |8, LLW dsposal
nengne activities . B2

O the $9 2 million in budgoted cnsts
shown above for LLW activiiins, 82
7 uert of the amount (§7.5 million) are
wilocated to the 123 large waste
generators (reactors and fuel facilities)
intluded in 10 CFR part 171 resu'ting in
an additional charge of $61,100 per
facitity. Thus, the LLW charge will be
$61.100 per HEU, LEU, UF, facility and
for each of the other § fuel facilities. The
remaining $1 7 million is aliocated to
the material licensees in categories that
yenerate low leve)l waste (1,522
li7ensees) s follows: $1,100 per
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materials license except for those in
Category 17, Those licensees that
f:vnmu a significant amount of low
el waste for purposes of the
calrzulation oﬂge §1,100 surcharge are
in fee Categories 1.B,1.D,2C, 3 A 3B,
3C. 3L 3M 3N 4A 4B.4C 4D,
5 B, 6.A, and 7.B. The surcherge for
licenses in fee Category 17, which also
generate and/or dispose of low level
waste, is $16,400

Of the $5.4 million not recovered
from small entities, $0 8 million is
allocated to fuel facilities and other
materials licensees. This results in o
surcharge of $120 per category for each
livensee that is not eligible for the small
entity foe.

On the hasis of this caloulation, a fuel
facility, a high enriched fuel fabrication
licenses, for example, pays a base
annual fee of $3,079,000 and an
additional charge of $61,220 for LLW
activities and small entity costs. A
madical center with a hroad-scope
program pays a base annual fee of
$26 6800 and an additiona! charge of
$1.220, fc 1 total oonual fee of $28,020
for FY 1983,

The NRC notes that many licensees
have indicated during the past two years
that although they held a valid NRC
livunse authorizing the possession and
usa of special nuclear, source, or
t ' roduct meterial, they were in fact
vithiar not using the material o conduct
opwurations or had disposed of the
material and no longer needed the
license. In particular, this issue has been
ratved by certaia uranium mill hcensees
wio have mills not currently in
operation, In responding to licensees
about this matter, the NRC has stated
that aniual fees are assessed based on
whuther a licensee holds a valid NRC
license that authorizes possession and
use of radioactive material. Whether or
not o licenses is actually conducting
eperations * sing e material is a metter
u! licensee Jiscrewon. The NRC cannot
eorrol whathar a licensee eiects to
j ovsess and use radioactive material
e i reveives a license from the NRC
Therelore, the NRC resmphasizes that
the annual foes will be assassed based
uin whether s licensee hiolds a valid NRC

iomnse that authorizes possession and
us . of redicective majerial. To remove
a7y uncectainty, the NRC {5 1ssuing
minor clanfying amendments to 10 CFR
171.16, footnctes 1 and 7

Section 171.19  Payment

This section is revised to give credit
for those partial pavmeits made by
cortain licensees in FY 1993 toward
their FY 1993 annual fees, The NRC
anticipates that the first, second, and
third quarterly payments for FY 1993

will have been made by operating pow 1
reactor licensees and som# materials
licensens before the final rule is
effective. Therefore, NRC will credit
pavments received for those three
quarters toward the total annusl fee to
be assessed. The NRC v .. adjust the
fourth quarterly bill in order to recover
the full amount of the revised annual fer
or to make *efunds, if necessary. As in
FY 1992, payment of the annual fee is
due on the effective date of the rule and
interest accrues fiom the effective date
of the rule. However, interest will be
waived if payment is received within 30
days from the effective date of the rule.
use nonprofit educational
institutions will be required to pay
annusl fees for the first time, the NRC
notes two of its regulations relating to
pe rment. The first regulation is 10 CFR
171 19(a) which indicates that the fee
payment shall be made by check, draft,
money order or electronic fund transfer
made payable to the U.S. Nuclear
Ragulatory Commission. Bills of $5,000
er more will indicate payment by
ele . suic fund transfer. Paymen: (s due
on the sffective date of the rule and
interest shall accrue from the effective
date of the rule, However, interest will
ba waived if poymant is received within
30 days from the effective date of the
rule. The second regulation relating to
payments is 10 CFR 15.35. This
regulation provides for payments of

" debts in installments provided the

debtor furnishes satisfactory evidence of
innbility to pay a debt in cne lump sum
In accordance with this regulation, ell
installment payment arrangements must
be in writing and require the payment
of interest and administrative charges.

V. Environmenta! Impact: Categorical
Exclusion

The NRC has determined that this
final rule is ‘he ty-e of artion descriced
in categorical exclusion 10 CFR
51.22{c)1). Therefore, naither an
environmental impact statement nor an
snvironmental impact assessment has
been prepared for the final regulation.

V1. Paperwork Reduction Act
Statement

This finel rule contsains no
information collection requirements
and, therefore, is not subject to the
requirements of the Paperwork
Reduction Act of 1030 (44 U.S.C. 3501
et seq.)
Vil Regulatory Analysis

With respect to 10 CFR part 170, this
final rule was developed pursuant o
Title V of the Independent Offices
Appropriation Act of 1952 (IOAA) (31
i/ S.C 9701) and the Commission’s {20
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guidelines. When developing these
guidelines the Commission took into
account guidance provided by the U S
Supreme Court on March 4, 1874, in its
deucision of National Cable Television
Association, Inc. v. United States, 415
U S, 36 (1974) and Federal Power
Cammission v. New England P wer
Company, 415 U.8. 345 (1974) In these
decisions, the Court held that the IOAA

authorizes an to charge fees for
special Whm to identifiable
persons measured by the “'value to the
recipiont’ of the cy service. The
meaning of the JOAA was further

clarified on December 16, 1976, by four
decisions of the U S, Court of Appeals
for the District of Columbia, National
Cable Television Association v. Federal
Communications Commission, 554 F 2d
1094 (D.C. Cir. 1976); National
Assaciation of Broadcasters v. Federal
Communications Commission, 554 F.2d
1118 (D.C. Cir. 1976}); Electronic
Industries Association v. Federal
Communications Commission, 554 F 2d
1109 (D.C. Cir. 1976) and Capital Cities
Communication, Inc. v. Federal
Communic stions Commission, 554 F 2d
1135 (D.C. Cir 1976). These decisions of
the Courts enabled the Commission to
develop fee guidelines that are still used
for cost recovery and fee development

u

. ‘;ge Commission's fee guidelines were
upheld on August 24, 1979, by the U.S
Court of Appeals for the Fifth Circuit in
Mississippi Power and Light Co v. U S
Nuclear ‘,agulatoty Commission, 601
¥.2d 223 (5th Cir 1979), cert. denied,
444 U.5 1102 (1980). The Court held
that—

(1) The NRC had the authority to
recover the full cost of providing
services to identifiable beneficiaries.

(2) The NRC could properly assess a
fee for the costs of providing routine
inspections necessary {0 «asure &
licensee's compliance wi'* the Atomic
Enorgy Act and with applicable

ulations,
PP?3) The NRC could charge for costs
incurred in conducting environmentai
reviews required by NEPA |

(4) 'I"h:aRC properly included the
costs of uncontested hearings and of
administrative and technical support
services in the fee schedule:

(5] The NRC could assess a fee for
renewing e license to operate a low-
level radioactive waste burial site, and

(6) The NRC's fees were not arbitrary
or capricious

With respect to 10 CFR Part 171, on
November 5, 1990, the Congress passed
Public Law 101-508, the Omnibus
Bu Reconciliation Act of 1990
(OBRA-00). For FYs 1991 through 1995
OBRA-90 requires that approximately

100 percent of the NRC budget authority
be recovered through the assessment of
fees. To accomplish this statutory
requirement, the NRC, in accordance
with §171.13, is publishing the final
amount of the FY 1993 annual fees for
operating reactor licensees, fuel cycle
licensees, materials licensees, an
holders of Certificates of Compliance
registrations of sealed source and
devices and QA program spprovals, and
Government agencies. OBRA-90 and the
Conference Committee Report
specifically state that—

(1) The annual fees be based on the
Commission's FY 1993 budget of $540.0
million less the amounts collected from
Part 170 fees and the funds directly
appropriated from the NWF to cover the

RC's high level waste program:

(2) The annual fees shall, to the
maximum extent practicable, have a
reasonable relationship to the cost of
regulatory services provided by the
Commission; and

(3) The annual fees be assessed to
those licensees that the Commission, i
its dis-retion, determines can fairly.
equitably, atu , . ....csbly contribute to
their payment

Therefore, when developing the
annual fees for operating power reactors
the NRC continued ‘o considar the
various reactor vendors, the types of
containment, and the location of the
operating power reactors. The annual
fees for fuel cycle licensees, materials
licensees, and holders of certificates.
registrations and approvals and for
licenses issued to Government agencies
take inte account the type of facility or
approval and the classes of the
licensees.

10 CFR part 171, which established
annuel foees for operating power reactors
effective October 20, 1986 (51 FR 33224,
September 18, 1986), was challenged
and upheld in its entirety in Florida
Power and Light Company v. United
States, 846 F.2d *°= (D.C. Cir. 1488)
cert denied. 490 U S 1045 (1984)

10 CFR parts 170 and 171, which
established fees based on the FY 1689
budget, were also legally challs aged. As
a result of the Supreme Court “acision
in Skinner v. Mid-American Pipeline
Co., 109 8. Ct 1726 {1989), and the
denial of certiorari in Florida Power and
Light, all of the lewsuits were
withdrawn

The NRC's FY 1991 annual fee rule
wis largely upheld recently by the D.C
Circuit Court of Appeals in Allied
Signal v. NRC, discussed extensively
oarlier in this final rule.

VIII. Regulatory Flexibility Analysis

The NRC is required by the Omnibus
Budget Reconciliation Act of 1990 to

—_— — —

recover approximately 100 percent of its
budget authority through the assessmen!
of user fees. OBRA-00 further requires
that the NRC establish a schedule of
charges that fairly and equitably
allocatas the aggregate amount of these
charges among licensees.

This final rule establishes the
schedules of fees that are necessary to
implement the Congressional mandate
for FY 1993. The final rule results in an
increase in the fees cha to most
licensees, and holders of certificates,
registrations, and approvals, including
those licensees who are classified as
small entities under the Regulatory
Flexibility act. The Regulatory
Flexibility Analysis, prepared in
accordance with 5 U.S.C. 604, is
included as appendix A to this final
rule

IX. Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR $0.109, does not
apply to this final rule and that a back(i
analysis ‘s not required for this final
rule. The backfit analysis is not required
because these amendments do not
require the modification of or additions

0 systems, structures, components. or
design of a facility or the design
approval or manufacturing license for a
facility or the procedures or
organization required to design.
construct or operate a facility

List of Subjects
10 CFR Part 170

Byproduct material, Import and
export licenses, Intergovernmental
relations. Non-payment penalties,
Nuclear materials, Nuclear power plants
and reactors, Source ma’crial, Special
nuclear material.

10 CFR Part 171

Annual charges, Byproduct ma.erial,
Holders of certificates, registrations, and
approvals, Intergovernmental relations,
Non-payment penalties, Nuclear
materials, Nuclear power plants and
reactors, Source material, Special
nuclear material

For the reasons set out in the
preamble and under the euthority of the

Atomic Energy Act of 1954, as amended,

and 5 U.S.C. 552 and 553, the NRC is
adopting the following amendments to
10 CFR parts 170, and 171
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PARY 170—Fi<8 FOR FACILITL'S,
MATERIALS, IMPORT AND EXPORY
LICENSES, AND OTHER
REGULATORY SERVICES UNDER THE
ATOMIC ENERGY ACT OF 1954, AS
AMENCED

1. The suthority citation for pant 170
18 revised to read as follows:

Autherity; 11 U S C. §701; sec. 301, Pub
Lo92-216 86 Stat. 2.2 (42 USC 2201w
sec 201, B8 Stet 1242, as amended (42
U S.C 5841), sec. 205, Pub. L. 101-576, 104
Stat. 2842, (31 LLS.C 902)

§170.2 [Amended)

2 In § 1703, the definition "“Materials
License' is revised to read as follows
. . - - -

Matenals License means a license,
certificate, spproval, registration, or
other form of permission issued by the
NRC pursuant to the regulations in 10
CFR parts 30, 32 through 36, 39, 40, 61,
70,71 and 72

3. A new §170.8 is added to read as
follows

§170.8 Information coliction
requirements. OMBE spprovel

This part contains no information
collection requirements and therefore is
not subject to the requirements of the
Paperwork Reduction Act of 1680 (44
U.S.C. 3501 of seq ).

4 Section 170.20 is revisad to read as
follows

§170.20 Avarago cost per professional
stafMhour.

Feas for permits, licenses,
amendmants, renewals. special projects
part 55 requalification and replacement
examinations and tests, other required
reviews, approvals, and inspections
under §§170.21 and 170.31 that are
based upon the full costs for the review
or inspection will be calculated using a
professional staff-hour re.e equivelent to
the sum of the average cost to the
agency for a professional staff member,
including nfarv and benofits,
administrative support, travel, and
certain program support. The
professional staff-hour rate for the NRC
based on the FY 1993 budget is $132 per
hour

5 In §170 21, the introductory
paragraph, Catepory K, and footnotes 1
and 2 to the table are revised to read as
follows

§170.21 Schedule of fess tor production

Applicants for construction permits,
manufacturing licenses, operating

licenses, inmport and export hicenscs,
approvals of facility standard reference
designs, req.elification and replacement
examinations for reactor operators, and
special projects and holders of
construction permits, licenses, and
other epprovals shall pay fees for the
following categories of services

SCHEDULE OF FACILITY FEES

[Ses ootnoles &t end of tabis)
F.C‘lwm“ and type of Foes'2

K. import and axpornt heenses
Licensas for the import and ex-
port only of production and uth-
zaton facihes o the Impon

CFR Pant 110

1. Application for impon or ex-
port of ieactors and othe: fa-
ciites and componants
which must be reviewed by
the Commise n and the Ex-
ecutive Brar ch for example

actons unter 10 CFR

110 40(b)

Apphcaton—new icense $8.600
Amanament 8.600

2 Apphcaton for impont or ex-
port of reactor components and
nitial exports of other equip-
ment requining £ xecutive
Branch revew only, for exam-
pie. those actions under 10
CFR 110 4\ {a)(1)<B)
Apphcaton—naw hcanse
Amengment
3 Applicanon for export of
components requinng foregn
govemment assurances only
Apphcation—new license
4. App aton for export or im-
port of other facility compo-
nents and eg. omant not -
quinng Commiss n review, Ex-
ecutive Branch review or for
S9N QOVemmMe: d ASSUrances
Apphcation-—new licenss
Amandment "
5 Minor amenament of any ex-
port or impon icense 10 extend
e expiration date. change do-
masic  mformaton, or make
other revisions which do not re-
QUITe Analysis of review

$.300
€ 300

3.300
5,300

1,300
1,300

SCHEDULE OF FACILITY FEES~—
Continued
[See tootnotes at end of tabie)
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6. Section 170.31 is revised to read as
follows
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$170.31  Schedule of fees for metaciels

licer ses and other reguistory services,
including inspections, end import and
expoet licanses.

Applicants for meterials licenses,
impon and export licanses, and other
regulatory services and holders of
materials licenses, or impont and export
livenses shall pay fees for the following
categories of services. This schedule
includes fees for health and safety and
safuguards inspections where
applicable,

SCHEDULE OF MATERIALS FEES
[See foonotes &t end of table)

P

Foa??

Full cost

Full cost

Fult cost

Full cost

$670
$670

$580

$1.100

$125,000
Full cost

Full cost

SCHENULE OF MATERIALS FEES—
Continued

[See footnotes &t end of tabie)

SCHEDULE OF MATERIALS FEES—

Continued

[See tootnotes at end of table)

'Gnhoo'yo'mw
and type of fess '

I Fegz"

A Licenses for possession and
use of source material in recov-

utanium ¢ tranam, including Y-
conses authonzng the posses-
won of byproduct waste male-
nal (atings) from source mate-

inspechons
B Licer ses lor possession and
use of source matenal for
shisiding
Apphcation— 6w anse
Henewal
Amenadment
Inspections
L Al other source matenal |
0aNses
Apphcaton—Iew Ioanse
Hanewa :
Amandment
INSPBCHoOns

3 Byproduct matenal

A Licenses of broad scope for
possession and use of byprad-
uet material issued pursuant 1o
parts 30 and 33 of this chapter
tor processing or manutacturing
of items containing bypraduct
matenal for commaercal  dis-

Application—-New license
Amendmaent

C Lcenses issued pursuant to
§63272, 3273 endior 3274
ol this chapter authorizing the

unng

Full cost. |

Full cost

$220
§160
$260
$550

$2 500
$1.300
$450

$2.500

Category of matenais licenses
and type of lees '

Fee?)

 Appicanon—New

Heanewal

Amendment

IrSpeclons
D Licenses and approvals is-
sued  pursuant to §§3272
3273, andior 3274 of this
chapter authorizing distributon
of redistribubion of
radiopharmaceuticals, genera-
fors, reagent kits andor
sources Of devices Not iINvolv-
ing processing of byproduct
matenal

Apphcaton—New hcense

Renawal

Amandment

Inspectons ..

matenals in which tha source s
not removed from s shield
(seMt-stielded units)

Applcat on--New lcense

Farawal

Armandgment

INSpACHGNS
f Licenses for possesson and
use of less than 10,000 curies
of byproduct matenal in seaied
sources for wradiabon of mate-
nals in which the source 15 8x-
posed for iradiation purposes
This category AlsO inCludes un-
derwater irradiators for rradia-
ton of materials where the
source 18 not exposed for ira-
GALoN PUIPOBES .

pplication—New Lcense

Renewal .

Amandment

Inspections :
3 Licenses for possession and
use of 10,000 curies or more of
byproduct materal in  sealed
sources for iradiation of mate-
nals in which the source is &x-
posed for iradiaion purposes
This category also includes un-
derwater irradiators ‘or irradia-
tion of materals where the
source i3 no! exposed for rra-

Application—New license

Renewal

Amendrment

Inspachons

$3.500
$3,000
§490

$3.300

$1.300
§540
$370
$3 000

$520
$750
$330
$1,200

$1.300
$1.000

lt_séo

$5.200
$4 700

$4100
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SCHEDULE OF MATERIALS FEES—

SCHEDULE OF MATERIALS FEES—

SCHEDULE OF MATERIALS FEES—

Sew footnotee & end of 1abie| [See footnotes at end of Wbie)

See fooroms & end of Wwbie)
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SCHEDULE OF MATERIALS FEES— SCHEDULE OF MATERIALS FEES— SCHEDULE OF MATERIALS FEES—
Continued Continued Continued
[Ses footnotes &l end of tabie] [See footnotas at end of tabie) [See footnotes &t anc of table)
Category of censes Category of materale licenses egory of materials icenses
and type of fees Foors mdwanw Foors | C# wo'wam‘ Foe >
A Licenses lor possession arvd Renewal .. .. $1.400 11 Review of standardized spent
use of byproduct matedal Amendment . $500 fuel faciiities:
1 nepections ... $2,100 Appioval, Renewal, Amend- | Full cost
ment.
INSpectons ... Full cost
12. Special projects:
Approvals and preapplicatony | Full cos!
iicensing activites
INSDOCHONS .....ccovvrvrrvnririnren Full cost
$660 13 A Spent fuel storage cask
$700. Caertificate of Compliance:
$480 e I — Full cost
$1,000 Amendments, revisions, and | Full cost
suppiemaents.
Reapproval ... Full cost
B inspections related to spent | Full cost
tuel storage cask Certihcate
of Compliance.
C Inspections related to stor- | Full cost
age of spent fuel under
$3.700 §72 210 of this chapter.
. N s o
Apphcation—New hoense $4 500 Inspections il = Full cost ¥
o o $2.900 B Sefet waluatior of devices o apIEVE SUSnENg -
Amenamant $700 o Products containing byprod- GnArmsion'ng.  GRouriamng:
INSPOCHONS ... $4.500 uct matenal, source matenal. of fon. reciemdtion, o S8 fae-
Muman use of byproduct special nuciear material manu- forstion Sotivisee pursulnt 0
SOUrCe, OF SPOCIEl NUCIBLT M@ factured in accordance with the 10 CFR parta 30, 40, 70. and
o unique specifications of and for 72 of this chapter .
A Licensze lssusd pursuent i use by, & singie apphcant, ex- Aove, Panowil, Amen: | At ow
parts 30, °5 40, and 70 of this capt reactor huel devices .,
chapter for hu=an use of by Applicaton—each Sevnce $1 ROO INBPOCHONS ........c..oconcneneirs | Pl COBE
product material, SOurCs mate- Amendment—each deice $660 15 Impon and Expon licenses
fal, of special nuclear material inspections .. ... Full cost Licenses issued pursuant 10 10
in sealed sources contained in € Safety evaluation of sealed CFR pan 110 of this chapter
toiotherapy devices s0uUrCes containing  byproduct for the import and export only
Appiication—New kcense $3.700 material, source matenal. or of special nuclear matenal,
Renewsl .. .. ... . .. |$1200 special nuciear matenal, excep! source material. byproduct ma-
Amendment .. $550 reactor fuel, for commercial dis- terial, heavy water, tritium, or
Inspections ... $2,200 tnbution: nuclear grade graphits
B Licenses of broad scope 18 Application—each device $790 A Application for impont or ex-
sued to medical Institutions or Amaendment—each device ... | $260 port of HEU and other mate-
WO Of MOre PhysICians pursy- Inspections . Full cost rais which must be reviewed
ant 1o parts 30, 33, 35, 40. and D Satety Evaluaton of sealed by the Commission and the Ex-
70 of this chapler authorizing sources containing  byproduct ecutive Branch, for example,
research and development. In- material, source materal, or those actions under 10 CFA
cluding human use of byprod- special nuciear raterial, manu- 110 40(b)
uct natenal, except licenses for factured in acco e with the Application—New license $8,600
bypraduct matenal. SoUCe Mé unique specifications o/ and for AMenadment ... $8.600
tenal, or special nuciear mate- use by B single applicant ex- 8 Application for import or ex-
nal in seaed sources contained cep! reactor tuel port of special nuciear matenal,
in teletherapy devices Application—each Bource $400 heavy water, nuclear grade
Application-New licenss $2 600 Amendment—each source §130 graphite, tritium, and source
Herewal - $3.500 Inspections ... . Full cost matenal, and initial exports of
Amenament $500 10 Transportation of radioactive materials requinng Executve
Inspactions . $8 600 material Branch only, for example, those
L. Other licenses issued pursy A Evaluation of casks pack: actons under 10 CFR
&t to pants 30, 35 40, and 70 ages, and shipping containers 110.41(a)(2)~(8):
of this chapter for human use Approval, Renewal, Amend- | Full cost Applicaton—New licanse $5,300
of byproduct matenal, source mant Amendmant oS $5,300
material and/or special nuclear Inspechons L Full cost C. Application for export of rou-
matanal except licenses 1o by- B Evaelueton of 10 CFR pan tine reloads of LEU reactor fuel
prodact malenal. source mate- 71 quality assurance programs and expots of source matenal
el of special nuciear matenal Application—Approval $370 requinng foreign  govermnmaent
I sealed SOWCas cContlined In Flenewal ! §280 assurances only
eletherapy devices Amandment $320 Application—New kcense $3.300
Apphicaton—New license $1.100 inspecions Full cost Amandmant $3.300
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SCHEDULE OF MATERIALS FEES—
Continued
{Se8 tootnotes at end of tabie)

Foo??

$130

(b) Licsnse approvaireview fees—Fees 1o
APPRCABONE 1Or New ICHNses aNd approvals
and 1or PreBpPUCANon consutations and
roviews subiect 10 il cost Tees (fee Calegones
1A 18, 1E, 2A, 4A 4D, 5B, 10A, 11, 12, 13A,
and 14) are due upon notificabion by the
Commission in accordance with § 170 12(b),
(#), and (f)

1€) Renewal reapproval lees—Apphcanons
for ranewal of kcenses and approvals must be
accompaned by the prescribed newal fee for
sach category excep! that lees for apphcations
for renewal of icenses and subject
to full cost lees (fee 1A, 1B, 1E, 2A,
4AA 4D, 58, 10A, 11,12 13A and 14) are due
upon notificetion by the Commission in
mmmpmqm)

{d) Amendimen! fees—

(1) Apphcatons for amendments 1C icensas
and approvais . except those subject 10 ees

assessed at full costs, must be accompanied
by the prescribed amendment fee for sach
hcense aftected. An application for an
amendment 1o » lvense of approval classitied
in more than ona fee calegory must be
accompanied by the prescribed amendment
fee for the category affected by the amendmant
uniess the amenoment is applicable 10 two or
more fee calagones » which case the
amenament 18e for the fighast tee category
would apply  For thoss licerses and approvais
subject 10 full costs (fee Categones 1A, 18, 1€,
2A, 4A 4D, 58, 1ua, 11,12, 13A and 14),
amanament fees am due upon notificaton by
the Commission in accordance with
§170.12(c)

(2) An applicatior for amendment 10 a
malenals kcense or approval that would place
the license or approval in & higher lee category
or add a new fee calegory must be
accompanied by the prescrbed application fee
for the new

(3) An application for amendment 10 a
license or approval that would reduce the
scope of @ icenses s program 10 8 lower fee

(4) Applications 10 terminate censes
authonzing small matenals programs, when no
dismanting or decontimination procedure s
required, are n 5L ect i ‘ees.

(8) Inspection lees—Aithough & singke
nspection feo i shown in the regulaton,
separate charges will be assessad lor each
routine and nonrcuting inspection performed,
incluging inspections conducied by the NHC of
Agreament Slate icensees who conduct
activibes in non-Agisement States under the
reciprocity provisions of 10 CFR 150.20.
inspections resutting from investigabons
conducted by the Office of investigations and
nonroutine inspections that result trom third-
party allegations are not subgect to fees. if 8
licenses holds mare than one matenals license
&l 8 single location, & fes equal 10 the highest
fae category covered by the licensas will be

anuwbmu
nspection. The fees assessed at full cost wil
be determined based on the professional stalt
time required 10 conduct the INSPecton
muftipied by the rale estabiished under

§ 170 20 to which any applicable convactual
suppor senices costs incurred will be added.
Licensas covening more th n one category will

by
Commission in accordance with § 170 12(g)
See Footnotes 5 and 6 for other Inspection
notes

2 Faas will not be charged for orders issued
by the Commission pursuant 1o 10 CFR 2 202

provision of the Commussion's reguiations
under title 10 of the Code of Federal
Aeguiations (6.9., 10 CFRA 30.11, 40,14, 70.14,
735, mwmmmam
in effect) regardiess of whether the approval s
in the form of & Reanse amendment, letter of
approval, safety evaluation report, or ofher

form. In addition to the fee shown, an applicant
may be assessed an additonal fee for sealed
source and device evaluations as shown in
Categones SA wough 90

1Full cost feas will be determened based on
the protessional stal! tme and appropnate
contractudl suppor services expended For
those applications currentty on file and for
which 1ees are determingd based on the hull
cost expended tor the review, the professional
stat hours expended lor the review of the
lppiubonwhummdﬂm
will be determined at the
esiablished for the June 20, 1984, J-uiyao
1989, July 2, 1990, August 9, 1991, and
August 24, 1892, rules, as appropriaie. For
those apphcations currently on file for which
review costs have reachiad an apphicable fee
ceiling established by the June 20, 1984, and
July 2, 1990 rules, but are sl panding
completion of the review, the cost incurred after
any applicabie ceiling was reached through
January 29, 1889, will not be biled o the
applicant. Any professional statf-hours
expanded above those ceilings on or after
January 30, 1989, will be assessed at the
applicable rates established by § 170.20, as
approprate. excep! for topical reports whose
costs excead $50.000 Costs which exceed
$50.000 tor sach topical report. amenament,
revision, or supplement to a topical report
© mpleted or under review from January 30,
1989, through August B, 1991, will not be billed
1o the applicant. Any professional hours
expanded on or after August 8 1991, will be
assessed at the applicable rate established in
§170.20 In no event will the iotal review cos's
be lass than twice the hourly rate shown in
§17020

«Licensees paying leas under Categoraes
1A, 18, and 1E are not subject 10 lees under
Categones 1C and 10 for sealed sources
authorized in the same icense except In those
instances in which an application deals only
with the sealed sources authorzed by the
license. Applicants for new licenses or ranewal
of suisting icenses that cover both byproduct
matenal and special nucisar material in sealed
sources for use in gauging devices will pay the
appropnate application or renewal fee for fee

m«mu-ouwmmma
each location, except that if the multiple
instailation: are inspected during a singie visit,
8 5ingle nspection fee will be assessed.

* Feas as specified in appropriate fee
categories n this section.

PART 171--ANNUAL FEES FOR
REACTOR OPERATING LICENSES,
AND FUEL CYCLE LICENSES AND
MATERIALS LICENSES, INCLUDING
HOLDERS OF CERTIFICAYTES OF
COMPLIANCE, REGISTRATIONS, AND
QUALITY ASSURANCE PROGRAM
APPROVALS AND GOVERNMENT
AGENCIES LICENSED BY THE NRC

7. The suthority citation for part 171
is revised to read as follows:

Authority: Sec. 7601, Pub. L. 99-272, 100
Stat. 146, as amended by sec. 5601, Pub. L
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100-203, 101 Stat. 1330, as amended by sec.
3201, Pub. L. 101-239, 103 Stat. 2106 as
amended by sec 6101. Pub. L. 101-508, 104
Stat 1348, 142 11.8.C 2213); sec. 301, Pub. L.
02314, 06 Stet. 222 (42 VST 2201(w)). sec
201, 88 Stat. 1242 as amended (42 U.S.C
5841} sac. 2909, Pub L. 102-486, 106 Stat.
3125, (42 U3 C. 2214 note)

$1715 [Amended)

8. In §171 5, the defiition “Materials
Licanse” is revised to read as follows:

Materials License means a licanse,
certificate, approval, registration, or
other form of permission issued by the
NRC pursuant to the regulations in 10
CFR parts 30, 32 through 36, 39, 4C, 61,
70, 71 and 72.

9. A new § 1718 is added as follows:

§171.8 Information coliection
requirements. OMB approval

This part contains no information
collection requirements and therefore is
noi subject to the requirements of the
Paprrwork Reduction Act of 1080 144
U S 3401 et seq).

10. In §171.11, paragraph (a), (b), and
{d) are revised to read as follows:

§171.11  Exemptions.

{a) An annual fee is uot required for
Federally owned research reactors used
primarily for educationai training and
scademic research purposes. For
purposes of this exemption, the term
research reactor means & nuclear reactor
that—

(1] 1s licensed by the Nuclear
Regulatory Commission under Section
104 ¢. ol&a Atomic Energy Act of 1954
(42 U.S.C. 2134(c)) for operation at a
thermal power lovel of 10 megawatts or
less; and

(2) If s0 licensed for operation at a
thermal power level of mare than 1
megawatt, does not contain—

{i) A circulating loop through the comm
in which the licenses conducts fuel

axperiments;
Iﬁi.) A liquid fuel loading: or

(i1i) An experimental facility in the
core in excess of 3 square inches in
cross-section.

(b) The Commission may, upon
application by an interested perscn or
on its own initiative jrant an
exemption from the re iirements of this

rt that it determines is authorized by

aw or otherwise in the public interest.
Ro&\mm for exemption must be filed
with the NRC within 90 days from the
effective date of the final rule
establishing the annual fees for which
the exemption is sought in order to be
considered. Absent extraordinary
circumstances, an eumruon requests
filed beyond that date will not be
considered. The filing of an exemption
request does not extend the date on
which the bill is payable. Only timaly
paymc... ... «ul. cosures avoidance of
interest and penelty charges. If a partial
or full exemption is granted, any
overpayment will be refunded. Requests
for clarification of or questions relating
to an annual fee bill must also be filed
within 90 days from the date of the
initial invoice to be considered

- - - - -

(d) The Commission may grant a
materials licensee an exemption from
the annual fee if it determines that the
annual fee is not based on a fair and

uitable allocation of the NRC costs.

@ follom:g factors must be fulfilled
as determined by the Commission for an
oxamg_ﬂon to be granted:

(1) There are data spacifically

indicating that the assessment of the
annual fee will result in a significantly

dispropcrtionate allocation of costs 1o
the licensee, or class of licensees: or

(2) There is ciear and convincing
evidence that the budgeted genenc couts
sttributable to the class of licensees are
ueither directly or indirectly related 10
the specific class of licensee nor
explicitly allocated to the licensee by
Commission policy decisians, or

(3) Any other relevant matter that the
licensee believes shows that the annual
fee was not based on e fair and equitahle
allocation of NRC costs.

11. In § 171.15, paragraphs (a), (h)(3),
{c)2), (d), and (e) are revised to read as
follows:

§171.15  Anncai fees: Reactor operating
licenses.

{a) Each person licensed to operate a
power, test or research reactor shall pay
the annual fee for each unit for whkr
the person holds an operating license at
any time during the Federal FY in
which the fee is due, except for those
test and research reactors exempted in
§171.11(a)

h)* =

{3) Generic activities required lurgely
for NRC to regulate power reactors, e g .
updating part 50 of this chapter, or
operating the Incident Response Center

e base FY 1993 annual for each
operating power reactor subiject to fees
under this section and which must be
collected before September 30, 1993, are
shown in paragraph (d) of this section

(c)® = *

(2) The FY 1993 surcharge to be
added to each operating power reactor
is $223,000. This amount is calculated
by dividing the total cost for thess
activities ($24.5 million) by the number
of operating power reactors (109.7).

(cBeThe FY 1993 part 171 annual fees
for operating power reactors are as
follows:
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PART 171 ANNUAL FEES BY REACTOR CATEGORY

[Fees in thousanas)

Reacton vendor Number Base 'ee :m Total tes (:Eo,‘“.‘"c‘:m
éwcoamum 7 £2 964 $222 $831"? $22.308
Combustion Eng ! 16 3013 223 3.¢36 48 540
GE Mark | ‘ ‘ 24 2839 223 3162 76 888
GE Mark il 8 2929 223 3162 25.296
GE Mark I 4 3.0 223 3,254 13,018
Wastinghouse 51 2972 223 3195 162 945
 Touis 109 $347 994

' Foas assassed will vary for plants West of the Rorky Mountains and for Westinghouse plants with ice condensers
(o} The annual fees for licensees qualify as a small entity If g licensee Maximum
suthorized to operate s nonpower (test 3‘ ualifies as a small entity and provides Small businesses and small not- | annual
and research) reactor licensed under e Commission with the proper for-profit WO“:W' (gross an- mm"
part 50 of this chapter except for those  certification, the licensee may pay T T c?ugow
roactors exempted from fees under reduced annual fees for FY 1993 as —
§171.11(a), are as follows, follows: Less than 20,000 ... . 400
Ressarch reactor $62. 100 Educational -nmmom Mt aro
Tost reactor $62.100 Maxirnum not state or pubﬂdy
. . . . . gnd! o&m and (unan n::\ ‘:.mul!“ ano have 500 Eﬂoioym or
12. In §171.16, the introductory text L nwu nco'.pmg e Less .. . .. 1,800
of paragraph (c) and paragraphs (c)(4), category . B . .
{d). und (o) are reviscd to read as S —— N e
follows $250,000 1o $3 5 miliion $1800 (4} The maximu.n annual fee (base
A Les. than $250.000 400 annual fee plus surcharge) a small entity
A8 Anaunl Feon: Matriste Privaie Practice Physicians s required to pay for FY 1963 is §1.800
t'“"""' Holdors of Cortifiontes of (Gross Annual Receip!s) for sach category apphicable to the
ompliance, Holders of Sealed Source and \ ,
Device Registravons, Holders of Quality $250.000 to $1 0 mullion 1.80C  [icense(s)
Approvals and L ST 4% | (d) The FY 1991 annual fees for
z:’g'm Agencies Licensed by the Sma 0"’"‘"‘"“";“ Junsdic: materials licensees and holders of
wall BT T TP mod{ Egm.,mm) certificates, registrations or approy .ls
(Peoulation) subject to fees under this section are as
(e} A licensee who 15 required to pay follows
an annual fee under this section may 20,000 to 50,000 1,80C
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC

[S=a footnotes at end of table]

Category of matenals Koerses

License No

Docket No

Annual fees '« 3

1 Special nuciear matenal
A1) Licenses for possessi. 1 and use of U-235 or plutonium for tue! fabrication

actaties
High Enriched Fual
Nuclear Fuel Semvices

Baw Fuel Company
Combustion Enginesring (Mematite) .
Genaral Electne Company ...
Swmmens Nuciear Powar

WQMMMMCO

A.(2) Ah other special nuciear matenals licenses not Included in 1.A (1) above for
possession and use of 200 grams or more of plutonium in unsealed form or
350 grams or more of contained U-235 in unsealed form or 200 grams or
moty of LU-233 in unsealed lorm

mem Fusl

8 mummwummumummmmu
mgonm(lsrsn

Surcharge .

urcharge
DMWWWW&WMQ- uwww,ww
nuciear matenal in unsealed form In comlination that would constitute a critica
quantity. a defined in § 150 11 of this chapter, for which the licensee shall pay
the same fees as those for Category 1 A (2)
Surcharge
Emmmmmmdawmmmmmy
2 Source matenal.
A (1) Licenses for possession and use ~* “ource materal for refining uranium mill
concentrates 1 uranium hexafuorc
(2)mumm. o8 materal in recovery operations
shing, ore buying stations, fon ex-
. ores containing source maleral for ex-
of metals other than uranium or thorum, including icenses authorizing
possession of byproduct waste material (taifings) from source material re-
Operations, as well Bs koel.es AUhONZING the POSSeSSION ard mainte-
nance of a faciity in a standby mode

e Lmum.w\onuonwmwum uumo'nmmﬂo!

source matenal for shielding
Surcharge

cwmmmmmnm

Surcharge
3 Byproduct matenal

A Licenses of broad scope for possession and use of byproduct material issued
pursuant to pans 30 and 33 of thus chapter for processing or manutacturing of
tams containing byproduct matenal tor commercial distribution
Surcharge

Boenrkmmbvpouusmmmdbwmmmum
to part 30 of s chapter for processing or mantactunng of tems containing
WM matenal for commercial distribution

Surcharge ...

Cm:nmawwb”&m 3273 mo'&ndmm.u
thonzing the processing or manufacturing and distribution or redistribution of
AdophamMmaceuticais, generators, reagent kKits andir sources and devices
containing byproduct material This category aiso includes the possesson and
use of source matanal for shielding authonzed pursuant (o pant 40 of s chap-
100 when Included on he same license

Surcharge prget

$3,075.000
3.079.00C

1,137,000
1,137,000
1,137,000
1,137,000
1,137 000

61,220

111,000
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of tabie)

Category of matenals lic snses

License No

Daocket No

Annual fees ' 79

D. Licenses and upprovals issued pursuant to §§32.72. 3273, and/or 32 74 of
this chapter authorizing distribu® un or redistribution of radiopharmaceuticals
ganerators, reagent kits and/or SOUrCES Of J8Vces not involving processing of

matenal This category aiso includes the possesson and use o
source material for shielding authorized pursuant 1o part 40 of this chaptar
when inciuded on the same cense.

E Licenses for possession and use of byproduct matenal in sealed sources for
irradiation of materials in which the source is not removed from its shield (selt-
shisided unitg).

F Licensas for possession and use of less than 10,000 curies of byproduct ma-
terial in sealed sources for iradiation of matenals in which the source is ex-
posed for iradiation purposes This category also includes underwater
wradiators for irradiation of materials in which the source is not exposed for ir-
radiation purnoses

G Licenses for possession and use of 10,000 curies or more of byproduct mate-
ral in sealed sources for irradiation of materials in which the source is exposed
for iradiation purposes. This category also includes underwater irradiators for
irradiation of materals in which the source is not exposed for iradiation pur-
poses

M Licenses issued pursuant to subpart A of part 32 of this hapier to distribute
items cor  uning byproduct matenal that require dev T2 . Persons ex-
ampt from the iicensing requirements of part 30 of this chaptyr, except specific
liconses authorizing redistnbution of tams that have been authonzed for dis-
ribution 16 persons exempt from the licensing reguirements of part 30 of this

§

| Licenses issued pursuant 1o subpant A of part 32 of this chapter 1o distribute
ftems containing byproduct matenal or quantities of byproduct material that do

%

Issued pursuant 10 subpart B of part 32 of tus chapter to distribute
tems containing byproduct matenal that require sealed source and/or device
review 10 persons genarally licensed under part 31 of this chapter, except spe-
cific licenses authorizing redistribution of items that have been authonzed for
distribution to persons generally licensed under part 31 of this chapter.

fems containing byproduct matenal or quantities of byproduct material that do
not require
under part 31 of this chaptar, excep! spectfic licenses authorizing redistribution

part 30 and 33 of this chapter for research and development that
o not authonze oal distribution

:

N Licenses that authorize services for other hoenseas, except (1) licenses tha!
Mumammwmmmmmnmm
specified In tee Category 3P, and (2) licenses that authorize waste disposal
services are subject 10 the fees specthied in tee Categories 4A, 48, 4C. and 4D
O Licenses for possession and use of byproduct matenal issued pursuant 10 pan
34 of this chapter for industnal racdiography operations. This ca‘agory also in-
cludes the possession and use of source matenal for shelding authonzed pur-
suant to pant 40 of this chapter when authonzed on the same license

P Al other specifc byproduct matenal kcenses, axcept thoss in Categones 4A
through 80

§.300

120
3,500

120
450

120
£1.900

120
6.000

120
11,100

120
5,900

120
5200

120
13,100

1.220
4 500

1,220
5,300

1.220
17.400

120
2.000
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued

[See footnotes at end of table)

Category of matenals icenses

R

Licanse No

Docket No.

Annual faes < 0

Surcharge )
4 Waste disposal and processing

A Licenses specifically authorizing the recept of waste byproduct materal,
source materal, or special nuclear matenal from cther persons for the purpose
of contingency storage or commercial land disposal dy ths licenses, of licenses
authonzing contingency storage of low-level radioactive waste at tha site of nu-
clear power reactors: of licenses for receipt of waste from other persons for in
cineration or other treatment, packaging of resulting waste and residues, and
transter of packages o another person authonzed to receive or dispose of
waste matenal.

Surcharge e S Se
B. Licenses specifically authonzing the receipt ol waste byproduct matenal,
source matenal. of special nuciear material from other persons for the purpose
of packaging or repackaging the material The licenses will dispose of the ma-
1enal by transter to another person authoinzed 1o receive of dispose of the ma-
torial

Surcharge aak e
C Licanses spectfically authorizing the receipt of
material, source matenal, or special nuclear material from other persons. The
licensee will dispose of the matenal by transter 1o another person authorized 10
receive of dispose of the matenal
D Liwerses specifically authorizing the receipt, from other Luisons, of byproduct
material as defined in Secticn 11 0 (2) of the Atomic Energy Act 1or possession
and disposal, except those licanses subject to the fees in Category 2 A (2).
Surcharge
5 Wall lngging
A Licenses 1or possession and use of byproduct matenal, source material. and/
or spacial nuciear matenal for well logging well surveys, and tracer studies
ofher than held flooding tracer studies
Surcharge }
B Licenses for possassion and use of byproduct matenal for field flooding tracer
sluches.
Surcharge
6 Nuclear laundnes.
A Licenses for commarcial collaction and laundry of tems cortaminated with by-
product material, source matenal. or special nuclear matenal.

7 Human use of byproduct, source. or spacial ruciear matenal:
A Licenses issued pursuant to parts 30, 05, 40, and 70 of this chapter for human
use of byproduct matenal, source matenal, or special nuclear matenai n
seaied sources contained in teletherapy devices This category also includes
the possession and use of source materal for shielding when authonzed on

the same license.

8 Licenses of broad scupe issued to medical INStiUtions ©F *» a1 1.xre physi-
clans pursuant to parts 30, 33 35, 40 and 70 of this chapter au'onzing re-
search and development, including human use of byproduct material except k-
censes for byproduct matenal, source matenal, or special nuciear matsnal in
sealed sources contaned In telatherapy devices. This category also inciudes
the possession and use of source materal for shieiding when authorized on
the same hcense ¥

C Other icenses issued pursuant 1o parts 30, 35, 40, and 70 of this chapter
human use of byproduct matenal, source matenal and/or special nuciear mats-
rial except licenses for byproduct matenal. source matenal, or
matenal in sealed sources contained  teletherapy devices. This category
includes the possession and use of source matenal for shielding when author-
200 on the same license ¥

g

1

8 Cwvil defonse
A Licenses for possession and use of byproduct matenal, source material, or
special nuclear matenal for civil defense actvities.

9 Device, product, or sealed source satety evaluation:

125
LE

15000

120
26 800

1,220
£.100

120
1.900
120
8500

120
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SCHEDULE OF MATERIALS ANNUAL FEES AND FEES FOR GOVERNMENT AGENCIES LICENSED BY NRC—Continued
(See footnotes at end of tabie)
Catagory of matenals licenses License No Dockst No Annuai foes ' 20
8 Mmmwnmwwdmwuuapmm 4 200
pyproduct matenal, source material or special nuCiear materal manutactured
nmmhmwmmd and for yse by, a singie appli-
cant, excapt reactor fusl devices
C Fegstrations issued for the safety evailuation of sealed sources contaming by- | . . ... .| .. .. 3 1,800
piocuct matenal, source matenal. or special nuciear matenal, excep! reactor
fuel, tor commercial distribubon
U Registrations 1ssued for the safety evaluation of seaied sources containing by- ® - y 920
product matenal, source matenal. or special nuclear material. manutactured in
accordance with the umque speciicatons of, and for use Dy, a single appli-
cant, sxcep! reactor fusl
Surcharge ... s e . N Wi o) iy : .. 120
10 erdmmm
A Certificates of Compliance or other package appwovals ssued for dasign of
casks, packages, and shipping comamers
Somrw.mmwm and plutonium air packages o = it el v el eNA
Other Casks . LT L - ' Un 6N/A
B Awm“d!ocmmﬂwlmymummmm
Users and Fabncators o - ey ¥ Lo : 67,400
11 Standardized spant fuel taciites = S ot . aNA
12 Spucial Projects ... . ENA
13 A wwmmmmdw-mco : : b ! Mol ENA
B General icenses for storage of spent fual under 10 CFR 72 210 136.200
Surcharge . T : 120
1 avvaduc!mcoovw.cadnwuvmmdmmuswomwu TNA
thonzing GECOMMISSIONING, (BCONtaMINANton, reciamation of site rastoration achvi-
tes pursuant 1o 10 CFR pants 30, 40, 70 and 72
15 import and Export licenses ... A ) - aNA
16 Heciprocity L eNA
17 Mwmmwummowbcowmnmamm ¢ : : it ) 363 600
Surcharge x s a — 16,520
18 DOE c.mmo'Corm : . = T sy 104,013,070
Surcharge ) i B e : TR ELY Al e 120

t Amandments based on applications filag after October 1 of each fiscal year that change the scope of a licensee s program or that cancel a
koense v ill not result in refund of Increase in the annual fee for that hiscal year or any portion thereof for the fisca filed The annual fea
will be waved whare the license is termnated prior to October 1 3 e will be ncreased of
rMMmW(mmoMbm.&muwuwmbm|o!uehhcdyu!
Annual teas will be assessed based on whether a licensee holds & vaikd icense with the NRC which authorizas possession and usa of
radoactve matenal it a person holds more than one license, certficate, registration, or approval, the amnual feels) be assessed tor aach
icense cmu,wmmmmamenbymtm For those licenses that authonze more than ane achvity or a single hcense (e g
human use and i mm;mwhuwmumomdbrummbnymmbnm Licensens paying annual feas
unaovc:‘mummnummbmmimwu»m1cw1o s8aed

3 the presonibed annual fee doee not automatically renew bie license, certificate, registration, or approval for which the fee s pad
Renawal apphications must be tiied in accoroance with the requirements of parts 30, 40, 70, 71, or 72 of this chapter

YFor FY's 1854 and 1995, tees for these matenals licenses will be caiculated and assessed in accordance with § 171 1% and will be publishad
n the Federal Register tor nobce and comment

A Ciass | icense inciudes mill heenses «ssued for the extracaon of wanum from uranium ore AOlaullhcmum:Mosso‘ubonmmw;;
licanses (in-situ and heap leach) ssuad tor e extraction of urarnum from wanium ores inciuding research and develnpmant licenses An “othe
license noludes icenses for extraction of metals, heavy matals, and rare eanhs

* Two ncenses have been issued by NAC for land disposal of special nuciear matenal Once NRC issues a LLW disposil license for byproduct
and scurce matenal, the Commission will consioer estabushing an annual fee tor this type of license

¢ Stendardired spent fuel faciibes pant 71 and 72 Cestitcates of Compliance and special reviews, such as topical reports, are not assassed an
annual 'es because the genenc costs of raguiating these activitias are primarily attributable to the users of the designs, certficates, and topical
r&epons

TLcansees in tus categoty are not assessed an annual tee because ey are charged an annual fee in other categones while they are
licensad 10 operate

S No annual fee s charged because 1115 "ot practical 1o admirkster due 10 the relatively short lile or tlemporary nature of the koense

* Saparate annual fees will not he assessed for pacemakar Lcenses (ssued to medcal INStULoNs who also hold nuclear madicing keenses
unde: Calegonas 77 o 7C

0 This incluoes (. ehicates of Compliance 1ssued to DOE that are not under the Nuclear Waste Fund

1o annual fee hos been establishiad bacause there are cumently 0 licensess n this particular fee category.

uAsuM'wqonlnodod'c,ruclvcao&u'ymmehcuumm»lmumd The s consists of the following

1] T4 recover cos's ralating 1o LLW nanc actvites an addtional charge of $61 100 has been added 1o fee Cat og 1A
1A(2) and 2 4. (1) an additional charge o §1,10C has been added to fee s 18,10, 2C, 3A 3B,3C.3L.3M 3N 4A aB
4C 40D SB 6A, and 78 and an adutonal charge of $16.400 has been added 1o fec Cate

(2} To recoup those costs not noonmo from small entines, an addional of $120 mmbmmcm. excep!
Cawegories 1E 10A_ 11 12 13A, 15 and 16 since thers is no annual fee Yor these cal Licensees wro quakty as small enttes

under the provisions of § 171 16(c) m m submit 8 completed NRC Form 526 are not subject to 8120mm(fwgo
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13 In §171.19, paragraphs () and (c)
are revised to read as follows

§171.19 Payment.

(b] For FY 1993 through FY 1495, the
Commission will adjust the fourth
quarterly bill for operating power
reactors and certain materials licensees
to racover the full amount of the revised
annual fee. In the event the amounts
collected in the first three quarters
exceed the amount of the revised annual
foe, the overpayment will be refunded
All other licensees, or holders of a
certificate, registration, or approval of a
QA program will be sent 8 hiﬁ for the
full amount of the annual fee upon
publication of the final rule. Payment is
due on the effective date of the final rule
and interest shall accrue from the
effective date of the final rule, However,
interest will be waived if payment is
recwived within 30 days from the
effective date of the final rule.

{c) For FYs 1993 through 1995, annual
fues in the amount of $100,000 or more
and described in the Federal Register
notice pursuant ta §171.13, shall be
paid in quarteriy installments of 25
percent as billed by the NRC. The
quartars begin on October 1, January 1.
Apnl i, and July 1 of each fiscal year
Annusl fees of less than $100.000 shall
be paid once a vear as billad by the
NRC

Dated at Rockville, MD, this 9th day of july
1943

For the Nuclear Regulatary Commission
James M. Teylor,
Executive Director for Operations

Appendix A to This Final Rule—Regulatory
¥ Analysis for the Amendments to
10 CFR Part 170 (License Fees) and 10 CFR
Part 171 [Annual Fees)

1 Buchground

The Regulatory Flexibility Act of 1980 (5
115 € 601 et soq ) establishes as a principle
ut regulatory practice that agencies endeavor
to fit reguiatory and informationa!
requirements, consistent with applicabie
statules, 10 a scale commensurate with the
Lusinesses, organizations, and government
jurisdictions to which they apply To achieve
this principle, the Act requires that agencies
consider the impact of their actions on sma!l
entities [f the agency cannot cert:fy that a
rule will not significantly impact a
substantial number of smail entities, then &
rogulatory flexibilily analvsis is required 1o
exatmine the impacts on small entities and
the alternetives 1o minimize these umpacts

To assist in considering these impacts
under the Regulatory Flexibility Act, the NRC
adopted size standards for determining
which NRC licensees qualify as small entities
(50 FR 50241, December 9, 1985). These size
standards were clarified November 6, 1691
{56 FR 56672). The NRC size standards are
as follows:

(1} A smail business is a business with
annual receipts of $3 5 million or less except
priviite pract ~e physicians for which the
standard is annusl recaipts of $1 million or
Iess

{2) A small organization 1s @ not-for-profit
arganization which is independently owned
and operated and has annual receipts of §3 5
million or less.

13) Small governmental jurisdictions are
governmaents of cities, counties, towns,
towuships, villages, school districts, or
spacial districts with a populat.on of jess
than 50.000

(4) A small educational institutinn is one
that 15 (1) supported by a qualifying small
governmental jurisdiction, or (2) one that is
not state or publicly supported and has %00
employees or less.

Public Law 101-508, the Omnibus Budget
Reconciliation Act of 1990 (OBRA-90),
requires that the NRC recover approximately
100 percent of its budget authority, less
appropriations from the Nuclear Waste Fund,
for Fiscal Years (FY) 1991 through 1995 by
assessing license and annual fees For FY
1991, the aznount coliected was
approximately $445 mullion, and for FY
1992, the amount collected was
aporoximate., . . 1.5 2. lion. The amount to
be collected in FY 1993 is approximately
$518.9.

To omply with OBRA-80, the
Comunission amended its fee regulations in
10 CFR parts 170 and 171 in FY 1961 (56 FR
3472, July 10, 1991) and FY 1932, {57 FR
32691, july 23, 1992) based on a careful
evaluation of over 500 comments. These final
niles established the methodology used by
NRC in identifying and determining the fees
assessed and collected in FY 1991 and FY
1992 The NRC bas used the same
methodology established in the FY 1991 and
FY 1992 rulemakings to establish the fees to
be assessed for FY 1993 except for the LLW
surcharge The Commission bas changed its
policy in one area and will assess annual fees
to nonprofit educational institutions,

11 Impact on Small Entities

The comments teceived on the proposed
FY 1991 and FY 1962 fee rule revisions and
the small entity certifications received in
response to the finel FY 1991 and FY 19492
fee rules indicate that Ni.C licensees
qualifying as small entities under the NRC's
size standards are primarily those licensed
under the NRC's materials
Therefore, this analysis will focus on the
economic impact of the annual fees on
materials licensees.

The Commission's fee regulations result in
substantial fees being charged to those
individuals, organizations, end companes
that are licensed under the NRC materials
program. Of these materials licensees, the
NRC estimates that about 18 percent
{approximately 1,300 licensees) qual:fy as
small entities. This estimate is based on the
number of small entity certifications filed in
response to the FY 1991 and FY 1992 foe
rules

The commenters on the FY 1991 and FY
1092 fee rules indicated the
following results if the proposed annual fees
were not modified:

~Large firms would gain an unfair
competitive advantage over smal! entites
One commenter noted that a small well-
logiging company (a *“‘Mom and Pop " 1o
of npora!mnfwou'.d find it difficuit o
absorb the annual fee, while a large
corporation would find it easier. Anothes
commenter noted that the fee increasse
could be more sasily absarbed by a hgh
volume nuclear medicine clinic A ga.ge
licensee noted that, in the very competie
soils testing market, the annual fees would
put it at an extreme disadvantage with it
much larger competitors because the
proposed fees would be the same for & v
person licensee as for a large firm with
thousands of employses.

—~Some firms would be forced to cancel thes
licenses. One commenter, with receipts of
less than $500,000 per year. stated that the

rule d. in effect, force it 10
relinquish its soi! density gauge and
license, thereby reducing its ability to do
its work effectively. Another commenter
noted that the rule would force the
company and many other small businecces
to get rid of the materials license
altogether. Commenters stated that the

propoesed nile would result in about 10

percent of the well logging hcensees

termina.ing their licenses immediately and
approximately 25 percent terminating their
licenses before the next annual assessnien!

—Same companies would go out of business
One commentar noted that the proposai
would put it, and several other small
companies, out of business or. at the very
Inast, make it hard to survive

—Some companies would have budga
probiems. y medical licensees
commented that, in these times of slashed
reimbursements, the increase of
the existing fees and the introduction of
additional fees would significantly affect
their budgets. Anothc. noted that, in view
of the cuts by Medicare and other third
mmhu. the fees would produce o

hip and some facilities would
experience 8 deal of difficulty in
meeting this additional burden.

Over the past two years, approximately
2,300 license, approval, and registration
terminations have been requested. Althougn
some of these terminations were request
because the license was no needed or
licenses or registrations could be combined
indications are that other termination
requests weare due to the economic impact of
the fees.

The NRC continues to receive written and
oral comments from small materials
licensees. These comments indicate (hat the
$3.5 miilion threshold for small entities is
not representative of small businesses with

s receipts in the thousands of dollars

hese comumenters believe that the $1 800
maximum annual fee represents a relative’y
high percentage o. gross annual receipts for
these "Mom and Pop" tpe businesses.
Therefore, even the reduced annual fee could
have a significant impact on the ability of
these types of businesses 1o continue to
operate.

To alleviate the continuing significant
impact of the annual fees on a substantia!

numbar of small entities, the NRC consides
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altornatives, in accordance with the A
Those & turnatives ware evaluated in the FY
1291 rule (58 FR 21472, July 10, 1941 and
he FY 1992 rule (57 PR 32601, fuly 21,
14821 The aiternatives consi dered by the
NRC can be summarized as follows

~Bnse fees on some measure of the amoun!
of radisactivity possessed by the licensee
ie g . sumber of sources)

~Hase foes on the frequency of use ol the
lesnsed radioactive material (e g, volume
of patients).

~PBase fees on the NRC size standards fur
small entities

The NRC has reexamined the FY 1991 and
FY 1992 pvaluation of the above alternatives
Based on that reexamination, the NRC
continues (o support the previous
conclusion. That is, the NRC continues 10
bulieve that estublishment of a maximum foe
for small sntities 18 the most appropriate
option to reduce the impact oo small entities

The NRC established, and s continuing for
FY 1453, & maximum annual fee for small
entities The RFA and its linplemenling
guidance do not provide specific guidelines
on what constitutes a significant economic
impact on & small entity. Therefore, the NRC
has no bonchx:: to assist it 1o determuiniog

* nr the peiveat of gross receipts
(it st be charged w a staall entity. For
FY 1993, the NRC will rely on the analysis
pre ttously completed that established «
maxiium annual fee for a smail entity by
cumpariug NRC liconse and inspection fees
under 10 CTI'R 170 with Agroement State
fors for those fee categories that are expected
1o have 4 substantial oumber of small
entities Because these fees have beso
charged to small entities, the NRC continues
1o beeve that these fees or any adjustiments
to these fees duriag the yeoar do not have
& significant im on them. In issuing this
{7 rule for FY 1993, the NRC concludes
that the materials license and inspection fees
do not have numﬂun( impact on a
substantial o of small entit.es and that
the maximutn annual small entity fee of
$1.500 be mawtained to alleviate the tmpact
of the fess on small entities

By maistaining the maximum snoual fon
for small entities at $1,80y, the annual foe for
many small entities will be reduced whils at
the same time materials licensees includig
smill entitins, pay for most of the FY 1093
costs (837 2 million of the total $3¢ §
million) attributable to them Therninre the
NRC s continuing, for FY 1993 the
maximum annual fee (base annua' fee plus
surchatge) for certain small entitivs &t 51 400
for each foe cn covered by pacn License
issued 1o 4 small snt’ty. Note that the costs
not eooversd from small entities 400
allocated to other materials licensoss and
OpOTAing power reactors

While roducing the impact on many small
entities, the Comunission agroes 14at the
current maximum enoual fee of §1 800 for
small entities, when added to the part 179
License and inspection fees, may conrtinue b
have a significant impact on mater iy
Loensees with annual gross receipts in the
thousands of doliars. Therefore as in FY
1082, the NRC witl continue for FY 1993 the
lower tise small entity annual feo of $400 for
sminll mutities with miatively low gross

annusl receipts established i the final rule
duted April 17, 1992 (57 FR 11625}

In esteblishing th - suual fee for lower tier
s'mall entities, the NRC continues to retain a
halance between the objectives of the KFA
and OBRA-90. This balance cen be measured
by 11) the amount of costs attributable to
smal] entities that is transferred to larger
entities (the smali antity subsidy); (2] the
total annual fee small entities pay, relative to
this subsidy; and {3} now much the annual
foe is for a Jower tier small entity Nuclear
gauge users were used to measure the
reduction in fees because they represent
aoout 40 percent of the materials licensees
and most likely would include a larger
percentage of lower tier small entities than
would other classes of materials licensees
The Commission is continuing an annual fee
of $400 for the lower tier small entities to
wnsure that the lower tier small entities
receive a reduction (75 percent for small
gauge users) eubstantial enough to mitigate
any severe impact. Although other reduced
fons would result in lower subsidies, the
Commission belioves that the amount of the
associated annual tees, when sdded to the
wacense and .n° vection fees, would still be
considerable ‘or small businesses and
organizations with gross receipts of less than
$250.000 or for governmental entities ip
jurisdictions with a population of less than
20.000.

. Summary

The NRC has determined the anaual fee
significantly impacts a substantial number of
small entities. A maxirmum fee for small
entities strikes a balance between the

uirement to collect 100 percent of the
NRC budget and the requirement to consider
means of reducing the impact of the
proposed fee on small entities. On the basis
of its regulatory flexibility analyses, the NRC
conciudes that a maximum annual foe of
$1.800 for small entities and a lower Ler
small entity annual fee of 5400 for small
businesses ar § nun-profit organizations with
gross annual receipts of less than $250,000,
and small government -l entities with a
population of less than 20.000, will reduce
the Limpact on small entities. At the same
ume, these raduced an jual foes are
consistent with the ohiectives of OBRA-90
Tha=, the revised fees for small entities
mainta 1 a balance between the objoctives of
OBRA-90 and the RFA The NRC has used
the methodology and procedures devoloped
for the FY 1991 and FY 13962 fee rules in this
final rule establishing the FY 1983 fees
Themsiore, the analysis and conclusioss
estalihished in the FY 1991 and FY 1492 rules
remain valid for this final rule for FY 1993

{FR Doc. 43-1688% Flled 7-19-83, 8 45 am)
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FEDERAL RESERVE SYSTEM
12 CFR Part 264b

Regulations Regarding Foraign Gifts
and Decorations

{FR Correction

In title 12 of the Code of Federal
Regulations, parts 220 to 299, revised as
of January 1, 1993, on page 684, in
§ 264b.3 some of the text of paragraphs
{c) and (d) was inadvertently omitted.
As corrected the text of paragraphs [c)
and (d) should read as folio. s

§264b.3 Foreign gifts.

{c) Tangible gifts of more than
mimmal value. A tangible gift of more
than minimal value tendered by a
foreign government may be accepted
when it ap that to refuse the gift
would likely cause offense or
embarrassment or otherwise adversely
affoct the foreign relations of the United
States. Such a gift accepted under these
circumstances is deemed to have been
accepted on behalf of the United States,
and, upon acceptance, it shall become
the propeity of the United States
Within 60 days after accepting a gift
under these circumstances the member
or employee must deposit the gift with
the Secretary of the Board.

(d) Travel or expenses for travel
Board Members and employees may
accept gifts of travel or ‘xpenses for
travel taking place entirely outside the
United States (such as transportation.
fond, and lodging) of more than minimal
value if such acceptance is appropriate.
consistent with the interests of the
United States, and is permitted by the
Board, Requests for Board approval of
acceptance of such expenses si:al! be
submitted to the Vice Chairman of the
Board

BILUNG CODE 1506010

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
54 CFR Parts 21 and 29

[Docket No. 93-ASW-3, Special Condition
20-ASW-10]

Special Condition: Bell Helicopter
Textron inc. Model 230 Helicopter,
Electronic Flight Instrument System

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final special condition
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JUL 21 1993

MEMORANDUM FOR: Donald H. Lanham, Chief
Docketing and Document Control Desk Section

IRM/DCB
FROM: C. James Holloway, Jr., Assistant for
Fee Policy and Rules, OC
SUBJECT: FEE WORKPAPERS FOR 10 CFR PARTS 170 AND 171

FINAL RULE -- FY 1993

Enclosed are two sets of the workpapers in support of the Final Rule scheduled
for publication in the Federal Register in the next few days. Please advance
one set of the workpapers to the Public Document Room immediately and ask the
POR staff to time-stamp them upon receipt and put them on display for
immediate perusal. The other set is for processing through the NUDOCS system.
In this way, the PDR gets an advanced copy of an additional copy through
normal processing.

Thank you for your assistance in this matter.

Original signec by James Holloway, Jr.

C. James Holloway, Jr.
Assistant for Fee Policy
and Rules, OC

Enclosures:
As stated

DISTRIBUTION: OC R/F, OC S/F, JHolloway, DDandois, JFunches, GJackson

OFFICE:
NANE :

DATE:

G308 (10137



