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the NRC published for public comment a separate notice in the '

Federal Register on April 19, 1993 (58 FR 21116-21121). The 90-

day public comment period for this notice expires on July 19,
1993. '

,

On April 3, 1993 (58 FR 21662), the NRC published the

proposed Version-of a rule for FY 1993 establishing the %

licensing, inspection, and annual fees necessary for the NRC to

recover approximately 100 percent of its budget authority for FY
1993 less the appropriation received from the NWF. The basic ;

methodology used in the proposed rule was unchanged from that I

used to calculate the 10 CFR Part 170 professional hourly rate, f

the specific materials licensing and inspection fees in 10 CFR

Part 170, and the 10 CFR Part 171 annual fees set forth in the

final rules published July 10, 1991 (56 FR 31472) and July 23,

1992 (57 FR 32691). Because of the need to collect annual fees- !

for FY 1993 prior to October 1, 1993, the Commission is

promulgating this final rule before it completes the user fee

review mandated by the Energy Policy Act. tm+y change'a in -- ~

-

Commission policy resulting from that review will be incorporated
in fee schedules promulgated in future years. The NPO placed a

copy of the workpapers relating to the proposed rule in its

Public Document Room at 2120 L Street, NW, Washington, D.C., in

the lower level of the Gelman building. Workpapers relating to

this final rule will also be placed in the Public Document Room.

I
6

- . ._. . . .



.- .- . - . . .-.

'N
I

a

e
i
t

-

II. Responses to comments. i

!

|
.

The NRC received more than 500'public comments on the
proposed rule. Although the comment period expired on May 24, -

1993, the NRC reviewed and evaluated all comments rec'eived prior f
to June 25, 1993. Copies of all comment letters received are

<

available for inspection in the NRC Public Document Room, 2120 L f
Street, NW (lower level) Washington, D.C.

Many of the comments were similar in nature. For evaluation i

purposes, these comments have been divided into two groups. The '

first group deals with the two remand issues of the U.S. Court of
Appeals for the District of Columbia ircuit case decided on
March 16, 1993. The second group deals with the remaining .

comments on the FY 1993 proposed rule. The comments are as'
follows:

t

A. Comments Regarding U.S. Court of Appeals for the Di rTet o :

Columbia Circuit Remand Decision -- FY 1991 -- FY 99)h' Fee
Schedules.

1. Taking Account of Licensees' Ability to Passthrough Fee
Costs to Customers.

Comment. A number of comments were received on the
question of setting NRC annual fees in'part on the
basis of whether the licensee can pass through the

!

costs of those Tees to its customers. The NRC had-
'

proposed abandoning the passthrough concept, which it
previously had used in part to justify its fee

exemption for certain nonprofit educational

institutions, on the grounds that to evaluate each

licensee's passthrough ability was an impossible

7
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commission has stated above, that argument ~ was'not
based on empirical data. Passthrough ability in any-

,

event is an unworksble standard for setting annual
fees. Without either the passtbrough rationale or a-

- persuasive-"externalizedLbenefits" rationale, the-e.

Commission has no. choice but to charge colleges and
,

universities fees appropriate toLtheir status as
licensees.

The Commission.cannot conclude on the current record f
that education generically produces. benefits that to a
unique degree are undervalued in the market place --
i.e., " exceptionally large externalized benefits"., As
the comments and court decision indicated, many other.
licensees can and do claim that they provide important
benefits to society that are worthy of| fee exemotionE 's
Without a means of differentiatingLthese groups'of

,

,

licensees from one another, any rationale for singling I

out education for fee-exempt statue would almost surely
fail if challenged. j

1

!

1The Commission acknowledges the seeming paradox in '

charging fees to a~ program that receives support from
other agencies of the Federal government. However, it-

believes that it has no choice, given 100 percent
recovery requirements and fairness and equity, but to
charge all licensees whenever possible. For instance,

the NRC levies both annual and user fees on all other
NRC licensees including nonprofit, tax-exempt entities
such as hospitals, museums, and institutes.
Furthermore, the NRC also'directly charges annual fees
to other Federal agencies such as the Department of
Veterans Affairs, the National Institutes of Health and

the Department of Defense. Charging annual fees to

colleges and universities is consistent with the i

15
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Commission's' preferred' approach to fee recovery and
Congressional guidance that NRC establish a schedule of

annual charges that fairly and equitably allocates the

aggregate amount of the charges among licensees and, to
the maximum extent-practicable, reasonably reflects the
cost of providing services to such licensees or classes !
of licensees.

i

The Commission was also struck by the comments that
attacked the educational exemption and urged its

abandonment. Because those arguments were made by i

organizations such as hospitals, utilities and fuel !

facilities that presumably benefit-from an educated
'{

nuclear workforce, the Commission read these comments '!

as an indication that at least some assumed -

beneficiaries of education do not view it quite as
,

positively as the Commission had believed. This in [

turn strengthened the Commission's view that the f

benefits of education to society alone are not enough i

to support a generic exemption.
!|

e Commission, however, is not unsympathetic to the
problems this new course of action is likely to cause
many formerly exempt nonprofit educational

:

institutions. Because this is a change in policy, the ;y

.I Commission would like to call to the attention of
g%

;

affected licensees the possibility of-paying the annual
di fee on an installment basis under 10 CFR 15.35(b),
\ subject to the agency approval and demonstrated need on |

t

the part of the requesting licensee.2' |

,

2Requests to pay fees on an installment basis must be
submitted in writing to the NRC, Office of the Controller, Division ;
of Accounting and Finance, Washington, D.C. 20555. All requests I

must furnish satisfactory evidence of inability to pay the debt in {one lump sum. 1

i
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Some commenters expressed particular concern over the ;

) fate of research reactors. The C,ommission also notes

that, like all other licensees, affected nonprofit
'

educational licensees can request individual
\, exemptions, under 10 CFR l'71.11(b) or (d) for
hg university research reactors or materials licensees

[%s respectively. Any research reactor seeking an

Q exemption under the "public interest" standard in S
10 171.11(b) would be expected to demonstrate severe

,I financial hardship as a result of the newly imposed

k
annual fees as well as a significant externalized

benefit pro ided by that reactor to other NRC

licen he Commission will be examining the-
eneral issue of exempting nonprofit educational

institutions as part of its Energy Policy Act-ma dated '

review, and Rey Goeme,following that review tI m$dIfy
further its policy in this area or to recommend

Congressional action. For FY 1993, however, formerly
exempt nonprofit educational institutions must pay
annual fees based on the preexisting fee categories

i into which they fall.

) W%4 p'w {'s I h
on a practical note, the Commission has concluded that

by eliminating the exemption for past years, it must
refund the money paid by those licensees charged fees
that would otherwise have been paid by the colleges and
universities. The Commission will not (and by law

;

cannot) retroactively collect these fees from the

educational institutions for FY 1991 and FY 1992. As a l

result, the Commission upon request)will refund toj
power reactor licensees portions of those fees paid by
them in FY 1991 and FY 1992 to cover the annual fees of
the exempted nonprofit educational institutions.

.

Finally, the Commission ra mg.nirrs that its action in

17
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the current' volume of LLW disposed of by each class is
the best gross indicator of the relative t'uture benefit
of LLW disposal sites to licensees. Other commenters
preferred Alternative 2 because it is the clearest and

most predictable to the waste generator and easiest for
the NRC to administer. These commenters also noted
that calculating the annual LLt surcharge based on
individual licensees' current volume of waste
(Alternative 3) would be administratively burdensome
and might not bear a close relationship'to the amount
of waste those licensees will enerate in the future.s

Several commenters supported Alternative 3 which would
base the LLW surcharge on the amount of waste generated
or dispdsed by each individual licensee. These
commenter believe that Alternative 3 should be
adopted since the NRC has not provided sufficient
reasons to deviate from the individualized approach
suggested in the decision by the U.S. Court of Appeals.

They state that the other three alternatives are

unfair.

One commenter supported Alternative 4 which would base
the LLW surcharge on the curies of waste generated.
Other commenters, however, indicated that curies

generated is not a good indicator of the regulatory
benefits of the NRC regulatory program. One commenter
suggested a combination of Alternatives 1, 3 and 4 such

that the fee assessment for LLW would include a minimum
fee for all users with the largest portion of the fee
being calculated based on. volume generated with an
additional assessment for activity (Class B and C
waste) which would require stricter long term
monitoring at any storage facility.

21
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Resoonse. Based on a careful evaluation of the i

comments, the Commission concludes that, on balance, a
variant of Alternative i provides a fair and equitable
allocation of the NRC LLW costs to the various NRC
licensees. The Commission has concluded that there
should be two LLW surchargos -- one for large waste
generators and another for small uaste. generators.

This conclusion reflects (1) the purpose of flRC
activities whose costs are included in the surcharge;
(2) existing data on which to base the fees; and (3)
the Commission's duty to allocate fee burdens fairly
and equitably.

The purpose of F 1991 - FY 1993 LLW waste activities
is to implement Low Level Radioactive Waste Policy
Amendments Act of 1985, and the Atomic Energy Act,
which requires the NRC to perform certain generic
activities. These activities include developing rules,
policies and guidance, performing research, and
providing advice and consultation of LLW compacts and
Agreement States who will license some of the future

LLW disposal sites. The budgeted costs for most types
of NRC generic activities are generally recovered in
annual fees from the class of licensees to whom the
activities directly relate. (For example, reactor

research is recovered from reactor licensees, and
guidance and rule development for regulation of uranium
producers is recovered from uranium recovery
licensees.) However, for LLW generic activit*es, there

is no disposal site licensed by the NRC from whom to
recover the generic budgeted costs that must be

incurred. Since there is no LLW disposal site
licensee, these costs must be allocated to cthe.? NRC

licensees in order to recover 100 percent of the NRC
budget as required by O. In addition, the LLW M

22
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data would result in the significant-administrative
burden of " translating" raw and coded disposal data

.

intousablelicensek-by-licensekbills.

Some commenters point out that although the use of
disposal data could result in some licensees paying no
fees, they would be charged disproportionately high
annual fees in the future when they do dispose of their
LLW. This is not necessarily true, since many of the
ongoing LLW generic activities are not recurring-type

i activities. For example, once the research,
performance assessment, or development of rules and
regulatory guides is completed, the staff does not

expect to perform that work again in the future.

Therefore, if licensees pay in the future they would i

not be required to pay for these generic regulatory
costs.

Alternative 2's class-based approach would climinate
the major negative associated with Alternative 3.- That

is, each licensee that generates waste would pay an
annual fee to recover the NRC costs that are necessary
to establish and maintain a regulatory program for LLW
disposal. The annual fee would be based on the average
amount of waste disposed per licensee in a class.
Stated another way, the average LLW disposed per class
of licensees would be used as a proxy for generation.
Alternative 2, however, has drawbacks for those classes
with a relatively small number of licensees, such as
the fuel facilities. With a small number of licensees
in a class, abnormally high or low LLW disposal by one
or two licensees can skew the average so that it is no
longer a good proxy for LLW generation for that class.

As several commenters noted, Alternative l's flat fee

26
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approach is consistent with the purpose of the FY 1991-

1993 LLW activities. However, the guidance from the

Congress of fairness and equity dictates that the NRC

not charge the same fee for those groups of licensees-

that are likely to generate significantly different

amounts of LLW. Because the NRC does not have
sufficient data on LLW cenerated to make a refined
differentiation by individual licensee or small groups,

,

the Commission believes that fairness and equity can '

best be accomplished by creating two groups and '

charging each a flat fee -- large generators and small

generators. This would eliminate the problem. caused by
using groups with a small number of licensees. This

approach will result in all LLW-producing licensees
,

paying a fairly determined fee, and avoid the gross
inequities of total fee avoidance or disporportionately
large fees for smaller licensees that would have

!

resulted under the other alternatives and their
variations put forth for comment in the proposed rule. !

Qh )
The large generators ammr comprised of power reactors

A JZ
and large fuel facilities ;___,. 3 + st;_ Fir. thir_

,

*2

4eugroup arg expected to generate more than 1,000 cubic ~~~

;

feet of LLW per year. The small generators consist of !
'

all other LLW-producing licensees. The amount of the

costs allocated to the two groups would be based on the

historical average of the amount of waste disposed over
.

a two year period. Within these two groups, each

licensee would pay the same LLW fee.(surcharge). In FY

1993 that amount is $61,100 for large generators and

$1,100 for small generators. '

on remand from the Court of Appeals, the Commission
,

also adopts this approach for FY 1991 and FY 1992. The
small generator LLW surcharge, $1,400 and $1,600 in FY

27;
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in the publication Energy and Water Development
Appropriations for FY 1993 - Hearings before a / ,

Subcommittee on Appropriations, House of

Representatives, One Hundred Second Congress, /

Second Session, Part 6 .9 The resources resulting

from this review and decision process are those

necessary for NRC to implement its statutory

responsibilities. Questions relating to the NRC

budget approval process were also addressed in the

final rules published on July 10, 1991 (56 FR

31482) and July 23, 1992 (57 FR 32696). Given the

increase in the budget for the fuel cycle class of

licensees, it is necessary to increase the fees to

recover the cost for these activities in
I accordance with OBRA-90. Contrary to some

commenters suggestions, this increase is not

attributable to NRC activities related to USEC.
With regard to USEC, the NRC has adjusted its

budgeted allocation for this new and unique added

responsibility to reflect planned FY 1993 USEC

activities and the fact that USEC will be assessed
fees for these activities. The NRC expects to

bill USEC for all costs incurred after July 1,

1993, the formation date of USEC. The billings

will begin during the first quarter of FY 1994.

3. Comment. Another fuel facility licensee indicated

that based on the Court's decision to grant

Combustion Engineering an exemption from fees for

one of its two low enriched uranium plants located

in Hematite, Missouri and Windsor, Connecticut,

then it too deserves to be considered for an

exemption because it is not operationally

equivalent to the plants run by the full scope

fuel fabricators since it purchases finished fuel

32
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pellets from another company and loads them into

fuel rods for assembly into fuel elements.

Therefore, the commenter requests that the NRC

reconsider the implication of the Court's holding

with respect to the disproportionate allocation of

its costs under 10 CFR 171.11(d), especially as
the allocation of these costs adversely impacts

the licensee.

Resoonse. The D.C. Circuit Court of Appeals

decision of March 16, 1993, directed the NRC to

grant an exemption from annual fees to Combustion

Engineering (CE) for one of its two low enriched

uranium facilities. The NRC had previously denied

the exemption request from CE. The Court ;

concluded that "the argument that the " equal fee

per license" rule is " unfair and inequitable" is

persuasive only on the ground that the rule |
produced troubling results when applied to

combustion's circumstances." The Court saw no

reason for requiring the NRC to attend to that i

rather rare situation in the rule itself. Thus, l

consistent with the Court decision and 10 CFR Part I

171, if licensees feel that based on the

circumstances of their particular situation they |
can make a strong case to the NRC for an exemption l

from the FY 1993 annual fees then they should do

so. The NRC will consider such requests for I

exemption under the provisions of 10 CFR !

171.11(d).[Inaccordancewith10CFRPart
171.11(b), such requests for exemption must be I

filed within 90 days from the effective date of

7 this final rule. The filing of an exemption

cA request does not extend the date on which the bill !

e 4v,j' is payable. Only the timely payment in full

[k 33
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ensures avoidance of interest and penalty charges. !

If a partial or full exemption is granted, any
overpayment will be refunded,

,

"
:

4. Comment. Some uranium recovery licensees
,

questioned and requested clarification concerning ;
L the purpose of the new categories in 10 CFR Parts

170.31 and 171.16(d) (Category 4D) as many. mill j
tailings facilities are already licensed.to accept

,

byproduct material for possession and disposal
pursuant to NRC's Criteria 2 of 10 CFR Part 40,
Appendix A. These licensees believe that mill ;

tailings facilities should not be assessed the

additional fees as these charges are already
included and factored into Category 2.A.(2) annual
fees. Assessing additional fees for licensees

,

already paying an annual fee under Category
,

2.A.(2) is double charging according to the

commenters. One uranium recovery licensee
questioned the revision of Footnotes 1 and 7 to 10

CFR 171.16(d) contending that as presently written i

there is no ambiguity or question. Other u =nium

recovery licensees indicated that-they nec re |
-

information concerning the method used to |

establish the annual fees because of the wide
fluctuations in these fees during the past three

|

fiscal years. Others stated that while the

proposed fees.for FY 1993 represented a relief

from the high fees of the previous two years the

proposed rule does not provide a means of

reimbursement for overpayment of FY 1993 annual
fees that have already been paid to the NRC by the
first three quarterly billings.

| |
1'

Resconse. The NRC explained in the proposed rule i

34 i
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.:
its reasons for establishing a new Category 4D in'

its two-fee regulations, 10 CFR Parts 170 and.171.
iThe new' category will allow the NRC to

specifically segregate and identify those licenses

which authorize the receipt, possession, and
dispocal of byproduct material from other persons ,

as defined by Section 11.e.(2) of the Atomic [
Energy Act. This change is based on NRC's '

recognition of potential increased activity-

related to the disposal of 11.a.(2) byproduct

material and to better distinguish this unique

. category of license (58 FR 21670).

The costs allocated to the uranium recovery class.

of licensee are for safety generic and other

regulatory activities that are attributable to

this class of licensees and that are not recovered ;

by 10 CFR Part 170 license and inspection fees.

With respect to mill licensees in fee category

2.A.(2) that authorize both milling operations and
;

the disposal of Section 11.e.(2) byproduct

material, the same NRC regulations, (e.g., 10 CFR

Part 40), guidance (e.g., Regulatory Guides) and ,

i

policies are applicable to both the license which |

authorizes milling and disposal of Section

11.e.(2) byproduct material and the license that

only authorizes disposal of 11.e.(2) byproduct

material. The 10 CFR Part 40 generic safety

regulations are applied in the same manner to each

license in the class independent of the source

material activities authorized by the licenses.
'

Therefore, mill licenses subject to the fees in j

fee Category 2A of 10 CFR 170.31 and fee Category j

2.A.(2) of 10 CFR 171.16 will not be assessed fees |
under fee Category 4D. All other licenses

35
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-including mill 14 censes can audm ue

-decomm i s s i o n i n g . :! c c o n t a r. i a a t ica , rec lar at ion or --

site rearnmeinn 'ori"irir 'fec Category 14), |

that authorize the receipt, from other persons, of

Section 11.e(2) byproduct materials for possession
and disposal vill be subject to the Category 4D

,

fees N MA b

bAA s fit e
Although 10 CFR Part 171.19(b) specifies that the

!

Commission will adjust the fourth quarter bill to 4 |

recover the full amount of the revised annual fee,

the NRC agrees that this section should be

modified to more specifically cover overpayments. ''

Accordingly, in this final rule the Commission has

revised 10 CFR Part 171.19 ( b) to specifically
state NRC's policy for handling those situations

where the amounts collected in the first three
1quarters exceed the amount of the annual fee

published in the final rule.

With respect to footnotes 1 and 7 in 10 CFR Part

171.16, the NRC indicated in the proposed rule

that during the past two years many licensees have
stated that although they held a valid NRC license

authorizing the possession and use of special
nuclear, source, or byproduct material, they were

in fact either not using the material to conduct

operations or had disposed of the material and no i

longer needed the license. In particular, this

issue was raised by certain uranium mill licensees

who have mills not currently in operation. In

responding to licensees about this matter, the NRC

has stated that annual fees are assessed based on
whether a licensee holds a valid NRC license that

authorizes possession and use cf radioactive

36
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material. Whether or'not a licensee is actually
conducting operations using the material is a *

matter of licensee discreti'on. The NRC cannot
'

control whether a licensee elects to possess and '

s

use radioactive material once it receives a
H license from t e NRC. Tnerefore, the NRC <

reemphasizes annual fees till be assessed

based on ',thether a licensee holds a valid license

with the NRC that authorizes possession and use-of

radioactive material (58 FR 21667-21668). To

remove any uncertainty, the NRC is making minor

clarifying amendments to 10 CFR 171.16, footnotes
Li

1 and 7.

5. Comment. One commenter indicated that the
methodology used in the current rule to determine

inspection fees (routine and nonroutine) in 10 CFRL
;

Part 170 should remain the same and that by
proposing a uniform fee for both routine and non- j
routine inspections NRC believes they are )
equivalent. The commenter feels that the burden
for inspection fees should be placed on licensees

facing nonroutine inspections and that by creating I

a uniform fee for both types of inspections the

NRC, in turn, burdens those licensees who do not

require nonroutine inspections and who are

unlikely to in the future. The commenter suggssts
that NRC create a lower fee schedule for routine
inspections and make up the difference with higher
fees for nonroutine inspections. I

Resoonse. NRC indicated in the proposed rule the

reason for combining the current routine and

nonroutine inspection fees into a single,

l' inspection fee. NRC's review of the inspection !

37
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i 'over the FY 1992 levels, the NRC could not meet

the statutory mandate requirement of OBRA-90 to

recover approximately 100 percent of the NRC

budget authority through fees,

8. Comment. As in FY 1991 and FY 1992, commenters

suggested that the NRC fee proposals violate the

public trust and demean the intent of Congress.

Commenters indicate that the NRC should assess I

fees based on the amount of throughput of

material, the size of the facility, the amount or

type of material possessed, the sales generated by

the licensed location, the competitive condition

of certain markets including the assessment of

fees to Agreement States and the effect of fees on

domestic and foreign competition. One commenter
suggested that because the NRC has authority to

allow a State to becoI:.e an Agreement State, the

NRC could also charge a fee to either the /

Agreement State or to individual firms. Another \\j
commenter indicated that the requirement'that NRC f*

ekrecover 100 percent of its budget is wrong. It
g
'allowsbudgetstogrowmoreirresponsi(Ilitythan -

they usually do because no legislator or executive

ffice needs tc face a consequent tax problem.

Another commenter suggested that it is imperative

for NRC to closely examine what its regulatory

program provides and how it can be provided more

effectively.

Response. The issue of basing fees on the amount

of material possessed, the frequency of use of the
material, and the size of the facilities &marketa
competitive positions :rd *ke :::::::nt ^* *=== __r

41
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- % Agraay ""y/were addressed by the NRC in
the Regulatory Flexibility Analysis in Appendix A
to the final rule published //uly 10, 1991 (56 FR

1 31511-31513). The Commission did not adopt that |%
!f approach, and continu'es ta believe that uniformly '

f allocating the generic and other regulatory costs
y to the specific licensee to determine'the amount .(

of the annual fee is a fair and equitable way to
y recover its costs and that establishing reduced

{% annual fees based on gross receipts (size) is the
4, M most appropriate approach to minimize the impact !

% on small entities. Therefore, NRC finds no basis f
{ for altering its approach at this time. This

k '

approach was upheld by the D.C. Circuit in its
March 16, 1993 decision in Allied Sional.

;

d h DMM |
-

N. With respect to the amount of the budget, the jh- requirement for NRC i.o recover 100 percent of its :

d budget does not exempt the NRC from the normal !
*

Government review and decisionmaking process. The
| NRC must first submit its budget to the Office of 4

i
Management and Budget. The NRC budget is then j,

O sent to Congress for revieu and approval. The* & ,

:
, budget process, along with the internal NRC review

;
T process, helps ensure that the NRC budget is the
W
q minimum necessary to carry out an effective fC4 gO regulatory program.

$' A.
Y 9. Comment. The American College of Nuclear

;

% Physicians / Society of Nuclear Medicine (ACNP/SNM) !

k commented that it had submitted a petition for i

rulemaking to the NRC to review the FY 1991
|% methodology so that medical licensees could be :

treated.like nonprofit educational institutions. fb The commenter believes the NRC is obligated to f
42 *
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resolution of the petitions prior to the fee

policy revieu would be premature given the
|Congressional request for future evaluation of the !

fee policy. The NRC expects the study to be'
completed by the.end of calendar year 1993.

5
The Commission also notes that some of the medical i..,

commenters have asked that they be exempted from I

fees / just like the Commission has previously done ;

forbonprofiteducational institutions. As the
fCommission has explained earlier, the record
.

before the Commission cannot support the
{

continuation of the nonprofit educational !
exemption for FY 1993. Similarly, the Commission i

cannot adopt such an exemption for the medical
f

community.
!

CW ssiM !

i

Statements by Remick and DePlanque
,

A ;\

For the reasons given below, we believe that the exemption for
educational institutions, be they reactor licensees or materialt k
licensees, should have been continued for the'present on the basis '

of the approach suggested by the Court, and reconsidered thoroughly !,,

in the context of our response to Section 2903(c) of the Energy j
policy Act of 1992.

L[-|
First, we do not believe that the notice of proposed *

rulemaking was adequate. Although the notice invited comments on
{the Court's " externalized benefits" approach, and en whether the

,,

exemption should be continued, the notice argued vigorously for #
A)>y ,continuing the exemption and therefore did not convey that- the

agency was, in effect, depending almost entirely on comments from
affected licensees to provide a rationale for the exemption in FY

'

1993. It will be extremely difficult for many educational

institutions to adjust this late in their budget cycles to what in
44
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~

many cases will be unexpected and significant fees.

Second, it is not entirely clear how the agency will apply the
majority's two-part test for case-by-case exemptions,- or what

criteria will be used to determine whether a request satisfies the I

two-part test.
;

Third, no matter how the two-part test is interpreted and '

applied, we believe that a generic exemption based on the Court's :
suggested approach would be preferable to the two-part test for a !
number of reasons: (1) The Court's suggested approach takes into !
consideration externalized benefits to a larger group than just NRC ,

licensees and thus makes it possible for the agency to consider

exemptions for education licensees whose externalized benefits flow

principally to persons and organizations other than NRC licensees; i

(2) the Court's suggested basis for the generic exemption would

avert a situation in which granting an exemption would cause the ;

U.S. Treasury to lose fee income and in which denial of an
iexemption could force closure of a facility or termination of

licensed activities of wide benefit; and (3) the generic exemption
envisioned by the Court would obviate the need for a case-by-case,
year-by-year expenditure of resources on a multitude of exemption
requests. i

In essence, the agency missed an opportunity to consider
,

seriously the classic " externalized benefits" argument suggested by
the Court. A general argument like the one the Court invited us to

make has a long history, and the " law and economics" scholars on ,

the Court are no doubt familiar with the argument. It is, first,

that education, like national defense, the administration of

justice, and a few other activities, provides large and i

indispensable benefits to the whole society, not just to purchasers

(in this case students) of the activity, and, second, that the '

market cannot be expected to supply the necessary amount of

education, either because the " buyers" in the education market will

not know enough to put the "righ a ice on education, or because

/
l))

i
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they will not be able to pay that price. Consistent with this
argument, education in free-market economies relies to a great
extent on extra-market financial support from philanthropy and
government.

This general argument would have to be adapted to the specific
circumstances of our licensees to justify a generic exemption. It

is clear that the argument requires more than a demonstration of
hardship, and more than what the Court called the "quite vague"
reference to the "externnlized benefits" of education. Also, the

Court would have required a showing that those benefits were

" exceptionally large" and that tney could not be " captured in
tuition or other market prices." Nevertheless, the agency, and the
commenters if given reasonable notice, might have been able to

build an administrative record to support a generic exemption based
on the argument. The effort the agency has saved by not looking
further into the issue may turn out to be a fraction of the effort
the agency will expend on responding to requests for case-by-case
exemptions and permission to pay in installments.

We fear the ultimate effects the majority's action may have.
To take research and training reactors alone, an annual fee of

about $65,000 may prove to be a very substantial addition to, and
possibly an unbearable burden for, the operating budgets of many of
these reactors. Similar consequences may befall formerly exempt
materials licensees. Consequently, the country may lose the

considerable benefits which the nuclear-related activities of
educational institutions provide, benefits acknowledged by the

agency in the Statement of Considerations accompanying the proposed
rule.

III. Final Action -- Changes Included in the Final Rule

P

In addition to implementing the March 16, 1993, c urt

decision, the NRC is also amending its licensing, inspectio , and

46 V
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(2)' The number of licenses in- some classes n1rva decreased due
to license termination or consolidation resulting in fewer

licensees to pay for _ the costs of regulatory activities not

recovered under 10 CFR Part 170.
:

i

The NRC contemplates that any fees to be collected as a result !

of this final rule will be assessed on an expedited basis to ensure
!collection of the reciuired fees by September 30, 1993, as

stipulated in the Public Law. Therefore, as in FY 1991 and i

FY 1992, the fees become effective 30 days after publication of-j
the final rule in the Federal Register. The NRC will send a bill

for the amount of the annual fee to the licensee or certificate,

registration, or approval holder upon publication of the final j

f
rule. Payment is due on the effective date of the FY 1993 rule.

t

A. Amendments to 10 CFR Part 170: Fees for Facilities.
Materials, Import and Exoort Licenses. and Other Reculatory -I

Services. !

>

Six amendments have been made to Part 170. These amendments '

do not change the underlying basis for the regulation -- that fees '

be assessed to applicants, persons, and licensees for specific ,

identifiable services rendered. These revisions al , comply with 1

the guidance in the Conference Committee Report on OBRA-90 that ;

fees assessed under the Independent Offices Appropriation Act !

(IOAA) recover the full cost to the NRC of all identifiable
regulatory services each applicant or licensee receives. '

!
!

First, the agency-wide professional hourly rate, which is used
to determine the Part 170 fees, is increased about seven percent

f,from $123 per hour to $132 per hour (S229,912 per direct FTE). The
rate is based on the FY 1993 direct FTEs and that portion of the FY j
1993 budget that is not recovered through the appropriation from

the NWF.

48
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!

Second, the current Part 170 licensing.and inspection fees in i

SS 170.21 and 170.31 for all applicants and 1icensees are revised

to reflect both the increase in the professional hourly rate and
j

the results of the review required by the'CFO Act. To comply with

the requirements'of the CFO Act, the.NRC has evaluated historical !

professional staff hours used to process a licensing action (new i
license, renewal, and amendment) and to conduct routine and j

nonroutine inspections for those licensees whose fees are based on.
I

the average cost method (flat fees). '

The evaluation of the historical data shows that the average ,

number of professional staff hours needed to complete mater'ials |
licensing actions has increased in some categories. The data for

the average number of professional staff hours needed to complete j
licensing actions were last updated in FY 1990 (55 FR 21173;
May 23, 1990). The 'L a, the fees for these! categories must be

,

increased to reflect t- 1sts incurred in completing the licensing
actions. For other categories, the revised fees reflect that the j

average number of professional staff hours per licensing action I

decreased. Thus, the revised average professional staff hours

reflect the changes in the NRC licensing review program that have !
occurred since FY 1990. The licensing fees are based on the new )

laverage professional staff hours needed to process the licensing '

actions multiplied by the professional hourly rate for FY 1993 of
$132 per hour.

In the materials inspection area, the historical data for the

average number of professional staff hours necessary to complete
routine and nonroutine inspections sho')that inspection hours used - -

to determine the amount of the inspection feehhave increased and in
many cases significantly, when compared to the hours currently used
under 10 CFR part 170. The data for the average number of
professional staff hours necessary to conduct routine and

,

nonroutine inspections were last updated in FY 1984 (49 FR 21293;
May 21, 1984). As a result, the average number of professional

L
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:

Fourth,. irradiator fee Categories. 3F and 3G in 10 CFR Part
170.31 are broadened to include underwater irradiators for

irradiation of materials where the source is not exposed for
irradiation purposes. !

Fifth, a new section, 170.8, is added which provides that 10-
tCFR Part 170 does not contain any information collection / ,

requirements f '1' g within the purview of the Paperwork Reduction
{Act. {
,

Sixth, the definition of materials license in section 170.3 is
being revised to clarify that the term license,'for fee purposes, |

includes a license, certificate, approval, registration, or other
form cf permission issued by the NRC.

B. cendments to 10 CFR Part 171: Annual Fees for Reactor
Operatino Licenses, and Fuel Cycle Licenses and Materials Licenses.
Includina Holders of Certificates of Comoliance, Reaistrations. and
Ouality Assurance Procram Approvals and Government Acencies
Licensed by NRC.

I
j

I
Seven amendments have been made to 10 CFR Part 171. First, SS !/ /171.15/ and 171.16 are acended to revise the annual fees for FY

1993 to recover approximately 100 percent of the FY 1993 budget
authority less fees collected under 10 CFR Part 170 and funds I

appropriated from the NWF.
|

Second, S 171.11 is amended to revise paragraphs (a), (b), and
(d). Paragraph (a) is revised to revoke the current exemption from
annual fees for nonprofit educational institutions. A detailed
discussion of this change in fee policy is found in Section II of
this final rule. Other changes to paragraph (a) incorporate the
specific statutory exemption provided in the Energy Policy Act of
1992 for certain nonpower (research) reactors. Section 2903(a)(4)
of the Energy Policy Act, enacted October 24, 1992, amends Section

51
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;

;

,

:

was unable to respond and take action on all of the requests prior !

-to the.end of the fisca1 year en September 30, 1992. Footnote 1 of
10 CFR 171.16 provides - that ' the annual Iee is waived where a
license is terminated prior to October 1 of each fiscal year. [
However, based on the number of requests filed, the Commission, for
FY 1993, is exempting from the FY 1993 annual fees those materials I

' licensees, and holders of certificates, registrations, and
approvals who either filed for termination of their license or 5

iapproval or filed for a possession only/ storage license prior to
October 1, 1992, and were capable of permanently ceasing licensed '

activities entirely by September 30, 1992. '

|
t

In addition, because nonprofit educational institutions will
be billed for the first time for annual fees, they are being
afforded the same opportunity to file requests for termination and
avoid the FY 1993 annual fee as other licensees were given when !

annual fees we e first assessed to them in FY 1991. The NRC wishes i

to emphasize that nonprofit educational institutions who hold
licenses, certificates, registrations, and approvals and who wish

;

to relinquish their license (s), certificate (s), or registration (s) '

or obtain a Possession Only License (POL), and who are capable of |

permanently ceasing licensed activities entirely by September 30, I

1993, must, within the 30-day period before the effective date of
the rule, notify the Commission, in writing, in accordance with 10
CFR 30.36, 40.42, 50.82, and 70.38, as appropriate. Nonprofit !

educational institutions who hold licenses, certificates,
registrations and approvals must promptly comply with the

conditions for license termination in those regulations in order to
( be considered by the NRC for a waiver of the FY 1993 annual fee.

All other licensees and approval holders who held a license or,

approval on October 1, 1992, are subject to the FY 1993 annual
fees.

|

Third, 5 171.19 is amended to credit the quarterly partial
1

.
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[ 'All' references are to Title 10, Chapter I, U.S. Code of Federal f

Regulations. ;

Part 170

?

|

Section 170.3 Definitions. I
~!

[ The definition of materials license is being revised to

clarify that the term license, for fee purposes, includes a
'

,

license, certificate, approval, registration or other form of

permission issued by the NRC pursuant to the regulations in 10 CFR
t

Parts 30, 32 through 36, 39, 40, 61, 70, 71 and 72. This '

!

definition is consistent with the definition of license in Section
551(8)_of the Administrative Procedures Act.

!

Section 170.8 Information collection requirements: OMB approval...

,

This section which is being added provides that 10 CFR Part jj

170 does not contain any information collection requirements I

i

falling within the purview'of the Paperwork Reduction Act. |
!

|

Section 170.20 Average cost per professional staff hour. ;

I

|
1

This section is amended to reflect an agency-wide professional |

staff-hour rate based on FY 1993 budgeted costs. Accordingly, the

NRC professional staf f-ho, c rate for FY 1393 for all fee categories

59
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budgeted costs and to more completely recover costs incurred by the

tiRC in providing licensing and inspection services to identifiable
recipients. The fees assessed for services provided under the

schedule are based on the professional hcurly rate as shown in S

170.20 and any direct program support (contractual services) cost
expended by the SRC. Any professional hours expended on or after

the effective date of this rule will te assessed at the FY 1993
rate shown in S 170.20. The NRC is revising the amount of the

import and export licensing fees in S 170.21, facility category K
to provide for the increase in the hourly rate fr m $123 per hour
to $132 per hour.

Footnote 2 of 5 170.21 is revised to provide that for those
applications currently on file and pending completion, the

professional hours expended up to the effective date of this rule
will be assessed at the professional rates stablished for the June

Yh W)V20, 1984, January 30, 1989, July 2, 1990, J a y 10, 1991, and '

1992, rules as appropriate. For topical report applications

currently on file which are still pending completion of the review,

and for which review costs have reached the applicable fee ceiling
established by the July 2, 1990, rule, the costs incurred af ter any
applicable ceiling was reached through August 8, 1991, will not be

billed to the applicant. Any professional hours expended for the

review of topical report applications, amendments, revisions or
supplements to a topical report on or after August 9, 1991, are

assessed at the applicable rate established by S 170.20.
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I
have not changed significantly for most categories. For new. |

'|license applications, approximately 60 percent of the materials J

!

license population.have increases of less than 25 percent, with
some having slight decreases. For license renewals, approximately

85 percent have increases of less than 25 percent, with some having
decreases; and- for amendments, .approximately 90 percent have

!
,

increases of less than 25 percent with some having decreases. Only.

2 percent of the materials license population have increases of 100

percent or greater, for exanple, 4c--the renewal _ bb irradiator

licenses (fee Categories 3F and 3G) and licenses authorizing

distribution of items containing byproduct material to persons
generally licensed under 10 CFR Part 31 (fee Category 3J). {

For materials inspections, a distribution of the changes to
the inspection fees shows that inspection fees increased by at

,

least 100 percent for 19 percent of the licenses. The largest

increases are for inspections conducted of those licenses
,

authorizing byproduct material for 1) broad scope processing or
manufacturing of items for commercial distribution (fee category
3A); 2) broad scope research and development (fee category 3L); and

3) broad scope medical programs (fee category 78) . Over 50 percent I

of the licenses have increases of more than 50 percent. The

primary reason for these relatively large increases is that the

average number of hours on which inspection fees are based has not

been updated since 1984 (49 FR 21293; May 21, 1984). As a result,

the average number of professional hours used in the current fee

66
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The revised fees are applicable to fee categories 1.C and 1.D;

2.B and 2.C; 3.A through 3.P; 4.B through 9.D, 10.8, 15A through

.

15E and 16. The fees will be assessed for applications filed or

inspections conducted on or after the effective date of this rule.

'

~Jk
/ For those licensing, inspection, and review fees assessed that

are based on full-cost recovery (cost for professional staff hours

plus any contractual services), the revised hourly rate of $132, as-

shown in 5 170.20, applies to those professional staff hours

expended on or after the effective date of this rule.

Additional language has been added to irradiator fee

Categories 3F and 3G in 10 CFR Part 170.31 to clarify that those
two fee categories include underwater irradiators for irradiation
of materials where the source is not exposed for irradiation

purposes. Although the sources are not removed from their

shialding for 4 rradiation purposes, underwater irradiators are not
self-shielded as are the small irradiators in fee Category 3E. The

underwater irradiators are large irradiat rs- an possession limits

of thousands of curies are authorized in the licenses. The design

of the facility is important to the safe u e of both exposed source
irradiators and underwater irradiator / an) 10 CFR 36 applies the

same requirements to the underwater irradiators where the source is

not exposed for irradiation as to the exposed source irradiators.
The average costs of conducting license reviews and performing

68
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inspections of the underwater irradiators where the source remains

'rradiationshielded during i are similar to the costs for

irradiators where the_ source is exposed during irradiation.
;

Category 4D in 10 CFR Part 170.31 is added to specifically !

segregate and identify those licenses authorizing the receipt, from
,

other persons, of byproduct material as defined in Section 11.e. (2)

of the Atomic Energy Act for possession and disposal. Section
.

11.e.(2) byproduct material is the tailings or wastes produced by
the extraction or concentration of uranium or thorium from any ore
processed primarily for its source material content. This change

.

'

is based on the NRC's recognition of increased activity related to

disposal of 11.e.(2) byproduct material and to better distinguish
;

this unique category of license. Mill licenses subject to the fees '

in fee Category 2A of 10 CFR 170.31 will not be assessed fees under

fee Category 4D. All other licenses 4 cluding mill licenses that

authorize decommissianing, dernn*'~inatice, & mci; : ica cr e Li7
+-isn 1*4"iti;e (4 - h eg o ry -44.1 that authorize the

receipt, from other persons, of Section 11.e(2) byproduct material

for possession and disposal will be subject to the Category 4D

hfees. --

V '

Part 171

Section 171.3 Definitions.

;

I

|

l'
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The definition of materials license is being revised to |

clarify that the term license, 'for fee purposes, includes a-

license, certificate, approval, registration or other form of

permission issued by the NRC pursuant to the regulations in 10 CFR j

Parts 30, 32 through 36, 39, 40, 61, 70, 71 and 72. This {

definition is consistent with the definition of license in Section
!

551(8) of the Administrative Procedures Act.
,

!

Section 171.8 Information collection requirements: OMB approval.

|

[ This sectio j hich is being adde rovides that 10 CFR Part

171 does not contain any information collection requirements ,

t

falling within the purview of the Paperwork Reduction Act.
'

,

|

Section 171.11 Exemptions.

!

Paragraph (a) of this section is amended to revoke the current
-

exemption from annual fees for nonprofit educational institutions.

The NRC is changing its previous policy decision because of the ;

U.S. Court of Appeals decision on fees and the current

administrative "ecord that would comprise the basis for a continued

exemption. A detailed discussion of this change in fee policy is
.

1

found in Ser, tion II of this final rule. |

|

A new paragraph is added which incorporates the specific

statutory exemption provided in the Energy Policy Act of 1992 for

70
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,

'

.

certain .nonpower ' (research) reactor nd paragraphs- (b) and (d),,

j

1the exemption section for materials licensees, have been' revised.
,

L Section 2903 (a) (4) of the' Energy Policy Act a.nends Section 6101(c)

of OBRA-90'to specifically exempt from 10 CPR Part 171 annual fees f
certain Federally owned research reactors if--

.

I.
I

(1) The reactor is used primarily for educational training and
academic research purposes; and ~

:

:

(2) The design of the research reacter satisfies certain

technical specifications set forth in the legislation. For

purposes of this exemption the term "research reactor" . means . a
nuclear reactor that-- I

r

h

(i) Is licensed by the Nuclear Regulatory Commission under j
section 104 c. of the Atomic Energy Act of 1954 (42 U.S.C. 2134 (c) )- f
for operation at a thermal power level of 10 megawatts or less; and [

.

e

-1

(ii) If so licensed for operation at a thermal power level of
i

more than 1 megawatt, does not contain--

:

(A) A circulating loop through the core in which the licensee

conducts fuel experiments;

(B) A liquid fuel loading; or

71
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(C) An experimental faci $ity.in the core in excess of
16 square inches in cross-section.

-

The NRC, in implementing this provision of the Energy Policy

Act, is limiting the exemption in 10 CFR Part 171 only to Federally
owned research reactors.

The NRC, in making this required change, is not changing.its
exemption policy. As in FY 1991 and FY 1992, the NRC will continue

a very high eligibility threshold for exemption requests and
reemphasizes its intent to grant exemptions sparingly. Therefore,

the NRC strongly discourages the filing of exemption requests by
licensees who have previously had exemption requests denied unless

there are significantly changed circumstances,

h

Earlier in this notice, the NRC discussed its decision to
,

revoke the current exemption from annual fees for nonprofit 4

educational institutions. Nonprofit educational institutions will
!

be subject to annual fees in FY 1993.
I
l

Exemption requests, or any requests to clarify the bill, will
not, per se, extend the interest-free period for payment of the
bill. Bills are due on the effective date of the final rule.
Therefore, only payment will ensure avoidance of interest,

administrative, and penalty charges. Any requests for exemption

from the annual fees should be addressed to the USNRC, ATTN: I

i
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$

i

Executive Director for operations, Washington, D.C. 20555.

L

The NRC is ' revising S 171.11(b) to not . only require . that '

requests,for exemption be filed with the NRC_within 90 days from
the effective-date of the final rule establishing the annual fees-

but also to require that clarification of cr questions relating-to
annual fee bills must also be' filed within 90 days from the date of
the invoice.

,

Experience in considering exemption requests under 5171.11 has

indicated that S 171.11(d) is ambigucus regarding whethe'r an

applicant must fulfill all, or only one, of the three factors

listed in the exemption provision in order to be consi,dered for an
Q Gexemption. The NRC is c_ n n idng the section to ._ir ,t that the

three factors should not be read as conjunctive requirements but

rather as independent considerations which can support an exemption
request.

|

!

The NRC notes that Section 2903(c) of the Energy Policy Act
requires the NRC to review its policy for assessment of annual
fees, under Section 6101(c) of OBRA-90, solicit comment on the need

,

for changes to this policy, and recommend changes in existing law

to the Congress the NRC finds are needed to prevent the placement
'

of an unfair burden on certain NRC licensees, particularly those
who hold licenses to operate Federally owned research reactors used

| primarily for educational training and academic research purposes.
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;

The NRC ' published._ for public comment a separate notice in the ;

i'

' Federal' Register on April 19, 1993 (58 FR 21116-21121) . The 90-day
'

. + ,
public comment period for this_ notice' expires on July 19, 1993.

.

'
,, .

pau .n ;'

WLL p. ' '

~

qhThe NRC also notes that since the FY 1992 final rule was i

published in July 1992, licensees have continued to file requests .;
.

.

-for termination with the NRC. Other licensees have either called !

-or written to the NRC since the final rule became effective
requesting fdrther_ clarification and information concerning the r

i

annual fees assessed. The NRC is responding to these requests as
quickly as possible but it was unable to respond and take

'{
appropriate action on all of the requests before the end of the

fiscal year on September 30, 1992. Footnote 1 of 10 CFR 171.16 |

provides that the annual fee is waived where a license is

terminated prior to October 1 of each fiscal year. However, based
1

on the number of requests filed, the NRC is exempting from the FY

1993 annual fees those licensees, and holders of certificates,

registrations, and approvals who either filed for termination of

their licenses or approvals or filed for possession only/ storage
only licenses prior to October 1, 1992, and were capable of

permanently ceasing licensed activities entirely by september 30,
1992. In addition, because nonprofit educational institutions will

be billed for the first time for annual fees the NRC wishes to
emphasize that nonprofit educational institutions who hold

licenses, certificates, registrations, and approvals and who wish

to relinquish their license (s), certificate (s), or registration (s)
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Baavor Vallcy 1, for examplo, would pay a base annual feo of;

$2,972,000 and an additional charge of $223,000 for a total annual
fee of $3,195,000 for FY 1993.

.

Paragraph (d) is revised to show, in summary form, the amount

of the total FY 1993 annual fee, including the surcharge, to be
assessed for each major type of operating po'.cer reactor.

Paragraph (e) is revised to show the amount of the FY 1993

annual fee for non-power (test and research) reactors. This

includes nonpower reactor licenses issued to nonprofit educational
institutions. In FY 1993, $2,669,000 in costs are attributable to

those commercial, nonprofit educational, and non-exempt Federal

government organizations that are licensed to operate test and
,

research reactors. Applying these costs uniformly to those

nonpower reactors subject to fees results in an annual fee of

$62,100 per operating license. The Energy Policy Act provided for

an exemption for certain Federally owned research reactors that are

used primarily for educational training and academic research
l

purposes where the design of the reactor satisfies certain !

1technical specifications set forth in the legislation. The NRC has

granted an exemption from annual fees for FY 1992 and FY 1993 to )

the Veterans Administration Medical Center, Omaha, Nebraska, the*

U.S. Geological Survey for its reactor in Denver, Colorado and the
$ A d Forces Radiobiological Bethesda, Maryland for its I^

y & 3
rme

o
research reactor.

o

Section 171.16 Annual fees: Materials Licensees, Holders of

Certificates of Compliance, Holders of Sealed Source and Device

1
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ITs Conversion Safeauards and Safety

Allied Signal Corp. $619,000
Sequoyah Fuels Corp. 619,000

Subtotal $1,238,000

Other fuel facilities $555.000
(5 facilities at $111,000
each)

Total $13,636,000

One of Combustion Engineering's (CE) low enriched uranium fuel

facilities has not been included in the fee base because of the |

D.C. Circuit Court of Appeals decision of March 16, 1993, that

directed the NRC to grant an exemption for FY 1991 to Combustion

Engineering for one of its two facilities As a result of the

Court's decision, the NRC grants an exemption for one of CE's low

enriched uranium fuel facilities for FY 1993. The NRC therefore

has calculated the FY 1993 annual fees for the low enriched fuel

category by dividing its budgeted costs among five licenses rather

than six licenses as done previously.

The allocation of the costs attributable to uranium recovery

is also based on the conferees' guidance that licensees who require

the greatest expenditure of NRC resources should pay the greatest

annual fee. It is estimated that approximately 50 percent of the

$465,000 for uranium recovery is attributable to uranium milla

(Class I facilities). Approximately 27 percent of the $465,000 for

uranium recovery is attributable to those solution mining licensees

se who do not generate uranium mill tailings (Class II facilities).

c. d a'h- hde~ M <S Ma 30, f S 9 3 gr
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!

The remaining 23' percent is allocated to the other uranium recovery !
.

_

!facilities (e.g. extraction of rt als and rare earths). The,

'

!resulting annual fees for each class of licensee are: '

?

I
. -

Class I facilities $58,000 !
,

Class II facilities $25,400

Other facilities $21,100

;

|

For spent fuel storage licenses, the generic costs of' $681,000

have been spread uniformly among those licensees who hold specific
:

or general licenses f r receipt and storage of spent fuel at an
L4 A,

SI) This sults in an annual fee of 5136,200.

To equitably and fairly allocate the S38.6 million

attributable to the approximatelyz{ 00 hiverse material users and
Iregistrants, the NRC has continued to base the annual fee on the
j
|

Part 170 application and inspection fees. Because the application

and inspection fees are indicative of the complexity of the
license, this approach continues to provide a proxy for allocating

1

the costs to the diverse categories of licensees based on how much
|

| it costs NRC to regulate each category. The fee calculation also
:continues to consider the inspection frequency because the |

inspection frequency is indicative of the safety risk and resulting
regulatory costs associated with the categories of licensees. In

!

summary, the annual fee for these categories of licenses is )
developed as follows: !

Annual Fee = (Application Fee + Inspection Fee / Inspection
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!

f

~!Priority) x Constant +1(Unique Category Costs). -!

!

I

The constant is the multiple necessary to recover $38.6

|million and is.2.3 for FY 1993. The unique costs are any special
!
I

costs that the NRC has budgeted for a specific category of |
l'

licensees. For FY 1993,. unique costs of approximately' S1.9 million

were identified for the medical improvement program which is j

attributable to medical licensees; about $115,000 in costs were ;

identified as being attributable to radiography licensees; and |

about $115,000 was identified as being attributable to irradiator
!

licensees. The changes to materials annual fees for FY 1993 varies !

|

compared to the FY 1992 annual fees. Some of the annual fees i

I

decrease while other annual fees increase. There are three reasons '

for the changes in the fees compared to FY 1992. First, the FY .!
|

1993 budgeted amount attributable to materials licensees is about
12 percent higher than the FY 1992 amount. Second, the number of

licensees to be assessed annual fees in FY 1993 has decreased about

4 percent below the FY 1992 levels (from about 7,100 to about

( 6,800 h Third, the changes in the 10 CFR Part 170 license

application and inspection fees cause a redistribution of the costs

on which the annual fees are based, since these Part 170 fees are

used as a proxy to determine the annual fees. The materials fees
|

must be established at these levels in order.to comply with the
mandate of OBRA-90 to recover approximately 100 percent of the !

NRC's FY 1993 budget authority. A materials licensee may pay a

reduced annual fee if the licensee qualifies as a small entity
under the NRC's size standards and certifies that it it' a small
entity on NRC Form 526.

j
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being broadened to include underwater irradiators for irradiation

,
of materials when the source is not exposed for irradiation'

*

purposes. Although the sources are not removed from their

shielding for irradiation purposes, underwater irradiators are not

self-shielded as are the small irradiators in fee Category 3E. The

/ underwater irradiators are large irradiator nd possession limits

of thousands of curies are authorized in the licenses. The design

of the facility is important to the safe use of both exposed source

irradiators.and underwater irradiators' and 10 CFR 36 applies the
I same requirements to the underwater irradiators where the source is

not exposed for irradiation as to the exposed source irradiators.

A new Category 4D is added to 10 CFR Part 171.16(d) to

specifically segregate and identify those licenses which authorize

the receipt, possession and disposal of byproduct material, as

defined by Section 11.e.(2) of the Atomic Energy Act, from other

persons. This proposed change is based on the NRC's recognition of

potential increased activity related to disposal of 11.e.(2)

byproduct material and to better distinguish this unique category

of license. Mill licenses subject to the fees in fee Category

2.A.(2) of 10 CFR 171.16 will not be assessed fees under fee
Category 4D. All other licenses, including mill licenses that l

authorize decommissioning, decontamination, reclamation or site

restoration activities (fee Category 14) that authorize the

receipt, from other persons, of Section 11.e(2) byproduct material

for possession and disposal will be subject to the Category 4D
l

fees.

96

t



. , , - . . . . . . . -. . . . . - - - -

!
!

;

!
i
t

Paragraph (e) 'is amended to est'ablish the additional charge |

which is.added to theLbase annual: fees shown in paragraph (d) of ' I
.

-

'
-

this L final rule. The alternative selected by'the NRC for the |
t

allocation of LLW costs is discussed at some length in Section II

of this' notice. The Commission has modified its approach so as to i

access the budgeted LLW' costs to. two broad . categories- of _
;

licensees (larger LLW generators and small LLW-generators) based on . !-

historical disposal data. This surcharge, however, continues to be '

shown, for convenience, with the applicable categories in paragraph !
1

(d). Although these NRC LLW disposal regulatory activities are not

directly attributable to regulation of NRC materials licensees, the
!

costs nevertheless must be recovered in order to comply with'the i

requirements of OBRA-90. For FY 1993 _the additional charge
'

recovers approximately 18 percent of the NRC budgeted costs of $9.2 q
million relating to LLW disposal generic activities from small-

generators which are comprised of materials licensees [t /

of LLW. The percentage distribution for FY 1993.has been refined

compared to FY 1991 and FY 1992 to delete LLW disposed by Agreement / !
'State. licensees from the base. The FY 1993 budgeted costs related

to the additional charge for LLW and the amount of the charge are
calculated as follows:

FY 1993
Budgeted Costs

Cateoorv of Costs (S In Millions) >

,

\
1. Activities not attributable to $9.2' '

1

an existing NRC licensee or
class of licensee, i.e., LLW
disposal generic activities.

l' $6.7 million of total is allocated to power reactors.
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received for those three quarters toward the total annual fee to be

assessed. The NRC will adjust the fourth quarterly bill in order

to recover the full amount of the revised annual fee or to make

refunds, if necessary. As in FY 1992, payment of the annual fee is

due on the ef fective date of the rule and interest accrues from the

effective date of the rule. However, interest will be waived if

payment is received within 30 days from the effective date of the

rule.

Because nonprofit educational institutions will be required to

pay annual fees for the first time, the NRC notes two of its

regulations relating to payment. The first regulation is 10 CFR

Part 17.1.19(a) which indicates that the fee payment shall be made

by check, draft, money order or electronic fund transfer made

payable to the U.S. Nuclear Regulatory Commission. Bills of $5,000 ;

l
"

or more will indicate payment by electronic fund transfer. Payment

is due on the effective date of the rule and interest shall accrue

from the effective date of the rule. H, wever, interes's will be

waived if payment is received within 30 days from the effective

date of the rule. The second regulation relating to payments is 10

CFR Part 15.35. This regulation provides for payments of debts in

installments provided the debtor furnishes satisfactory evidence of 7
%a

inability to pay a debt in one lump sum. In accordance with these

regulations, all installment payment arrangements must be in

writing and require the payment of interest and administrative

charges.

V. Environmental Impact: Categorical Exclusion
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|

schedule that are initially issued for less than full power are
i

based on review through the issuance of a full power license 1

(generally full power is considered 100 percent of the facility's
full rated power). Thus, if a licensee received a low power
license or a temporary license for less than full power and |

;

subsequently receives full power authority (by way of license j
amendment or otherwise), the total costs for the license will be

determined through that period when authority is granted for full i
<

power operation. If a situation arises in which the Commission (
,

determines that full operating power for a particular facility !

should be less r* n 100 percent of full rated - power, the total

costs for the lic se will be at that decided lower operating power
,

level and not at the 100 percent capacity. f

I' Full cost fees will be determined based on the professional staff :
,

time and appropriate contractual support services expended. For I

,

tthose applications currently on file and for which fees are ;

determined based on the full cost expended for the review, the |

professional staff hours expended for the review of the application L

up to the effective date of this rule will be determined at the

professional rates established for the June 20, 1984 January 30, {- Q ^9 Y O Y) ,
1989, July 2, 1990, Ju.f 1 /, 1991, and 9L 1992, rules as_,

appropriate. For those applications currently on file for which

review costs have reached an applicc.51e f ee ceiling established by

the June 20 1994, and July 2, 1990, rules but are still pending '

'completion of the review, the cost incurred after any applicable

ceiling was reached through January 29, 1989, will not be billed to
1

the applicant. Any professional staff-hours expended above those )

111
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!

I
! Application . $125,000 i. . . . . . . . . ..

|
License, Renewal, Amendment Full-Cost. . . .

!

I~ /( )
'!Inspections Full Cost. . . . . . . . . . .

i

!

!
'

2. Source material: .

i

I
s

A. Licenses for possession and use of source

material in recovery operations such as ;

milling, in-situ leaching, heap-leaching, |
refining uranium mill concentrates to !

!
,

uranium hexafluoride, ore buying stations, ;
.

ion exchange facilities and in processing

of ores containing source mater'ial for

extraction of metals other than uranium or i

thorium, including licenses authorizing the
i

possession of byproduct waste material !

(tailings) from source material recovery

operations, as well as licenses authorizing f
1

the possession and maintenance of a facility i
;

in a standby mode:
,

!
License, Renewal, Amendment Full Cost [. . . .

:

Inspections Full Cost [. . . . . . . . . . . .

}
;

B. Licenses for possession and use of source !

I
material for shielding: i

,

;

,

115 .
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i

;

;

!Amendment N/A. . . . . . . . . . . .

)
Inspections . E'

]
. . . . . . . . .

l' Types of fees Separate charges as shown in the schedule-
,

will be assessed for preapplication consultations and reviews and

applications for new licenses and approvals, issuance of new i

'

licenses and approvals, amendments and renewals to existing ;

licenses and approvals, safety evaluations of sealed sources and

devices, and inspections. The following guidelines apply to these
t

charges:

,

(a) Anolication fees - Applications for new materials licenses 'I

iand approvals; applications to reinstate expired licenses and

approvals except those subject to fees assessed at full cost; and

applications filed by Agreement State licensees to register under
;

I
the general license provisions of 10 CFR 150.20, must be

accompanied by the prescribed application fee for each category, j
i

except that: 1) applications for licenses covering more than one
;;

fee category of special nuclear material or source material must be
;

accompanied by the prescribed application fee for the highest fee

category; and 2) applications for licenses under Category 1E must

be accompanied by an application fee of $125,000.
,

|
:

(b) License /accroval/ review fees - Fees for applications for
i

new licenses and approvals and for preapplication consultations and |
J

reviews subject to full cost fees (fee Categories 1A, 1B, 1E, 2A,

4A, 4D, 5B, 10A, 11, 12, 13A, and 14) are due upon notification by ,p/"
the Commission in accordance with "~~~~~ /

133
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added. Licenses covering more than one category will be charged a

fee equal to the highest fee category covered by the license.

Inspection fees are due upon notification by the Commission in

accordance with 5 170.12(g). See Footnotes 5 and 6 for other

inspection notes.

I' Fees will not be charged for orders issued by the Commission

pursuant to 10 CFR 2.202 or for amendments resulting specifically

from the requirements of such Coc. mission orders. However, fees

will be charged for approvals issued pursuant to a specific

exemption provision of the Commission's regulations under Title 10

of the Code of Federal Regulations (e.g., 10 CFR 30.11, 40.14,

70.14, 73.5, and any other sections now or hereafter in effect)
~

regardless of whether the approval is in the form of a license

amendment, letter of approval, safety evaluation report, or other

form. In addition to the fee shown, an applicant may be assessed

an additional fee for sealed source and device evaluations as shown
in Categories 9A through 9D.

I' Full cost fees will be determined based on the professional

staff time and appropriate contractual support services expended.

For those applications currently on file and for which fees are

determined based on the full cost expended for the review, the

professional staff hours expended for the review of the application

up to the effective date of this rule will be determined at the

professional rates established for the June 20, 1984, January 30,

Yh %W/ M1989, July 2, 1990, Ju.y 10, 1991, and Juli 2 3, /1992, rules, as
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appropriate. For those applications currently on file for which

review costs have reached an applicable fee geiling established by
the June 20, 1984, and July 2, 1990 rules, but are still pending

completion of the review, the cost incurred after any applicable
ceiling was reached through January 29, 1989, will not be billed to
the applicant. Any professional staff-hours expended above those

ceilings on or after January 30, 1989, will be assessed at the

applicable rates established by y
[ 5170.20, as appropriate, except for topical reports whose ccsts

exceed $50,000. Costs which exceed $50,000 for each topical

report, amendment, revision, or supplement to a topical report
completed or under review from January 30, 1989, through
August 8, 1991, will not be billed to the applicant. Any

professional hours expended on or after August 9, 1991, will be

assessed at the applicable rate established in S 170.20. In no

event will the total review costs be less than twice the hourly
rate shown in S 170.20.

i' Licensees paying fees under Categories 1A, 1B, and 1E are not

subject to fees under Categories 1C and 10 for sealed sources

authorized in the same license except in those instances in which !

an application deals only with the sealed sources authorized by the
license. Applicants for new licenses or renewal of existing

licenses that cover both byproduct material and special nuclear

material in sealed sources for use in gauging devices will pay the

appropriate application or renewal fee for fee Category IC only.
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t

'more'than 1 megawatt,'does not contain--

'

(A) A circulating loop through the core in which the licensee

conducts fuel experiments;

|.

(B)' A liquid fuel loading; or
.

I
i

(C) An experimental facility in the core in excess of 16
,

square inches in cross-section.

(b) The Commission may, upon application by an interested -

person or on its own initiative, grant an exemption from the !

requirements of this part that it determines is authorized by law
or otherwise in the public interest. Requests for exemption must

,

be filed with the NRC within 90 days from the effective date of the

final rule establishing the annual fees for which the exemption is
sought in order to be considered. Absent extra rdinary

circumstances, any exemption requests filed beyond that date will

not be considered. The filing of an exemption request does not i

:
i

extend the date on which the bill is payable. Only timely payment

in full ensures avoidance of interest and penalty charges. If a

partial or full exemption is granted, any overpayment will be

refunded. Requests for clarification of or questions relating to

an annual fee bill must also be filed within 90 days from the date

of the initial invoice to be considered.

*****
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:

(c) .A licensee who is required.to pay an annual fee under

this section may qualify as a small entity. If a licensee
'

qualifies as a small entity and provides the Commission with the i

proper certification, the licensee may pay reduced annual fees for
'

FY 1993 as follows:

.

.

Small Businesses and Small Maximum Annual Fee ,

Not-For-Profit Orcanizations Per Licensed Catecorv
(Gross Annual Receintsi
$250,000 to $3.5 million $1,800

Less than $250,000 S400
t

'

Private Practice Physicians
(Gross Annual Receipts)

$250,000 to $1.0 million $1,800

Less than $250,000 S400

"
v -

-

Small Governmental Jurisdictions |

(Includino oublicly succorted
.

educational institutions)
.

(Population)
!

20,000 to 50,000 $1,800

Less than 20,000 $400

Educational Institutions that $2,800
are not State or Publicly
Succorted. and have 500 Employees
or Less.

*****

(4) The maximum annual fee (base annual fee plus surcharge)
:

a small entity is required to pay for FY 1993 is $1,800 for each |

category applicable to the license (s).

144 I
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chapter for. processing or manufacturing
,

i

of items containing byproduct material-

*

for commercial distribution. $17,200 -
:

Surcharge $1,220'. . . . . . . .

|
'

.

B. Other licenses for possession and use !

of byproduct material issued pursuant
,

. to Part 30 of this chapter for I

processing or manufacturing of items

containing byproduct material for '|
commercial distribution. SS,100

1

!
i
f

!
Surcharge . $1,220 i. . . . . . .

!

|
.

C. Licenses issued pursuant to SS 32.72, }s

32.73, and/or 32.74 of this chapter j

authorizing the processing or i

imanufacturing and distribution or
i.
.

redistribution of radiopharmaceuticals,
t

generators, reagent kits and/or sources !
!

and devices containing byproduct material. !
;

This category also includes-the-possession i,

'a ,nd. . _ -
~~

_;
#use of source material for shiel' din |

m .. _ -- 8

authorized pursuant to.Part 40 of this !

I
chapter when included on the same |

:

license. $10,600 f
:
.
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~

Surcharge S1,220 '

. . . . . . . .

D. -Licenses and approvals issued pursuant

to SS 32.72, 32.73, and/or 32.74 of

b this chapter authorizing distribu-

tion or redistribution of radiophar-

-maceuticals, generators, reagent kits

.and/or sources or devices not involving

processing of byproduct material. This

category also includes the po

d source material for shielding.

authorized pur'suant to Part 40 of this

chapter when included on the same

license. $5,300

Surcharge . $120. . . . . . .

E. Licenses for possession and use of

byproduct material in sealed sources

for irradiation of materials in which

the source is not removed from its

shield (self-shielded units). $3,500

Surcharge $120. . . . . . . .

F. Licenses for possession and use of less

than 10,000 curies of byproc0ct material

in sealed sources for irradiatioc. of

150
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Lj
:

j

have been' authorized for distribution to i

!
persons exempt from'the licensing !

:
requirements of Part 30 of this- *

chapter. 56,000
|,

Surcharge . .S120 !. . . . . . .

I. Licenses issued pursuant to Subpart~A i

of Part 32 of this chapter to districute '!

items containing byproduct material or '

quantities of byproduct material that

do not require device evaluation to
|

persons exempt from the licensing ;

requirements of Part 30 of this chan*=" 1
'

N .!_

e%t for specific licenses authorizing j j
i

realstrioution or items that have been

authorized for distribution to persons

exempt from the licensing requirements
!

of Part 30 of this chapter. $11,100

Surcharge . $120. . . . . . .

J'. Licenses issued pursuant to Subpart B

of Part 32 of this chapter to distribute

items containing byproduct material that

require sealed source and/or device

review to persons generally licensed

under Part 31 of this chapter, except

152
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also includes the possession and use of

source material for shielding authnv4 zed

ursuant to Part 40 of this chapter when
.

,
,-

authorized on the same license. $17,400
.

Surcharge S120. . . . . . . .

;

i

P. All other specific byproduct material
,

licenses, except those in Categories 4A

through 9D. 52,000 |

Surcharge . $120. . . . . . .

i

!
;

4. Waste disposal and processing:

A. Licenses specifically authorizing the ;

receipt of waste byproduct material, |
.

source material, or special nuclear

material from other persons for the

purpose of contingency storage or f
commercial land disposal by the

licensee; or licenses authorizing '

contingency storage of low-level !

radioactive waste at the site of

nuclear power reactors; or licenses .

!
for receipt of waste from other i

s

persons for incineration or other

155
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.1 i*

!

dispose.of the material. $6,700 |

!
.

Surcharge S1,220 I. . . . . . . .

;

D. Licenses specifically authorizing the *

receipt, from oth'er persons, of byproduct

material as defined in Section 11.e.(2) :

of the Atomic Energy Act for possession
,

and dispos T xcept ,those licenses subject j

to the fees in Category 2.A.(2). S7,700 {

:

Surc'harge $1,220. . . . . . . .

|

S. Well logging:

.

'
.

A. Licenses for possession and use of

byproduct material, source material,

I

and/or special nuclear material for well
|
.

logging, well_ surveys, and tracer '

i

studies other than field flooding
:

tracer studies. $11,300

Surcharge . $120. . . . . . .

,

B. Licenses for possession and use of

byproduct material for field flooding

tracer studies. S13,700

157
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:

!
!

:

unique specifications of,-and for-use ;

'!
~

by, a single applicant, except reactor )
1

fuel' devices. $4,200 |
i

i

Surcharge . $120 j. . . . . ..

i

C. Registrations issued-for the safety-

evaluation of_ sealed sources !

i

containing byproduct material, source !
|

material, or-special nuclear material,

except reactor fuel, for commercial
;

!

distribution. $1,800

i

Surcharge . $120 |. . . . . . .

!

~!
!

D. Registrations issued for the safety ;,

; LI
'

evaluation of sealed sources .i
: !

containing byproduct material, source |

~~ M
material, -or special nuclear . material, .) ;

'

manufactured in accordance with the !
i

unique specifications of, and for-use

by, a single applicant, except reactor j
t

fuel. $920 i

:
2

Surcharge . $120 '|. . . . . . .

-

,,

)
1

10. Transportation of radioactive material:

161
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Annual fees will be assessed based on whether a licensee holds
a valid license with the !!RC which authorizes possession and use of

*

radioactive material. If a person holds more than one license,

certificate, registration, or approval, the annual fee (s) will be
assessed for each license, certificate, registration or approval
held by that person. For those licenses that' authorize more than
one activity on a single license (e.g., human use and irradiator

activities), annual fees will be assessed for each category

applicable to the license. Licensees p,aying annual fees under
Category 1.A.(1) are not subject to the annual fees of category -~r

1.C and 1.D for sealed sources authorized in the license.

I' Payment of the prescribed annual fee does not automatically renew

the license, certificate, registration, or approval for which the

fee is paid. Renewal applications must be filed in accordance with

the requirements of Parts 30, 40, 70, 71, or 72 of this chapter.
I

2/ For FYs 1994 and 1995, fees for these materials licenses will be

calculated and assessed in accordance with 5 171.13 and will be !
I

published in the Federal Register for notice and comment. I

i

i' A Class I license includes mill licenses issued for the

extraction of uranium from uranium ore. A Class II license

includes solution mining licenses (in-situ and heap leach) issued

for the extraction of uranium from uranium ores including research
and development licenses. An "other" license includes licenses for I

extraction of metals, heavy metals, and rare earths.
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i

l' Two licenses have been issued by NRC for land disposal of special

nuclear material. Once NRC issues a LLW disposal license for !

*

byproduct and source material, the Commission will consider

establishing an annual fee for this type of license'.

!

N
l' Standardized spent fuel f acilit'ies, Part 71 and 7 Certifi- cates

of Compliance and special reviews, such as topical repor re not j
;

assessed an annual fee because the generic costs of regulating
.i

these activities are primarily attributable to the users of the I

designs, certificates, and topical reports. |
:
,

II Licensees in this category are not assessed an annual fee because
'they are charged an annual fee in other categories while they are

licensed to operate.

i

. ,

l' No annual fee is charged because it is not practical to

administer due to the relatively short life or temporary nature of

the license.

E' Separate annual fees will not be assessed for pacemaker

licenses issued to medical institutions who also hold nuclear

medicine licenses under Categories 7B or 7C.

12/ This includes Certificates of Compliance issued to DOE that are

not under the Nuclear Waste Fund.

E' No annual fee has been established because there are currently

165
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1

|.no licensees in this particular fee category.~

|
~

(e) A surcharge is added for each, category for which a base

'annual fee is required. The surcharge consists of the following:

1

|

!

(1) To recover costs rel'ating to LLW disposal generic '

activities, an additional charge of $61,100 has been added to fee"
;

Categories 1. A. (1) , 1.A.(2) and 2. A. (1) ; an a du konal charge of ]
!

$1,100 has been added to fee Categories 1.B, 1.D., 2.C., 3.A.,

3.B., 3.C., 3.L., 3.M., 3.N., 4.A., 4.B., 4.C., 4.D., 5.B., 6.A.,
]

and 7.B. ; and an additional charge of $16,400 has been added to fee |
|
'

Category 17.
,,

,

'!

(2) To recoup those costs not recovered from small entities,

an additional charge of $120 has been added to each fee Category, 1

,

o

except Categories 10.A., 11., 12., 13.A., 14., 15. and 16.,- ,

since there is no annual fee for these categories. Licensees who |

qualify as small entities under the provisions of S 171.16(c) and |

who submit a completed NRC Form 526 are not subject to the $120

additional charge.
|
1

13. In Section 171.19, paragraphs (b) and (c) are revised to

read as follows:

E 171.19 Payment.

'

*****
|

!

|

(b) For FY 1993 through FY 1995, the Commission will adjust |
|
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organizations with gross receip:s of less than $250,000 or for

governmental entities in jurisdictions with a population of less

than 20,000.

III. Summary.
.

The NRC has determined the annual fee significantly impacts a

substantial number of small entities. A maximum fee for small
entities strikes a balance between the requirement to collect 100

percent of the NRC budget and the requirement to consider means of

reducing the impact of the proposed fee on small entities. On the

basis of its regulatory flexibility analyses, the NRC concludes

that a maximum annual fee of $1,800 for small entities and a lower

tier small entity annual fee of $400 for small businesses and non-

profit organizations with gross annual receipts of less than

$250,000, and small governmental entities with a population of less

than 20,000, will reduce the impact on small entities. At the same

time, these reduced annual fees are consistent with the objectives
of OBRA-90. Thus, the revised fees for small entities maintain a

balance between the objectives of OBRA-90 and the RFA. The NRC has

used the methodology and recedurc; d;Velcp;d "a" the Fv 1o01 andr
FY 19ve fee rules in Unisj rinal rule estaolisia..g the rv 1001 fees.

Ar:foi., une aumiysis and w .clucic".s ==+ abl 4 =had in +ha FV 1991 j
N

, and FY 1992 rules temain valid f0" Phim final rule for FY 1993.

(p' V h V
,y'4 fV,;.

-

s
i

i
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g It UNITED STATESj NUCLEAR REGULATORY COMMISSION'Mj
* * WASHINGTON. D.C. 20006 4001

'%| $ OTC C.or &
July 2, 1993 I3
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MEMORANDUM FOR: Patricia G. Norry, Director, ADM
Trip Rothschild, Deputy Assistant

General' Counsel for Legal Counsel
Special Projects and Legislation, OGC

FROM: Ronald M. Scroggins
Deputy Chief Financial

Officer / Controller

SUBJECT: FINAL NOTICE OF RULEMAKING -- 10 CFR PARTS
170 AND 171 -- 100% FEE RECOVERY FOR FY 1993
AND U.S. COURT OF APPEALS REMAND DECISION

Enclosed, for your concurrence, is a final rule for the fees to
be assessed to recover 100 percent of the NRC budget authority
for FY 1993.

Please note that in order to meet the time schedule for this
paper, we are providing each addre.ssee a separate concurrence
copy of the paper. Please provide your concurrence as quickly as
possible, but not later than COB, Wednesday, July 7, 1993.

If you have any questions, please contact Jesse Funches on
492-7351 or Jim Holloway on 492-4301. Thank you for your
continued cooperation on the NRC fee program.

/
^ - , 4h

R ald M. Scroggins
Deputy Chief Financial

officer / Control 1er
Enclosure:
As stated

cc: D. Williams, IG
1

I

|
|

I
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NUCLEAR REGULATORY COMMISSION- !
l

i 10 CFR Parts 170 and 171

l
c RIN: 3150-AE '

FY 1991 and 1992 Final Rule Implementing
r the U.S. . Court of Appeals Decision and
| Revision of Fee Schedules; 100% Fee Recovery,_FY 1993

AGENCY: Nuclear Regulatory Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory Commission (NRC) is amending the

licensing, inspection, and annual fees charged to its applicants-

and licensees. The amendments are necessary to implement Public

Law 101-508, enacted November 5, 1990, which mandates that the
i

NRC recover approximately 100 percent of its budget authority in I

Fiscal Year (FY) 1993 less amounts appropriated from the Nuclear

Waste Fund (NWF). The amount to be recovered for FY 1993 is

approximately $518.9 million.

In addition, the NRC is implementing the March 16, 1993,

U.S. Court of Appeals for the District of Columbia Circuit

decision romanding to the NRC portions of tne FY 1991 annual fee

rule. The remanded portions pertain to: (1) the NRC's decision
to exempt from annual fees nonprofit educational institutions,

but not other enterprises, on the ground in part that educational

institutions are unable to pass through the costs of annual fees

to their customers; and (2) the Commission's decision to allocate

. _ - _ _ - - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ - - _ _ _ _ _ ---
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the NRC published for public comment a separate notice in the

Federal Register on April 19, 1993 (58 FR 21116-21121). The 90-

day public comment period for this notice expires on July 19,
1993.

On April 23, 1993 (58 FR 21662), the NRC published the

proposed version of a rule for FY 1993 establishing the

licensing, inspection, and annual fees necessary for the NRC to

recover approximately 100 percent of its budget authority for FY
1993 less the appropriation received from the NWF. The basic

methodology used in the proposed rule was unchanged from that

used to calculate the 10 CFR Part 170 professional hourly rate,
the specific materials licensing and inspection fees in 10 CFR

part 170, and the 10 CFR Part 171 annual fees set forth in the

final rules published July 10 1991 (56 FR 31472) and July 23,

1992 (57 FR 32691). Because of the need to collect annual fees
|

for FY 1993 prior to October 1, 1993, the Commission is

promulgating this final rule before it completes the user fee I

review mandated by the Energy Policy Act. IhtLP(hangesin
,

Commission policy resulting from that review will be incorporated
in fee schedules promulgated in future years. The NRC placed a

copy of the workpapers relating to the proposed rule in its

public Document Room at 2120 L Street, NW, Washington, D.C., in

the lower level of the Gelman building. Workpapers relating to

this final rule will also be placed in the Public Document Room. )

6
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II. Responses to comments.
,

t

The NRC received more than 500 public comments on the

proposed rule. Although the comment period expired on May 24, ;

1993, the NRC reviewed and evaluated all comments received prior
to June 25, 1993. Copies of all comment letters received are

available for inspection in the NRC Public Document Room, 2120 L

Street, NW (lower level) Washington,HD.C.

Many of the comments were similar in nature. For evaluation

purposes, these comments have been divided into two groups. The i

first group deals with the two remand issues of the U.S. Court of

Appeals for the District of Columbia circuit case decided on ;

March 16, 1993. The second group deals with the remaining

comments on the FY 1993 proposed rule. The comments are as |
follows:

i

A. Comments Regarding U.S. Court of Appeals for the District of

Columbia Circuit Remand Decision -- FY 1991 -- FY 1993 Fee '

Schedules.
,

1. Taking Account of Licensees' Ability to Pas hrough Fee

Costs to Curtoners. '

1

Comment. A number of comments were received on the

question of setting NRC annual fees in part on_the

basis of whether the licensee can pass through the

costs of those fees to its customers. The NRC had
,

cons;kaGe *F c 4.I, o. Fu Wproposed abandoning J2we passthrough .ajarr,k., Qit
'

previously had used in part to justify its fee '

exemption for certain nonprofit educational i
>

institutions, on the grounds that to evaluate each )
licensee's passthrough ability was an imp:cu b.f.% JMr 1:_ :

7
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administrativetaskang,requiredexpertiseand
information unavailable to the agency.

Many commenters supported the NRC's approach of not

setting any license fees on the basis of passthrough,
due to the difficulties inherent in its use. One

stated that to do otherwise would be cumbersome and
subjective, an'd cause fees to vary in response to:

changing market conditions. Another commenter noted
that if passthrough were used, the exempted fees would
almost certainly be paid by power reactors, which have

trouble passing on their costs due to fee schedules

established by public utility commissions. One
if foreign competition ''ska c. een%~pe

commenter stated that ^-- *'-

problem, Congress and not the NRC was the proper forum
in which to seek relief for passthrough considerations.

Another group of commenters disagreed with the NRC's

suggested approach, and argued that passthrough should I

be considered when devising a fee schedule. Many
domestic uranium producers told the NRC that their

industry cannot pass through costs to customers due to i

foreign competition, lower demand and long-term fixed
price contracts. Another commenter suggested that

nuclear medicine departments should be eligible for

exemption from fees due to passthrough considerations.
l They are often reimbursed for patient care by the

Health Care Financing Administration, which does not

take NRC fees into account. Commenters also claimed

that, contrary to the NRC's stated position, the agency

does have the necessary expertise to evaluate

licensees' passthrough capacity and must do so under

both OBRA-90 and the March 16, 1993, Court of Appeals
decision. One commenter stated that the NRC could

simply request an affidavit from the licensee

8

--- - _ ____________ ____ - _ _ _ __ __ ___ _ __ _ .



--

r

I,

-
.,

.
whole. Mer;;"- ,Jhh further reflection, the Commission

'

. . are of s%cM
'

now ac'..nowledges that these institutions can compensa&re tuafe%. '

[Na Y[#: YIN '[ RC fees, by means of higher

tuition (prices) or budget cuts, in the same manner as

profit-oriented licensees. !

The Commission disagrees with those commenters who <

ty /.a
'

claim the NRC mustaset fees at least in part on the

basis of'passthrough considerations. In its decision,

the D.C. Circuit clearly stated that "[t]he statutory I

language and legislative history [of OBRA-90] do not,

in our view, add up to an inexorable mandate to protect

classes of licensees with limited ability to pass fees

forward." Allied-Sienal at 5. The court went on to !

say that "[b]ecause- [ price) elasticities are typically j

hard to discover with much confidence, the Commission's

refusal to read [OBRA-90] as a rigid mandate to do so

is not only understandable but reasonable." Allied-

Sicnal at 6-7. The Commission agrees with these :

observations, which defeat the suggestion that the
.

:

Commission has a statutory obligation to exempt j

licensees who cannot pass through their fees to }
customers.ffAfterfullconsiderationofthepassthrough

it ewg
question, the Commission has concluded that there :: mc

:

licanmaa fn" uhri it can set fees using passthrough

considerations with reasonable accuracy and at
e,s. 6 etsuo .C I: m s a s 4 .< u.s. .

reasonable cost AIf the Commission were to attempt3

such an endeavor, it would require a comprehensive, on-
esa i

going audit of thee licensee's business and the

l'ndustry of which it was a part. The Commission would I

have to examine tax returns, financial statements, and j
other commercial data that some licensees might be !

loath to reveal. The Commission could not simply rely :

on'self-serving affidavits or statements by licensees :

themselves on passthrough problems, without |
l

10 |

i

|
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jeopardizing the integrity of.the 100 percent fee
recovery system mandated by the Congress. Instead, the

Commission would have to independently verify its
licensees' submissions.

Even if the Commission could obtain all the necessary
information, it does not have the business expertise or
the resources to accurately evaluate that information

in order to make a passthrough determination. If the s_
cemm4ee4mn mannn+ an +wie fer ere lieeeece, it -

certainly ::rnet de it for ncarly ',000<- Because this

is the case, the Commission will not establish fees or

base any exemptions on the alleged inability of a

licensee to pass through fee' costs to its customers.

This policy applies to all licensees, including those

companies with long-term, fixed price contracts. In

that regard, the Commission notes that companies who do
business using such contracts are continuously liable-
for changes in the tax codes and other Federal and

State regulations that occur subsequent to the

commencenent of these contracts, like all other

enterprises active in the American economy. The

Commission believes the current situation is no
different. The Commission is sympathetic to licensees'

complaints on the passthrough issue, but believes that

it has no other choice but to pursue the course of

action it has chosen.

2. Fee Exemption for Nonprofit Educational Institutions.

Comment. The Commission solicited comments on whether
to continue the exemption from fees for nonprofit

educational institutions. The Commission had proposed
continuing the exemption solely on the grounds that

11
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nuclear-related education provides a benefit both to |
the nuclear industry and society at large. S_qg Final

FY 1991 Rule, 56 FR 31477 (1991). the Commission i

requested in particular comments on th :urt' w4che
"yc/J 'weducation might gr:.$=d_ M A'wZexternalizedtJe.,

;% c ;t ;, .- t _.: t,
_

;

ha8r o't N captured in tuition or other* b '' benefits t
!

market prices." Allied-sianal at 8. The Commission t

also " invite [d] public comments on whether to

discontinue the educational exemption" entirely. 58 FR
21664 (1993).

Many of the comments received on this issue supported
retaining the exemption for nonprofit educational

institutionc. These commenters, mostly colleges and
universities, asserted that they provide a great i

benefit to society through nuclear-related education,
andthattheywouldbehardhessedtosustaintheir
programs in the face of newly imposed fees. Some

claimed that if the exemption were removed, they would
be forced to shut down or drastically curtail their

nuclear education programs. One commenter suggested

that if fees were to be charged, that it be done on a

graduated basis, presumably to lessen the burden on

certain licensees. Another commenter made the point
;

that fees should not be charged to programs receiving
support from the Federal government in other ways.
Come commenters urged not only keeping the exemption in
place, but expanding it to include museums and other

nonprofit institutes. No commenter, howeve , addressed
1,<, % w ene r .A ue, y,etted "qb,./pin any meanin ful detail the %*m..alized benefit "-

D. i Jf.'"d7_d_ Dy*i.. iI.'d.'t. . Y_''"'i Nd ### *' * f"'** *E"''N, .
.. -.

p u., 4. p J ya,e he u .& ed~J-J Ind u ~.
geo c e b Q

Other commenters instead argued that the exemption
should be abandoned. A nonprofit institute asserted -

i

that if it had to pay fees to the NRC, others should as
;

12
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well. It believed that if all_ nonprofit educational

institutions paid "their' fair share," the fee burden on
'

those institutions would be lowered. -Similarly, a

nonprofit hospital called for ending the educational

exemption, to create a more equitable fee schedule.

The commenter also believed that the exemption

penalized those nonprofit hospitals that_were not

covered by'the educational exemption competing for

scarce research funds and limited numbers of patients.

Another commenter, a utility, made the argument that
,

the NRC should only be concerned with guarding the

public health and safety, not subsidizing colleges and

universities. It too called for an end to the

exemption. And a major fuel facility asserted that the

NRC had no discreti.on to exempt colleges and i

universities from paying fees, and that the exemption-
should be discontinued.

Y
'Resoonse. The Commission is deeply troubled-by the

cho es before it on this issue. On one hand, the

Commiss' n as a general principle believes that the
;

most fair ser fee schedule is one where each NRC |

licensee, in uding non-profit educational

institutions, pa its fair share of NRC costs. Underg)I0W b such an approach, t NRC does not have to makef y
L e75

difficult comparative dgments regarding the relative

social value of benefits the different classes of
!

jNRC licensees such as educat nal institutions, the

medical community, and generator of electricity. On

the other hand, the Commission does ot' question the

value of education. The Commission is eluctant to |

impose fees that could result in a future iminution in

the already dwindling number of university p rams
devoted to the nuclear sciences. 9

J

13
i
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Response. The Commission finds the choice before it on this

issue a difficult one. As a general principle, the Commission
I

favors a fee schedule under which each NRC licensee, including

* non4 profit educational institutions, pays its fair share of NRC
L/

costs in accordance with the mandate of Congress.. Under such an '

approach the NRC does not have to make difficult normative

judgments regarding the relative social value of the benefits

provided by the activities of NRC's licensees or equally

difficult economic judgments regarding the impact of annual fees

on the availability of those benefits. Nevertheless, the

Commission recognizes that imposing fees on beneficial activies

creates some risk, often very difficult to ascertain

quantitatively, of cutting back on benefits. The commission is

. reluctant, in particular, to impose fees that could' result in

diminishing the already dwindling number of university programs <

devoted to the the nuclear sciences. But the Commission is not I

in a position to analyze with any confidence the potential burden

on educational benefits in comparison with~the burdens that fees

will impose on the beneficial activities of other licensees.

_ _ _ . . . . _ _ . _ . . . . _ . _ . _ _ _ . . _ . . . _ . . _ . . . . . . . . . _ . . . . . .
_ . . . . . ;. .. . . , . __ _ _ _ _ _ _ _ _ . .
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In the wake of the court's decision, the Commission

issued a proposed rule that would continue in place the
educational exemption. The Commission now has
reluctantly concluded that in view of the court

decision and the administrative record developed during
.the comment period, it cannot justify a generic

" educational" exemption for FY 1993. Nor can it

adequately rationalize the generic exemption previously
allowed in FY 1991 and FY 1992.

Th; Com L'o Allicd Cicnal dccialva auggmatad that the q,_
M9r might be ebic :: justify a smu;;ic eMe ptier fer c__, i

educational instit11tinne nn tho theorv-that "pannsti;a- -

-yicid: cxceptieuell i lauwm m Lerne12ced benetics uhot ca__
carnet be captured la tuitier er other arket pricer." __ j

lThe c-~=leeier under tand this te requi m miwwiny c__, ;o

,rh:t a"-le=" ad""=*ier 2r 2 g encric ~'**=r ir T.uch ;,;r; t__ I

NdluablC than o^ hat StudOnt; Gs th6 p.Avale markeb are 4-- |

1111ing *e pay fer ita D Although the Commission had
1

anticipated that colleges and universities benefitting |
from the exemption would take up the Commission's

invitation to discuss and elaborate upon the "eqF,,,J gf
#hxternalized benefits" point made by the court, they
did not do so. Nor does the Commission have in hand
sufficient economic data, analyses, or other support

for issuing an across-the-board exemption to nonprofit

educational institutions. As a result, the Commission

lacks an adequate administrative record on which to

base a continued generic exemption of all nonprofit
educational institutions. ]

This is especially true in light of the court decision,

which forced the Commission to acknowledge the serious

weakness of, and abandon, the passthrough argument

formerly made on behalf of these institutions. As the

14
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Commission has stated above, that argument was not
based on empirical data. Passthrough ability in any f
event is an unworkable standard for setting annual i

fees. Without eithet the passthrough rationale or a
persuasive "v_unah.,J4 te nexcernalized benefits" rationale, the

:

Commission has no choice but to charge colleges and
universities fees appropriate to their status as ;

licensees,J4+ * # deye .Au c6w<, 4 lh A |

The "^-m4ce4^n mannne conclude nn cha cnevent rc :rd ,

that ador= tion ganarically -"~3ucc: benefits u.at to e

up4 0"a degree are ander;;1ued tu che marxen place --
,

2.0., "excep*i^-ally large externali:Od benefi+=" n=
,

the cerments end court decisica indicated, -=ny ^*har

lican ::: can and do claim that they provide important

benefitstosociatythatareworthyofIe"Nexemptions.#*
Without 2 -ern; cf differ ^"*4'*4ng those arounc nF '

limaarcar free-onc ano:Lec,*en, metion:12 fer ringlingW =reducatier for .p s -co* c c m om m,;; ::::u; ::uld 21rert rurely
' fail if eualleuysd,(

The Commission acknowledges the saeming paradox in
charging fees to a program that receives support from

other agencies of the Federal government. However, it

believes that it has no choice, given 100 percent :

recovery requirements and fairness and equity, but to l

charge all licensees whenever possible. For instance, j

the NRC levies both annual and user fees on all other ,

NRC licensees including nonprofit, tax-exempt entities j

such as hospitals, museums, and institutes. |
Furthermore, the NRC also directly charges annual fees !

|to other Federal agencies such es the Department of

Veterans Affairs, the National Institutes of Health and

the Department of Defense. Charging annual fees to

colleges and universities is consistent with the
,

15

i
i

|



4
-

g
' ..

-

_

'2[ Commission's preferred approach to fee recovery and
Congressional guidance that NRC establish a schedule of

'

annual charges.that fairly and equitably allocates the

aggregate amount of-the charges among licensees and, to

~the maximum extent practicable, reasonably reflects the
cost of providing' services to such licensees or classes

of licensees.

The Commission was also struck by the comments that

attacked the educational exemption and urged its

abandonment. Because those arguments were made by
organizations such as hospitals, utilities and fuel

facilities.that presumably benefit from an educated

nuclear workforce, the Commission read these comments

as an indication that at least some assumed
beneficiaries of education do not view it quite me JS-

positively as the Commission had believed. This in
#' "turn strengthened the Commission'.s view that the M M

yn cf-education &g societyya one Or tra enough
ka.ukh

_enefit:

to support a generic exemption.

The Commission, however, is not unsympathetic to the
problems this new course of action is likely to cause

many formerly exempt nonprofit educational

institutions. Because this is a change in policy, the

Commission would like to call to the attention of
affected licensees the possibility of paying the annual

fee on an installment basis under 10 CFR 15.35(b),

subject to p agency approval and demonstrated need onW

the part of the requesting licensee.1

2Requests to pay fees on an installment basis must be
submitted in writing to the NRC, Of fice of the Controller, Division
of Accounting and Finance, Washington, D.C. 20555. All requests
must furnish satisfactory evidence of inability to pay the debt in
one lump sum.

16

:|
1



O

,

[Somecommentersexpressedparticularconcernoverthe)
(fateofresearchreactors.fTheCommissionalsonotes
that, like all other licensees, affected nonprofit-

educational licensees can request individual

exemptions, under 'a0 CFR 171.11(b) or (d) for

university research reactors or materials licensees,

__ rc:;::tifelyhAr,ye 'k66. reseter seeking an M&/
exemption under the "public interest" standard in S

<s M & sh sas.9 s.+ ca.gi, / hp n J ,has,171.11(b) would be expected"to demonstrate severeJ m%financial nardship so-e resultnej_ the newly imposed
annual fees as well as W significant" externalizedr

benefits.{-- p,,} saulk. bs.d4 --- 3g to other 11RC
a 1%

-_ i, that -

licensees. The Commission will be examining the

general issue of exempting nonprofit educational

institutions as part of its Energy Policy Act-mandated

review, and may choose following that review to modify

further its policy in this area or to recommend

Congressional action. For FY 1993, however, formerly

exempt nonprofit educational institutions must pay

annual fees based on the preexisting fee categories
3

into which they fall.

On a practical note, the Commission has concluded that

by eliminating the exemption for past years, it must i

refund the money paid by those licensees charged fees
,

that would otherwise have been paid by the colleges and
]

universities. The Commission will not (and by law !

cannot) retroactively collect these fees from the

educational institutions for FY 1991 and FY 1992. As a
|

result, the Commission upon request will refund to !

power reactor licensees portions of those fees paid by

them in FY 1991 and FY 1992 to cover the annual fees of

the exempted nonprofit educational institutions.

Finally, the Commission recognizes that its action in

17
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this rule is-limited only to revoking.the exemption for
'""

nonShrofit educational institutions from Part 171 ,

;

' annual fees. _The decision leaves intact the nonprofit .{
.

educational exemption contained in Part 170 (from IOAA !
~:fees). The Commission is not revoking that exemption ;

at this time.because it did not seek comments on that
!

approach in this rulemaking.
|

-

t-

!

The Commission intends to evaluate that ihsue, as well |
as the wisdom of its decision regarding Part 171 fees, i

as part of its Energy Policy Act review. Obviously, !

after that review, if tne Commission continues to !

Ibelieve it is appropriate to charge nonprofit

feducational institutions Part 171 annual fees', there is

a substantial likelihood that this approach will stee

be adopted with regard to Part 170 IOAA fees as well.

t

3. Allocation of Low-Level Waste Costs. *

:

In FY 1991 and FY 1992, the NRC allocated low-level

waste (LLW) costs by the amount of waste disposed per
,

class of licensee, dividing the costs equally within

each class. This method of cost allocation was I

challenged by the petitioners in Allied-Sianal. In its

decision, the court remanded-the issue of LLW cost

allocation to the commission. The court stated that

the NRC's class-based LLW approach required it to
!attempt to allocate those costs licensee-by-licensee.

An integral part of the court's rationale was that it
|

believed that NRC must have individual licensee data on
.

LLW disposal, and if so there was no reason not to

break down this cost allocation from the class level to ,

,

the individual level.

.

In response to the court decision, the NRC in its
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Response.- Based on a careful evaluation of the

comments, the Commission concludes that, on balance, a

variant of Alternative 1 provides a fair'and equitable

allocation of the NRC LLW costs to the various NRC

licensees. The Commission has concluded that there
should be two LLW surcharges -- one for large waste

generators and another for small waste generators.

This conclusion reflects (1) the purpose of NRC

activities whose costs are included in the surcharge;

(2) existing data on which to base the fees; and (3)

the Commission's duty to allocate fee burdens fairly

and equitably.

Jht
The purpose of k 1991 - FY 1993 LLW waste activities
is to implement Low Level Radioactive Waste Policy

.

Amendments Act of 1985, and the Atomic Energy Act,

,,,,which require $ the NRC to perform certain generic
activities. These activities include developing rules,

policies and guidance, performing jr search, and

providing advice and consultation ad LLW compacts and.

Agreement States who will license some of the future

LLW disposal sites. The budgeted costs for most types

of NRC generic activities are generally recovered in

annual fees from the class of licensees to whom the

activities directly relate. (For example, reactor

research is recovered from. reactor licensees, and

guidance and rule development for regulation of uranium
'

producers is recovered from uranium recovery

licensees.) However, for LLW generic activities, there

is no disposal site licensed by the NRC from whom to

{ recover the generic budgeted costs that must be

incurred. Since there is no LLW disposal site

licensee, these costs must be allocated to other NRC

licensees in order to recover 100 percent of the NRC

budget as required by ORBR-90. In addition, the LLW

22
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the agency's generic LLW costs." Each of the

alternatives in the proposed rule which were endorsed

by various commenters,. supports, to varying degrees,
"

this allocation concept and provides various degrees of
fairness and equity because of available data and the

inherent limitations of the allocation method.
,

,

Alternative 4's " curie" approach had little support
from-the commenters and the Commission believes it is '

the least preferable alternative since volume is at-

least as good of an indicator, indeed probably a better

indicator, of the benefits of the.NRC generic low level

waste activities. In addition, cost allocation by I

volume is more practical to implement.

Alternatives 3 and 4, reallocating LLW disposal costs

on an individual rather than class basis, may appear to '

i

some to be fairer than the current system, since each

licensee would pay a foe more precisely-tied to the
amount of waste it currently generates or disposes of. |
The Commission, however, sees significant problems in

'
an individualized approach, given the data the NRC hasgg
for F s 1991-1993. As indicated by some of the

commenters, the NRC has data on the amount of LLW.

disposed of by individual licensees. However,

currently the NRC does not have data on the amount of j

waste cenerated for each of the over 1,000 individual 1

licensees that generate LLW.' The Commission also
I

3Fees for the review of applications for LLW disposal sites
that are submitted to NRC will be recovered under 10 CFR Part 170
from the specific applicant.

'The Commission is evaluating whether it would be beneficial
to its LLW and other regulatory programs to obtain individual LLW
generation data. If the Commission does acquire such data, then
the Commission would evaluate whether such data could form the j

24
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approach is consistent with the purpose of the FY 1991-
.

1993 LLW activities. However, the guidance from the

Congress of fairness and equity dictates that the NRC

not charge the same fee for those groups of licensees
,

that are likely to generate significantly different

amounts of LLW. Because the NRC does not have
sufficient data on LLW aenerated to make a refined f

differentiation by individual licensee or small groups,-
!

[ the Commission believes that fairness and equity can
best be accomplished by creating two groups and
charging each a flat fee -- large generators and small '

generators. This would eliminate the problem caused by '

using groups with a small number of licensees. This ,

approach will result in all LLW-producing licensees

paying a fairly determined fee, and avoid the gross )
inequitiesoftotalfeeavoidanceordispfpportionately j
large fees for smaller licensees that would have

resulted under the other alternatives and their
variations put forth for comment in the proposed rule.

The large generators are comprised of power reactors

7 and large fuel facilitiesjwaste generators in this F"""'

tbbgf group are# expected to generate more than 1,000 cubic
feet of LLW per year. The small generators consist of

all other LLW-producing licensees. The amount of the

costs allocated to the two groups would be based on the

historical average M the amount _of_ waste disposed over
V cors/>. m/ p puo~ y;;q, period.e a refects

a- s n.r k+-<~- tra s x'm swoy a- awinnin enese two groups, eacn
e r.73

licensee would pay the same LLW fee (surcharge). In FY

1993 that amount is $61,100 for large generators and

$1,100 for small generators. p^ ~-

Cbr cT,i,-

An.mt a 6r.al, M i-M <-**y , - - " JJ - ' A -- me -''
,

-

>
,

& ~ 1- m, la ~ , a),ul s. r-
-_,

On remand from the Court of Appeals, the Commission
' also adopts this approach for FY 1991 and FY 1992. The

small generator LLW surcharge, $1,400 and $1,600 in FY
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1991 and FY 1992, respectively, vould be unchanged
amit since approximately 20 percent of the cost would

continue to be allocated to these licensees. The large
generator LLW surcharges for FY 1991 and FY 1992 are

$60,800 and S60,200, respectively. These fees are

lower than the S143,500 and $155,250 fees paid for FY
1991 and FY 1992 by some large fuel facilities. Thus,

refunds are appropriate to these facilities. The NRC
upon request will refund a overpayments made under

the prior LLW fee sched ef or FY 1991 and FY 1992,
,

which are now withdrawn.

B. Other Comments.

1. Comment. Many.commenters stated that they were
concerned at the size of the fee increases,

particularly the 10 CFR Part 170 inspection fees

for well logging, radiography and broad scope
medical programs. These commenters indicated that
they believe the fees are grossly exorbitant,

punitive, and self defeating and that they cannot
afford to pay them. A large number of small gauge |

users commented that because of the fees they are

unable to do the testing required to build
ihighways and roads for Federal and State

governments and urge a reconsideration of the fee

structure. Other commenters stated the increased
inspection fees are designed to circumvent the

small entity two tiered annual fee system in 10

CFR Part 171 which allows small entities to either
pay an annual fee of $1,800 or $400 depending on

the gross annual receipts of the licensee. |

Several commenters stated that the increase in NRC
fees is an inducement for Agreement States to

raise their regulatory fees. One commenter

28
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questioned whether or not tne increases were due

to the increased staff required to provide

oversight of the newly formed United States

Enrichment Corporation (USEC). One commenter

stated that although the United States Enrichment

Corporation (USEC) is neither a licensee nor |
license applicant, significant resource's will be )
expended'to certify the gaseous diffusion plants i

and it appears that no income has been attributed

to the effort associated with this on-going

certification process for FY 1993.

Response. The NRC believes that it has provided

sufficient information concerning the FY 1993

budget to allow effective evaluation and

constructive comment concerning the budgeted costs

for fuel facility licensees. In Part III, the

Section-by-Section Analysis, Table VI of the

proposed rule published April 23, 1993 (58 FR

21675), th? NRC provided a detailed explanation of

the FY 1993 budgeted costs for the fuel facility

class of licensees. Table VI of this final rule

also shows a listing of the budgeted costs for

this class of licensees. The FY 1993 resources

are determined by the NRC and approved by the

Congress as those necessary to carry out the

health and safety activities for this class of

licensees. The specific details regarding the

budget for FY 1993 are documented in the NRC's

publication " Budget Estimates, Fiscal Year 1993"
'

(NUREG-1100, Volgme8), which is available to the
public. The bas (s for the NRC resources are

# ~ thoroughly addressed by the Congress throughv

hearings.and written questions and answers. The

FY 1993 NRC hearings are documented, for example,

31
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in the publication Energy and Water Development !

Appropriations for FY 1993 -- Hearings before a

Subcommittee on Appropriations, House of f
Representatives, One Hundred Second' Congress,
Second Session, Part 6. The resources resulting

from this review and decision process are those
;

necessary for NRC to implement its statutory f
responsibilities. Questions relating to the NRC f
budget approval process were also addressed in the

"

final rules published on July 10, 1991 (56 FR

31482) and July 23, 1992 (57 FR 32696). Given the
increase in the budget for the fuel cycle class of j
licensees, it is necessary to increase the fees to

recover the cost for these activities in ,

accordance with OBRA-90. Contrary to some

commenters suggestions, this increase is not -

attributable to NRC activities related to USEC.
With regard to USEC, the NRC has adjusted its
budgeted allocation for this new and unique added i

responsibility to reflect planned FY 1993 USEC {
activities and the fact that USEC will be assessed
fees for these activities. The NRC expects to

3

bill USEC for all costs incurred after July 1,

1993, the formation date of USEC. The billings

will begin during the first quarter of FY 1994.

3. Comment. Another fuel facility licensee indicated

that based on the Court's decision to grant

Combustion Engineering an exemption from fees for
'

one of its two low enriched uranium plants located

in Hematite, Missouri and Windsor, Connecticut,

, , , " 3 hen it too deserves to be considered for an )
exemption because it is not operationally

equivalent to the plants run by the full scope

fuel fabricators since it purchases finished fuel

32
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its reasons for establishing a new Category 4D in
its two fee regulations, 10 CFR Parts 170 and 171.

The new category will allow the NRC to

specifically segregate and identify those licenses

which authorize the receipt, possession, and

disposal of byproduct material from other persons

as defined by Section 11.e.(2) of the Atomic

Energy Act. This change is based on NRC's

recognition of potential increased activity

related to the disposal of 11.e.(2) byproduct

material and to better distinguish this unique

category of license (58 FR 21670).

The costs allocated to the uranium recovery class

,,s- of licensee are for safetyfgeneric and other
regulatory activities that are attributable to

this class of licensees and that are not recovered

by 10 CFR Part 170 license and inspection fees.

With respect to mill licensees- in fee category

2.A.(2) that authorize both milling operations and

the disposal of Section 11.e.(2) byproduct

material, the same NRC regulations, (e.g., 10 CFR
Part 40), guidance (e.g., Regulatory Guides) and

policies are applicable to both the license which

authorizes milling and disposal of Section

11.e.(2) byproduct material and the license that

only authorizes disposal of 11.e.(2) byproduct

material. The 10 CFR Part 40 generic safety

regulations are applied in the same manner to each

license in the class independent of the source j
material activities authorized by the licenses.

'

Therefore, mill licenses subject to the fees in

fee Category 2A of 10 CFR 170.31 and fee Category

2.A.(2) of 10 CFR 171.16 will not be assessed fees

under fee Category 4D. All other licenses,
1
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material. Whether-or not;a 1icensee is actually I

conducting operations using the material is a

matter of licensee discretion. The NRC cannot
control whether a licensee elects to possess and

use radioactive material once it receives a

license from thy NRC. Therefore, the NRC

,- reemphasizes the annual fees will be assessed j
based on whether a licensee holds a-valid license i

with the NRC that authorizes possession and use of i

radioactive material (58 FR 21667-21668). To

remove any uncertainty, the NRC is making minor i

clarifying amendments to 10 CFR 171.16, footnotes

1 and 7. |

!

5. Comment. One .commenter indicated that the
,

methodology used in the current rule to determine.
{

inspection fees (routine and nonroutine) in 10 CFR

Part 170 should remain the same and that by !
proposing a uniform fee for both routine and non-

routine inspections NRC believes they are
}

equivalent. The commenter feels that the burden :
,

for inspection fees should be placed on licensees j
facing nonroutine inspections and that by creating i

a uniform fee for both types of inspections the

NRC, in turn, burdens those licensees who do not '

require nonroutine inspections and who are -

unlikely to in the future. The commenter suggests

that NRC create a lower fee schedule for routine

inspections and make up the difference with higher

fees for nonroutine inspections.
,

Resoonse. NRC indicated in the proposed rule the

reason for combining the current routine and

nonroutine inspection fees into a single
!

inspection fee. NRC's review of the inspection

37
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appropriated from the Nuclear Waste Fund.

Administrative support costs such as office space,

telephones, training, supplies, and computers.are .

not charged to the Nuclear Waste Fund. The NRC
now budgets administrative support funds centrally

in its Nuclear Safety Management and Support -j

program which contains the' activities of those j
offices which annually provide the administrative- !

support. This is done.to facilitate a more direct

correlation between budget formulation and budget
execution. |For FY 1993, licensees have not paid i

for these administrative support activities

through their mill / kwhr contribution to the NWF

because the costs were not included in

appropriations.from the NWF.-

7. Comment. Several commenters indicated that the

hourly rate of $132 (a seven percent increase over

1992) is excessive _in view of the fact that the '

increase is approximately twice the rate of

inflation. These commenters noted that the. rate

is considerably higher than the typical industry |

|
charge-out rate for direct employees and equals or

;

exceeds the hourly charges for senior consultants
|

at major national consulting organizations. The !
commenters succested that NRC begin to control its

internalcos)Nfor example &p combining Regional
offices, reducing the rese .ch program and

reducing the inspection hours by use of Systematic

Assessment of Licensee Performance (SALP). This
would lower both the hourly rate and the base rate

being charged enabling the industry to reduce its

nuclear program costs. Some commenters suggested

that the increase in the hourly rate be limited to

the increase in the rate of inflation or the
i

39 {
!
!

I



-
a

'

-

p .

,

over the FY 1992 levels, the NRC could not meet'

the statutory mandate requirement of OBRA-90 to

recover approximately 100 percent of the NRC

budget authority through fees.

8. Comment. As in FY 1991 and FY 1992, commenters

suggested that the NRC fee proposals violate the

public trust and demean the intent of Congress.
Commenters indicate that the NRC should assess.
fees based on the amount of throughput of

material, the size of the facility, the amount or

type of material possessed, the sales generated by
the licensed location, the competitive condition

of certain markets including the assessment of

fees to Agreement States and the effect of fees on

domestic and foreign competition. One commenter

suggested that because the NRC has authority to
allow a State to become an Agreement State, the

NRC could also charge a fee to either the 1

|Agreement State or to individual firms. Another y

commenter indicated that the requirement that NRC )
recover 100 percent of its budget is wrong. It I

.

allows budgets to grow more irresponsib(ld&y than
they usually do because no legislator or executive )
office needs to face a consequent tax problem.
Another commenter suggested that it is imperative

for NRC to closely examine what its regulatory

program provides and how it can be provided more

effectively.

1

Resconse. The issue of basing fees on the amount

of material possessed, the frequency of use of the

material, and the size of the facilities, market

competitive positions, and the assessment of fees

41
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address the concerns raised in the petition in

terms of whether the proposed fee schedule for FY

1993 is consistent with the methodology adopted in

FY 1991.

jf

Response. Th NRC indicated in its final rule for

2g%I FY 1992 that is not obligated to address the
concerns raised in the petition of rulemaking

filed with the NRC before adopting the final rule

establishing fees for FY 1992 (57 FR 32694). This

continues to be the case for FY 1993 as well. The
NRC had intended to handle the petition within the

context of the review and evaluation of the fee

program for FY 1993. However, on October 24,

1992, the Energy Policy Act was enacted by the

Congress. Section 2903(c) of the Act requires the

NRC to review its policy for assessment of annual

fees under section 6101(c) of the Omnibus Budget

Reconciliation Act of 1990, solicit public comment

on the need for changes to this policy, and

recommend changes in existing law to the Congress

the NRC finds are needed to prevent the placement

of an unfair burden on certain NRC licensees. On

April 19, 1993, the NRC published a Federal

Register Notice soliciting public comment on the

need, if any, for changes to the existing fee

policy and associated laws in order to comply with

the requirements of the Energy Policy Act. The

NRC now intends to consider the ACNP/SNM petition

as well as a second fee petition received from the

American Mining Congress on February 4, 1993, in

the context of the overall fee policy review as

required by the Energy Policy Act. The NRC

believes that this will help ensure that similar

issues are treated consistently and that
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