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the NRC published for public comment a separate notice in the
Federal Register on April 19, 1993 (S8 FR 21116-21121). The 90-
day public comment period for this notice expires on July 19,

1993,

Oon April(i}, 1993 (58 FR 21662), the NRC published the
proposed versiun;of‘a rule for FY 1993 establishing the
licensing, inspection, and annual fees necessary for the NRC to
recover approximately 100 percent of its budget authority for FY
1993 less the appropriation received from the NWF. The basic
methodology used in the proposed rule was unchanged from that
used to calculate the 10 CFR Part 170 professional hourly rate,
the specific materials licensing and inspection fees in 10 CFR
Part 170, and the 10 CFR Part 171 2znnual fees set forth in the
final rules published July 10, 19%1 (56 FR 31472) and July 23,
1992 (57 FR 32691). Because of *he need to collect annual fees
for FY 1993 prior to October 1, 1993, the Commission is
promulgating this final rule before it completes the user fee
review mandated by the Energy Policy Act. oniy Shangea in
Commission policy resulting from that review wilf be .ancorporated
in fee schedules promulgated in future years. The NA. piaced a
copy of the workpapers relating to the proposed rule in its
Public Document Room at 2120 L Street, NW, Washington, D.C., in
the lower level of the Gelman building. Workpapers relating to

this final rule will alsoc be placed in the Public Documeat Room.



II. Responses to comments.

The NRC received more than 500 public comments on the
proposed rule. Although the comment period expired on May 24,
1993, the NRC reviewed and evaluated all comments received prior
to June 25, 1993, Copies of all comment letters recelved are
available for inspection in the NRC Public Document Room, 2120 L
Street, NW (lower level) Washington, D.C.

Many of the comments were similar in nature. For evaluation
purposes, these comments have been divided into twe groups. The
first group deals with the two remand issues of the U.S. Court of
Appeals for the District of Columbia ircuit case decided on
March 16, 1993. The second group deals with the remaining
comments on the FY 1993 proposed rule. The comments are as
follows:

A. Comments Regarding U.S. Court of Appeals for the Di
Columbia Circuit Remand Decision == FY 1991 == FY
Schedules.

1. Taking Account of Licensees' Ability to Passthrough Fee
Costs to Customers.

comment. A number of comments were received on the
question of setting NRC annual fees in part on the
basis of whether the licensee can pass through the
costs of those Tees to its customers. The NRC had
proposed abandoning the passthrough concept, which it
previously had used in part to justify its fee
exemption for certain nonprofit educational
institutions, on the grounds that to evaluate each
licensee's passthrough ability was an impossible
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Commission has stated above, that argument was not
based on empirical data. Passchrough ability in any
event is an unworkable standard for getting annual
fees. Without eitier the passthrough raticnale or a
persuasive "externilized bunefits" ratiocnale, the
Commission has no choice but to <harge colleges and
universities fees appropriate to their status as
licensees.

The Commission cannct conclude on the current record
that education generically produces benefits that to a
uhique degree are undervalued in the market place =--
i.e., "exceptionally large externalized benefits"., As
the comments and court decision indicated, many other
licensees can and do claim that they provide important
benefits to scciety that are worthy of fee exemptions, '\
Without a means of dif?;rentiatinq these groups of

licensees from one another, any rationale for singling
out education for fee-exempt status would almost surely
fail if challenged.

The Commission acknowledges the seeming paradox in
charging fees to a program that receives support from
other agencies of the Federal government. However, it
believes that it has no choice, given 100 percent
recovery requirements and fairness and eqguity, but to
charge all licensees whenever possible. For instance,
the NRC levies both annual and user fees on all other
NRC licensees including nonprofit, tax-exempt entities
such as hospitals, museums, and institutes.
Furthermore, the NRC also directly charges annual fees
to other Federal agencies such as the Department of
Veterans Affairs, the National Institutes of Health and
the Department of Defense. Charging annual fees to
colleges and universities is consistent with the
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Commission's preferred approach to fee recovery and
Congressional guidance that NRC establish a schedule of
annual charges that fairly and equitably allocates the
aggregate amount of the charges among licensees and, to
the maximum extent practicable, reasonably reflects the
cest of providing services to such licensees or classes
of licensees.

The Commission was also struck by the comments that
attacked the educational exemption and urged its
abandonment. Because those arguments were made by
organizations such as hospitals, utilities and fuel
facilities that presumably benefit from an educated
nuclear workforce, the Commission read these comments
as an indication that at least some assumed
beneficiaries of education do not view it quite as
positively as the Commission had believed. This in
turn strengthened the Commission's view that the
benefits of education to society alone are not enough
to suppeort a generic exemption.

The Commission, however, is not unsympathetic to the
problems this new course of action is likely to cause
many formerly exempt nonprofit educational
institutions. Because this is a change in policy, the
Commission would like to call to the attention of
affected licensees the possibility of paying the annual
fee on an installment basis under 10 CFR 15.35(b),
subject to the agency approval and demonstrated need on
the part of the requesting licensee.'

'Requests to pay fees on an installment basis must be

submitted

of Accounting and Finance, Washington, D.C. 20555,

in writing to the NRC, Office of the Controller, Division
All requests

must furnish satisfactory evidence of inability to pay the debt in
one lump sum.
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Scme commenters expressed particular concern over the
fate of research reactors. The Commission also notes
that, like all other licensees, affected nonprofit
educational licensees can request individual
exemptions, under 10 CFR 171.11(b) or (d) for
university research reactors or materials licensees
respectively. Any research reactor seeking an
exemption under the "public interest" standard in S
171.11(b) would be expected to demonstrate severe
financial hardship as a result of the newly imposed
annual fees ats well as a significant externalized
benefit provided by that reactor to other HNRC

licen he Commission will be examining the

L”’ﬁgeneral issue of exempting nonprofit educational

institutions as part of its Energy Policy Act-mandated
revieQ, and may—checsg/following that reviczé?g mggrfy
further its policy in this area or to recommend

! Congressional action. For FY 1993, however, formerly
exempt nonprofit educational institutions must pay
annual fees based on the preexisting fee categories

iinto which they fall.

D eacd b gy 1
On a practical note, the Commission has concluded that
by eliminating the exemption for past years, it must
refund the money paid by those licensees charged fees
that would otherwise have been paid by the colleges and
universities. The Commission will not (and by law
cannot) retroactively collect these fees from the
educational institutions for FY 1991 and FY 1992. As a
result, the Commissioq/upon request,will refund to
power reactor licensees portions of those fees paid by
them in FY 1991 and FY 1992 to cover the annual fees of
the exempted nonprofit educational institutions.

Finally, the Commission .ecogaizre that its action in
17




the current volume of LLVW disposed of by each class is
the best gross indicator of the relative ruture benefit
of LLW disposal sites to licensees. Other commenters
preferred Alternative 2 hecause it is the clearest and
most predictable to the waste generator and easiest for
the NRC to administer. These cornenters also noted
that calculating the annual LL. surcharge based on
individual licensees' current volume of waste
(Alternative 3) would be administratively burdensome
and might not bear a close relationship to the amount
of waste those licensees wil. _enerate in the future.

Several commenters supported Alternative 3 which would
base the LLW surcharge on the amount of waste generated
or disposed by each individual licensee. These
commenters believe that Alternative 3 should be

adoptedp since the NRC has not provided sufficient
reasons to deviate from the individualized approach
suggested in the decision by the U.S. Court of Appeals.

They state that the other three alternatives are
unfair.

One commenter supported Alternative 4 which would base
the LLW surcharge on the curies of waste generated.
Other commenters, however, indicated that curies
generated is not a good indicator of the regulatory
benefits of the NRC regulatory program. One commenter
suggested a combination of Alternatives 1, 3 and 4 such
that the fee assessment for LLW would include a minimum
fee for all users with the largest portion of the fee
being calculated based on valume generated with an
additional assessment for activity (Class B and C
waste) which would require stricter long term
monitoring at any storage facility.




Response. ased on oF. ful evaluation of the
comments, e Commiss \ concludes hé n balance, a
variant of Alternati] 1 provides ] and eguitable
allocation the NRC LLW costs © the various NRC
licensees. The Cc 1ssion ha oncluded that there
rge waste
zrator
NRC
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and (3)
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data would result in the significant administrative :7

burden of "translating" raw and coded disposal data
into usable licenseﬁ-by—license\ bills.

Some commenters point out that although the use of
disposal data could result in some licensees paying no
fees, they would be charged disproportionately high
annual fees in the future when they do dispose of their
LLW. This is not necessarily true, since many of the
ongoing LLW generic activities are not recurring-type
activities. For example, once the research,
performance assessment, or development of rules and
regulatory guides is completed, the staff Jdoes not
expect to perform that work again in the future.
Therefore, if licensees pay in the future they would
not be required to pay for these generic regulatory
costs.

Alternative 2's class-based approach would eliminate
the major negative associated with Alternative 3. That
1s, each licensee that generates waste would pay an
annual fee tc recover the NRC costs that are necessary
to establish and maintain a regulatory program for LLW
disposal. The annual fee would be based on the average
amount of waste disposed per licensc- in a class.
Stated another way, the average LLW posed per class
of licensees would be used as a pProxy Lor generation.
Alternative 2, however, has drawbacks for those classes
with a relatively small number of licensees, such as
the fuel facilities. With a small number of licensees
in a class, abnormally high or low LLW disposal by one
or two licensees can skew the average so that it is no
longer a good proxy for LLW ¢eneration for that class.

As several commenters noted, Alternative 1's flat fee

26
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approach is consistent with the purpose of the FY 1991~
1993 LLW activities. However, the guidance from the
Congress of fairness and egquity dictates that the NRC
not charge the same fee for those groups of licensees
that are likely to generate significantly different
amounts of LLW. Because the NRC doces not have
sufficient data on LLW generated to make a refined
differentiation by individual licensee or small groups,
the Commission believes that fairness and equity can
best be accomplished by creating two groups and
charging each a flat fee -- large generators and small
generators. This weould eliminate the problem caused by
using groups with a small number of licensees. This
approach will result in all LLW-producing licensees
paying a fairly determined fee, and avoid the gross
inequities of total fee avoidance or disporportionately
large fees for smaller licensees that would have
resulted under the cother alternatives and their
variations put forth for comment in the proposed rule.
L ths PP
The large generators ae comprised of power reactors
and large fuel faci{;tiol ; ’/ia—ehic.
group arq\e£gzéted to generate more than 1,000 cubic
feet of LLW per year. The small generators consist of
all other LLW-producing licensees. The amount of the
costs allocated to the two groups would be based on the
historical average of the amount of waste disposed over
a two year period. Within these two groups, each
licensee would pay the same LLW fee (surcharge). 1In FY
1993 that amount is $61,100 for large generators and
$1,100 for small generators.

On remand from the Court of Appeals, the Commission
also adopts this approach for FY 1991 and FY 1992. The
small generator LLW surcharge, $1,400 and $1,600 in FY

27
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W\
in the publication Energy and Water Development

Appropriations for FY 1993 =-- Hearings before a 1?7
Subcommittee on Appropriations, House of
Representatives, One Hundred Second Congress, 4
cecond Session, Part 6./ The resources resulting
from this review and decision process are those
necessary for NRC to implement its statutory
responsibilities. Questions relating to the NRC
budget approval process were also addressed in the
final rules published on July 10, 1991 (56 FR
31482) and July 23, 1992 (57 FR 32696). Given the
increase in the budget for the fuel cycle class of
licensees, it is necessary to increase the fees to
recover the cost for these activities in
accordance with OBRA-90. Ccntrary to some
commenters suggestions, this increase is not
attributable to NRC activities related to USEC.
With regard to USEC, the NRC has adjusted its
budgeted allocation for this new and unique added
responsibility to reflect planned FY 1993 USEC
activities and the fact that USEC will be assessed
fees for these activities. The NRC expects to
bill USEC for all costs incurred after July 1,
1993, the formation date of USEC. The billings
will begin during the first quarter of FY 1994.

comment. Another fuel facility licensee indicated
that based on the Court's decision to grant
Combustion Engineering an exemption from fees for
cne of its two low enriched uranium plants located
in Hematite, Missouri and Windsor, Connecticut,
then it too deserves to be considered for an
exemption because it is not cperationally
equivalent to the plants run by the full scope
fuel fabricators since it purchases finished fuel
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pellets from another company and loads them into
fuel rods for assembly into fuel elenents.
Therefore, the commenter reguests that the NRC
reconsider the implication of the Court's holding
with respect to the disproporticnate allocation of
its coste under 10 CFR 171.11(d), especially as
the allocation of these costc adversely impacts
the licensee.

Response. The D.C. Circuit Court of Appeals
decision of March 16, 1993, directed the NRC to
grant an exepption from annual fees to Combustion
Engineering (CE) for one of its two low enriched
uranium facilities. The NRC had previously denied
the exemption request from CE. The Court
concluded that "the argument that the "equal fee
per license" rule is "unfair and ineguitable" is
persuasive only on the ground that the rule
produced troubling results when applied to
(ombustion's circumstances." The Court saw no
reason for requiring the NRC to attend to that
rather rare situation in the rule itself. Thus,
consistent with the Court decision and 10 CFR Part
171, 1f licensees feel that hased on the
circumstances of their particular situation they
can make a strong case to the NRC for an exemption
from the FY 1993 annual fees then they should do
sc. The NRC will consider such requests for
exemption under the provisions of 10 CFR
171.11(d). /In accordance with 10 CFR Part
171.11(b), such reguests for exemption must be
filed within 90 days from the effective date of
this final rule. The filing of an exemption
request does not extend the date on which the bill
is payable. Only the timely payrent in full
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ensures avoidance of interest and penalty charges.
If a partial or full exemption is granted, any
overpayment will be refunded.'

comment. Some uranium recovery licensees
guestioned and requested clarificaticn concerning
the purpcse of the new categoeries in 10 CFR Parts
170.31 and 171.16(d) (Category 4D) as many mill
tailings facilities are already licensed to accept
byproduct material for possession and disposal
pursuant to NRC's Criteria 2 of 10 CFR Part 40,
Appendix A. These licensees believe that mill
tailings facilities should not be assessed the
additional fees as these charges are already
included and factored into Category 2.A.(2) annual
fees. Assessing additional fees for licensees
already paying an annual fee under Category
2.A.(2) is double charging according to the
commeriters. One uranium recovery licensee
questioned the revision of Footnotes 1 and 7 to 10
CFR 171.16(d) contending that as presently wiritten
there is no ambiguity or guestion. Other u - =*nium
recovery licensees indicated that they ner re
infermation concerning the method used to
establish the annual fees because of the wide
fluctuations in these fees during the past three
fiscal years. Others stated that while the
proposed fees for FY 1993 represented a relief
from the high fees of the previous two years the
proposed rule does not provide a means of
reimbursement for overpayment of FY 1993 annual
fees that have already been paid to the NRC by the
first three quarterly billings.

Response. The NRC explained in the proposed rule
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its reasons for establishing a new Category 4D in
its twe fee regulations, 10 CFR Parts 170 and 171.
The new category will alleow the NRC to
specifically segregate and identify thcse licenses
which authorize the receipt, possession, and
disposal of byproduct material from other persons
as defined by Section 1l.e.(2) of the Atomic
Energy Act. This change is based on NRC's
recognition of potential increased activity
related to the disposal of 11.2.(2) byproduct
material and to better distinguish this unique
category of license (58 FR 21670).

The costs allocated to the uranium recovery class
of licensee are for safety generic and other
regulatory activities that are attributable to
this class of licensees and that are not recovered
by 10 CFR Part 170 license and inspection fees.
With respect to mill licensees in fee Category
2.A.(2) that authorize both milling operations and
the disposal of Section 1l.e.(2) byproduct
material, the same NRC regulations, (e.g., 10 CFR
Part 40), guidance (e.g., Regulatory Guides) and
policies are applicable to both the license which
authnrizes milling and disposal of Section
11.e.(2) byproduct material and the license that
only authorizes disposal of 1l.e.(2) byproduct
material. The 10 CFR Part 40 generic safety
regulations are applied in the same manner to each
license in the class independent cof the source
material activities authcrized by the licenses.
Therefore, mill licenses subject to the fees in
fee Category 2A of 10 CFR 170.21 and fee Category
2.A.(2) of 10 CFR 171.16 will not be assessed fees
under fee Category 4D. All other liccnsc,{’
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that authorize the receipt, from other persons, of
Section 11.e(2) byproduct materials for possession
and disposal will be subject to the Category 4D
fees i : e T O
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Although 10 CFR Part 171.19(b) specifies that the
Commission will adjust the fourth gquarter bill to
recover the full amount of the revised annual fee,
the NRC agrees that this section should be

777

modified to more specifically cover overpayments.
Accordingly, in this final rule the Commission has
revised 10 CFR Part 171.19(k) to specifically
state NRC's policy for handling those situations
where the amounts collected in the first three

/

\
.

guarters exceed the amount of the annual fee
published in the final rule.

With respect to footnotes 1 and 7 in 10 CFR Part
171.16, the NRC indicated in the proposed rule
that during the past two years many licensees have
stated that although they held a valid NRC license
authorizing the possession and use of special
nuclear, source, or byproduct material, they were
in fact either not using the material to conduct
operations or had disposed of the material and no
longer needed the license. 1In particular, this
issue was raised by certain uranium mill licensees
who have mills not currently in operation. In
responding to licensees about this matter, the NRC
has stated that annual fees are assessed based on
whether a licensee holds a valid NRC license that
authorizes possession and use cf radicactive
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material. Whether or not a licensee is actually
conducting operations using the material is a
matter of licensee discreticn. The NRC cannot
control whether a licenceze elects to possess and
use radioactive material cnce it receives a
license from the NRC. Tnerefore, the NRC
reempnasizes;agﬁyﬁnnunl fees 1ll be assessed
based on vhether a licensee holds a valid license
with the NRC that authorizes possess.ion and use of
radioactive material (S€ FR 216(7-21C¢€8). To
remove any uncertainty, the HRC is making minor
clarifying amendments to 10 CFR 171.16, footnotes
1 and 7.

comment. One commenter indicated that the
methodology used in the current rule to determine
inspection fees (routine and nonroutine) in 10 CFR
Part 170 should remain the same and that by
proposing a uniform fee for both routine and non-
routine inspections NRC believes they are
equivalent. The commenter feels that the burden
for inspection fees should be placed ¢cn licensees
facing nonroutine inspections and that by creating
a uniform fee for both types of inspections the
NRC, in turn, burdens those licensees who do not
require nonroutine inspections and who are
unlikely tc in the future. The commenter suggasts
that NRC create a lower fee schedule for routine
inspections and make up the difference with higher
fees for nonroutine inspections.

Response. NRC indicated in the proposed rule the
reason for combining the current routine and
nonrcutine inspection fees into a single
inspection fee. NRC's review of the inspection
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were addressed by the NRC in
the Regulatory Flexibility Analysis in Appendix A
to the final rule published .July 10, 1991 (56 FR
31511-31513). The Commissin did not adopt that
approach, and continues tu believe that uniformly
allocating the generic and other regulatory costs
to the specific licensee to determine the amount
of the annual fee is a fair and eguitable way to
recover its costs and that establishing reduced
annual fees based on gross receipts (size) is the
mosSt appropriate approach to minimize the impact
on small entities. Therefore, NRC finds no basis
for altering its approach at this tire. This
1pproach was upheld by the D.C. Circuit in its
March 16, 1993 decision in Alljed Signal.

Sed ‘L27E1,4ZL4.¢p
With respect to the amount of the budget, the
requirement for NRC Lo recover 100 percent of its
budget does not exempt the NRC from the normal
Government review and decisionmaking process. The
NRC must first submit its budget to the Cffice of
Management and Budget. The NRC budget is then
sent tc Congress for reviev and approval. The
budget process, along with the internal NRC review
process, helps ensure that the !YNRC budget is the
minimum necessary to carry out an effective
regulatory program.

9. Comment. The American College of Nuclear
Physicians/Society of Nuclear Medicine (ACNP/SNM)
commented that it had submitted a petition for
rulemaking to the NRC to review the FY 1991
methodology so that medical licensees could be
treated like nonprofit educational institutions.
The commenter believes the NRC is obligated to
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resolution of the petiticne prior to the fee
Pelicy reviev would be premature given the
Congressional request for future evaluation of the
fee policy. The NRC expects the study to be
completed by the end of calendar year 1993.

The Commission also notes that some of the medical
commenters have asked that they be exempted from
feesy just like the Commissicn has previously done
for'honprofit educational institutions. As the
Commission has explained earlier, the record
before the Commission cannot support the
continuation of the nonprcfit educaticnal
exemption for FY 1993. Similarly, the Commission
cannot adopt such an exemption for the medical
community.

CmM.ss'W
Statements by4Remick and DePlangue

For the reasons given below, we believe that the exemption for
educational institutions, be they reactor licensees or materials
licensees, should have been continued for the present on the basis
of the approach suggested by the Court, and reccnsidered thoroughly
in the context of our response to Section 2903 (c) of the Energy
Policy Act of 1992.

First, we do not believe that the notice of proposed
rulemaking was adequate. Although the nctice invited comments on
the Court's "externalized benefits" apprecach, and cn whether the
exemption should be continued, the notice argued vigorously for
continuing the exemption and therefore did not convey that the
agency was, in effect, depending almost entirely on comments from
affected licensees to provide a rationale for the exemption in FY
1993, It will be extremely difficult for many educational
institutions to adjust this late in their budget cycles to what in

44

B

@
o
R

v
¥y

-

X

%



many cases will be unexpected and significant fees.

Second, it is not entirely clear how the agency will apply the
majority's two-part test for case-by-case exemptions, or what
criteria will be used to determine whether a request satisfies the
two-part test.

Third, no matter how the two-part test is interpreted and
applied, we believe that a generic exemption based on the Court's
suggested approach would be preferable to the two-part test for a
number of reasons: (1) The Court's suggested approach takes into
consideration externalized benefits to a larger group than just NRC
licensees and thus makes it possible for the agency to consider
exemptions for education licensees vhose externalized penefits flow
principally to persons and organizations other than NRC licensees;
(2) the Court's suggested basis for the generic exemption would
avert a situation in which granting an exemption would cause the
U.S. Treasury to lose fee income and in which denial of an
exemption could force closure of a facility or termination of
licensed activities of wide benefit; and (3) the generic exemption
envisioned by the Court would obviate the need for a case-by-case,
year-by-year expenditure of resources on a multitude of exemption
requests.

In essence, the agency missed an opportunity to consider
seriously tre classic "externalized benefits" argument suggested by
the Court. A general argument like the one the Court invited us to
make has a long history, and the "law and economics" scholars on
the Court are no doubt familiar with the argument. It is, first,
that education, like national defense, the administration of
justice, and a few other activities, provides large and
indispensable benefits to the whole society, not just to purchasers
(in this case students) of the activity, and, second, that the
market cannot be expected to supply the necessary amount of
education, either because the "buyers" in the education market will
not know encugh to put the "righg! ice on education, or because




they will not be able toc pay that price. Consistent with this
argument, education in free-market econcmies relies to a great

extent con extra-market financial support from philanthropy and
government.

This general argument would have to be adapted to the specific
circumstances of our licensees to justify a generic exemption. It
is clear that the argument requires more than a demonstration of
hardship, and more than what the Court called the “guite vague"
reference to the "externalized benefits" or education. Also, the
Court would have required a showing that those hLanefits were
"excepticnally large" and that they could not be "captured in
tuition or other market prices." Nevertheless, the agency, and the
commenters if given reasonable notice, might have been able to
build an administrative record to support a generic exemption based
on the argument. The effort the agency hac saved by not looking
further into the issue may turn out to be a fraction of the effort
the agency will expend on responding to reguests for case-by-case
exemptions and permission to pay in installments.

We fear the ultimate effects the majority's action may have.
To take research and training reactors alone, an annual fee of
about $65,000 may prove to be a very substaatial addition to, and
pessibly an unbearable burden for, the operating budgets of many of
these reactors. Similar consequences may befall formerly exempt
materials licensees. Consequently, the country mnay lose the
considerable benefits which the nuclear-related activities of
educational institutions provide, benefits acknowledged by the
agency in the Statement of Considerations accompanying the proposed
rule.

III Final Action -- Changes Included in the Final Rule

In addition to implementing the March 16, 1993,<;;Eurt
decision, the NRC is also amending its licensing, inspectiolf, and
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(2) The number of licenses in some classes Mave decreased due
to license termination or consolidation resulting in fewer
licensees to pay for the costs of regulatory activities not
recovered under 10 CFR Part 170.

The NRC contemplates that any fees to ke collected as a result
of this final rule will be assessed on an expedited basis to ensure
collection of the required fees by September 210, 1993, as
stipulated in the Public Law. Therefore, as in FY 1991 and
FY 1992, the feesf become effective 30 days after publication of
the final rule in the Federal Register. The NRC will send a bill
for the amount of the annual fee to the licensee or certificate,
registration, or approval holder upon publication of the final
rule. Payment is due con the effective date of the FY 1993 rule.

A. Amendments to 10 CFR Part 170: Fees for Facilities,
Materjals, Import and Export Licenses, and Other Regulatory
Services.

Six amendments have been made to Part 170. These amendments
do not change the underlying basis for the regulation -- that fees
be assessed to applicants, persons, and licensees for specific
identifiable services rendered. These revisions al-» comply with
the guidance in the Conference Committee Report on OBRA-90 that
fees assessed under the Independent Offices Appropriation Act
(IOAA) recover the full cost to the NRC of all identifiable
regulatory services each applicant or licensee receives.

First, the agency-wide professional hourly rate, which is used
to determine the Part 170 fees, is increased about seven percent
from $123 per hour to $132 per hour ($229,912 per direct FTE). The
rate is based on the FY 1993 direct FTEs and that portion of the FY

1993 budget that is not recovered through the appropriation from
the NWF.
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Second, the current Part 170 licensing and inspecCtion fees in
§§ 170.21 and 170.31 for all applicante and licensees are revised
to reflect both the increase in the professicnal hourly rate and
the results of the reviev required by the CFO Act. To comply with
the requirements of the CFO Act, the NRC has evaluated historical
professional staff hours used to process a licensing action (new
license, renewal, and amendment) and to conduct routine and
nenroutine inspections for these licensees whose fees are based on
the average cost method (flat fees).

The evaluation of the historical data shows that the average
number of professional staff hours needed to complete materials
licensing actions has increased in some categories. The data for
the average number of professicnal staff hours needed to complete
licensing actions were last updated in FY 1990 (2 FR 21173;
May 23, 1990). Tho ~f =&, the fees for these categories must be
increased to reflect t 'Sts incurred in completing the licensing
actions. For other categories, the revised fees reflect that the
average number of professicnal staff hours per licensing action
decreased. Thus, the revised average professional staff hours
reflect the changes in the NRC licensing review program that have
occurred since FY 1990. The licensing fees are based on the new
average professional staff hours needed to process the licensing
actions multiplied by the professional fourly rate for FY 1993 of
$132 per hour.

In the materials inspection area, the histcrical data for the
average number of professional staff hours necessary to complete
routine and nonroutine inspections show’that inspection hours used
to determine the amount of the inspection feéghave increased and in
many cases significantly, when compared to the hours currently used
under 10 CFR Part 170. The data for the average number of
professional staff hours necessary to conduct routine and
nonroutine inspections were last updated in FY 1984 (49 FR 21293;
May 21, 1984). As a result, the average number of professional

49



Fourth, irradiator fee Categories IF and 36 in 10 CFR Part
170.31 are broadened tc include underwater irradiators for
irradiation of materials where the source is not exposed for
irradiation purposes.

Fifth, a new section, 170.8, is added which provides that 10
CFR Part 170 does not contain any information collection
regquirements f g within the purview of the Paperwork Reduction

Act. Q’

Sixth, the definition of materjals license in section 170.3 is
being revised to clarify that the term license, for fee purposes,
includes a license, certificate, approval, registration, or other
form «¢ permission issued by the NRC.

Licensed by NRC.

B

-
- l‘
19 a0

Seven amendments have been made to 10 CFR Part 171. First, §§
171.1§¥/and 171.16 are armended to revise the annual fees for FY
1993 to recover approximately 100 percent of the FY 1993 budget
authority less fees collected under 10 CFR Part 170 and funds
appropriated from the NWF.

Second, § 171.11 is amended to revise paragraphs (a), (b), and
(d) . Paragraph (a) is revised to revoke the current exemption from
annual fees for nonprofit educational institutions. A detailed
discussion of this change in fee policy is found in Section II of
this final rule. Other changes to paragraph (a) incorporate the
specific statutory exemption provided in the Energy Policy Act of
1992 for certain nonpower (research) reactors. Section 2903(a
of the Energy Policy Act, enacted October 24, 1992, amends S« cion
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was unable to respond and take action on all of the requests prior
to the end of the fiscal year cn September 30, 1992. Footnote 1 of
10 CFR 171.16 provides that the annual tee is walved where a
license is termirated prior to Octocker 1 of each fiscal vyear.
However, based on the number of requests filed, the Commission, for
FY 1993, is exempting from the FY 1993 annual fees those materials
licensees, and  holders of certificates, registrations, and
approvals who either filed for termination of their license or
approval or filed for a possession only/storage license prior to
October 1, 1992, and were capable of permanently ceasing licensed
activities entirely by September 30, 1992.

In addition, because nonprofit educational institutions will
be billed for the first time for annual fees, they are being
afforded the same opportunity to file requests fceor termination and
avoid the FY 1993 annual fee as cther licensees were given when
annual fees weve first ascessed to them in FY 1991. The NRC wishes
to emphasize that nonprofit educational institutions who heold
licenses, certificates, registrations, and approvals and who wish
to relinguish their license(s), cert.ficate(s), or registration(s)
or obtain a Possession Only License (POL), and who are capabie of
permanently ceasing licersed activities entirely by September 30,
1993, must, within the 30-day period before the effective date of
the rule, notify the Commission, in writing, in accordance with 10
CFR 30.36, 40.42, 50.82, and 70.238, as appropriate. Nonprofit
educational institutions who hold licenses, certificates,
registrations and approvals must promptly comply with the
conditions for license termination in those regulations in order to
be considered by the NRC for a waiver of the FY 1993 annual fee.
All other licensees and approval holders who held a license or

approval on October 1, 1992, are subject to the FY 1993 annual
fees.

Third, § 171.19 is amended to credit the quarterly partial
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was unable to respond and take action on all of the requests prior
to the end of the fiscal year cn Septemkber 20, 1992. Footnote 1 of
10 CFR 171.16 provides that the annual fee is waived where a
license is terminated prior to Octcber 1 of each fiscal year.
However, based on the number of requests filed, the Commission, for
FY 1993, is exempting frcm the FY 1993 annual fees those materials
licensees, and holders of certificates, registrations, and
approvals who either filed for termination of their license or
approval or filed for a possession only/storage license prior to
October 1, 1992, and were capable of permanently ceasing licensed
activities entirely by September 30, 199%2.

In addition, \because nonprofit educational institutions will
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All references are to Title 10, Chapter I, U.S. Code of Federal

Regulations.
Part 17v

Section 170.3 Definitions.

The definition of paterials license is being revised to
clarify that the term license, for fee purposes, includes a
license, certificate, approval, registraticn or other form of
permission issued by the NRC pursuant to the regulations in 10 CFR
Parts 30, 32 through 36, 3%, 40, 61, 70, 71 and 72. This
definition is consistent with the definition of license in Section

551(8) of the Administrative Procedures Act.
Section 170.8 Information collection reguirements: OMB approval.

This section which is being addeglprcvides that 10 CFR Part
170 does not contain any information collection requirements

falling within the purview of the Paperwork Reduction Act.
Section 170.20 Average cost per professional staff hour.

This section is amended to reflect an agency-wide professional
staff-hour rate based on FY 1993 budgeted costs. Accordingly, the

NRC professional staff-hoc . rate for FY .°93 for all fee categories
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budgeted costs and to more complet2ly recover costs incurred by the
NRC in providing licensing and inspecticn services to identifiable
recipients. The fees assessed for services previded under the
schedule are based on the professional hcurl, rate as shown in §
170.20 and any direct pregram support (<ontractual gervices) cost
expended by the NRC. Any professicnal licurs expended on or after
the effective date of this rule will re agcessed at the FY 1993
rate shown in § 170.20. The NRC is revising the amount of the
import and export licensing fees in § 170.21, facility Category K
to provide for the increase in the hourly rate fr m $123 per hour

to $132 per hour.

Footnote 2 of § 170.21 is revised to provide that for those
applications currently on file and pending completion, the
professional hours expended Up to the effective date of this rule
will be assessed at the professional rates gstablished for the June
20, 1984, January 30, 1989, July 2, 1990.%11:4 1991, and m‘.o‘-)k:
’d} 1992, rules as appropriate. For topical repert applications
currently on file which are still pending completion of the review,
and for which review costs have reached the applicable fee ceiling
established by the July 2, 1990, rule, the costs incurred after any
applicable ceiling was reached through August €, 1991, will not be
billed to the applicant. Any professional hours expended for the
review of topical report applications, amendments, revisions or

supplements to a topical report on or after August 9, 1991, are

assessed at the applicable rate established by § 170.20.
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have not changed significantly for most categories. For new
license applications, approximately €0 percent of the materials
license population have increases of less than 25 percent, with
some having slight decreases. For license renewvals, approximately
85 percent have increases of less than 25 percent, with sore having
decreases; and for arendrments, approximately 90 percent have
increases of less than 25 percent with sonme having decreases. Only
2 percent of the materials license population have increases of 100
percent or greater, for example, +m—the renewalﬂgﬁilzfirradiator
licenses (fee Categories 3F and 3G) and licenses authorizing
distribution of items containing byproduct material to persons

generally licensed under 10 CFR Part 31 (fee Category 3J).

For materials inspections, a distribution of the changes to
the inspection fees shows that inspection fees increased by at
least 100 percent for 19 percent of the licenses. The largest
increases are for inspections conducted of those licenses
authorizing byproduct material for 1) broad scope processing or
manufacturing of items for commercial distribution (fee category
3A); 2) broad scope research and development (fee category 3L); and
3) broad scope medical programs (fee category 7B). Over 50 percent
of the licenses have increases of more than 50 percent. The
primary reason for these relatively large increases is that the
average number of hours on which inspection fees are based has not
been updated since 1984 (49 FR 21293; May 21, 1984). As a result,

the average number of professional hours used in the current fee
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The revised fees are applicable to fee categories 1.C and 1.D;
2.B and 2.C; 3.A through 3.P; 4.B through 9.0, 10.B, 15A through
1SE and 16. The fees will be assessed for applications filed or

inspections conducted on or after the effective date of this rule.

‘?

For those licensing, inspection, and review fees assessed that
are based on full-cost recovery (cost for professional staff hours
plus any contractual services), the revised hourly rate of $132, as
siown in § 170.20, applies to those professional staff hours

expended on or after the effective date of this rule.

Additional language has been added to irradiator {ee
Categories 3F and 3G in 10 CFR Part 170.31 to clarify that those
two fee categories include underwater irradiators for irradiation
of materials where the source is not exposed for irradiation
purposes. Although the sources are not removed from their
shizlding for irradiation purposes, underwater irradiators are not
self-shielded as are the small irradiators in fee Category 3E. The
underwater irradiators are large irradiat possession limits
of thousands of curies are authorized in the licenses. The design
of the facility is important to the safe use of both exposed source
irradiators and underwater irradiator /’an' 10 CFR 36 applies the
same requirements to the underwater irradiators where the source is

not exposed for irradiation as to the exposed source irradiators.

The average costs of conducting license reviews and performing
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inspections of the underwater irradiators where the source remains
shielded during irradiation are similar to the costs for

irradiators where the source is exposed during irradiation.

Category 4D in 10 CFR Part 170.31 is added to specifically
segregate and identify these licenses authorizing the receipt, from
other persons, of byproduct material as defined in Section ll.e.(2)
of the Atomic Energy Act for possession and disposal. Section
1l.e.(2) byproduct material is the tailings or wastes produced by
the extraction or concentration of uranium or therium from any ore
processed primarily for its source material content. This change
is based on the NRC's recognition of increased activity related to
disposal of 1l.e.(2) byproduct material and to better distinguish
this unique category of license. Mill licenses subject to the fees

in fee Category 2A of 10 CFR 170.31 will not be assessed fees under

fee Category 4D. All other licenses , ifedtudty Will licenses that

authorize decommi

that authorize the
receipt, from other persons, of Section ll.e(2) byproduct material

for possession and disposal will be subject to the Category 4D

fees. - - - M_Qcty &Q

Part 171

Section 171.3 Definitions.
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The definition of materials license 1s being revised to
clarify that the term license, for fee purposes, includes a
license, certificate, approval, registration or other form of
permission issued bv the NRC pursuan:t to the regulations in 10 CFR
Parts 30, 32 through 36, 39, 40, 61, 70, 71 and 72. This
definition is consistent with the definition of license in Section

551(8) of the Administrative Procedures AcCt.
Section 171.8 Information ceocllection reyuirements: OMB approval.

This sectio(f?hich is being addengwovides that 10 CFR Part
-
171 does not contain any information collection requirements

falling within the purview of the Paperwork Reduction Act.
Secticon 171.11 Exemptions.

Paragraph (a) of this section is amended to revoke the current
exemption from annual fees for nonprofit educational institutions.
The NRC is changing its previous policy decision because of the
U.S. Court of Appeals decision on fees and the current
administrative ~ecord that would comprise the basis for a continued
exemption. M detailed discussion of this change in fee policy is

found in Section II of this final rule.

A new paragraph is added which incorporates the specific

statutory exemption provided in the Energy Policy Act of 1992 for
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certain nonpower (research) rcactcr‘, nd paragraphs (b) and (d),
the exemption section for materiale licensees, have Leen revised.
Section 2903(a) (4) of the Energy Policy Act a.ends Sectien 6101(c)
of OBRA-90 to specifically exempt from 10 CIR Part 171 annual fees

certain Federally owned research reactors if--

(1) The reactor is used primarily for educational training and

academic research purpcses; and

(2) The design of the research reactor satisfies certain
technical specifications =c=et forth in the legislation, For
purposes of this exemption the term "research reactor" means a

nuclear reactor that--

(i) Is licensed by the Nuclear Regulatory Commission under
section 104 c. of the Atomic Energy Act of 1954 (42 U.S.C. 2134(¢c))

for operation at a thermal power level of 10 megawatts or less; and

(ii) If so licensed for operation at a thermal power level of

more than 1 megawatt, does not contain--

(A) A circulating locp through the core in which the licensee

conducts fuel experiments;

(B) A liquid fuel loading; or
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(C) An experimental facifity in the core in excess of

16 sguare inches in cross-section.

The NRC, in implementing this provisiocn of the Energy Policy
Act, is limiting the exemption in 10 CFR Part 171 only to Federally

owned research reactors.

The NRC, in making this required change, is not changing its
exempticn policy. As in FY 1991 and FY 1992, the NRC will continue
a very high eligibility threshold for exemption requests and
reemphasizes its intent to grant exemptions sparingly. Therefore,
the NRC strongly discourages the filing of exemption requests by
licensees who have previously had exemption requests denied unless

there are significantly changed circumstances.

Earlier in this notice, the NRC discussed its decision to
revecke the current exempticn from annual fees for nonprofit
educational institutions. Nonprofit educational institutions will

be subject to annual fees in FY 1993,

Exemption requests, or any requests to clarify the bill, will
not, per se, extend the interest-free period for payment of the
bill. Bills are due on the effective date of the final rule.
Therefore, only payment will ensure avoidance of interest,
administrative, and penalty charges. Any requests for exemption

from the annual fees should be addressed to the USNRC, ATTN:
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The NRC published for public comment a separate notice in the

Federal Register on April 19, 1993 (58 FR 21116-21121). The 90-day

public comment period for this notice‘expires)on July 19 1993. I’;fyr’J

LA.MPV' -
The NRC also notes that since the FY 1992 final rule wa:ifth

published in July 1992, licensees have continued to file requests
for termination with the NRC. Other licensees have either called
or written to the NRC since the final rule became effective
requesting further clarification and information concerning the
annual fees assessed. The NRC is responding to these reguests as
quickly as possible but it was unable tc respond and take
appropriate action on all of the reguests before the end of the
fiscal year on September 30, 1992. Footnote 1 of 10 CFR 171.16
provides that the annual fee is waived where a license is
terminated prior to October 1 of each fiscal year. However, based
on the number of requests filed, the NRC is exempting from the FY
1993 annual fees those licensees, and holders of certificates,
registrations, and approvals who either filed for termination of
their licenses or approvals or filed for possession only/storage
only licenses prior to October 1, 1992, and were carable of
permanently ceasing licensed activities entirely by Sepcember 30,

1992. In addition, because nonprofit educational institutions will
be billed for the first time for annual fees the NRC wishes to
emphasize that nonprofit educational institutions who hold
licenses, certificates, registrations, and approvals and who wish

to relingquish their license(s), certificate(s), or registration(s)
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Beaver Valley 1, for example, would pay a base annual fee of
$2,972,000 and an additional charge of $223,000 for a total annual

fee of $3,19%,000 for FY 1993,

Paragraph (d) is revised to show, in summary form, the amount
of the total FY 1993 annual fee, including the surcharge, to be

assessed for each major type of operating po.er reactor.

Paragraph (e) is revised to show the amount of the FY 1993
annual fee for non-power (test and research) reactors. This
includes nonpower reactor licenses issued to nonprofit educational
institutions. In FY 1993, $2,669,000 in costs are attributable to
those commercial, nonprofit educational, and non-exempt Federal
government organizations that are licensed to operate test and
researcn reactors. Applying these costs uniformly to those
nonpower reactors subject to fees results in an annual fee of
$62,100 per cperating license. The Energy Policy Act provided for
an exemption for certain Federally owned research reactors that are
used primarily for educational training and academic research
purposes where the design of the reactor satisfies certain
technical specifications set forth in the legislation. The NRC has
granted an exemption from annual fees for FY 1992 and FY 1993 to
the Veterans Administration Medical Center, Omaha, Nebraska, the
U.S. Geological Survey for its reactor in Denver, Colorado and the
Armed Forces Radiobioclogical Institute, Bethesda, Maryland for its

A
research reactor.

Section 171.16 Annual fees: Materials Licensees, Holders of

Certificates of Compliance, Holders of Sealed Source and Device
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UFe_Conversion Safeguards and Safety
Allied Signal Corp. $619,000
Sequoyah Fuels Corp. 619,000
Subtotal $1,238,000
Other fuel facilities $555,000

(5 facilities at $111,000
each)

Total $13,636,000

One of Combustion Engineering's (CE) low enriched uranium fuel
fecilities has not been included in the fee base because of the
D.C. Circuit Court of Appeals decision of March 16, 1993, that
directed the NRC to grant an exemption for FY 1991 to Combustion
Engineering for one of its two facilitieg{' As a result of the
Court's decision, the NRC grants an exemption for one of CE's low

enriched uranium fuel facilities for FY 1993. The NRC therefore
has calculated the FY 1993 annual fees for the low enriched fuel
category by dividing its budgeted costs among five licenses rather

than six licenses as done previously.

The allocaticn of the costs attributable to uranium recovery
is also based on the conferees' guidance that licensees who require
the greatest expenditure of NRC resources should pay the greatest
annual fee. It is estimated that approximately 50 percent of the
$465,000 for uranium recovery is attributable to uranium mill:
(Class I facilities). Approximately 27 percent of the $465,000 for
uranium recovery is attributable to those solution mining licensees

who do not generate uranium mill tailings (Class II facilities).
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The remaining 23 percent is alloca® ' to the other uranium recovery
facilities (e.g. extraction of r € and rare earths). The

resulting annual fees for each class or licensee are:

Class I facilities $58, 000
Class Il facilities $25,400

Other facilities $21,100

For spent fuel storage licenses, the generic costs ot $681,000

have been spread uniformly among those licensees who hold specific

or general licenses fzr receipt and storage of spent fuel at an

pqu*J*"i?SFSQ) This results in an annual fee of $136,200.

To equitably and fairly allocate the $28.6 million
attributable to the approximately .Bdé)iivcrse material users and
registrants, the NRC has continued to base the annual fee Zi the
Part 170 application and inspection fees. Because the application
and inspection fees are indicative of the complexity of the
license, this approach continues to provide a proxy for allocating
the costs to the diverse categories of licensees based on how much
it costs NRC to regulate each category. The fee calculation also
continues to consider the inspection frequency because the
inspection frequency is indicative of the safety risk and resulting
regulatory costs associated with the categories of licensees. In
summary, the annual fee for these categories of licenses is

developed as follows:

Annual Fee = (Application Fee + Inspection Fee/Inspection
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Priority) x Constant + (Unique Category Costs).

The constant is the multiple necessary to recover $38.6
million and is 2.3 for FY 1993. The unigue costs ace any special
costs that the NRC has budgeted for i specific category of
licensees. For FY 1993, unigue costs of agproximately $1.9 million
were identified for the medical improvement program which is
attributable to medical licensees; about $115,000 in costs were
identified as being attributable to radiography licensees; and
about $115,000 was identified as being attributable to irradiator
licensees. The changes to materials annual fees for FY 1993 varies
compared to the FY 1992 annual fees. Scme of the annual fees
decrease while cther annual fees increase. There are three reasons
for the changes in the fees compared to FY 1992. First, the FY
1993 budgeted amount attributable to materials licensees is about
12 percent higher than the FY 1992 amount. Second, the number of
licensees to be assessed annual fees in FY 1992 has decreased about
4 percent below the FY 1992 levels (from about 7,100 to about

Third, the changes in the 10 CFR Part 170 license
application and inspection fees cause a redistribution of the costs
on which the annual fees are based, since these Part 170 fees are
used as a proxy to determine the annual fees. The materials fees
must be established at these levels in order to comply with the
mandate of OBRA-90 to recover approximately 100 percent of the
NRC's FY 1993 budget authority. A materials licensee may pay a
reduced annual fee if the licensee qualifies as a smell entity
under the NRC:s size standards and certifies that it i:r a small
entity on NRC Form 526.
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being broadened to include underwater irradiators for irradiation
of materials when the source its not exposed for irradiation
purposes. Although the sources are not removed from their
shielding for irradiation purposes, underwater irradiators are not
self-shielded as are the small irradiators in fee Category 3E. The
underwater irradiators are large irradiatorisfgnd possession limits
of thousands of curies are authorized in the licenses. The design
of the facility is important to the safe use of both exposed source
irradiators. and underwater irradiatorﬁéfzgd 10 CFR 26 applies the
same requirements to the underwater irradiators where the source is

not exposed for irradiation as to the exposed source irradiators.

A new Category 4D is added to 10 CFR Part 171.16(d) to
specifically segregate and identify those licenses which authorize
the receipt, possession and disposal of byproduct material, as
defined by Section ll.e.(2) of the Atomic Energy Act, from other
persons. This proposed change is based on the NRC's recognition of
potential increased activity related to disposal of 1ll.e.(2)
byproduct material and to better distinguish this unique category
of license. Mill licenses subject to the fees in fee Category
2.A.(2) of 10 CFR 171.16 will not be assessed fees under fee
Category 4D. All other licenses, including mill licenses that
authorize decommissioning, decontamination, reclamation or site
restoration activities (fee Category 14) that authorize the
receipt, from other persons, of Section 11.e(2) byproduct material
for possession and disposal will be subject to the Category 4D
fees.
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Paragraph (e) is amended to establish the additional charge
wnich is added to the base annual fees shown in paragraph (d) of
this final rule. The alternative selected by the NRC for the
allocation of LLW costs is discussed at some length in Section II
of this notice. The Commission has modified its approach so as to
access the budgeted LLW costs to two broad categories of
licensees (larger LLVW generators and small LLW generators) based on
historical disposal data. This surcharge, however, continues to be
shown, for convenience, with the applicable categories in paragraph
(d) . Although these NRC LLW disposal regulatory activities are not
directly attributable to regulation of NRC materials licensees, the
costs nevertheless must be recovered in order to comply with the
requirements of OBRA-90. For FY 1993 the additional charge
recovers approximately 18 percent of the NRC budgeted costs of $9.2 )

— ‘
million relating to LLW disposal generic activities from small
qenerators whlch are comprlsed of materials 11censee= thatd?ggziﬁf¥&‘a
;;—iLw The percentage dlstrlbutlon for FY 1993 has been refined
compared to FY 1991 and FY 1992 to delete LLW disposed by Agreement
State licensees from the base. The FY 1993 budgeted costs related
to the additional charge for LLW and the amount of the charge are

calculated as follows:

FY 1993
Budgeted Costs
Category of Costs {8 In Millions)
1. Activities not attributable to $9. 2%

an existing NRC licensee or
class of licensee, i.e., LLW
disposal generic activities.

¥ $6.7 million of total is allocated to power reactors.




received for those three guarters toward the total annual fee to be
assessed. The NRC will adjust the fourth guarterly bill in order
to recover the full amount of the revised annual fee or to make
refunds, if necessary. As in FY 1992, payment of the annual fee is
due on the effective date of the rule and interest accrues from the
effective date of the rule. However, interest will be waived if
payment is received within 30 days from the effective date of the

rule.

Because nonprofit educational institutions will be requ.red to
pay annual fees for the first time, the NRC notes two of its
regulations relating to payment. The first regulation is 10 CFR
Part 171.19(a) which indicates that the fee payment shall be made
by check, draft, money order or electronic fund transfer made
payable to the U.S. Nuclear Regulatcry Commission. Bills of $5,000
or more will indicate payment by electronic fund transfer. Payment
is due on the effective date of the rule and interest shall accrue
from the effective date of the rule. H wever, interes. will be
waived if payment is received within 30 days from the effective
date of the rule. The second regulation relating to payments is 10
CFR Part 15.35. This regulation provides for payments of debts in
installments provided the debtor furnishes satisfactory evidenctﬂzi
inability to pay a debt in one lump sum. In accordance with these '
regulations, all installment payment arrangements must be in

writing and require the payment of interest and administrative

charges.

V. Environmental Impact: Categorical Exclusion
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schedule that are initially issued for less than full power are
based on review through the issuance of a full power license
(generally full power is considered 100 percent of the facility's
full rated power). Thus, if a licensee received a low power
license or a temporary license for less than full power and
subsequently receives full power authority (by way of license
amendment or otherwise), the total costs for the license will be
determined through that pericd when authority is granted for full
power operation. If a situation arises in which the Commission
determines that full operating power for a particular facility
should be less t' n 100 percent of full rated power, the total
costs for the lic se will be at that decided lower operating power
level and not at the 100 percent capacity.

£ Full cost fees will be determined based on the professional staff
time and appropriate contractual support services expended. For
those applications currently on file and for which fees are
determined based on the full cost expended for the review, the
profess.onal staff hours expended for the review of the application
up to the effective date of this rule will be determined at the
professional rates established for the June 20, {gi’, January 30,
1989, July 2, 1990, g‘&ﬁ:,/ 1991, and m_. 1992, vules s
appropriate. For those applications currently on file for which
review costs have reached an applicahle fee ceiling established by
the June 20 1984, and July 2, 1990, rules but are still pending
completion of the review, the cost incurred after any applicable
celling was reached through January 29, 1989, will not be billed to

the applicant. Any professiona) staff-hours expended above those
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Application . . . . . . . . « . . $125,000

License, Renewal, Amendment . . . Full Cost
INSPRCEIONE . 4 5. « 2 » s v 3 o » Full -Cost

2. Source material:

A. Licenses for possession and use of source
material in recovery operations such as
milling, in-situ leaching, heap-leaching,
refining uranium mill concentrates to
uranium hexaflucride, ore buying stations,
ion exchange facilities and in processing
of ores containing source material for
extraction of metals other than uranium or
thorium, including licenses authorizing the
possession of byproduct waste material
(tailings) from source material recovery
operations, as well as licenses authorizing
the possession and maintenance of a facility

in a standby mode:

License, Renewal, Amendment . . . . Full Cost
IBBPOCELIONE . + ¢« « + 4 = 2 5 s 2 » Full Cost
B. Licenses for possession and use of source

material for shielding:
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Inspections . . . . . .

iTypes of fees - Separate charges as shown in the schedule
will be assessed for preapplication consultations and reviews and
applications for new licenses and approvals, issuance of new
licenses and approvals, amendments and renewals to existing
licenses and approvals, safety evaluations of sealed sources and
devices, and inspections. “he following guidelines apply to these

charges:

(a) Application fees - Applications for new materials licenses
and approvals; applications to reinstate expired licenses and
approvals except those subject to fees assessed at full cost; and
applications filed by Agreement State licensees to register under
the general license provisions of 10 CFR 150.20, must be
accompanied by the prescribed application fee for each category,
except that: 1) app.ications for licenses covering more than one
fee category of special nuclear material or source material must be
accompanied by the prescribed application fee for the highest fee
category; and 2) applications for licenses under Category 1E must

be accompanied by an application fee of $125,000.

(b) License/approval/review fees - Fees for applications for
new licenses and approvals and for preapplication consultations and
reviews subject to full cost fees (fee Categories 1A, 1B, 1E, 2A,

4A, 4D, 5B, 10A, 11, 12, 13A, and 14) are due upon notification by

the Commission in accordance with
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added. Licenses covering more than one category will be charged a
fee equal to the highest fee catejory covered by the license.
Inspection fees are due upon notification by the Commission in
accordance with § 170.12(g). See Footnoctes 5 and €é for other

inspection notes.

¢'’Fees will not be charged for orders issued by the Commission
pursuant to 10 CFR 2.202 or for amendments resulting specifically
from the requirements of such Coamission orders. However, fees
will be charged for approvals issued pursuant to a specific
exemption provision of the Commission's regulations under Title 10
of the Code of Federal Regulations (e.g., 10 CFR 30.11, 40.14,
70.14, 73.5, and any other sections now or hereafter in effect)
regardless of whether the approval is in the form of a license
amendment, letter of approval, safety evaluation report, or other
form. 1In addition to the fee shown, an applicant may be assessed
an additional fee for sealed source and device evaluations as shown

in Categories SA through 9D.

¥'Full cost fees will be determined based on the professional
staff time and appropriate contractual support services expended.
For those applications currently on file and for which fees are
determined based on the full cost expended for the review, the
professional statf hours expended for the review of the application
up to the effective date of this rule will be determined at the

professional rates establisgfd for the June 20, 1984, January 30,

/

e
1989, July 2, 1990, , 1991, and 3, 1992, rules, as




appropriate. For those applications currently on file for which
review costs have reached an applicable fee ceiling established by
the June 20, 1984, and July 2, 1990 rules, but are still pending
completion of the review, the cost incurred after any applicable
ceiling was reached through January 29, 1989, will not be billed to
the applicant. Any professicnal staff-hours expended above those
ceilings on or after January 30, 1989, will be assessed at the

applicable rates established by )

{i;/ §170.20, as appropriate, except fS;’ZQpical reports whose ccsts
exceed $50,000. Costs which exceed $50,000 for each topical
report, amendment, revision, or supplement to a topical report
completed or under review from January 30, 1989, through
August 8, 1991, will not be billed to the applicant. Any
professional hours expended on or after August 9, 1991, will be
assessed at the applicable rate established in § 170.20. In no
event will the total review costs be less than twice the hourly

rate shown in § 170.20.

*Licensees paying fees under Categories 1A, 1B, and 1E are not
subject to fees under Categories 1C and 1D for sealed sources
authorized in the same license except in those instances in which
an application deals only with the sealed sources authorized by the
license. Applicants for new licenses or renewal of existing
licenses that cover both byproduct material and special nuclear
material in sealed sources for use in gauging devices will pay the

appropriate application or renewal fee for fee Category 1C only.
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more than 1 megawatt, does not contain--

(A) A circulating loop through the core in which the licensee

conducts fuel experiments;
(B) A liquid fuel loading; or

(C) An experimental facility in the core in excess of 16

square inches in cross-section.

(b) The Commission may, upon application by an interested
person or on its own initiative, grant an exemption from the
requirements of this part that it determines is authorized by law
or otherwise in the public interest. Requests for exemption must
be filed with the NRC within 90 days from the effective date of the
final rule establishing the annual fees for which the exemption is
sought in order to be considered. Absent extrsxgrdinary
circumstances, any exemption requests filed beyond that date will
not be considered. The filing of an exemption reguest does not
extend the date on which the bill is payable. Only timely payment
in full ensures avoidance of interest and penalty charges. If a
partial or full exemption is granted, any overpayment will be
refunded. Requests for clarification of or questions relating to

an annual fee bill must alsc be filed within 90 days from the date

of the initial invoice to be considered.




(¢) A licensee who is required to pay an annual fee under
this section may gqualify as a small entity. If a licensee
gqualifies as a small entity and provides the Commission with the
proper certification, the licensee may pay reduced annual fees for

FY 1993 as follows:

Small Businesses and Small Maximum Annual Fee
Not-For-Profit Organizations Per Licensed Category
(Gross Annual Receipts)

$.50,000 to $3.5 million $1,800

Less than $250,000 $400

Private Practice Physicians

{Gross Annual Receipts)

$250,000 to $1.0 millien $1,800

Less than $250,000 $400

+ 1
Small Governmental Jurisdictions
(Including publicly supported
educational institutions)

(Population)

20,000 to 50,000 $1,800
Less than 20,000 $400
Educational Institutions that $,800
are not State or Publicly
Supported, and have 500 Employees

or less.

* ok ok k&

(4) The maximum annual fee (base annual fee plus surcharge)
a small entity is required tc pay for FY 1993 is $1,800 for each
category applicable to the license(s).

144

N



B.

c'

chapter for processing or manufacturing

of items containing byproduct material

for commercial distribution. $17,200
surchargs . . « « . « .-« $1,220

Other licencses for possession and use
of byproduct material issued pursuant
to Part 30 of this chapter for
processing or manufacturing of items
containing byproduct material for

commercial distribution. $5,100
Surcharge . . . . . . « «» $1,2°0

Licon;es issued pursuant to §§ 32.72,

32.73, and/or 32.74 of this chapter

authorizing the processing or

manufacturing and distribution or

redistribution of radiopharmaceuticals,

generatoy.s, reagent kKits and/or sources

and devices containing byproduct material.

This category also includes the possession

adr‘nd use of source wnaterial for shielding F')(
authorized pursuant to Part 40 of this ‘

chapter when included on the same

license. $10,600
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have been authorized for distribution to
perscns exempt from the licensing
requirements cof Part 30 of this

chapter. $6,000
Surcharge . . . . . . . . $120

Licenses issued pursuant to Subpart A

of Part 32 of this chapter to distripute
items containing byproduct material or
guantities of byproduct material that

do not require device evaluation to

persons exempt from the licensing

requirements of Part 30 of this chapter
/ \

except for specific licenses authorizing J

on of items that have been
authorized for distribution to persons
exempt from the licensing requirements

of Part 30 of this chapter. $11,100

Surcharge . . . s . - + » %120

Licenses issued pursuant to Subpart B

of Part 32 of this chapter to distribute
items containing byproduct material that
regquire sealed source and/or device
review to persons generally licensed
under Part 31 of this chapter, except
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also includes the possession and use of

source material for

ursuant to Part 40 of this chapter when )

authorized on the same license. $17,400
SUTCNALGe . & & <« »  e.x 8120
P. All other specific byproduct material

licenses, except those in Categories 4A

through 9D. $2,000
Surcharge . . . . . . . . $120
4. Waste disposal and processing:
A. Licenses specifically authorizing the

receipt of waste byproduct material,
source material, or special nuclear
material from other persons for the
purpose of contingency storage or
commercial land disposal by the
licensee; or licenses authorizing
contingency storage of low-level
radicactive waste at the site of
nuclear power reactors; or licenses
for receipt of waste from other
persons for incineration or other
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5.

Well

dispose of the material. $6,700
Surcharg® . . . w . 5 81,220

Licenses specifically authorizing the
recelpt, from othér.persons, of byproduct
material as defined in Section 1ll.e.(2)

of the Atomic Energy Act for possession
and dispos %) xcept those licenses subject

to the fees 1n Category 2.A.(2). $7,700

Surcharge . . . . . . . . $1,220
logging:

Licenses for possession and use of
byproduct material, source material,
and/or special nuclear material for well
logging, well surveys, and tracer
studies other than field flooding

tracer studies. $11,300
Surcharge . . . . . . . . $120
Licenses for possession and use of

byproduct material for field flooding

tracer studies. $13,700




10.

unique specifications of, and for use

by, a single applicant, except reactor

fuel devices.

Surcharge

- Registrations issued for the safety

evaluation of sealed sources

centaining byproduct material, source

material, or specia
except reactor fuel

distribution.

Surcharge

1l nuclear material,

, for commercial

D. Registrations issued for the safety

evaluation of sealed sources

containing byproduc

t material, source

$4,200

$120

$1,800

$120

<::j—;:::;;al, or

special nuclear

-
material, .

manufactured in acc

unigue specificatio

by, a single applicant, except reactor

fuel.

Surcharge

Transportation of radioa
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ns of, and for use

. . . . . . .

ctive material:

$920

$120



Annual fees will be assessed based on whether a licensee holds
a valid license with the NRC which authorizes possessicn and use of
radicactive material. If a person holds more than one license,
certificate, registration, or approval, the annual fee(s) will be
assessed for each license, certificate, registration or approval
held by that person. For those licenses that authorize more than
one activity on a single license (e.g., human use and irradiator
activities), annual fees will be assessed for each category
applicable to the license. Licensees paying annual fees under
Category 1.A.(1fx'are not subject to the annual fees of category

1.C and 1.D for sealed sources authorized in the license.

¢ payment of the prescribed annual fee does not automatically renew
the license, certificate, registration, or approval for which the
fee is paid. Renewal applications must be filed in accordance with

the requirements of Parts 30, 40, 70, 71, or 72 of this chapter.

¥ For FYs 1994 and 1995, fees for these materials licenses will be
calculated and assessed in accordance with § 171.13 and will be
published in the Federal Register for notice and comment.

* A Class I license includes mill licenses issued for the
extraction of uranium from uranium ore. A Class II license
includes solution mining licenses (in-situ and heap leach) issued
for the extraction of uranium from uranium ores including research
and development licenses. An "other" license includes licenses for

extraction of metals,

heavy metals, and rare earths.
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¥ Two licenses have been issued by NRC for land disposal cof special

nuclear material. Once NRC issues a LLW disposal license for
byproduct and source material, the Commission will consider

establishing an annual fee for this type of license.

¢ standardized spent fuel facilities, Part 71 and 7R Certifi- cates
of Compliance and special reviews, such as topical repor
assessed an annual fee because the generic costs of regulating
these activities are primarily attributable to the users of the

designs, certificates, and topical reports.

! Licensees in this category are not assessed an annual fee because

they are charged ai annual fee in other categories while they are
(
licensed to operate. ~

& No annual fee is charged because it is not practical to
administer due to the relatively short life or temporary nature of

the license.

¥’ gseparate annual fees will not be assessed for pacemaker
licenses issued to medical institutions who also hold nuclear

medicine licenses under Categories 7B or 7C.

£/ This includes Certificates of Compliance issued to DOE that are

not under the Nuclear Waste Fund.

4/ No annual fee has been established because there are currently
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no licensees in this particular fee categecry.

(e) A surcharge is added for each category for which a base

annual fee is required. The surcharge consists of the following:

(1) To recover costs relating to LLW disposal generic
activities, an additional charge of $61,100 has ‘een added to fee
Categories 1.A.(1), 1.A.(2) and 2.A.(1); an a '. .onal charge of
1,100 has been added to fee Categories 1.B, ..D., 2.C., 3.A.,
3.., 3.C., 3.L., 3.M,, 3.N., 4.A., 4.B., 4.C., 4.D., 5.B., 6.A.,
and 7.B.; and an additional charge of $16,400 has been added to fee

Category 17.

(2) To recoup those costs not recovered from small entities,
an additional charge of $120 has been added to each fee Category,
except Categories iE, 10.A., 11., 12., 13.A., 14., 15. and 16.,
since there is no annual fee for these categories. Licensees who
gqualify as small entities under the provisions of § 171.16(¢c) and
who submit a cumpleted NRC Form 526 are not subject to the $120

additional charge.

13. In Sectior 171.19, paragraphs (b) and (¢) are revised to

read as follows:

§ 171.19 Payment.

LR R RS

(b) For FY 1993 through FY 1995, the Commission will adjust

166




organizations with gros
governmental entities in

than

ikes a balance between
ercent o 1@ NRC budget

reducing th . mpact of the oposed ¢ 1 SMe On the
basis of ‘ jule 'y £ ibility )alyses, the NRC concludes
that a maximum annual fee © : 100 £« SMmé 2ntitles and a lower
-ler small entity annual fee o 100 for small businesses and non-
rofit organiz: ons with gross annu: receipts c less than
governmental entities with a po on less

same

with the objectives

entities maintailn a

balance between the objectiv OBRA-90 and the RFA. The NRC has
used the methodology and precedures—devetoped-for the FY 1991 and
FY I992 TEw TUlER I CTHIE TIMaT TUIE estanTishing-the-EY 1893 fees.

,Ihefe{fm1ﬁmtﬂ!"HﬂHTY§T§~tﬁﬁ”tOﬁc&HSi@n&~€$LahL¢S&&d“u111mL£ihlggl

and-F¥-1992-rules remaint-veidid-for thig final rule for FY 1993.




UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON. D C 20686-0001

OFC Connlg
7
July 2, 1993 /7/73

Ae49-2-
Fore.

MEMORANDUM FOR: Patricia G. Norry, Director, ADM
Trip Rothschild, Deputy Assistant
General Counsel for Legal Counsel
Special Projects and Legislation, 0GC

FROM: Ronald M. Scroggins
Deputy Chief Financial
Officer/Controller

SUBJECT: FINAL NOTICE OF RULEMAKING == 10 CFR PARTS
170 AND 171 == 100% FEE RECOVERY FOR FY 1993
AND U.S. COURT OF APPEALS REMAND DECISION

Enclosed, for your concurrence, is a final rule for the fees to
be assessed to recover 100 percent of the NRC budget authority
for FY 1993,

Please note that in order to meet the time schedule for this
paper, we are providing each addressee a separate concurrence
copy of the paper. Please provide your concurrence as quickly as
possible, but not later than COB, Wednesday, July 7, 1993.

If you have any questions, please contact Jesse Funches on
492-7351 or Jim Holloway on 492-4301. Thank you for your
continued cooperation on the NRC fee program.

,ﬂR ald M. Scroggins

Deputy Chief Financial
Officer/Controller

Enclosure:
As stated

cc: D. Williams, IG

%¢7519q;u£3L12312 29,




NUCLEAR REGULATORY

0 CFR Parts

1
4

SUMMARY : he Nuclear Regulatory Commission (NRC) is amending the

licensing, 1n ( o! and annual fees charged to its applicants
and licensees. The amendments : 7 to implement Public
Law 101-508, enacted November 90, which mandates that the

NRC recover approximately 100 pe 2nt of 1ts budget authority in

Fiscal Year (FY) 593 2SS Al propriat from the Nuclear

In addition, the
J.§5. Court of Appeals
decision remanding to VRC portions of tn 'Y 1991 annual fee
rule. The remanded portions pertain to 1) the NRC's decision
to exempt from annual fees nonprofit educational institutions,
put not other enterprises, on the ground in part that educational
institutions are unable to pass through the costs of annual fees

thelr customers; and (2) the Commission's decision to allocate
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the NRC published for public comment a separate notice in the
Federal Register on April 19, 1993 (58 FR 21116-21121). The 90~
day public comment period for this notice expires on July 19,

19913.

On April 23, 1993 (58 FR 21662), the NRC published the
proposed version of a rule for FY 1993 establishing the
licensing, inspection, and annual fees necessary for the NRC to
recover approximately 100 percent of its budget authority for FY
1993 less the appropriation received from the NWF. The basic
methodclogy used in the proposed rule was unchanged from that
used to calculate the 10 CFR Part 170 professional hourly rate,
the specific materials licensing and inspection fees in 10 CFR
Part 170, and the 10 CFR Part 171 annual fees set forth in the
final rules published July 10 1991 (56 FR 31472) and July 23,
1992 (57 FR 32691). Because of the need to collect annual fees
for FY 1993 prior to October 1, 1993, the Commission is
promulgating this final rule before it completes the user fee
review mandated by the Energy Policy Act. Qalf Ghangos in
Commission policy resulting from that review will be incorporated
in fee schedules promulgated in future years. The NRC placed a
copy of the workpapers relating to the proposed rule in its
Public Document Room at 2120 L Street, NW, Washington, D.C., in
the lower level of the Gelman building. Workpapers relating to

this final rule will also be placed in the Public Document Room.



II. Responses to comments.

The NRC received more than 500 public comments on the
proposed rule. Although the comment period expired on May 24,
1993, the NRC reviewed and evaluated all comments received prior
to June 25, 1993. Copies of all comment letters received are
available for inspection in the NRC Public Document Room, 2120 L
Street, NW (lower level) Washington, D.C.

Many of the comments were similar in nature. For evaluation
purposes, these comments have been divided into two groups. The
first group deals with the two remand issues of the U.S. Court of
Appeals for the District of Cclumbia Circuit case decided on
March 16, 1993. The second group deals with the remaining
comments on the FY 1993 proposed rule. The comments are as
follows:

A. Comments Regarding U.S. Court of Appeals for the District of
Columbia Circuit Remand Decision =-- FY 1991 =-- FY 1993 Fee
Schedules.

s
1. Taking Account of Licesnsees' Ability to Pasl{hrough Fee
Costs to Customers.

conmment. A number of comments were received on the
question of setting NRC annual fees in part on the
basis of whether the licensee can pass through the
costs of those fees to its‘Eustomers. The NRC had
proposed abandoning &h‘;‘pas:throuqh M, Wit
previously had used in part to justify its fee
exemption for certain nonprofit educational

institutions, on the grounds that to evaluate each
; . Cxtreme Fhews b
licensee's passthrough ability was an &npoog;‘ic

-
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whole. uer.ou.a~611turther reflection, the Commission

now ac.nowledges that these institutions ?:'atn"goﬁ'ﬁ'éﬁ'ﬂ% .
. WNRC fees, by means of hidgher

tuition (prices) or budget cuts, in the same manner as

profit-oriented licensees.

The Commission disagrees with those commenters who
claim the NRC must?%g:‘fees at least in part on the
basis of passthrough considerations. 1In its decision,
the D.C. Circuit clearly stated that "[t]he statutory
language and legislative history [of OBRA-90) do not,
in our view, add up to an inexorable mandate to protect
classes of licensees with limited ability to pass fees
forward." Allled-Signal at 5. The court went on to
say that "[b)ecause (price] elasticities are typically
hard to discover with much confidence, the Commission's
refusal to read [OBRA-90) as a rigid mandate to do so
is not only understandable but reasonable." Allied-
Signal at 6-7. The Commission agrees with these
observations, which defeat the suggestion that the
Commission has a statutory obligation to exempt
licensees who cannot pass through their fees to
customers.’thfter full consideration of the passthrough
guestion, the Commission has concluded that ﬁgo:::z;—ao-
licensee faor whoo it -cam set fees using passthrough
considerations with reasonable accuracy and at
reasonable cost, Af? the Comgrggiag.weﬁzhgg‘attempt
such an cndcavor, it would require a comprehensive, on-
going audit of é::i licensee's business and the
industry of which it was a part. The Commission would
have to examine tax returns, financial statements, and
other commercial data that some licensees might be
loath to reveal. The Commission could not simply rely
on self-serving affidavits or statements by licensees
themselves on passthrough problems, without

10



Jeopardizing the integrity of the 100 percent fee
reccvery system mandated by the Congress. Instead, the
Commission would have to independently verify its
licensees' submissions.

Even if the Commission could obtain all the necessary

information, it does not have the business expertise or

the resources to accurately evaluate that information

in order to make a passthrough determination. Jf—the—e_
Losd ’ niald L4 :

SOFEA T ATy —GR ARGt At e mea ey —508~ Because this

is the case, the Commission will not establish fees or
base any exemptions on the alleged inability of a
licensee to pass through fee costs to its customers.

This policy applies to all licensees, including those
companies with long-term, fixed price contracts. 1In
that regard, the Commission notes that companies who do
business using such contracts are continuously liable
for changes in the tax codes and other Federal and
State regulations that occur subsequent to the
commencenent of these contracts, like all other
enterprises active in the American economy. The
Commission believes the current situation is no
different. The Commission is sympathetic to licensees'
complaints on the passthrough issue, but believes that
it has no other choice but to pursue the course of
action it has chosen.

Fee Exemption for Nonprofit Educational Institutions.

comment. The Commission solicited comments on whether
to continue the exemption from fees tor nonprofit
educational institutions. The Commission had proposed
continuing the exemption solely on the grounds that

11
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nuclear-related education provides ajbenefit both to
the nuclear industry and society at flarge. See Final
FY 1991 Rule, 56 FR 31477 (1991).% The Commission
requested in particular COMMENTS On &he-—Gourtle- wie

Aot
2 - e ld ¢ M /.'
W&lﬁcat}on might M—texternallzod
) N ww s inehts # s
Lkepha benefits tﬂiisﬁannoé be captured in tuition or other

market prices." Allied-Signal at 8. The Commission
also "invite(d] public comments on whether to
discontinue the educational exemption" entirely. 58 FR
21664 (1993).

Many nf the comments received on this issue supported

retaining the exemption for nonprofit educational

institutions. These commenters, mostly colleges and

universities, asserted that they provide a great

benefit to society through nuclear-related education,

and that they would be harés/essed to sustain their

programs in the face of newly imposed fees. Some

claimed that if the exemption were removed, they would

be forced to shut down or drastically curtail their

nuclear education programs. One commenter suggested

that if fees were to be charged, that it be done on a

graduated basis, presumably to lessen the burden on

certain licensees. Another commenter made the point

that fees should not be charged to programs receiving

support from the Federal government in other ways.

‘ome commenters urged not only keeping the exemption in

place, but expanding it to include museums a er

nonprofit institutes. No commenter, how:z:é#ggggfcss d

:i.?, any ﬂeanir:?ful detail fr: — W Y o e
i ot

)“A[u»‘m ¥ o f & Prehnd of €dradhamd inshhhoms,
e \Qracthu$~/
Other commenters instead argued that the Yexemption

should be abandoned. A nonprofit institute asserted
that if it had to pay fees to the NRC, others should as

12



well. It believed that if all nonprofit educational
institutions paid "their fair share," the fee burden on
those institutions would be lowered. Similarly, a
nonprofit hospital called for ending the educational
exemption, to create a more egquitable fee schedule.

The commenter also believed that the exemption
penalized those nonprofit hospitals that were not
covered by the educaticnal exemption competing for
scarce research funds and limited numbers of patients.
Another commenter, a utility, made the argument that
the NRC should only be concerned with guarding the
public health and safety, not subsidizing colleges and
universities. It too called for an end to the
exemption. And a major fuel facility asserted that the
NRC had no discretion to exempt colleges and
universities from paying fees, and that the exemption
should be discontinued.

[

cho

The Commission is deeply troubled by the

es before it on this issue. On one hand, the
Commiss\on as a general principle believes that the
most fair Wser fee schedule is one where each NRC
licensee, in ding non-profit educational
institutions, pa its fair share of NRC costs. Under
NRC does not have to make
dgments regarding the relative
the different classes of

such an apprecach, t
difficult comparative
social value of benefits
NRC licensees such as educat
medical community, and generato of electricity. O©On
the other hand, the Commission does\pot question the
value of education. The Commission is™reluctant to

al institutions, the

the already dwindling number of university p
devoted to the nuclear scicnces.:]
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Response. The Commission finds the choice before it on this
issue a difficult one. As a general principle, the Commission
favors a fee schedule under which each NRC licensee, including

— noqﬁprotit educational institutions, pays its fair share of NRC
co;g; in accordance with the mandate of Congress. Under such an
approach, the NRC does not have to make difficult normative
judqmenfa regarding the relative social value of the benefits

/R provided by the activities of NRC’s licensees or equally

difficult economic judgments regarding the impact of annual fees
on the availability of those benefits. Nevertheless, the
Commission recognizes that imposing fees on beneficial activies
creates some risk, often very difficult to ascertain
gquantitatively, of cutting back on benefits. The Commission is
reluctant, in particular, to impose fees that could result in
diminishing the already dwindling number of university programs
devoted to the the nuclear sciences. But the Commission is not
in a position to analyze with any confidence the potential burden
on educational benefits in comparison with the burdens that fees
will impose on the beneficial activities of other licensees. llho.z__
connnats—hauo—ao%—p'o¥&dod—the—eae*9eanoe—needed—@or—ouoh-aql-_
ane%yo*tz



In the wake of the court's decision, the Commission
issued a proposed rule that would continue in place the
educational exemption. The Commission now has
reluctantly concluded that in view of the court
decision and the administrative record developed during
the comment period, it cannot justify a generic
"educational" exemption for FY 1993. Nor can it
adequately rationalize the generic exemption previously
allowed in FY 1991 and FY 1992.

RS { o) akl " » i 4 >
ed“ga:innil jns:j:n:inns agn the :bﬂﬂ:}! :bﬁ: "edncn:iaﬂ-

W—M”Although the Commission had

anticipated that colleges and universities benefitting
from the exemption would take up the Commission's
;r‘\‘vitatior.x to discués and c;slaborate upon the “emf).',,,[, lbrge
externalized benefits" point made by the court, they
did not do so. Nor does the Commission have in hand
sufficient economic data, analyses, or other support
for issuing an across-the-board exemption to nonprofit
educational institutions. As a result, the Commission
lacks an adequate administrative record on which to
base a continued generic exemption of all nonprofit
educational institutions.

This is especially true in light of the court decision,
which forced the Commission to acknowledge the serious
weakness of, and abandon, the passthrough argument

formerly made on behalf of these institutions. As the
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Commission has stated above, that argument was not

based on empirical data. Passthrough ability in any
event is an unworkable standard for setting annual
fees. Without either the passthrough rationale or a
persuasive " - = ed benefits" raticnale, the
Commission has no choice but tc charge colleges and
universities fees appropriate to their status as
licensees, Jut & + charges other cluwse of lance o

The-Lonmission.canngl conclude on the Curresb—reoerd

¢ i . Lcal) i ” I

IRLGUE- LeSFee—aie—whdervatued T tNE MATREY PIACE ==

i’_ £ !l.xcept l‘on.l lal _w&_i'.“ b.a.‘it." .-

£) . Samdad Y : I
licensees can and do claim that they provide important
benefits to sociaty that are worthy ofz?z: exemptions. M

- Gkl 2t
| LeRnEees—Lrof ~ PRE—BMO T e T aN Y T Ot O Rt oAb
) &ow Frtadmeet” "

Sa*&—éf—chattvnged.‘

The Cominission acknowledges the seeming paradox in
charging fees to a program that receives support from
other agencies of the Federal government. However, it
beli:ves that it has no choice, given 100 percent
recovery requirements and fairness and equity, but to
charge all licensees whenever possible. For instance,
the NRC levies both annual and user fees on all other
NRC licensees including nonprofit, tax-exempt entities
such as hospitals, museums, and institutes.
Furthermore, the NRC also directly charges annual fees
to othar Federal agencies such #s the Department of
Veterans Affairs, the National Institutes of Health and
the Department of Defense. Charging annual {ees to
colleges and universities is consistent with the
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Commission's preferred approach to fee recovery and
Congressional guidance that NRC establish a schedule of
annual charges that fairly and equitably allocates the
aggregate amount of the charges among licensees and, to
the maximum extent practicable, reasonably reflects the
cost cof providing services to such licensees or classes
of licensees.

The Commission was also struck by the comments that
attacked the educational exemption and urged its
abandenment. Because those arguments were made by
organjzations such as hospitals, utilities and fuel
facilities that presumably henefit from an educated
nuclear workforce, the Commission read these comments
as an indication that at least some assumed
beneficiaries of education do not view it quite as S
positively as the Commission had believed. This in
turn strengthened the Commission's view that the 2% choapndh o
boao@a&o—ef—educat1on.§3?soc1eth§Tﬁhe are—nef enough
to support a generic exemption.

The Commission, however, is not unsympathetic to the
problems this new course of action is likely to cause
many formerly exempt nonprofit educational
institutions. Because this is a change in policy, the
Commission would like to call to the attention of
affected licensees the possibility of paying the annual
fee on an installment basis under 10 CFR 15.35(b),

Ss=="" subject to e agency approval and demonstrated need on
the part of the requesting licensee.'

‘Requests to pay fees on an installment basis must be
submitted in writing to the NRC, Office of the Controller, Division
of Accounting and Finance, Washington, D.C. 20555. All regquests
must furnish satisfactory evidence of inability to pay the debt in
one lump sum.

16




fISomc commenters expressed particular concern ovcrgz;;:)

fate of research reacters.{ The Commission also notes
that, like all other licensees, affected nonprofit

educational licensees can request individual
exemptions, under .0 CFR 171.11(b) or (d) for
university resear:h reactors or materials licensees.

MA:‘.y u‘m—amc seeking an mdude/

exemption under the "public interest" standard in §
as ﬂ{ ok ils Shouny #ot Cnceg o Pracbnar Ju,'chJ
171.11(b) would be expoctcd) o dzmonstrata severe
Cal
financial hardship aswe resulfwog_tho newly imposed
annual fees as well as t’significant'externallzed
" This 14 incsude Binehis
beneflu.einuu-by—ew to cther NRC
licensees. The Commission will be examining the
general issue of exempting nonprofit educational
institutions as part of its Energy Policy Act-mandated
review, and may choose following that review to modify
further its policy in this area or to recommend
Congressional action. For FY 1993, however, formerly
exempt nonprofit educational institutions must pay
annual fees based on the preexisting fee categories
into which they fall.

On a practical note, the Commission has concluded that
by eliminating the exemption for past years, it must
refund the money paid by those licensees charged fees
that would otherwise have been paid by the colleges and
universities. The Commission will not (and by law
cannot) retroactively collect these fees from the
educational institutions for FY 1991 and FY 1992. As a
result, the Commission upon reguest will refund to
power reactor licensees porticns of those fees paid by
them in FY 1991 and FY 1992 to cover the annual fees of
the exempted nonprofit educational institutions.

Finally, the Commission recognizes that its action in
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this rule is limited only to revoking the exemption for
nonbrofit educational institutions from Part 171
annual fees. The decision leaves intact the nonprofit
educational exemption contained in Part 170 (from IOAA
fees). The Commission is not revoking that sxemption
at this time because .t did not seek comments on that
approach in this rulemaking.

The Commission intends to evaluate that i:isue, as well
as the wisdom of its decision regarding Part 171 fees,
as part of its Energy Policy Act review. Cbviously,
after that review, if tne Commission continues to
believe it is appropriate to charge nonprofit
educational institutions Part 171 annual fees, there is
a substantial likelihood that this approach will “wiwe
be adopted with regard to Part 170 IOAA fees as well.

Allocation of Low-Level Waste Costs.

In FY 1991 and FY 1992, the NRC allocated low-level
waste (LLW) costs by the amount of waste disposed per
class of licensee, dividing the costs equally within
each class. This method of ccst allocation was
challenged by the petitioners in Allied-Signal. 1In its
decision, the court remanded the issue of LLW cost
allocation to the Commission. The court stated that
the NRC's class-based LLW approach reguired it to
attempt to allocate those costs licensee-by~licensee.
An integral part of the court's rationale was that it
believed that NRC must have individual licensee data on
LLW disposal, and if so there was no reason not teo
break down this cost allocation from the class level to
the individual level.

In response to the court decision, the NRC in its
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Response. Based on a careful evaluation of the
comments, the Commission concludes that, on balance, a
variant of Alternative 1 provides a fair and equitable
allocation of the NRC LLW costs to the various NRC
licensees. The Commission has concluded that there
should be two LLW surcharges -- cne for large waste

generators and another for small waste generators.
This conclusion reflects (1) the purpose of NRC
activities whose costs are included in the surcharge;
(2) existing data on which to base the fees; and (3)
the Commission's duty to allocate fee burdens fairly
and equitably.

*AC

The purpose of 1991 - FY 1993 LLW waste activities
is to implement®Low Level Radicactive Waste Policy
Amendments Act of 1985, and the Atomic Energy Act,
which requiref the NRC to perform certain generic
activities. These activities include developing rules,
policies and guidance, performing re¢search, and
providing advice and consultation gf LLW compacts and
Agreement States who will license some of the future
LLW disposal sites. The budgeted costs for most types
of NRC generic activities are generally recovered in
annual fees from the class of licensees to whom the
activities directly relate. (For example, reactor
research is recovered from reactor licensees, and
guidance and rule development for regulation of uranium
producers is recovered from uranium recovery
licensees.) iowever, for LLW generic activities, there
is no disposal site licensed by the NRC from whom to
recover the generic budgeted costs that must be
incurred. Since there is no LLW disposal site
licensee, these costs must be allocated to other NRC
licensees in order to recover 100 percent of the NRC
budget as required by ORBR-90. 1In addition, the LLW
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the agency's generic LLW costs.” Each of the
alterrnatives in the proposed rule which were endorsed
by various commenters, supports, to varying degrees,
this allocation concept and provides various degrees of
fairness and equity because of available data and the
inherent limitations of the allocation methed.

Alternative 4's “curie" approcach had little support
from the commenters and the Commission believes it is
the least preferable alterrnative since velume is at
least as good of an indicator, indeed probably a better
indicator, of the benefits of the NRC generic low level
waste activities. 1In addition, cost allocation by
volume is more practical to implement.

Alternatives 3 and 4, reallocating LLW disposal costs
on an individual rather than class basis, may appear to
some tc be fairer than the current system, since each
licensee would pay a fee more precisely tied to the
amount of waste it currently generates or disposes of.
The Commission, however, sees significant problems in
an individualized approach, given the data the NRC has
for égs 1991-1993. As indicated by some of the
commenters, the NRC has data on the amount of LLW
disposed of by individual licensees. However,
currently the NRC does not have data on the amount of
waste generated for each of the over 1,000 individual
licensees that generate LLW.‘ The Commission also

'Fees for the review of applications for LLW disposal sites
that are submitted to NRC will be recovered under 10 CFR Part 170
from the specific applicant,.

‘The Commission is evaluating whether it would be beneficial
to its LLW and other regulatory programs to obtain individual LLW
generation data. If the Commission does acquire such data, then
the Commission would evaluate whether such data could form the
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approach is consistent with the purpose of the FY 1991~
1993 LLW activities. However, the guidance from the
Congress of fairness and equity dictates that the NRC
not charge the same fee for those groups of licensees
that are likely to generate significantly different
amounts of LLW. Because the NRC does not have
sufficient data on LLW generated to make a refined
differentiaticn by individual licensee or small groups,
the Commission believes that fairness and equity can
best be accomplished by creating two groups and
charging each a flat fee ~-- large generators and small
generators. This would eliminate the problem caused by
using groups with a small number of licensees. This
approach will result in all LLW-producing licensees
paying a fairly determined fee, and avoid the gross K
inequities of total fee avoidance or disp ortionately
large fees for smaller licensees that would have
resulted under the other alternatives and their
variations put forth for comment in the proposed rule.

The large generators are comprised of power reactors

and large fuel facilitieg;waste generators in this =

"“&Mperzod. ' EEE TWO O

group ar;lepected to generate more than 1,000 cubic
feet of LLW per year. The small generators consist of
all other LLW-producing licensees. The amount of the
costs allocated to the two groups would be based on the

historical averagg1f£~%%%rgmgugévgf waste disposed over
E S LT & $CH7RB ST Lifen

greps

licensee would pay the same LLW fee (surcharge). 1In FY

1993 that amount is $61,100 for large generators and
\

$1,100 for small generator."&-—-—. Our leoinpic Gl

P L L TR Floags W i

o T ‘( D] “‘JJN_‘.

On remand from the Court of Appeals, the Commission

also adopts this approach for FY 1991 and FY 1992. The

small generator LLW surcharge, $1,400 and $1,600 in FY
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1991 and FY 1992, respectively, would be unchanged
ok since approximately 20 percent of the cost would
continue to be allocated to these licensees. The large
generator LLW surcharges for FY 1991 and FY 1992 are
$60,800 and $€0,200, respectively. These fees are
lower than the $143,500 and $15%5,250 fees paid for FY
1991 and FY 1992 by some large fuel facilities. Thus,
refunds are appropriate to these facilities. The NRC
upon request will refund a cverpayments made under
the prior LLW fee sched e/ Jor FY 1991 and FY 1992,
which are now withdrawn.

Other Comments.

8 Comment. Many commenters stated that they were
concerned at the size of the fee increases,
particularly the 10 CFR Part 170 inspection fees
for well logging, radiography and broad scope
medical programs. These commenters indicated that
they believe the fees are grossly exorbitant,
punitive, and self defeating and that they cannot
afford to pay them. A large number of small gauge
users commented that because of the fees they are
unable to do the testing required to build
highways and roads for Federal and State
governments and urge a reconsideration of the fee
structure. Other commenters stated the increased
inspection fees are designed to circumvent the
small entity two tiered annual fee system in 10
CFR Part 171 which allows small entities to either
pay an annual fee of $1,800 or $400 depending on
the gross annual receipts of the licensee.

Several commenters stated that the increase in NRC
fees is an inducement for Agreement States to
raise their regulatory fees. One commenter
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in the publication Energy and Water Development
Appropriations for FY 1993 -- Hearings before a
Subcommittee on Appropriations, House of
Representatives, One Hundred Second Congress,
Second Session, Part 6. The rescurces resulting
from this review and decision process are those
necessary for NRC to implement its statutory
responsibilities. Questions relating to the NRC
budget approval process were alsc addressed in the
final rules published on July 10, 1991 (56 FR
31482) and July 23, 1992 (57 FR 32696). Given the
increase in the budget for the fuel cycle class of
licensees, it is necessary to increase the fees to
recover the cost for these activities in
accordance with OBRA-90. Contrary to some
commenters suggestions, this increase is not
attributable to NRC activities related to USEC.
With regard tc USEC, the NRC has adjusted its
budgeted allocation for this new and unigue added
responsibility to reflect planned FY 1993 USEC
activities and the fact that USEC will be assessed
fees for these activities. The NRC expects to
bill USEC for all costs incurred after July 1,
1993, the formation date of USEC. The billings
will begin during the first guarter of FY 1994.

3. comment. Another fuel facility licensee indicated
that based on the Court's decision to grant
Combustion Engineering an exemption from fees for
one of its two low enriched uranium plants located
in Hematite, Missouri and Windsor, Connecticut,

~"_ Maen it too deserves to be considered for an
exemption because it is not cperationally
equivalent to the plants run by the full scope
fuel fabricators since it purchases finished fuel
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its reasons for establishing a new Category 4D in
its two fee regulations, 10 CFR Parts 170 and 171.
The new category will allow the NRC to
specifically segregate and identify those licenses
which authorize the receipt, possession, and
disposal of byproduct material from other persons
as defined by Section 1ll.e.(2) of the Atomic
Energy Act. This change is based on NRC's
recognition of potential increased activity
related to the disposal of 11.e.(2) byproduct
material and to better distinguish this unique
category of license (58 FR 21670).

The costs allocated to the uranium recovery class
of licensee are for safet%,generlc and other
regulatory activities that are attributable to
this class of licensees and that are not recovered
by 10 CFR Part 170 license and inspection fees.
With respect to mill licensees in fee Category
2.A.(2) that authorize both milling operations and
the disposal of Section 1l.e.(2) byproduct
material, the same NRC regulations, (e.g., 10 CFR
Part 40), guidance (e.g., Regulatory Guides) and
policies are applicable to both the license which
authorizes milling and disposal of Section
ll.e.(2) byproduct material and the license that
only authorizes disposal of 1l.e.(2) byproduct
material. The 10 CFR Part 40 generic safety
regulations are applied in the same manner tc each
license in the class independent of the source
material activities authorized by the licenses.
Therefore, mill licenses subject to the fees in
fee Category 2A of 10 CFR 170.31 and fee Category
2.A.(2) of 10 CFR 171.16 will not be assessed fees
under fee Category 4D. All other licenses,
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material. Whether or not a licensee is actually
conducting operations using the material is a
matter of licensee discretion. The NRC cannot
control whether a licensee elects to possess and
use radioactive material conce it receives a
license from tﬁszRC. Therefore, the NRC
reemphasizes thg annual fees will be assessed
based on whether a licencsee holds a valid license
with the NRC that authorizes possession and use of
radioactive material (58 FR 21667-21668). To
remove any uncertainty, the NRC is making minor
clarifying amendments to 10 CFR 171.16, footnotes
1 and 7.

comment. One commenter indicated that the
methodeclogy used in the current rule to determine
inspection fees (routine and nonroutine) in 10 CFR
Part 170 should remain the same and that by
proposing a uniform fee for both routine and non-
routine inspections NRC believes they are
equivalent. The commenter feels that the burden
for inspecticn fees should be placed on licensees
facing nonrcutine inspections and that by creating
a uniform fee for both types of inspections the
NRC, in turn, burdens those licensees who do not
require nonroutine inspections and who are
unlikely to in the future. The commenter suggests
that NRC create a lower fee schedule for routine
inspections and make up the difference with higher
fees for nonroutine inspections.

Response. NRC indicated in the proposed rule the
reason for combining the current routine and
nonroutine inspection fees into a single
inspection fee. NRC's review cf the inspection
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appropriated from the Nuclear Waste Fund.
Administrative support costs such as coffice space,
telephones, training, supplies, and computers are
not charged to the Nuclear YWaste Fund. The NRC
now budgets administrative support funds centrally
in its Nuclear Safety Management and Support
program which contains the activities of those
cffices which annually provide the administrative
suppert. This is done to facilitate a more direct
correlation between budget formulation and budget
execution. For FY 1993, licensees have not paid
for these administrative support activities
through their mill/kwhr contribution to the NWF
because the costs were not included in
appropriations from the NWF.

comment. Several commenters indicated that the
hourly rate of $132 (a seven percent increase over
1992) is excessive in view of the fact that the
increase is approximately twice the rate of
inflation. These commenters noted that the rate
is considerably higher than the typical industry
charge-out rate for direct employees and equals or
exceeds the hourly charges for senior consultants
at major national consulting organizations. The
commenters 4 &59 begin to control its
internal cost™for oxample(;iz]combining Regional
offices, reducing the rese h program and
reducing the inspection hours by use of Systecmatic
kssessment of Licensee Performance (SALP). This
would lower both the hourly rate and the base rate
being charged enabling the industry to reduce its
nuclear program costs., Some commenters suggested
that the increase in the hourly rate be limited to
the increase in the rate of inflation or the
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over the FY 1992 levels, the NRC could not meet
the statutory mandate reguirement of OBRA-90 to
recover approximately 100 percent of the NRC
budget authority through fees.

comment. As in FY 1991 and FY 1992, commenters
suggested that the NRC fee proposals violate the
public trust and demean the intent of Congress.
Commenters indicate that the NRC should assess
fees based on the amcunt cof throughput of
material, the size of the facility, the amount or
type of material possessed, the sales generated by
the licensed location, the competitive condition
of certain markets including the assessment of
fees to Agreement States and the effect of fees on
domestic and foreign competition. One commenter
suggested that because the NRC has authority to
allow a State to become an Agreement State, the
NRC could also charge a fee to either the
Agreement State or to individual firms. Another
commenter indicated that the requirement that NRC
recover 100 percent of its hudget is wrong. It
allows budgets to grow more irresponsibjlffy than
they usually do because no legislator or executive
office needs to face a conseguent tax problem.
Another commenter suggested that it is imperative
for NRC to closely examine what its regulatory
program provides and how it can be provided more
effectively.

Response. The issue of basing fees on the amount
of material possessed, .ne freguency of use of the
material, and the size of the facilities, market
competitive positions, and the assessment of fees
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address the concerns raised in the petition in
terms of whether the proposed fee schedule for FY
1993 is consistent with the methodology adopted in
FY 1991.

i/

N
Response. The NRC indicated in its final rule for
FY 1992 that "is not okligated to address the
concerns raised in the petition of rulemaking
filed with the NRC before adopting the final rule
establishing fees for FY 1992 (57 FR 32694). This
continues to be the case for FY 1993 as well. The
NRC had intended to handle the petition within the
context of the review and evaluation of the fee
program for FY 1993. However, on October 24,
1992, the Energy Policy Act was enacted by the
Congress. Section 2903(c) of the Act requires the
NRC to review its policy for assessment of annual
fees under section 6101(c¢c) of the Omnibus Budget
Reconciliation Act of 1990, solicit public comment
on the need for changes to this policy, and
recommend changes in existing law to the Congress
the NRC finds are needed to prevent the placement
of an unfair burden on certain NRC licensees. On
April 19, 1993, the NRC published a Federal
Register Notice soliciting public comment on the
need, if any, for changes to the existing fee
pelicy and associated laws in order to comply with
the requirements of the Energy Policy Act. The
NRC now intends to consider the ACNP/SNM petition
as well as a second fee petition received from the
American Mining Congress on February 4, 1993, in
the context of the overall fee policy review as
required by the Energy Policy Act. The NRC
believes that this will help ensure that similar
issues are treated cconsistently and that
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