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The Commissioners

compliance with the Commission’s financial assurance
requirements for decommissioning. The staff also presented
in SECY-91-142 the results of an initial effort to determine
the number of NRC licensees that might be able to comply
with any sclf-?uarantee criteria proposal, as directed b,
the SRM dated February 12, 1991. In anticipation of the
GE/WE petition for rulemaking, the Office of Nuclear
Regulatory Research obtained contractual support to assist
the staff’s expedited evaluation of the GE/WE petition.

Notice of Petition for Rulemaking

On July 11, 1991, a joint petition for rulemaking submitted
by GE and WE was docketed with the Commission (Enclosure A),
requesting that the Commission amend its decommissioning
criteria to allow the use of an alternate financial
assurance method which the petitioners beliee would provide
the necessary assurance of the availability f funds for
decommissioning at the time of decommissioning. A detailed
summary of the petition is provided in the notice of receipt
of petition for rulemaking (Enclosure B).

Also, as directed by the SRM dated February 12, 1991, the
staff is soliciting public comment through the notice of
receipt of petition for rulemaking. First, the staff i
soliciting comment on what criteria, other than those
suggested by GE and WE might be proposed for self-guarantee,
and the basis for such criteria. Second, the staff is
seeking comment as to the number or percentage of NRC
licensees that might be able to comply with the self-
guarantee criteria proposed by the petitioners.

Proposec Expedited Schedule
The staff's prop~sed expedited schedule is as follows:

Milestone Completion Date

1. Publication of Notice in
; September 199]

2. Public Comment Period Ends November 1991
3. Staff Analysis of Petition December 1991
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Joint Petition for Rulemaking from the General flectric
Company and Westinghouse Electric Corperation
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Secretary

U.8. Nuclear Regulatory Commission

washington, D.C. 20555 \
A Ottice ¢t the

Attn: Chief, Docketing and Services Branch gecrela’y 1\

.

{ v
Re: Joint Petition for Rulemaking from the- Genuf;l
Electric Company an

Dear Sirs:

On behalf of our client, the General Electric Company
("GE"), and pursuant to 10 C.F.R. 2.802, we submit herewith two
(2) copies of a Petition for Rulemaking which is being filed
jointly by GE and the Westinghouse Electric Corporation
("Westinghouse") . On March 7, 1991, KRC Executive Director
for Operations, James M. Taylor, notified each of GE and
west inghouse that the Commission would not grant their requests
for specific exemptions from the financial assurance
requirements of the Comnission’s Decommissioning Rule. Mr.
Taylor’s letters invited GE and Westinghouse, if they wished to
pursue the acceptability of self-guarantees as a method of
assuring decommissicaing funding, to submit a petition for
rulemaking on the subject. The enclused Petition for
Rulemaking responds to that invitation.

As noted in the Petition (see fn. 2), GE and Westinghouse
incorporate therein by reference their respective requests for
specific exemptions, filed in March 1990, and their petitions
for reccnsideration of the denial of those requests, filed on
August 20, 1990, as well as the NRC’s responses thereto (dated
July 31, 1890 and March 7, 1991, respectively, including the
attachments thereto), and Comnissioner Curtiss’s dissent from
the denial of the GE request for exemption.
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Secretary
June 25, 1991
Page 2

The notifications of March 7, 1991, indicated tha%t, if a
rulemaking were requested, the Commission would conduct it on
an expedited basis. On behalf of GE, we respectfully request
such an expedited rulemaking, so that, if possible, a revised
rule could be made effective by mid-March 1992, Such an
expedited rulemaking would, assuming the revised rule proposed
by the enclosed Petition were adopted, enable GE to avoid the
additional expense of vrenewing the financial assurance
mechanism it has provided to the Commission to comply with the
current Decommissioning Rule.

Thank you for your prompt attention to this matter.
Sincerely yours,

) . y
f’ﬂu g

g AR
Jay R. Kraemer

Enclosure:
Petition for Rulemaking and Attachments/Annexes






Secretary
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by the enclosed Petition were adopted, enable Westinghouse to
avoid the additional expense of renewing the financial assurance
mechanism it has provided to the Commission to comply with the
current Decommissioning Rule.

Thank you for your prompt attention to this matter.

Sincerely yours,

(Baten” fflowasn

Barton Z. Cowan
BZC:dtk
Enclosures:

Petition for Rulemaking w/Attachments



PETITION FO
10 C,F.R, 2.802

General Electric Company ("General Electric" or "GE") and
westinghouse Electric Corporation ("Westinghouse"),
collectively referred to herein as the Petitioners, hereby
request that the Nuclear Regulatory Commission {the
v"Commission® or "NRC") exercise its rulemaking authority and
promulgate a rule providing a means for self-guarantee of
decommissioning funding costs by certain NRC licensees who meet
stringent financial assurance and related reporting and
oversight requirements. The Commission’s current
decommissioning rulcl/ permits licensees to provide financial
assurance of decommissioning funding through several
mechanisms, including prepayment, establishment of a sinking
fund, insurance, a 1line or letter of credit, and a parent
company guarantee. The Petitioners propose that the NRC’s

Decommissioning Rule be revised tc permit an additional means

i/ See General Requirements for Decommissioning
Nuclear Facilities, 53 Fed. Reg. 24018 (June 27, 1988)
("Decommissioning Rule" or "Rule").
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of providing such assurance of decommissioning funding -~ a
self-guarantee for decommissioning costs by a licensee, other
than an electric utility reactor licensee, that has no majority
owner, is subject to the reporting requirements of the
Securities Dxchange Act of 1934 (the "“Exchange Act“),Z/ and
meets certain stringent financial criteria far in excess of
those required by the Commission for a parent company guarantor.

A resume of the Petitioners’ efforts to obtain NRC
approval of self-guarantees provides the administrative context
of this Petition for Rulemaking. In March of 1990, GE and
Westinghouse, respectively, sought specific exemptions from the
financial assurance instrument reguirements of Parts 30, 40, 50
and 70 of the Decommissioning Rule.’ Under those requested
exemptions, GE and Westinghouse would have been able to satisfy
the subject financial assurance requirements in those Parts by
submitting a self-guarantee that otherwise met or exceeded the
ceriteria for gqualifying parent company guarantees under 10
C.F.R., Part 30, Appendix A ("Appendix A"). On July 31, 1990,
the Commission denied the requests for exemptions. on
August 20, 1990, GE and Westinghouse each submitted a Petition

for Reconsideration. On March 7, 1991, the NRC denied those

2/ See 15 U.S.C. § 78 et seqg. (1988).

2/ Note that the March 1990 CE specific exemption
request addressed only Parts 50 and 70,



petitions. In the Commission’s denial of the reconsideration

petitions, it invited a petition for rulemaking to address the
issues raised by GE and Westinghouse concerning self-y jarantees
for decramissioning funding. This Petition responds to that

invitation.‘f

II.

GE and Westinghouse hold NRC and/cr Agreement State
licenses under Parts 30, 40, 50, 70, and 72 and, accordingly,
have a direct interest in the revisions to the Rule that are
proposed herein. Each of the Petitioners has resources that
are more than adeguate to provide the Commission, and
(ultimately) the public, with the degree of financial assurance
necessary to effectuate the declared aims of the
Decommissioning Rule. Moreover, both GE and Westinghouse have
a recognized standing in the financial community, earned over
decades of successful operation, that further supports
confidence that the Commission’s objectives in establishing
that Rule can be met through a self-guarantee by them and other

licensees of similar financial substance.

4/ Petitioners incorporate herein by reference their
Requests for Specific Exemptions and their Petitions for
Reconsideration, as well as the NRC’s responses thereto and
Commissioner Curtiss’s dissent from the denial of the GE
request for exemptions.



GE and Westinghouse are, by (he most exacting standards
for measurement, in excellent i n:icial condition; they possess
vast assets, enjoy premier credit standing, and have long=lived
recorés of prosperity. As of December 31, 1990, the end of its
most recently completed fiscal year, GE had total assets (on a
consolidated basis) in excess of $153 billion and total sharve
owners’ equity of nearly $21.7 billion. As of the end of its
most recently completed fiscal year, Westinghouse had total
assets (on a consolidated basis) of $22 billion and total share
owners’ equity of $3.9 billion. Very few banks or other
financial institutions in the business of extending letters of
credit or other forms of third-party guarantees can demonstrate
financial capacity of such magnitude.

Under the Rule, companies like the Petitioners, which are
of unquestionable financial strength and are capable of
satis/ying the most stringent measure of that strength, are
unable to guarantee decommissioning funding costs when they
themselves are NRC licensees. By contrast, less financially
strong institutions (such as insurance companies, banks, and
savings and loan associations) are not only permitted to
guarantee the decommissioning funding costs of NRC licensees,
but they are permitted to do so without evidencing to the NRC
any degree of financial strength whatsoever. Moreover, and at
the heart of this Petition, licensees’ parent companies whose

financial capacities pale in the face of those of the
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petitionersr are nonetheless permitied by the rRule® to
provide qualifying "parent guarantees" solely becav~s such
paren. companies are legal entities distinet from the
subsidiary~licensees vhose decommissioning funding they
guarantee. parndoxically, although GE is, and Westinghouse
would be, able to previde a guarantee for subsidiary~licensees
under the Rule, the Petitioners are nonetheless required to
seek externa. decommission.ag funding assurances because, in
most instances, they themselves are the liconlaol.ﬁf The
anomalous nature of the Rule is thur readily apparent. What is
proposed in this Petition is a means by which licensees like
the Petitioners can ' _vide a level of assurance of timely and
adequate scommissioning funding that is at least the
functional equivalent of that provided by the
“parent-guarantee“ mechanisnm.

The Petitioness wshow herein that it is reasonable to

dispense with external methodt of funding assurance when

o/ Even without asrcuming that any particular parent
company's guarantee will be accepted by the Commission, it is
reasonable for the Petitioners to expect (and to base their
assertions herein on such expectation) that a parent guarantee
which meets al) of the express reguirements of the Rule will be
80 accepted.

& commissioner Curtiss’s dissent to the denial of
the GE request for specific exemption recognizes that the
current Rule, and its failure to provide for a self-guarantee
for licensces like the Petitioners, has led to anomalous
results. Sve Commissioner Cuiciss’s comments on SECY-90-217 (a
copy of which is attached, at Annex A).
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dealing with licensees of overwhelning financial stability.
Licensees like tre Petitioners simply do not pre¢sent more than
a remote riskl/ of near-term, unanticipated bankruptcy or
other severe financis’ distress that mnight othervise make
reliance on a licensee’s gel f-assurances less than
rouuonablo.l/ P, not allowing a self-guarantee in the
limited circumstances advocated by the Petitioners, the
existing Rule unnecessarily increases the cost te the
petiticners, and other similarly situated licensees, of
achieving the Commission’s stated objective in promulgating the
Rule.

/ The risk of near-term failure presented by
licensees such as Petitioners, see infra notes 20, 27-32 and
accompanying text, compares favorably, for example, with the
projected risk of failure associated with letters of credit
issued by banks. As calculated in a report recently prepared
for the Commission Staff by an outside contractor, the failure
rate of such bank letters of credit {s estimated to be 0.5
percent. "“Report on Analysis of Criteria for Self-Guarantee by
NRC Licensees," ICF Incorporated (March 1991), NRC~02-91-001,
at 27) [hereinafter, ICF Report). Note that such letters of
credit are an acceptable form of providing decommiesioning
funding assurances under the present Rule.

8/ As noted by Commissioner Curtiss, licensees of a
financial strength such as the Petitioners do not seem to
present the problem of diversion of decomnissioning reserves to
other purposes in the face of financial difficulties that apply
to less financially secure licensees. Seg Commissioner
Curtiss’s comments, gJpra note 6.
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General Electric and Westinghouse submit this
Potitlonl/ because they are affected adversely and
unreasonably by the limitations in the Decoramissioning Rule.
The lack of an internal method of decommissioning funding
assurance imposes unwarranted compliance costs upon them. In
sum, the Petitioners currently are being affected adversely by
the terms of the Rule due to the business form they have
adopted to conduct licensed activities, The existing Rule
compels GE and Westinghouse either to restructure their
licensed activities into less financially secure
licensee-subsidiariess (for which the Petitioners could then
provide parent guarantees) or to obtain external assurances at
a cost (in future years, literally hundreds of thousands of
dollars annually in non-recoverable charges) that will be quite
gignificant over the lives of their licensed activities.

For these reason., GE and Westinghouse ask that the NRC

recognize a new, appropriately limited category of

2/ Since this is a Petition for Rulemaking, rather
than a request for a specific exemption, the Petitioners need
not demonstrate herein (as section 50,12 of the NRC regulations
required in the exemption context) that they are adversely
affected vis-a-vis their competitors in nuclear fuel
fabrication or other businesses who have availed themselves of
a no-cost method of providing financ.al assurances under the
Rule ~- a method that is unavailable to the Petitioners. 1In a
rulemaking, it is enough to show that the Petitioners’ proposal
meetes the Commission’s declared goal of reasonable assurance of
adequate funding for decommissioning by providing an equivalent
degree of protection for public health and safety to that
currently required by the Rule.






The Petitioners propose that the Commission amend Part 30

of its regulations by adding a new “Appendix B," setting forth

the stringent financial test that must be met by licensees

seeking to avail themselves of the self-guarantee method of

providing decommissioning funding assurances. The

financial

test that the Petitioners urge the Commission to adopt for this

“Appendix B" would requive that the licensee meet all of the

folloving standards:

The Petitioners further propose that,

licensees

Sections

(1)

(11)

(ii4)

(iv)

be
I1 B,

a current rating for its most
recent bond issuance of AAA, &A or
A as issued by Standard and Poor's
Inc. (“S&P") or Aaa, Aa or A as
issued by Moody's Investors
Service ("Moody’s");

tangible net worth of at least 10
times the current decommissioning
cost estimate (or prescribed
amount if a certification is used):

tangible net worth of at least
$1 billion; and

assets located in the United
States amounting to at least 90
percent of total assets or at
least 10 times the current
decommissioning cost estimate (or
prescribed amount if a
certification is used).

required to follow the procedures

I1 ¢ and (to the extent germane)

found

111

under "Appendix B",

in
of

Appendix A in the same manner as those sections are applicable




-]10=

to parent companies under the existing pile.* In addition,
licensees using a self-guarantee would be required to forward
promptly to both the NRC and the licensee’s independent auditor
all ruports filed with the Securities and Exchange Commission
(the *“SEC"). Finally, in the event that the licensee’s most
recent bond issuance at any time ceased to be rated “A" or
above by either Moody's or S&P, the licensee would be required
to provide the NRC with notice of that fact t'ithin 20 days

after the change was published by the relevant rating service.

iV Section 111 B states that the company’s
independent certified public accountant must have compared the
statistics used by the company in the financial test with the
amounts reported on the company's independently audited,
year-end financial statements for the most recent fiscal year.
The licensee is required to inform the NRC within 90 days if
that comparison reveals that the company no longer satisfies
the financial test. Section II C statves that the company aust
repeat its passage of the financial test within 50 days of the
emi of each fiscal year and that if at that time the company
does not pass that test, the company must send the NRC notice
that the company will provide alternative financial assurance
within 120 days of the end of svch fiscal year. Section I11
provides that the terms of a gualifying guarantee must include
statements that the guarantee will remain in force unless
cancelled, such cancellation to take effect 120 days after
notice thereof to the NRC, and within 90 days of such notice,
alternative financial assurance must be provided. Section III
further provides that the financial test provisions remain in
force wuntil the NRC terminates a licensee’s license and any
trust established for decommissioning costs must be acceptable
to the NRC,
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IV. STATEMENT IN_SUPPORL OF THE PETITION FOR RULEMAKING

A. Further Refinement of the Decommissioning Rule _is
Needed

sanctioning a mechanism for self-guarantees is [ully
consistent with the fundanental objective of the
decommissioning funding assurance reguirement as stated in the
Rule. The Rule was promulgated expressly in order to “provide
reasonable assurance that, at the ¢time of termination of
operations, adequate funds are available 80 that
decommissioning can be carried out in a safe and timely
manner . . . w32/ 7ne petitioners subnit that, if coupled
with &an appropriately demanding financial test and annual
re~certification, a self-guarantee by a licensee can clearly
provide ‘“reasonable assurance" that such funds will Dbe
available.

The crux of the rationale for denial ot the Petitioners’
August 20, 1990 requests for reconsideration lay in the
conclusion that a self-guarantee, like an internal reserve, did
not provide the same degree of assurance of the timely
availability of funding for decommissioning as would a parent
company guarantee. This conclusion was, in turn, premised on
the view, stated in the Staff’s Safety Evaluation Report (SER)

accompanying the March 7, 1991 denials, that "a parent company

i/ 53 Fed. Reg. at 24033.
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existing Rule, however, such licensees are able to provide
guarantees for their subsidiaries that hold NRC licenses. 1f,
as Petitioners believe, an adegquate "“early warning system" can
be established to foreshadow a licensee’'s slide toward
inability to meet its financial obligations, no reason would
remain not to accept the assets of the licensee itself as the
basis for dec-mmissioning funding assurance for its own
licenses. Once the reliability of such an "“early warning" is
recognized, a rule that uniformly rejects all forms of
sel {~guarantees, but permits parent guarantees by less
financially stable entities, is clearly arbitrarily
discriminatory against qualifying license¢s that elect not to

reorganize their corporate structures to create a

parent/licensee rclntionship.ll/

Clearly, there is nothing inherent in a self-guarantee

that makes it an inappropriate means of assuring financial

responsibility for the future <clean-up of contaminated

i3/ Such reorganizations are by no means simple or
cost-free exercises to be 1lightly undertaken, They would
disrupt existing chains of command and long-established
customer relationships. In some instances, they might regquire
the consent of lenders or customers (and such consents might be
obtained only if commercial parent guarantees were given for
the new subsidiary’s obligations). At a minimum, such
reorganizations would require parallel and duplicative
structures (e.g., Boards of Directors, managers, reporting
requirements) that would be inherently wasteful. We question,
moreover, whether it 1is sound regulatory policy to provide
encouragement for fractionating responsibility for the conduct
of NRC-licensed activities.
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facilities. The U.S8. Environmental Protection Agency, from
which the Rule’s financial test standards for the parent
company guarantee were borrowed, accepts the self-guarantee as
a method of providing financial assurance of funding the
closure of hazardous waste facilities.®® wnat is called for
in refining the Rule is not the rejection of all
self~guarantees, but the iden:tification of the appropriate
criteria for their use.

The existing Rule imposes costs upon licensees without
1.orents that are significantly in excess of the costs incurred
by licensees who are otherwise similarly situated, except that
they do have = majority shareholder. As detailed in the August
1990 reconsiderativn petitions, various licensees, including
certain competitors of GE and Westinghouse, met the
decommissioning funding assurances reguirement of the Rule
either by obtaining guarantees from existing parents, which are
of much less financial capacity than Petiticners, or by forming
parents that could provide a guarantee at no expense to the
licensee or its parent, In other cases, state governmental
licensees provided the Commission with virtually no-cost
assurances in the form of mere promises to obtain the funds
when necessary. Meanwhile, those companies, such as the

Petitioners, that, for significant and wvalid commercial

14/ See 40 C.F.R. Parts 264 and 265. The Petitioners
also note that even the Commission’s own rules permit self-
guarantees by licensees, through annual certified financial
statements, »f payments of deferred premiums which might become
due under the Price-Anderson Act’s nuclear liability regime.
See 10 C.F.R. §140.21(e).
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reasois, have not reorganized their corporate structures,
incurred the cost of obtaining a line or lettc: of credit. The
cost of satisfying the Rule through a line or letter of credit
is significant to Petitioners -- especially when compared with
other licensees who are able to satisfy the Rule through
essentially no-cost methods. Vhen the licensees reqguired to
incur such extra cost are manifestly capable of satisfying the
objectives of the Decommissioning Rule through aa annually
re-certified self-guarantee, the unnecessarily disparate
treatment resulting from the Rule is inconsistent with the
public interest in cost-effective regulation.

The Petitioners also propose that the revision to the Rule
be limited to licensees other than eloctric utility licensees
under Part 50 of the Commission’s regulations. Electric
utilities licensed under Part 50 do not need the reguested
alternative to the present Rule, Under iC C.F.R. § 50.75,
electric utilities are permitted to build up their financial
assurances for decommissioning over the life of the reactor,
periodically placing such monies as are accumulated in an

external sinking tund.lﬁ/ Other (i.e., non~utility) Part 50

i3/ This “step-wise" procedure available to electric
utilities undar § 50.75 was apparently recognized by the
Commission as a basis for less diversity in the acceptable
methods by which such a utility licensee could provide
finan~ial assurance for decommissioning, because the Rule does
not peirmit electric wutility reactor licensees to provide
assurance through a parent company guarantee. See 10 C.F.R.
§ 50.75(e)(3).
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decommissioning funding methods here, #4&/ He specifically
explained that concern "that a financially-troubled licensee
might find it necessary to divert its decommissioning reserves
to other purposes . . . would not seem to apply to a licensee
that has exhibited the level of financial stability and assete
of Gn."llf Commissioner Curtiss correctly saw as anomalous
the fact that "CE’s assets and financial gqualifications far
exceed those required to satisfy the Appendix A financial tests
for parent company guarantees " but that it could not rely on
chose same assets to guarantee decommissioning under its own
licenses. In sum, he concluded that, notwithstanding the
concerns expressed by the Commission in 1988 about internal
reserves, "the degree of financial assurance that we would
have if we were to grant this exemption is no less than that
which would be afforded by the option of a parent company
guarantee . . . ."11/ Commissioner Curtiss’s comments are,
if anything, even more compelling in the present context, where
the Petitioners propose even higher financial standards for a
self-guarantee than are raquired by the Rule for a parent

company guarantee.

18/ Commissioner Curtiss’s comments, supra note 6
(Annex A).

i1/ 1d.

A8/ 14.






assurance" that timely and adeguate decommissioning funding
will be available. As discussed in detail below, the minimum
bond rating required by proposed Appendix B == “A" as issued by
Moody‘s or S&P -~ provides signiticantly greater protection
than the minimum rating currently required by Appendix A. The
tangible net worth requirement of the proposal is one hundred
times that specified in Appendix AR Moreover, companies
that could provide assurances through a self-guarantee would be
required to have a tangible net worth that is ten times the
estimated decommissioning costs (or prescribed level of
certification) rather than six times such amounts, which is
required by the Appendix A parent company guarantee financial
test. The Petitioners’ proposal would alse require that
companies forward to the Commission all periodic reports filed
with the SEC.

The mest comrpelling reason the proposed rule is justified
and in the public interest lics in the bond rating
regquirement. wond ratings are assigned by independent
entities, such as Moody’e or Standard & Poor’s based on their

evaluntions of relative investment gqualities of bonds and the

20/ According to the ICF Report, the failure rates of
manufacturing firms (such as the Petitioners) fall markedly as
net worth rises above $10 million. ICF Report, supra note 7,
at 6-8.

S e e e P —— e A B
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creditworthiness of their 1snucrs.2l/ Bond rating systems
were originated to provide investors with a method of assessing
the relative investment qualities of bonds. However, Moody’s
also notes that bond ratings are used by bank regulators "“to
classify bonds in their bank examination procoduro.“zg/
Rating symbols are used by the rating services to indicate
gradations of investment quality (l.e., reliability of payment
of principal and interest obligations of the issuer). In broad
terms, ratings ranging from "Aaa/AAA" to "Baa/BBB" as issued by
Moody’s and S&P, respectively, are considered to be "investment
grade," while ratings ranging from “Ba/BB" to "C/C" are
“gpeculative grade."

In assigning .atings, Moody’s and 8&P collect statistics
and information about an issuer and its bond issuances, such

information being provided by that issuer as well as being

L/ See, €.d., i otes on Who and
How, Points of Interest, Vol. II1I, No. 3, (Spring 1991) (Dean
Wicter Publication) (both Moody’s and Standard & Poor’s rate
bonds by looking “"primarily at the overall financial health of
the issuer, its repayment history, and what kind of collateral,
if any, stands behind the bond").

22/ Moody’s Corporate Bond Ratings. The first
several pages of Moody’s rating publications contain a key to
Moody’s rating system and investor services. That key includes
the following topics: Moody’s Corporate Bond Ratings; Key to
Moody’s Corporate Bond Ratings. See, £.9., Moody’s Public
Utility Manual, Vel. I, vii (1989): Moody’s Transportation
Manual x (1989). citation in this Petition *o information
found in those topic sections shall be to Moody’s Corporate
Bond Ratings or to Key to Moody's Corporate Bond Ratings.
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gathered by the rating services from other sources that those
services consider reliable.%® The rating symbol ultimstely
accorded to an issuance reflects past, present and future
risks. As explained by Moody’s, "ratings involve judgments
about the future . . . [but are also] used by investors as a
means of protection . . . [therefore] the effort is made when
assigning ratings to look at ‘’worst’ potentialities in the
'visible’ future, rather than solely at the past record and the
status of the prolcnt."zi/

An issuer’s financial condition may change over time:
therefore, the bond rating for any issuance is not static.
Moody‘’s describes the requirement for bond rating review and
revision as follows:

The quality of most bonds is not fixed and
steady over a period of time, but tends to
undergo change. For this reason changes in
ratings occur so as to reflect these
variations in the intrinsic position of
individual bonds. A change in rating may
thus occur at any time in the case of an
individual issue. Such rating change should
serve notice that Moody’s cbserves sone
alteration in the investment risks of the
bond or that the previous rating did not
fully reflect the quality of the bond as now
seen, While because of their very nature,
changes are to be expected more frequently
among bonds of lower ratings than among
bonds of higher ratings, nevertheless the

23/ See Standard & Poor’s Bond Guide 10 (July 1929)
(hereinafter Bond Guide]).

24/ Moody‘’s Corporate Bond Ratings, gupra note 22.



user of bond vatings should keep close and

constant check on all ratings =-- both high

and low ratings =~ thereby to be #%le to

note promptly any signs of change in

investment status which may occur.
Bond ratings may be suspended or withdrawn by a rating service,
for example if "new and material circumstances arise, the
effects of which preclude satisfactory analysis" or 1if
available data are not sufficiently up to date to allow an
opinion of investment gquality to be formed, 2%/ Thus, bond
ratings are infinitely sensitive to a broad range of factors
relating to an issuer and a particular debt issuance. In
addition, statistics show that the rating systems work as
predictive tools -~ bonds holding ratings of "A" or better have
an extremely low default rate over both short and long periods
of time.

In a study published by Moody’s on Cocrporate Bond Defaults

and Default Rates®l/ from 1970 through 1990, it is reported

that average one year default rates over that entire

43/  14.
&8/ 14
2L/ Corporate Bond Defaults and Default Rates

1970-1990, Moody’s Special Report (Jan. 1991) [hereinafter
Moody’s Report]. Relevant excerpts from the loody’s Report are
attached (at Annex B) for the Commission’s information and
convenience. The Moody’s Report used the actual or implied
(i.e,, adjusted) rating on each issuer’s senior unsecured debt,
intended to "“yield an assessment of risk that is relatively
unaffected by special considerations of collateral or of a
subordinated position within the capitol structure." Id. at 7.
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princlpal'lﬂ/ and the Moody’s Report clearly shows the
accuracy with which such ratings have been assigned in the past.

In contrast, the average one year default rates since 1970
for issuers rated "Baa", which constitutes an acceptable rating
for parent company guarantors, is more than four times higher
than the average one year default rates for issuers rated “A"
or better,*d/ Statistiuvs in the Moody's Report alse show
that average cunulative default rates for issuers rated "“Baa"
are approximately 2 1/2 times greater than such default rates
for issuers rated "A" or better six years after such ratings
were issued; that three to five years following the issuance of
such ratings, "Baa" rated issvers’ average default rates are
approximately 3 times such default rates for issuers rated "A"
or bettei; and that in the second year following the issuance

of such ratings, "Baa" rated issuers have average cumulative

a8/ Debt carrying a rating of "A" is described by S&P
as follows:

Debt 1ated ‘A’ has a strong capacity to pay
interest and repay principal although it is
somewhat more susceptible to the adverse
effects of changes in circumstances and
economic conditions than debt in higher
rated categories.

Bond Guide, sgupra note 23, at 10. Moody’s defines "A" rated
bonds in a similar fashion. gee Key to Moody’s Corporate Bond
Ratings, supra note 22.

21/ See Moody'’s Report, supra note 27, at 32, Table
2.




default rates that are at least 5 times such default vates for
issuers rated "A" or better, %/

It has been stated that the mortality rates for bonds rated
BBB/Baa "beain to increase almost immediately after
1-nunnco,"11/ and the estatistics in Moody’s Report bear that
out =« from 1$70 through 1990, fourteen issuers had a rating of
"Baa" on the January 1st of the calendar year during which they
dotnultod.AA/ Such statistics are not surprising: bonds
rated "Baa" constitute the lowest level of investment grade,
and, indeed (unlike bonds rated "“A"), have “speculative

characteristics" according to naody'c.li/

a2/ See id. at 33, Table 4.

13/ B Altman, Measvr Lorporate Bond Mortality and
Performance, The Journal of [{inance, vol. XLIV, no., 4, at 913
(Sept. 1989).

24/ Moody's Report, supra note 27, at &, Figure 5.

i3/ As explained in the Key to Moody‘s Corporate Bond
Rating,

[b)Jonds which are rated Baa are considered
medium grade obligations, i.e., they are
neither highly protected nor poorly
secured. Interest payment and principal
security appear adequate for the present but
certain protective elements may be lacking
or may be characteristically unreliable over
any great length of time. Such bonds lack
outstanding investment characteristics and
in fact have speculative characteristics as
well.

Key to Moody’s Corporate Bond Ratings, gupra note 22, S&P
describes bonds rated BBB in a similar manner. See Bond Guide,
supra note 23, at 10.
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.dgh level of assurance of ample warning of future financial
difficulties of licensees using the self-guarantee and will be
able to require a suitable alternative method for assurance of
funding long before any such licensee might become unable to
meet its financial obligations. Bonds with a rating of "A" or
better virtually never go into default in the near tcru.lﬁ/
nor do their issuers descend into bankruptcy without ample
prior warning signs ~- ample enough for the Commission then to
require alternative means of financial assurance for
decommissioning funding in future years.

Specific questions might be raised during the requested
rulemaking about the large-scale and much publicized defaults
of Texaco 1Inc. ("Texaco") and the Washington Public Power
Supply System ("WPPSE"). The bond rating history ef those
well~-known defaults, in fact, further supports the reliability

of the rating systen.

18/ The Moody’s Report indicates that in the entire
twenty~-one-year period covered, only three issuers defaulted
within the calendar year at the beginning of which they held a
rating of "A" or better. §ee Moody’s Report, gupra note 27, at
8, Figure 5. The default of DFC New Zealand and its subsidiary
DFC New Zealand Overseas Investmen* (collectively, "DFCY),
which held "Aa" ratings at the beginning of the year in which
they defaulted, occurred as a result of the New Zealand
Government’s privatization of DFC. The default of Manville
Corporation ("Manville"), which held an A rating at the time it
defaulted, occurred when that company declared bankruptcy to
avoid potentially vast liability resulting from asbestos
poisoning litigation. The DFC and Manville defaults clearly
represent highly unusual instances, and are consistent with the
Petitioners’ position that the proposed rule revision offers
"reasonable assurance" of adeguate and timely decomnissioning
funding.



2P

Texacoe originally commande® a "triple A" rating, That
ruating declined over a five-year period, ending in
”d-tnult“ll/ (bond payments were deferred) as a result of
litigation over its acquisition of Getty Oil. 1In January of
1984, Texaco acqguired Getty 0il, taking on $9 billion of debt.
Pennzoil Co. brought suit against Texace for tortious
interference with Pennzoil’s allegedly pre-existing merger
agreement with Getty O0il. 1In late 1985, Pennzoil won the suit
and was awarded $10.53 billion in damages. In 1987, Texaco
filed for bankruptcy protection under Chapter 11 and bonds
issted by both Texaco and Getty O0i) were in default. The
following table documentg the downrating, .s issued by S&P,
suffered by Texaco and its subsidiary, Getty 0il, over the
course of that suit and its aftermath. Both issuers lost their

"AY ratings more than a full year before the Texaco default.

e—

a1/ Texace went into "default" because it deferred
interest payments on its bonds. However, eventually both
principal and interest were paid by Texaco on those obligations
when Texuco emerged from bankruptcy.



—eATE . TEXACO RATING __ GETTY O1L RATING

Original

Rating AAA AAA
iuld Al+

Mar 84 AA~= AA~
May 85 A+ A+

Jul 8% NR

Dec 8BS B

Apr 87 D

The WPPSS default on bonds issued for nuclear projects 4
and % invelved a similar history of repeated downrating over a
long period of time. The bonds issued for projects 4 and 5
ware originally rated “A" by Moody’s. Due to cost overruns and
diminished demand for power, WPPSS debt issued on projects 4
and 5 experienced rating cuts over a two-year period. WPPSS
debt issued on projects 4 and 5 ultimately went into default in
July of 1983, when a Washington State court determined that the
contracts funding the bonds’ repayment obligations were
unenforceable. The table below documents WPPSS rating cuts by
Moody’s. Again, a rating below "A" long pre-dated the bonds’
default.
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WASHINGTON PUBLIC POWER SUPPLY SYSTEM
(WPPES)

RATING OF BONDS
FOR PROJECTS

RATE W
Original
Rating Al
Jun 81 Baal
Jun 83 Caa

The history of the rating agencies’ success in predicting
the likelihood of default in any year, and their ability to
keep pace with changing conditions, indicate that the judgments
‘of the financial marketplace are a highly reliable predictor of
an issuer’s ability to meet its future financial obligations
(even obligations many years into the future); they should be
ne less reliable as a predictor of a licensee’s capacity te
provide timely and adequate docommis:ioninq funding.ll/ The
rating agencies clearly are very adept at gauging changes in an
issuer’s creditworthiness. Thus, the bond rating requirement

of the proposed rule provides a sound means for the NRC to be

a8/ Indeed, the rating agencies take an issuer’s
other financial obligations into account, including
environmental cleanups and decommissioning responsibilities,
wvhen issuing and adjusting the ratings they publish,
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course of a fiscal year, and the forwarding of all periodic
reports required under the federal securities laws -- operate
to provide the NRC with assurance of decommissioning funding
equal to or greater than the assurances already accepted by the
NRC wunder the present Rule. The rule proposed by the
Petitioners is sufficiently demanding to outweigh tne concerns
expressed in the SER over the lack of a separate guaiantor
entity with segregated financial resourcrs. As noted above,
the Moody’'s Heport demonstra“es that "Baa/BBB" issuers have a
significantly greater likelihcod of default within the course
of a calendar year after being so rated than companies with “A"
or better ratings have. Thus, parent companies that merely
satisfy the "Raa/BBB" bond rating requirement in Appendix A
clearly «annot provide better financial assurance, merely;y by
virtue O their Ygseparateness," than can qualified
sl f-guarantors under proposed Appendix B.

Not only does the proposed rule adequately alleviate
concerns over the lack of a separate entity as guarantor, but
any possible risk caused by that lack of segregated financial
resources is no different in kind or substance from the risk of
a parent that supplied a guarantee for its subsidiary-licensee
going bankrupt. A parent company could declare bankruptcy and
put decommissioning funds at the risk of creditors’ superior

claims in the same manner a licensee could. Indeed, it is not

at all unusual that, when a parent company enters bankruptcy,
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many (if not all) of its majority-owned subsidiaries likewise
enter bankruptcy. In the case of wholly-»wned subsidiaries,
ragsort to bankruptcy simultaneous with the parent is even more
f 2quent. In the words of Commissiorer Curtiss, "the
Commission found that risk to be tolerable for a parent company
guarantee; 1 see no reason to differentiate the situation [of a
self-yuarantee], particularly in view of the undisputed
financial health of [one of the Petitianars]."iﬁ/

Other concerns expressed by the NRC are equally inapposite
in light of the stringency of the proposed rule revisions.
When the Commission promulgated the Decommissioning Rule, it
was concerned over the internal reserve method of providing
funding anlurancos.‘ﬁj The Staff raised those issues again
when the NRC rejected the exemption an® reconsideration
petitions submitted by “E and Westinghouse. Hnwever, the rule
revisions proposed by the Petitioners do not involve the same
issues that concerned the NRC when it rejected the internal
reserve method in the original Rule. The internal reserve wvas
rejected, at least in large part, in 1light of the financial
risks taken, and financial difficulties experienced, by

utilities. The proposed rule revisions to Part 50 do not cover

43/ Commissioner Curtiss’s comments, supra note 6
(Annex A).

46/ See 53 Fed. Req. 24032-33.



electric utility licensees. Moreover, the NRC did not consider
whether a self-guarantee or internal reuerve would have bevn
adeguate if the licensee had (and demonstrated annually) the
financial strength required by some test more demanding than
that for a parent company guarantor. The proposed rule
revisions are supported by empirical evidence that demonstrate
such adegquacy.

Moreover, the NRC now has infoimation about the financial
capabilities of its licensees that was unavailable at the tine
the Decommissioning Rule was adopted.il/ This information
demonstrates that the number of licensees who could qualify to
give a self-guarantee under the proposed rule is relatively
small,iﬁ/ meaning that the adnministrative burden on the NRC
staff ¢f monitoring continuing fulfillment of the financial
criteria would likewise be gquite modest. The Commission no
longer faces uncertainty aktout a licensee’s ability to provide
decommissioning funding assurances, and licenseas capable of
satisfying the proposed rule have financial strengths far in
excess of companies from which the NRC has stated that it will

accept parent company guarantees. The Commission should also

47/ SECY~91~142 (May 16, 1991); ICF Report, sgupra
note 7.
48/ Using the information in the ICF Report, it seems

very likely that fewer than 100 NRC licensees would gqualify as
self-guarantors under the proposed rule revision.



note that, because the proposed rule revisions require a
company to be subject to the Exchange Act and to forward to the
NRC copies of all SEC filings made by that company, the NRC
would receive financial information on a timely basis taat it
was not assured of receiving at all when it rejected an
internal reserve method of assurance. Finally, as explained in
previous petitions, the self-guarantee of the proposed rule is
different from, and more demanding than, an internal reserve

because of the annual re-certification reguirement.

C. The Rule Reguested By the Petitioners l1s in _the
Pubiic Interest

The proposed rule encourages direct licensee
responsibility by financially strong companies rather than by
structural artifices possibly conjured up to meet the letter of
the Rule’s parent company guarantee regquirements. As discussed
in previous petitions, the failure of the ... rent Rule to allow
for self-guarantees by financially strong, independent (i.e.,
non-subsidiary) companies may discourage such companies from
becoming licensees, due to the additional cost of the available
decommissioning funding assurances methods if they become
licensees. The current Rule thereby appears to provide such
companies with an incentive to create less financially secure
subsidiaries to hold NRC licenses. Quite the contrary,
consclidation of financial resources in a single 1licensed
organization is in the public interest because the performance

of all licensee responsibil.ties is thereby enhanced.
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The preoposed rule further promotes the public interest by
allowing licensees without parents to conserve valuable
resources by executing a self-guarantee rather than expending
increasing amounts of money for a letter or line of credit (the
cumulative cost of which, during the next 40 years, is
estimated tu be in excess of several million dollars for each
of the Petitioners). Funds expended on a letter or line of
credit are unrecoverable and, although it is expected that each
of the Petitioners will continue te be financially strong
throughout this period, the expenditure of such funds is
unwarranted. It cannot be in the best interest of the public
to have such large amounts devoted ¢to the Petitioners’
providing funding assurance when a self-guarantee provides the

NRC with more than adequate decommissioning funding assurance.

V. CONCLUSION

The relief sought by GE and Westinghouse in this Petition
is the promulgation of a revised rule providing for
decommissioning funding assurances through the execution of
sel f-guarantees by certair NRC licenser_. .ader 10 C.F,R. Parts
30, 40, 50, 70 and 72, subhject to their satisfying strict
financial criteria. The Petitioners have attached a copy of
such a rule revision as Exhibit A,

In this Petition, GE and Westinghouse have shown that,

should the Commission adopt the proposed rule revision,
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EXHIBIT A
ATTACHMEN™ TO PETITION FOR RULEMAKING

Proposed Rule

1. Section 30.35(f)(2) is amended to read as follows:

(2) A surety method, insurance, or other guarantee
method. These methods guarantee that decommigsioning
costs will be paid. A surety method may be in the form
of a surety bond, letter of credit, or line of
credit. A parent company guarantee of funds for
decommissioning costs based on a financial test may be
used if the guarantee and test are as contained in
Appendix A to this part. A parent company guarantee
may not be used in combination with other financial
methods to satisfy the requirements of this section. A
guaranter of funds by the applicant or licensee for
decommissior.ing costs based on a financial test may be
used if the guarantee and test are as contained in
Appendix B to this part. A guarantee by the applicant
or licensee may not be used (1) in combination with any
other financial methods to satisfy the requirements of
this section or (2) in any situation where the
applicant or licensee has a parent company holding
majority control of the voting stock of the company.
Any surety method or insurance used to provide
financial assurance for decommissioning must contain
the following conditions .

2. A new Appendix B is added to Part 30 to read as
follows:

Appendix B -- Criteria Relating to Use of Financial Tests and
Self Guarantees for Providing Reasonable Assurance of Funds for
Decommissioning

I. Introduction

An applicant or licensee may provide reasonable
assurance of the availability of funds for decommissioning based
on furnishing its own guarantee that funds will be available for
decommissioning costs and on a demonstration that the company
passes a financial test. This appendix establishes criteria for
passing the financial test for the self guarantee.

I1. Financial Test

A. To pass the financial test, the company must meet all
of the following criteria:



The company must have:

(1)

(i1)

(1i1)
(iv)

A current rating for its most recent bond issuance of
AAA, AA, or A, as issued by Standard Poor's or Aaa, Aa,
or A, as issued by Moody's: and

Tangible net worth at lee#st ten times the current
decommissioning cost estimate (or prescribed amount if
a certification is used); and

Tangible net worth of at least §1 billion; and

Assets located in the United States amounting to at
least 90 percent of total assets or at least ten times
the current decommissioning cost estimates (or
prescribed amount if certification is used).

The company's independent certified public accountant
must have compared the data used by the company in the
financial test, which is derived from the independently
audited, year end financial statements for the latest
fiscal year, with the amounts in such financial
statement. In connection with that pro.edure the
licensee shall inform NRC within 90 days of any matters
coming to the auditor's attention which cause the
auditor to believe that the data specified in the
financial test should be adjusted and that the company
no longer passes the test.

The company must have at least one class of eguity

securities registered under the Securities Exchange Act
of 1934.

- {15 After the initial financial test, the company must
repeat the passage of the test within 90 days after the
close of each succeeding fiscal year.

- 48 I1f the company nou longer meets the reguirements of
paragraph A of this section, the licensee must send
notice to the Commission of intent to establish
alternate financial assurance as specified in the
Commis. ion's regulations. The notice must be sent by
certified mail within 90 days after the end of the
fiscal year for which the year end financial data show
that the company no longer meets tne financial test
requirements. The licensee must provide alternate
financial assurance within 120 days after the end of
such fiscal year.




I11.

Company Guarantee

The terms of a self guarantee which an applicant or

licensee furnishes must provide that:

A.

The guarantee will remain in force unless the licensee
sends notice of cancellation by certified mail to the
Commission., Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of
the notice of cancellation by the Commission, as
evidenced by the return receipt.

The licensee will provide alternate financial assurance
as specified in the Commission's regulations within 90
days after receipt by the Commission of a notice of
cancellation of the guarantoee.

The guarantee and financial test provisions must remain
in effect until the Commission has terminated the
license or until another financial assurance method
acceptable to the Commission has been put into effect
by the licensee.

The licensee will promptly forward to the Commission
and the licensee's independent auditor all reports
filed by the licensee (in its capacity as a registrant)
with the Securities and Exchange Commission pursuant to
the requirements of section 13 of the Securities
Exchange Act of 1934,

1f at any time the licensee's most recent bond issuance
ceases to be rated in any category of A or above by
either Standard and Poor's or Moody's, the licensee
will provide notice in writing of such fact to the
Commission within 20 days after publication of the
change by the rating service.



3. Section 40.36(e)(2) is amended to read as follows:

(2)

A surety method, insurance, or other guarantee

method. These methods guarantee that decommissioning
costs will be paid. A surety method may be in the forr
of a surety bond, letter of credit, or line of

credit. A parent company guarantee of funds for
decommissioning costs based on a financial test may be
used if the guarantee and test are as contained in
Appendix A of 10 CFR Part 30. A parent company
guarantee may not be used in combination with other
financial methods to satisfy the requirements of this
section. A guarantee of funds by the applicant or
licensee for decommissioning costs based on a financial
test may be used if the guarantee and test are as
contained in Appendix B of 10 CFR Part 30. A guarantee
by the applicant or licensee may not be used (1) in
combination with any other financial methods to satisfy
the requirenents of this section or (2) in any
situation where the applicant or licensee has a parent
company holding majority control of the voting stock of
the company. Any surety method or insurance used to
provide financial assurance for decommissioning must
contain the following conditions .

Section 50.75(e)(1)(iii) is amended to read as follows:

(1i1) A surety method, insurance or other guarantee method.

These methods guarantee that decommissioning costs will
be paid. A surety method may be in the form of

Section 50.75(e)(2)(iii) is amended to read as follows:

(1ii) A surety method, insurance, or other guarantee

method. A parent company guarantee of funds for
decommissioning costs based on a8 rinancial test may be
used if the guaraatee and test are as contained in
Appendix A of 10 CFR Part 30, A parent company
guarantee may not be used in combination with other
financial methods to satisfy the requirements of this
section. A guarantee of funds by the applicant or
licenseas for decommissioning costs based on a financial
test may be used if the guarantee and test are as
contained in Appendix 8 of 10 CFR Part 30. A

guarar tee by the applicant or licensee may not be used
(1) in combination with any other financial methods to
satisfy the requirements of this section or (2) in any
situation where the applicant or licensee has a parent
company holding majority control of the voting stock of
the company.
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corrissioner Curtiss' comments oh SECY-30-217:

* disapprove the staff's proposal to dany GE's regquest for an
exermption from the regulaticns requiring licensees to establish
external funds or use §Sie cther indopendent, externral nechanisn
t2 ensure the availability of funds for decommissioning.
Altheugh I am avare ¢f thae fart that eha Cemtigplon apecifically
lonsideras and rojeetead rulemaiing propeosals that would have
parmitted the \yges Of inTtarnal rPasdives ur ‘seir-insurance" for
seconn.ssioning funding, as GE pioposes in i{ts applicatien for
exemption, several consideraticns lead n=e to the cenclusion that
the concerns that the Commission had about internal reserves and
self-insurance sheuld neot preclude GE frox using such
decomnissioning funding zmethods here. In partioular, 2 would
n0%0 wtAs fellowing:

L sne NRC staff's censultant cn-methods to finance
dacommissioning has geneiwand that the uss ! [nternal
reserves "is acceptable and provides excellent
sesurance of avaliladbility of funds." (NUREG/CR-2899 -
Veility Financial Stability and cthe Avallability of
Funds for Decommissioning, Septenbar 1984, p. 13).
Despite the fact that internal raserves cannot be
effectively protected from creditors in the event of
pankruptey by the licansee, the NRC staff cencluded
that the internal reserve gpproach provides r¥sssvieblg
ABSUYapnge ShAT darsmeiegiening funde will re aValleble
vhéen they are needed by licensees and recommended that
the final decommisnioning rules allow the uaes of
internsl reserves (SEKCY«87+1U8: Proposed Final Rules on
Cecomzimsioning, Decenber 17, 1987, Appendix pp. -7,
§=13). The Commisalon's concern in rejecting that
staff recommendation =~ that & financidllye=trounled
licenses night find it necessary to divert its
decommissioning reservas to othar purposes =- would nen
§08% L0 ApPDly TO 3 liséness that nas exhibited the
level of financial stapbility and assets of GE.

o

In prorulgating decormnissioning funding regquiremsnts in
the lowelevel waste arsa, the Commission decided not o
permit, 9on & genAric basis, thé "use of stanc alcne
salf~1nsurance" to fund low=level waste site
stabilization and closure. At the sanme tixe, the
Comzission did indicate that it would evaluate the use
cf financial tests and self-insurance "prepesed by
licensees on & case~by-case basis." (Statements of
Censidaraticn: Licensing Regyirszents for land Digpocal
cf lLav-luvel waste, 47 g.gﬁngg* 87446, December 27,
1982), Thus, despite its lack of confidence that the
self-ingurance appreach would provide the necessary
reascnable assurance that all licenseas would have site
clesure funds aveailable when needed, the Commissieon
neld opern the pesgibility that the self-insurance
approach could e justified for .icensees wiho



denmonstrate “helr {lnancia:. Malificat

Edal el =)
view, the logie &2 thé approach jaxen for lowsloval
Wakle decommissioning appliies with equal force hers
~here GE has 2sde just sguch a demonstrat.on wi

with regerd

t0o the licenses which it holds.

P While the decommissioning regulations de net allow the
use of inteynad AeARTVAS Or SQl{~"*"UATAnNtirw, they ae
peruil nen=licensee parent cocRpany guarantees whexd &
parent organization zeets certain financial tests set
out in 10 CFR Part 10, Appendix A. GE's assets and
financial Qualifications far exceed those required to
satisfy these financial tests for sarent company
guarantees. In fact, GE will satisfy the
deccruissioning funding requirenents f{or a GRE

WoS{Alary, ReutarsStoles, by proeviding a ;urcnt
SOnpAnY quarantes based on GCE's own intearnal 'ranc;e‘
apabilities. It would be an anomaly to permit GE to
provide an internally-funded parant cem

-~~»€AX’*} FUaTANSM
for a sudbeidia But véguice QL S0 establish extarmal

teserves to fund decomnielioning where GE iltself (g the
naped licenses.

it appears to me that the degrea of fin 4¢
“vsance that we would have (if we were Lo graat this
exemption is ne less than that which would be afforded
by the option of & parent company guarantee, an optien
that {s explicitly allowad by the degsumissioning
*uiss. In fect, the very concerns that have bsan
exprossad about granting this type of ox.mption -« that
a company might declare banxru;t.y, thereby placing
decommirsioning funds at the risk of Ccreditors'
supsrior claimg -= are "o di.ferent than the situaticr
that ve woull T»:e under the cption of a parent company
guarantee. The Commission found that risk to be

tolerable for & parent ccempany guarantee; I see no
reason to different’ate the situation nhere,
particularly in view of the

of the applicant.

"

dndigputed financial heaith

subtect

AT Aannval

ror the foregoing resasons, I would grant the exemption,
"0 the regquirenent that GE be rsquired to regertily o
"eRic ehat it Leeis the rinancial test criteria ae
<FR Fart 20, App:- A, secticns TT.A.Z and A, 2 C

LR e
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9390, 96 yorate issuers -~ 78 of them rated by Moody's - defauhed $2s
) p - -~ -~ - o T , s | - & . - o 4 -
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Share of Defaulting Debt by Industry
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Corporate Bond Defaults and Default Rates 1970-1990 . : Moody's Special Report
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Figure 8

Average One-Year Default Rates

1870-1990

Figure 9

Average One-Year Default Rates
1883-1990
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Average Ten-Year Default Rates
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Average Fifteen-Year Default Rates
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NUCLEAR REGULATORY COMMISSION
10 CFR Parts 30, 40, 50, 70, and 72
[Docket No. PRM-30«59)
General Electric Co, and Westinghouse Electric Corp.;

Filing of a Petition for Rulemaking

AGENCY: Nuclear Regulatory Commission.

ACTION: Notice of receipt of petition for rulemaking.

SUMMARY: The General Electric Company and the Westinghouse
Electric Corporation request that the Nuclear Regulatory
Commission (WRC, amend ite regulations esteblishing general
regquirements for decommisgioning licensee facilities. The
petitioners request that the NRC issue a rule that would provide
& means for the self-guarantee of decommissioning funding costs
by certain NRC non-electric utility reactor licensees who meet
stringent financial assurance and related veporting and oversight

requirements,

DATES: Submit comments by (60 days following publication in the
Federal Register). Comments received after this date will be
considered if it is practical to do so, but assurance of
consideration cannot be given except as to comments received on

or before this date.



R R .

ADDRESSES: Submit comments to: Secretary, U.8. Nuclear
Regulatory Commission, Washington, DC 20855, Attention:
Docketing and Service Branch., For a copy of the petition, write:
Rules Review Section, Regulatory Publications Branch, Division of
Freedom of Information and Publications Services, Office of

Administration, Washington, DC 20856,

FOR FURTHER INFORMATION CONTACT: Joseph Wang, Chief, Engineering
and Deconmissioning Section, Radiation Protection & Health
Effects Branch, Division of Regulatory Applications, Office of
Nuclear Regulatory Research, U.S. Nuclear Regulatory Commission,
Washington DC. 2065%, Telephone (301)=492-3746 or Michael T,
Lesar, Chief, Rules Review Section, Regulatory Publications
Branch, Division of Freedom of Information and Publications
Services, Office of Administration, Washington, DC. 20558,

Telephone: (301)492-7758 or Toll Free: B00-368-5642,

SUPPLEMENTARY INFORMATION:
Background

The NRC has received a joint petition for rulemaking
submitted by the General Electric Company (GE) and the
Westinghouse Electric Corporation (Westinjhouse). The petition
was assigned Docket No. PRM-30-59 on July 11, 19%91. The
petitioners reguest that the NRC amend ite decommissioning
regulations contained in 10 CFR Parts 30, 40, 50, 70, and 72 to

provide a means for self-guarantee of decommissioning funding



costs by certain NRC licensees who meet stringent financial
assurance and related reporting and oversight requirements.
Electric utility reactor licensees under 10 CFR Part 50 are
excluded from this petition.

On June 27, 1988 (53 FR 24018), the NRC published a final
rule thit established general requirements for decommissioning
nuclear facilitics. These requirements provide assurance that
licensed facilities will be decommissioned in a safe and timely
manner and that adequate funds will be available for
decommissioning. Under the current decommissioning requirements,
licensees are permitted to provide financiai assurance of
decommissioning funding through prepayment, insurance, a surety
bond, a letter of credit, a line of credit, a parent company
guarantee, or the establishment of a sinking fund.

In March 1990, . petitioners each sought a specific
exemption from the financial assurance instrument requirements
discussed in the previous paragraph. The requested exemptions
would have enabled the petitioners to demonstrate financial
assurance by submitting a self-guarantee that otherwise met or
exceeded the criteria for qualifying parent company guarantees
under Appendix A to 10 CFR Part 30, The Commission denied the
requests for exemptions on July 31, 1990. The petitioners each
submitted a Petition for Reconsideration on August 20, 19%0. The
Commission denied these Petitions for Reconsideration on March 7.

1991, but invited GE and Westinghouse to submit a petition for






guarantee decommissioning funding costs when they themselves are
NRC licensees. However, according to the petitioner, less
financially strong institutions, such as insurance companies,
banks, and savings and loan inetitutions, are permitted to
guarantee the decommissirning funding costs o{ NRC licensees
without providing any evidence of financial strength.

Furthermore, according to the petitioners, licensees without
the financial capabilities of the petitioners may provide
qualifying parent company guarantees solely because these parent
companies are legal entities distinct from the subsidiary
licensees whose decommissioning funding they guarantee.

The petitioners state that the lack of an internal
decommissioning fuading method imposcs unwarranted compliance
costs upon them. The current rule compels the petitioners to
either restructure their licensed activities into less
financially secure licensee subsidiaries for which the
petitioners could then provide parent company guarantees or to
obtain external financial assurance at a cost that would be
significant over the term of their licensed activitius.

The Solution

The petitioners suggest that the NRC amend its regulations
pertaining to decommissioning funding to permit an additional
method for providing the required financial assurance. The
petitioners also suggest that the NRC add provisions in which it
would establish the criteria to be used in determining the

qualifications of a licensee to provide a self-guarantee of



funds. According to the petitioners, the suggested criteria for
self-guarantee of funds are more stringent than those currently
required for a parent company guarantee,

The suggested amendment would provide for the self-guarantee
of funds for decommissioning costs by any licensee, other than a
person licensed to operate an electric utility reactor under 10

CFR Part 50, that --

(1) Has no majourity shareholder, that is, a company without

a parent company;
(2) 1Is subject to the reporting regquirer nts of the

Securities Exchange Act of 1934; and

(3) Demonstrates a level of present and future financial

stability sufficient to meet the required financial test,
Need for the Amendments
The petitioners believe that their sugoested amendments are
i in the public interest. The petitioners state that the proposed

amendments would encourage direct licensee responsibility by
financially strong companies. The petitioners believe that the
current rule may encourage a financially strong, independent
company to create less financially secure subsidiaries to hold

NRC licenses in order to aveoid the additional cost of available

assert that the consolidation of financial resources in a single
licensad organization would enharce the perfurmance of all
licensee responsibilities thereby better achieving the stated

|

[

| decommiri yioning funding assurance methods. The petitioners
’ purpose of the required financial assurance provisions.



In addition, the suggested amendments would permit licensees
without parent companies to conserve valuable resources by
executing a salf-guarantee rather than expending incressing
amounts of money for a line or letter of credit. According to
the petitioners, the cumulative cost of a line or letter of
credit is estimated to be in excess of several million dollars
for each license over the next 40 years. These funds would be
unrecoverable and, in the petitioners’ view, this represent an
unwarranted expenditure of funds.

The Petitioners’ Suggested Amendments

The petitioners have suggested specific amendments to the
provisions of 10 CFR Chapter 1 to accomplish their suggested
amendments. The suggested amendments, with minor editorial
adjustments to codification and amendatory language necessary to
meet publication requirements, are as follows:

1. In § 20.35, the introductory text of paragraph (f)(2) is
revised to read as follows:

§ 30.35 Financial assurance and recordkeeping for
decommissioning.
* * * * »

(f) » . *

(2) A surety method, insurance, or other guarantee method.
These methods guarantee that decommissioning costs will be paid.
A surety method may be in the form of a surety bond, letter of
credit, or line of credit. A parent company guarantee of funds

for decommissioning costs based on a financial test may be used



if the guarantee and test are as contained in Appendix A to th
part. A parent company guarantee may not be used in combination
with other financial methods to satisfy the requirements of this
section. A guarantee of funds by the applizant or licensee for
decommissioning costs based on a financial test may be used if
the guarantee and test are as contaired in Appendix B to this
part. A guarantee by the applicant or the licensee may not be
used in combination with any other financial methods to satisfy
the requirements of this section or in any situation where the
applicant or licensee has a parent company holding majority
control of the voting stock of the company. Any surety method or
insurance used to provide financial assurance for decommissioning
must contain the following conditions:

. * * * -

2. A new Appendix B is added to Part 30 to read as follows:
Appendix B to Part 30 -~ Criteria Relating To Use of Financial
Tests and Self Guarantees for Providiny Reasonable Assurance of
Funds for Decommissioning

1. Introduction,.

An applicant or licensee may provide reasonable assurance of
the availability of funds for decommissioning based on furnisning
its own guarantee that funds will be available for
uecommissioning costs and on a demonstration that the coempany
passes a financial test. This appendix establishes criteria for
passing the financial test for the self guarantee.

II. Financial Test.
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D. 1. After tue initial financial test, the company must
repeat the passaye of the test within 90 days after the close of
each succeeding fiscal year.

2. 1f a company no longer meets the¢ requirements of
paragraph A of this section, the licensee must send notice to the
Commission of intent to establish alternate financial assurance
as specified in the Commission’s regulations. The notice must be
sent by certified mail within 90 days after the end of the fiscal
year for which the year end data show that the company no longer
meets the financial test regquirements. The licensee must provide
alternate financial assurance within 120 days after the end of
such fiscal year.

I11. Company Guarantee.

The terms of self guarantee which an applicant or licensee
furnishes must provide that:

A. The guarantee will remain in force unless the licensee
sends notice of cancellation by certified mail to the Commission.
Cancellation may not occur, however, during the 120 days
beginning on the date of receipt of tle notice of cancellation by
the Commission, as evidenced by the return receipt,.

B. The licensee will provide alternate finaicial assurance
as specified in the Compission’s regulations within 90 days after
receipt by the Commission of a notice of cancellation o. the
guarantee.

C. The guarantee and financial test provisions must remain

in effect until the Commission has terminated the license or

10



until another financial assurance method acceptable to the

Commission has been put into effect by the licensee,.

D. The licensee will promptly forward to the Commission and
the licensee’s independent auditor all reports filed by the
licensee (in its capacity as a registrant) with the Securities
and Exchange Commission pursuant to the requirements of section
13 of the Securities Exchange Act of 1934,

E. If at any time the licensee’s most recent bond issuance
ceases to be rated in any category of A or above by either
Standard and Poor’s or Moody'’s, the licensee will provide notice
in writing of such fact to the Commission within 20 days after
publication of the change by the rating service.

3. In § 40.36, the introductory text of paragraph (e)(2) is
revised to read as follows:

§ 40.36 Financial assurance and recordkeepinrg for
decommissioning,
. * * * *

(‘) - * *

(2) A surety method, insurance, or other guarantee method.
These methods guarantee that decommissioning costs will be paid.
A surety method may be in the form of a surety bond, letter of
credit, or line of credit. A parent company qguarantee of funds
for decommissioning costs based on a financial test may be used
if the guarantee and test are as contained in Appendix A of 10
CFR Part 30, A parent company guarantee may not be used in

combination with other financial methods to satisfy the

11
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requirements of this section. A guarantee of funds by the
applicant or licensee for decommissioning costs based on a
financial test may be used if the guarantee and test are as
contained in Acsendix B of 10 CFR Part 30, A guarantee by the
applicant or the licensee may not be used in combination with any
other financial methods to satisfy the requirements of this
section or in any situation where the applicant or licensee has a
parent company holding majority control of the voting stock of
the company. Any surety mathod or insurance used to provide
financial assurance for decommissioning must contain the
following conditions:
* * * * .

4. In § 50.7%, the introductory text of paragraphs
(e) (1) (1il) and (e)(2)(iii) are revised to read as follows:
§ 50.75. Reporting and recordkeeping for decommissioning

planning.

(.) * » *

(1) * * *

(1ii) A surety method, insurance or other guarantee method.
These methods guarantee that decommissioning costs will be pa.d.
A surety method may be in the form of a surety bond, letter of
credit, or line of credit. Any surety method or insurance used
te provide financial insurance for decommissioning must contain

the following conditions.

* * * . *




(2) * * *

(ii1) A surety method, insurance, or other guarantee
method. A parent company guarantee of funds for decommissioning
costs based on a financial test may be used if the guarantee and
test are as contained in Appendix A of 10 CFR Part 30. A parent
company guarantee may not be used in combination witih other
financial methods to satisfy the requirements of this section.
gharantee of funds by the applicant or licensee for
decommissioning costs based on a financial test may be used if
the guarantee and test are as contained in Appendix B of 10 CFR
Part 30. A guarantee by the applicant or the licensec may not be
used in combination with any other financial methods to satisfy
the requirements of this section or in any situation where the
applicant or licensee has a parent company holding majority
control of the voting stock of the company.

* * " w *

5. In § 70.25, the introductory text of paragraph (f)(2) is
revised to read as follows:

§ 70.25 Financial assurance and recordkeeping for
decommissioning.

- * * » -

(f) * =+ =

(2) A surety method, insurance, or other guarantee method.
These methods guarantee that decommissioning costs will be paid.
A surety methou may be in the form of a surety bond, letter of

credit, or line of credit. A parent company guarantee of f. lis
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for decommissioning costs based on a financial test may be used
if the guarantee and test are as contained in Appendix A of 10
CFR Part 30. A parent company ¢ . -antee may not be used in
comhination with other financial methods to satisfy tre
* irements of this section. A guarantee of funds by the
applicant or licensee for decommissioning costs based on a
financial test may be used if the guarantee and test are as
contained in Appendix B of 10 CFR Part 30. A guarantee by the
applicant or the licensee may not be used in combination with any
other financial methods to satisfy the requirements of this
section or in any situation where the applicant or licensee has a
parent company holding majority control of the voting stock of
the company. Any surety method or insurance used to provide
financial assurance for decommissioning must contair the
following conditions:
* * * * *
(Note: The petitioners’ suggested amendment to 10 CFR Part 72
was presented as an amendment to § 72,18, which was amended by
the final rule published June 27, 1988 (53 FR 24055). When Part
72 was revised on August 19, 1988 (53 FR 31648), the section
containing the provisions applicable to decommissioning was
recodified as § 72.30.)
Supporting Information

The petitioners assert that, coupled with an appropriately

demanding financial test and annual recertification, self-

guarantee by a licensee clearly provides reasonable assurance
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that sufficient decommissioning funds will be available. The
petitioners state that whatever incremental assurance of funding
availability may be achieved by a separate parent guarantee may
also be achieved by a licensee’s self-guarantee when the licensee
can show that it is substantially less likely to face bankruptcy
than a parent guarantor qualifying under Appendix A to 10 CFR
Part 30. The stricter financial test criteria suggested by the
petitioners, in their view, more than offset the benefits derived
from segregating a parent company’s assets in the event of a
bankruptcy by the subsidiary licensee.

The petitioners believe that an adequate early warning
system can be established to predict a licensee’s inability to
meet its financial obligations. Therefeove, there i no reason
not to accept the assets of the licensee itself as the basis for
decommissioning funding assurance for its own licenses.

According to the petitioners, the Environmental Protection Agency
accepts self-guarantee as a method of providing financial
assurance of funding of the closure of hazardous waste
facilities.

The petitioners believe that the bond rating requirements
contained in their suggested amendments provide an effective
early warning system concerning changes in a licensee’s financial
condition which may adversely affect the available of funds for
decommissioning. Bond ratings are assigned by independent
entities such as Standard and Poor’s or Moody’s and are based on

their evaiuations of relative investment qualities of bonds and

16



the creditworthiness of their issuers. The bund rating given an
issuance reflects past, present, and future risks. Bond ratings
are not static. They change in time to reflect the changing
financial condition of an issuer.

According to the petitioners, statistics indicate that
rating systems work as predictive tools. The petitioners state
that bonds holaing ratings of "A" or better, the petiticners’
suggested threshold, have an extremely low default rate over both
short and long periods of time. The petitioners indicate that
the incidence of any igsuer r.ted "A" or better defaulting within
8ix years following the receipt of a rating of "A" or better is
less than one percent. The petitioners state that this attests
to both the financial quality of the issuers who are rated "A" or
better as well as the integrity of the ratings system as a method
of assessing the current and future strength of the issuers.

Trhe petitioners note that the average default rates since
1970 for issvers rated "Baa" is more than four times higher than
the average one year default rates for issuers rated "A" or
better. 1In addition, six years after the ratings were issued the
average cumulative default rates for issuers rated "Baa" are
approximately two and a half times greater than the default rates
for issuers rated "A" or letter, three to five years after the
ratings were issued the average default rates for issuers rated
"Baa" were approxirately three times the rates for issuers rated
"A" or better, and in the second year after the ratings were

issued the default rates for issuers rated "Baa" were at least
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(2) Information as to the number or percentage of NRC
licensees that might be able to comply with the s.lf-guarantee
criteria proposed by the petitioners or any other self-guarantee
criteria proposed by the commenter.

Dated at Rockville, Maryland, this day of August 1991,

For the Nuclear Regulatory Commission.

James M. Taylor,
Executive Director for Operations.
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Enclosure 0

Commission SRM dated February 12, 199)



.’\ .a

: . Action: Bernero, NMSS
//"" % UNITED STATES Cys: Taylor
f" . i NUCLEAR REGULATORY COMMISSION Sniezek
v 8 WASHINGTON D C 20848 Thompson
) Blahs
», ¢ Murley, NRR
Fene? ‘ v Beckjord, RES
QFFICE OF THE ’.hfu.f)‘ 12, 1991 Meyer' AD"
SEORETARY (Bykoy ki, NMSS
MEMORANDUM FOR: James M. Taylor
Exacutive Director for © ations
FROM: Samuel J. Chilk, Secret
SUBRJECT: SECY~90-~420 = GENERAL E R1C AND

WESTINGHOUSE PETITION R CONSIDERATION OF
COMMISSION'S DENIAL OF REQUEST FOR EXEMPTION
FROM REQUIREMENTS OF THE DECOMMISSIONING RULK

This is to advise you that the Commission (with Chairman Carr and
Commissioners Rogers and Remick agreeing) has not objected to the
denial of the GE and Westinghouse petition for reconsideration.
Commissioner Curtiss believes that these particular licensees
have made a convincing case in support of their regquest that they
be allowed to meet the decommissioning funding requirements
through the use of self-guarantees and would therefore have
granted these licensees' requests for reconsideration and
exemption.

The staff should revise the proposed responses to General
Electric and Westinghouse, as indicated in the attached mark-up,
and indicate to General Electric and Westinghouse the willingness
to treat their petitions for reconsideration, with any
supplements they deem necessary, as petitions for rulemaking i*
they so desire. The staff should alsc indicate that such
rulemaking would be conducted on an expedited basis. The statt
should report to the Commission whether General Electric or
Westinghouse has indicated that it wishes to pursue rulemaking
and, if so, the staff should propose an expedited schedule with
completion in six to twelve months or earlier.

(RDOJ- (NMSS) (SECY Suspense: 3/6/91) 9100030

1f General Electric or Westinghouse desire to pursue rulemaking,
the staff should solicit their views, as well as the views of the
public, on what criteria might be proposed for self-guarantee and
the basis for the criteria. The staff should attempt to
determine the number or percentage of NRC licensees that might be
able to comply with any self-guarantee criteria proposed by
petitioners, commenters, or the staff,

tEDOY- (NMS3) (SECY Suspense: 3/29/91) 9100031
SECY NOTE: THIS SRM AND SECY~90-420 WILL BE MADE PUBLICLY
AVAILABLE 10 WORKING DAYS FROM THE DATE OF THIS
SRM
Pac'd O, €00

gty > l2-7/




NRC continues to believe that the Gf request 15 tantamount to seek

ntorma | rule change becovse +ti-propostt-wes Exptices ly-consrderes
WO LR FULOBALING ahg -wes-reseetenn. T GE wishes to pursue the ace
T self guarantees in relation to the decommissioning ruie, 1t shou
petition for rulemaking. 4

¢ letier ¢ a/ bt &7, 1990, NRC grarted your reguest for & tiame extens
the August 3 990, f111ng dead)ine. Ne said the NRC would notify vou of
the amRIssIon’ gecisior '(‘Ql'c‘f'g your petition request and that the extension
expire 15 days from the time you are notified. Therefore, you should
COmPly with the financial assurance requirements of the decommissioning rule

oy (insert cate of 10 days following EDO signature

*r
| ¢

wOl 1d

t

sincerely,

awe § M, 'Qv"x,l’
Cxecutive Director
4
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Attachment:
As stated

ce! Chalrman Carr
Comnissioner Roygers
Commissioner Curtiss
Commissioner Remick
OGC
GPA



