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RULEMAKING ISSUE
(NEGATIVE CONSENT)

-August 12, 1991
SEcY-91-252

f.QI: The Commissioners

From: Ames M. Taylor, Executive Director for Operations

Subiect: GENERAL ELECTRIC AND WESTINGHOUSE PETITION FOR RULEMAKING
TO ALLOW SELF-GUAPANTEE AS A VIABLE FINANCIAL ASSURANCE
MECHANISM FOR COMPLYING WITH THE COMMISSION'S
DECOMMISSIONING REQUIREMENTS

Puroose: To inform the Commission of the receipt of a petition for
rulemaking to allow self-guarantee as a viable financial
assurance mechanism for complying with the Commission's
decommissioning requirements, filed jointly by the General
Electric Company (GE) and the Westinghouse Electric
Corporation (WE), and to provide the Commission with the
staff's proposal for an expedited schedule for rulemaking.

Lummary: This paper presents the staff's response to the Staff
Requirements Memorandum (SRM) dated february 12, 1991
(Enclosure D) in which the Commission directed the staff to
propose an expedited schedule for rulemaking with completion
in 6 to 12 months, or earlier, should either General 1

Electric or Westinghouse Corporation petition for rulemaking
pn this matter.

B3ckaround: In SECY-91-142, dated May 16, 1991, the staff informed the !

Commission that both GE and WE had indicated an intent to
petition to the Nuclear Regulatory Commission (NRC) to allow
self-guarantee as a viable financial assurance mechanism for
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compliance with the Comission's financial assurance
requirements for decommissioning. The staff also presented
in SECY-91-142 the results of an initial effort to determine
the number of NRC licensees that might be able to enmply
with any self-guarantee criteria proposal, as directed by
the SRM dated February 12, 1991. In anticipation of the
GE/WE petition for rulemaking, the Office of Nuclear
Regulatory Research obtained contractual support to assist
the staff's expedited evaluation of the GE/WE petition.

Discussion: Notice of Petition for Rulcmaking

On July 11, 1991, a joint petition for rulemaking submitted
by GE and WE was docketed with the Comission (Enclosure A),
requesting that the Commission amend its decomissioning
criteria to allow the use of an alternate financial
assurance method which the petitioners belie"e would provide
the necessary assurance of the availability sf funds for
decommissioning at the time of decommissioning. A detailed
summary of the petition is provided in the notice of receipt
of petition for rulemaking (Enclosure B).

Also, as directed by the SRM dated February 12, 1991, the
staff is soliciting public comment through the notice of
receipt of petition for rulemaking. First, the staff is
soliciting comment on what criteria, other than those
suggested by GE and WE might be proposed for self-guarantee,
and the basis for such criteria. Second, the staff is
seeking comment as to the number or percentage of NRC
licensees that might be able to comply with the self-
guarantee criteria _ proposed by the petitioners.

Proposed Expedited Schedule

The staff's propesed expedited schedule is as follows:
.

Milestone Comoletion Date

1. Publication of Notice in
Federal Reaister September 1991

2. Public Comment Period Ends November 1991

3. Staff Analysis of Petition December 1991

L
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4. ' final Staff Report, including
analysis of public coments February 1992

5. Propcsed Rule to EDO March 1992

[pprdination: The Office of the General Counsel has no legal objection.
The resources needed to evaluate coments on the General
Electric Company and Westinghouse Electric Corporation
petition and to conduct the rulemaking are included in the
draft FY 1992-1995 Five-Year Plan (FYP).

Recomendation: That the Comission note:

The ED0 plans to sign the notice of receipt of petition for
rulemsking as set forth in the draft Federal Reatsttt notice
(Enclosure B), and the statement approving the notice of
receipt of a petition for rulemaking (Enclosure C) 10
working days from the date of this paper unless otherwise
instructed by the Commission.

/
ffg'.

f es . Taylor

k E ecutive Directorfor Operations
"

Enclosures:
A. GE/WE Petition for Rulemaking
B. FR Notice of Petition for Rulemaking
C. EDO Statement Approving the Notice of

Petition for Rulemaking
D. SRM dated February 12, 1991

SECY NOTE: In r.he absence of instructions to the contrary,-

SECY will notify the staff on Tuesday, August 27,
1991, that the Commission, by negative consent,
assents to the action proposed in this paper.

DISTRIBUTION:
Corranis sione rs
OGC
OCAA
OlG
LSS
GPA
EDO
ACRS
ACNW
ACLBP
SECY
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\ , .. SecretniY .QvAttn: Chief, Docketing and Services Branch f
V
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p
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Re: Joint Petition for Rulemaking from the w Geriehal
Electric Company and Westinchouse Electric Corporation

Dear Sirs:

On behalf of our client, the General Electric Company
("GE"), and pursuant to 10 C.F.R. 2.802, we submit herewith two
(2) copies of a Petition for Rulemaking which is being filed
jointly by GE and the Westinghouse Electric Corporation
(" Westinghouse"). On March 7, 1991, NRC Executive Director
for Operations, James M. Taylor, notified each of GE and
Westinghouse that the Commission would not grant their requests
for specific exemptions from the financial assurance
requirements of the Commission's Decommissioning Rule. Mr.
Taylor's letters invited GE and Westinghouse, if they wished to
pursue the acceptability of self-guarantees as a method of
assuring decommissicaing funding, to submit a petition for
rulemaking on the subject. The enclosed Petition for
Rulemaking responds to that invitation.

As noted in the Petition (see fn. 2), GE and Westinghouse
incorporate therein by reference their respective requests for
specific exemptions, filed in March 1990, and their petitions
.for reconsideration of the denial of those requests, filed on
August 20, 1990, as well as the NRC's responses thereto (dated
July 31, 1990 and March 7, 1991, respectively, including the
attachments thereto), and Commissioner Curtiss's dissent from
the denial of the GE request for exemption.

w w e. w.s ncum i n:. mu n <m m
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The notifications of March 7, 1991, indicated that, if a
rulemaking were requested, the commission would conduct it on
an expedited basis. On behalf of GE, we respectfully request
such an expedited rulemaking, so that, if possible, a revised
rule could be made effective by mid-March 1992. Such an
expedited rulemaking would, assuming the revised rule proposed
by the enclosed Petition were adopted, enable GE to avoid the
additional expense of renewing the financial assurance
mechanism it has provided to the commission to comply with-the
current Decommissioning Rule.

Thank you for your prompt attention to this matter.

Sincerely yours,

|' ** . 'L', c.G?c n v
Jay R. Kraemer

Enclosure:
Petition-for Rulemaking and Attachments / Annexes
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Attention: Chief, Docketing and Service Section sf

Re: Joint Petition for Rulemaking from the General
Electric Company and Westinghouse Electric Corporation

Dear firs:

On behalf of our client, Westinghouse Electric Corporation
(" Westinghouse"), and pursuant to 10 C.F.R. 2.802, we submit
herewith two (2) copies of a Petition for Rulemaking which is
being filed jointly by Westinghouse and the General Electric
Company ("GE"). On March 7, 1991, NRC Executive Director for
Operations, James M. Taylor, notified GE and Westinghouse that
the Commission would not grant their requests for specific
exemptions from the financial assurance requirements of the
Commission's Decommission 1ng Rule. Mr. Taylor's letters invited
GE and Westinghouse, if they wished to pursue the acceptability

'

of self-guarantees as a method of assuring decommissioning
funding, to submit a petition for rulemaking on the subject. The
enclosed Petition for Rulemaking responds to that invitation.

As noted in the Petition (see fn.2), GE and Westinghouse
incorporate therein by reference their respective requests for
specific exemptions, filed in March 1990, and their petitions for
reconsideration of the denial of those requests, filed on August
20, 1990, as well as the NRC's responses thereto (dated July 31,
1990 and March 7, 1991, respectively, including the attachments
thereto), anu Commissioner Curtiss's dissent from the denial of
the GE reques. for exemption.

The notifications of March 7, 1991, indicated that, if a
rulemaking were requested, the Commission would conduct it on an
expedited basis. On behalf of Westinghouse, we respectfully
request such an expedited rulemaking, so that, if possible, a
revised rule could be made effective by mid-March 1992. Such an
expedited rulemaking would, assuming the revised rule proposed

PTriSBURGil + }{ARRISBURG * ALLDi!DWN * Pil!LADELPfllA
WASl(ING10N. D C * WEST PALM BEACHBOSTON * BUITALO *
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by the enclosed Petition were adopted, enable Westinghouse to
avoid the additional expense of renewing the financial assurance
mechanism it has provided to the Commission to comply with the
current Decommissioning Rule.

Thank you-for your prompt attention to this matter.

Sincerely yours,

@

Barton Z. Cowan

BZC:dtk

Enclosures:

Petition for Rulemaking w/ Attachments
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I. INTRODUCTION

General Electric Company (" General Electric" or "GE") and

Westinghouse Electric Corporation (" Westinghouse"),

collectively referred to herein as the Petitioners, hereby

request that the Nuclear Regulatory Commission (the

" Commission" or "NRC") exercise its rulemaking authority and

promulgate a rule providing a means for self-guarantee of

decommissioning funding costs by certain NRC licensees who meet

stringent financial assurance and related reporting and

oversight requirements. The commission's current

Udecommissioning rule permits licensees to provide financial

assurance of decommissioning funding through several

mechanisms, including prepayment, establishment of a sinking

fund, insurance, a line or letter of credit, and a parent

company guarantee. The Petitioners propose that the NRC's

Decommissioning Rule be revised to permit an additional means

.

1/ See General Requirements for Decommissioning
Nuclear Facilities, 53 Fed. Reg. 24018 (June _ 27, 1988)
(" Decommissioning Rule" or " Rule"),
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of providing such assurance of decommissioning funding a--

l

self-guarantee for decommissioning costs by a licensee, other |

than an electric utility reactor licensee, that has no majority

owner, is subject to the reporting requirements of the

securities Exchange Act of 1934 (the " Exchange Act"),2/ and

meets certain stringent financial criteria far in excess of

those required by the Commission for a parent company guarantor.

A resume of the Petitioners' efforts to obtain NRC

approval of self-guarantees provides the administrative context
of this Petition for Rulemaking. In March of 1990, GE and

Westinghouse, respectively, sought specific exemptions from the

financial assurance instrument requirements of Parts 30, 40, 50

and 70 of -the Decommissioning Rule.M Under those requested

_ exemptions, GE and Westinghouse would have been able to satisfy

the subject financial assurance requirements in those Parts by

submitting a -self-guarantee that otherwise met or exceeded the

criteria for qualifying parent company guarantees under 10

C.F.R. Part 30, Appendix A (" Appendix A") . On July 31, 1990,

the Commission denied the requests for exemptions. On

August 20, 1990, GE and Westinghouse each submitted a Petition

.for Reconsideration. On March 7,- 1991, the NRC denied those

2/ Spee 15 U.S.C. 5 78 et seq. (1988).

2/ Note that the March 1990 GE specific exemption
request addressed only Parts 50 and 70.

! :
I'
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petitions. In the Commission's denial of the reconsideration
petitions, it invited a petition for rulemaking to address the
issues raised by GE and Westinghouse concerning self gJarantees

for decmxnissioning funding. This Petition responds to that

_ invitation.O

II. PE'I'ITIONERS ' GROUNDS FOR AND INTEREST IN TIIE RULFMAKING

GE and Westinghouse hold NRC and/or Agreement State

licenses under Parts 30, 40, 50, 70, and 72 and, accordingly,

have a direct interest in the revisions to the Rule that are
proposed herein. Each of the Petitioners has resources that

are more than adequate to provide the Commission, and

(ultimately) the public, with the degree of financial assurance

necessary_ to effectuate the declared aims of the

Decommissioning Rule. Moreover, both GE and Westinghouse have

a recognized standing in the financial community, earned over

decades of successful operation, that further supports

confidence that- the Commission's objectives in establishing

that Rule can be met through a self-guarantee by them and other

licensees of similar financial substance.

L
'

.

:

& Petitioners incorporate herein by reference their|.
! Requests for Specific Exemptions and their Petitions for
l Reconsideration, as well as the NRC's responses thereto and
| Commissioner Curtiss's dissent from the denial of the GE

request for exemptions.

.. ,. - -
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GE and Westinghouse are, by the most exacting standards

for measurement,'in excellent fineacial condition; they possess-

vast assets, enjoy premier credit standing, and have long-lived

records of prosperity. As of December 31, 1990, the end of its

most recently completed fiscal year, GE had total assets (on a

consolidated basis) in excess of $153 billion and total share
owners' equity of nearly $21.7 billion. As of the end of its

most recently completed fiscal year, Westinghouse had total

assets (on a consolidated basis) of $22 billion and total share
owners' equity of $3.9 billion. Very few banks or other

financial institutions in the business of extending letters of

credit or other forms of third-party guarantees can demonstrate

financial capacity of such magnitude.

Under-the Rule, companies like the Petitioners, which are

of unquestionable financial strength and are capable of

satisfying the most stringent measure of that strength, are

unable to guarantee decommissioning funding costs when they

themselves are NRC licensees. By contrast, less financially

strong institutions (such as insurance companies, banks, and

savings and loan associations) are not only permitted to

guarantee the decommissioning funding costs of NRC licensees,

but they are permitted to do so without evidencing to the NRC

any degree of financial strength whatsoever. Moreover, and at

the heart of this Petition, licensees' parent companies whose

e financial capacities pale in the face of those of the
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petitionorr are nonotholons permitted by the Rulo to

provido _ qualifying " parent guarantoos" colely becaum such ]

paront companies are legal entitica distinct from the

subsidiary-licensoos whose decommissioning funding they

guarantoo. parndoxically, although GE is, and Westinghouso j

wod1d be, able to provido a guarantoo for subsidiary-licensoos
'nonotholoss required tounder the Rulo, the Potitioners are

cook external dncommissioni;ig funding assurancos becauso, in

most instances, they themselvos are the licensees.M The

anomalous nature of the Rulo is thuc readily apparont. What is

proposed in thia Petition is a means by which licensoas liko
the Petitioners can ' ,vido a lovel of assurance of timely and

adequato- 1 commissioning funding that. is at least the

functional equivalent of that provided by the

" parent-guarantoe* nochanism.

The Petitioners show heroin that it is reasonable to

dispenue with cuto'cnal' methods of funding assurance when
t

-

W Even without asnuming that any particular parent
company's guarantoo will be accepted by the Commission, it is
reasonable for the Petitioners to expect (and to base their

: assertions heroin on- such expectation) that a parent guarantee
which moots all of the express requirements of the Rule will be
so accepted.

fi/ Commissioner Curtiss's dissent to the denial of
L the GE request for specific oxomption recognizes that. the
| current Rule, and its f ailure to provido for a solf-guarantee
i for licensees like the. Petitioners, has lod to anomalous

results. San Commissioner Cut-ciss's ' comments on SECY-90-217 (a
copy of which is attached, at Annex A).

- - - -.. - . - _ - . . - . - . . . - . . . . - . _ - . - . . . . .. - - - . - _.a. , , . , - . -
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dealing with licensees of overwhelming financial stability.

Licensees like tre Petitioners simply do not prewnt more than
U of near-term, unanticipated bankruptcy or

a remote rish ,

,

other severe financia', distress that might otherwise make

reliance on a licensee's self-assurances less than

reasonable.M D'/ not allowing a self-guarantee in the

limited circumstances advocated by the Petitioners, the

existing Rule unnecessarily increases the cost to the

petitioners, and other similarly situated livansees, of

-achieving the Commission's stated objective in promulgating the

Rule.
i

.

__

2/ The risk of near-term failure presented by
licensees such as Petitioners, gng infra notes 20, 27-32 and
accompanying text, compares favorably, for example, with the
projected risk of failure associated with letters of credit
issued by banks. As calculated in a report recently prepared
for the Commission Staff by an outsido contractor, the failure '

rate of such bank Ictters of credit is estimated to be 0.5
percent. " Report on Analysis of Criteria for Self-Guarantee by
!GC Licensees," ICF Incorporated (March 1991), NRC-02-91-001,
at 27) [hGreinaf ter,- ICF Report). Note that such letters of
credit are an acceptable form of providing decommienioning
funding assurances under the present Rule.

U As noted by Commissioner Curtiss, licensees of a
financial strength such as the Petitioners do not seem to
present the problem of diversion of decommissioning reserves to
other purposes in the face of financial difficulties that apply
to less financially secure licensees. SAq Commissioner
Curtiss's comments, supra note 6.

.-_ - -.- - - - - . . - _ - - - - _ . ._ ---- -
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General Electric and Westinghouse submit this
,

U because they are affected adversely andPetition

unreasonably by the limitations in the Decomnissioning Rulo.

The lack of an internal method of decommissioning funding

assurance ituposes unwarranted compliance costs upon them. In

sum, the Potitioners currently are being affected adversely by

the terms of the Rulo due to the business form they have

adopted to conduct licensed activitics. Tho existing Rulo
,

compols GE and Westinghouse either to restructure their

licensed activities into less financially securo

licensee-subsidiaries (for which the Petitioners could than

provide parent guarantoos) or to obtain external asourances at

a cost (in futuro years, litorally hundreds of thousands of

dollars annually in non-recoverable chargos) that will be quito
significant over the lives of their licensod activities.

For these reasona, GE and Westinghouse ask that the liRC

recognize a now, appropriately limited category of

F Since this is a Petition for Rulemaking, rather
than a request for a spocific exeInption, the Petitioners need
not demonstrate herein (as section 50.12 of the NRC regulations
required in the exemption context) that they are adversely
affected vis-a-vis their competitors in nuclear fuel

fabrication or other businesses who have availed themselves of
a no-cost - method - of providing financial assurances under the
Rulo -- a-method that is unavailable to the Petitioners. In a
rulemaking, it is enough to show that the Petitioners' proposal
moots the Commission's declared goal of reasonable assurance of
adequate funding for decommissioning by providing an equivalent
degree of protection for public health and safety to that
currently required by the Rule,

f

L . - - - , . - - -.- - - . . . . . . .. . . - - .
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decommissioning funding assurance, which is described more

fully below.

III. Tile REMEDI AL ItUIE cijANGE ADVOCATED IW Tire PETITIOHl;ES

The Petitioners propose that the ccamission amend Parts

30, 40, 50, 70 and 72 of its regulations to permit on

additional method for providing the requisite financial

assurance fo'r decommissioning funding. In addition, the

Petitioners propose that the Commission add a new " Appendix U"

to Part 30 of-the regulations, in which it would set forth the

criteria for qualifying self-guarantors.

-specifically, the Petitioners submit that a rule should
be promulgated to provide for the self-guarantee of funds for

,

' decommissioning costs by any licensee, except an electric

utilit y reactor licensee, that (i) has no majority shbreholder

" parent"), N (ii) is subject(that is, a company without a

to the _ reporting requirements of the Exchange Act, and (iii)
demonstrates a level of present and, to the extent predictable,

future _ financial stability sufficient to meet the demanding

financial test in proposed Appendix B.

19/ In Regulatory Guide 3.66, Item 5 of section
4.7.6, a parent company is described as the shareholder with
majority control of the licensee'7 voting stock. The rule
proposed by the Petitioners specifies that only licensees with
no shareholder' meeting that criterion could avail themselves of
the new = rule. This limitation is proposed because only such
licensees would be structurally incapable of fulfilling the
NRC's existing iinancial assurance requirements- through a

-" parent" guarantee,

i

.

_ - - _ _ _ _ _ _ _ - - _ - - _ _



_ . _ . _ _ _ _ _ ___ _ _ - _ _ _. _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ . . _ . _ _ _ . . _

.

9
.

The Petitioners propose that the commission amend Part 30

of its regulations by adding a now " Appendix B," sotting forth

the stringent financial test that must be mot by licensoon

sool;ing to avail themselves of the self-guarantoo method of
I

providing decommissioning iunding assurancos. The financial i

test that the Petitioners urgo the commission to adopt for this :

" Appendix B" would require that the licenseo moet all of the

following standards!

(1) a current rating for its most
recent bond issuanco of AAA, AA or
A as issued by Standard and Poor's
Inc. ("S&P") or Ana, Aa or A as
issued by Moody's Inventors
Service (" Moody's");

(ii) tangiblo not worth of at least 10
times the current decommissioning
cost estimato (or proscribed
amount if a cortification is used);

(iii) tangible not worth of at least
$1-billion; and-

(iv) assets located in the United
States amounting to at least 90
porcent of total assets or at
least 10 timos the current '

decommissioning cost estimato (or
proscribed amount if a
cortification is used).

The Petitioners further- propose that, under " Appendix B",

i

licensees be required to follow _ the procedures found in

Sections II B, II C and (to the extent germano) III of ,

Appendix A in the same manner as those sections are applicableL

i

|

|

. _ _ . . . _ _ _ _ _ _ . ~ . _ _ _ _ _ . __ _ _ _. . _ _ _ _ . . _ _ _
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to parent companies under the existing Rule. In addition,
.

licensees using a self-guarantee would be required to forward i

promptly to both the liRC and the licensee's independent auditor

all reports filed with the Securities and Exchange Commission

(the "SEC"). Finally, in the event that the licensco's most
rece11t bond issuance at any time ceased to be rated "A" or

above by either Moody's or S&P, the licensee would be required

to provide the NRC with notice of that fact "ithin 20 days
af ter the change was published by the relevar,t rating service. .

!

i

11/ Section II B states that the company's
independent certified public accountant must have compared the ,

statistics used by the company in the financial test with the
amounts reported on the company's independently audited,

year-end financial statements for the most recent fiscal year.
The licensee is required -to- inform the liRC within 90 days if
that comparison reveals that the company no longer satisfies
-the financial test. Section II C states that the company must ,

'

repeat its passage of the-financial test within 90 days of the
end of each fiscal year and that if at that time the company
does not pass that test,.the company must send the 11RC ' notice
that the company will provide alternative financial assurance
within 120 days of the end of such fiscal year. Section III
provides that the terms of a qualifying guarantee must include
statements that the guarantee will- remain in force unless
cancelled, such cancellation to take effect 120 days after
notice thereof to the NRC, and within 90 days of such notice,
alternative financial assurance must be provided. Section III
further provides that the financial test provisions remain in
force until the NRC terminates a licensee's license and any
trust established for decommissioning costs must be acceptable
to the liRC.

_. . , _ . _ _ . _ - . _ _ . _ . . _ . . _ . . _ _ _ _ . _ . _ _ _ . _ _ _ . _ . - - _ . _ , . _
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IV. STATI:MI NT IN SUP1TRT OF Till: PETITION POft itULPMalillig

A. Purther Helinement of the Decommissionina Ritis__1.g
Needed

Sanctioning a mechanism for self-guarantees is fully

consistent with the fundamental objective of the

decommissioning funding assurance requirement as stated in the

Rulo. The Rule was promulgated expressly in order to " provide

reasonable assurance that, at the time of termination of

operations, adequato funds are available so that

decommissioning can be carried out in a safe and timoly

"12/ The Petitioners submit that, if coupledmannor . . . .

with an appropriately domanding financial test and annual

re-certification, a self-guarantee by a licensoo can clearly

provido " reasonable assurance" that such funds will be

available.

The crux of the rationale for donial of the Petitioners'

August 20, 1990 requests for reconsideration lay in the

conclusion that a self-guarantoo, like an internal reserve, did

not provide the same degree of assurance of the timely

availability of funding for decommissioning as would a parent

company guaranteo. This conclusion was, in turn, promised on

the view, stated in ' the _ Staf f's Safety Evaluation Report (SER)

accompanying the March 7, 1991 denials, that "a parent company

.l2d 53 Fed. Reg.-at 24033.

.. . - . . -
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can isolate its assets from claims against assets of a

subsidiary in bankruptcy" leaving the parent company " free from

these claims and possessing assuts to assure timely

decommissioning of its subsidiary's facility."

Petitioners submit that whatever incremental assurance cf

decommissioning funding availability may be achieved by the llRC

obtaining a ceparate, secondary parent guarantee can also be

achieved by a licer.see's self-guarantee yhrcu .the licensee EaB

ghgy, through the very indicia relied on by the financial

markets, that it is aghttantially less likely to face

bankruptcy than is a parent guarantor qualifying under

Appendix A. Put another way, the stricter financial test

criteria proposed herein by the Petitioners more than offset

those benefits described in the SER as deriving from the

possible segregation of a parent company's assets in the event

of a bankruptcy limited to its subsidiary-licensee. Thus, the

proposal urged by the Petitioners will result in no reduction

of the level of assurance of decommissioning funding compared

to that achieved by the present Rule.

The Rule, as currently drafted, needs refining because

financially stable and substantial 11RC licensees without

" parents" do not have any means to comply with the Rule other

than prepayment, creating an external sinking fund or paying a

third party to secure insurance or some other surety device,

each of which is highly burdensome financially. Under the

4

- __-.___ _ - _ -- _ _ _ -
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existing Rule, however, such licensees are able to provide

guarantees for their subsidiaries that hold NRC licenses.- If,

as Petitioners believe, an adequate "early warning system" can

be established to foreshadow a licensee's slide toward

inability to meet its financial obligations, no reason would

remain not to accept the assets of the licensee itself as the

basis for decommissioning funding assurance for its own

licenses. Once the reliability of such an "carly warning" is

recognized, a rule that uniformly rejects all forms of

self-guarantees, but permits parent guarantees by less

financially stable entities, is clearly arbitrarily

discriminatory against qualifying licensecu that elect not to

reorganize their corporate structures to create a

parent / licensee relationship. E

Clearly, there is nothing inherent in a self-guarantee

that makes it an inappropriate means of assuring financial

responsibility for the future clean-up of contaminated

& Such reorganizatilons are by no means simple or
cost-free exercises to be lightly undertaken. They would
disrupt existing chains of command and long-established
customer relationships. In some instances, they might require
the consent of lenders or customers (and such consents might be
obtained only if commercial parent guarantees were given for
the new subsidiary's obligations). At a minimum, such
reorganizations would require parallel and duplicative
structures (e.g., Boards of Directors, managers, reporting
requirements) that would be inherently wasteful. We question,
moreover, whether it is sound regulatory . policy to provide
encouragement - for fractionating responsibility for the conduct
of NRC-licensed activities.

. _ , _ - . . - _ _ __ _ _ - .__ _ __ _ .. . _. .- _ _ . _ _ ._
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facilities. The U.S. Environmental Protection Agency, from

which the Rule's financial test standards for the parent

company guarantee were borrowed, accepts the self-guarantee as

a method of providing financial assurance of funding the

closure of hasardous waste facilities. N What is called for

in refining the Rule is not the rejection of all

self-guarantees, but the iderdification of the appropriate

criteria for their use.

The existing Rule imposes costs upon licenscos without

p rents that are significantly in excess of the costs incurred

by licensees who are otherwise similarly situated, except that

they do-have majority shareholder. As detailed in the August

1990 reconsideratien petitions, various licensees, including

certain competitors of GE and Westinghouse, met the

decommissioning funding assurances requirement of the Rulo

either by obtaining guaranteus from existing parents, which are

of much less financial capacity than Petitioners, or by forming

parents that could provide a guarantee at no expense to the

licensee or its parent. In other cases, state governmental

licensees provided the Commission with virtually no-cost

assurances in the form of more promises to obtain the funds

when necessary. Meanwhile, those companies, such as the

Petitioners, that, for significant and valid commercial

W S.eq 40 C.F.R. Parts 264 and 265. The Petitioners
also note that even the Commission's own rules permit self-
guarantees by licensees, through annual certified financial
statements, of payments of deferred premiums which might become
due under the Price-Anderson Act's nuclear liability regime.
S_qn 10 C.F.R. $140.21(e).

- - . - . - - . . . - . . - _ . ... - - . . ... - ._-._.- .- . -
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reasons, have not reorganized their corporate structures, ;

incurred the cost of obtaining a line or lettter of credit. The ,

cost of satisfying the Rule through a line or letter of credit

is significant to Petitioners -- especially when compared with

other licensees who are able to satisfy the Rule through

essentially no-cost methods.- Mhen the licensees required to

incur such extra cost are manifestly capable of satisfying the

objectives of the Decommissioning Rule through an annually

re-certified self-guarantee, the unnecessarily disparate

treatment resulting from the Rule is - inconsistent with the

public interest in cost-effective regulation.

The Petitioners also propose that the revision to the Rule

bn limited to licensees other than electric utility licensees

under Part 50 of the Commission's regulations. Electric
.

utilities licensed under Part 50 do not need the requested

alternative to the present Rule. Under 10 C.F.R. 5 50.75,

electric utilities are permitted to build up their financial

assurances for decommissioning over the life of the reactor,
,

periodically placing such monies as are accumulated in an

external sinking fund. E Other (i.e., non-utility) Part 50

11/ This " step-wisa" procedure available to electric
-utilities undsr- 5 50.75 was apparently -recognized by the
Commission as a basis for less diversity in the acceptable-

methods by which such a utility licensee could provide
financial assurance for decommissioning, because the Rule does
not permit electric utility reactor licensees to provide
assurance through a parent company guarantee. See 10 C.F.R.
S 50.75(e) (3) .

. - ... - - . . . . . - _. - . - - - - - - - - . - _ , . - . .. . . - ~ . - . - - . - - . ..
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licensees and all materials licensees must provide the full

amount of financial assurance required for decommissioning from

the commencement of operations (or from July 26/27, 1990 for

pre-existing licenses). Thus, electric utility Part 50

licensees are not subjected to the same level of immediate

financial burden under the Rule as are other 31consees.

Accordingly, relief-from the strictures of the current Rule, in

the form of the Petitioners' proposal, is not sought on behalf

of Part 50 licensees who are electric utilities.

The modifications proposed by the Petitioners will remedy
the current shortcomings of the Rule described above. In sum,

the- Rule should be revised because it imposes costs on

Petitioners and other financially sound licensees that are not

necessary to achieve the Commission'a goal of reasonable

assurance of the timely availability of adequate funds for

decommissioning.

B. 11RC Concerns Rennectina Self_qqqIantees Will Be
Satisfied by the Proposed Rule

Commissioner Curtiss, in his strong disagreement with
,

the Statf proposal to deny GE's exemption request, expressly
recognized "that the concerns that the Commission had (during
the original rulemaking) about internal reserves and ;

self-insurance should not preclude GE from using such

i
J

-
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decommissioning funding methods here." E lie specifically

explained that concern "that a financially-troubled licensen

might find it necessary to divert its decommissioning reserves

to other purposes . would not seem to apply to a licensee. .
..

'

that has exhibited the level of financial stability and assets

of GE." U Commissioner Curtiss correctly saw as anomalous

the fact that '! G E ' s assets and financial qualifications far

exceed those required to satisfy the Appendix A financial tests

for parent company guarantees," but that it could not rely on

those same assets to guarantee decommissioning under -its own

licenses. In sum, he concluded that, notwithstanding tho

concerns expressed by the Commission in 1988 about internal

reserves, "the degree of financial assurance that we would

have if we were to grant this exemption is no less than that

which would be afforded by the option of a parent company

. . . . - Commissioner Curtiss's comments are,"guarantee

if anything, even more compelling in the present context, where

the Petitioners propose even higher financial standards for-a-

self-guarantee than are required by the Rule for a parent

company guarantee.

W Commissioner Curtiss's comments, SMp_En note 6
(Annex A).

'W &
W- Id.

.
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As noted above, when the Commission denied the exemption

and reconsideration petitions submitted by General Electric and

Westinghouse, the Staff expressed concern over potential

bankruptcy of a self-guarantor licensee. The SER concluded

that one protection against that eventuality (and, asserted.'.y,

a better protection than the licensee's own scif-guarantee) is

a guarantee issued by the licensee's parent that potentially is <

not responsible for the licensee's other debts. The instant

Petition tresents means by which a self-guarantee can be given

by certain licensees that will be of at least equal reliability

with a parent guarantee permitted by the Rule.

Congress has mandated that the NRC protect the public

health and safety, and has given the Commission broad authority

in that regard. In promulgating the Decommissioning Rule, the

commission found that the public health and safety could be

protected best by requiring licensees to provide " reasonable

assurance" that sufficient funds would be available to effect

decommissioning in a manner that was both safe and

timely.1El The rule revision proposed by- the Petitioners

meets that same regulatory objective.

The amendment to the Rule that GE and Westinghouse

advocate provides, principally through the stringent financial

criteria proposed in " Appendix B", more than just " reasonable

12/ 53 Fed. Reg. 24033.

1

__ _ - _ . .
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assurance" that timoly and adequate decommissioning funding

will be available. As discussed in detail below, the minimum I

bond rating required by proposed Appendix D - "A" as issued by -

provides significantly greater protectionMoody's or S&P --

than the minimum rating currently required by Appendix A. The

tangible not worth requirement of the proposal is one hundred

times that specifiod in Appendix A.D Moreover, companies
1

'

that could provide assurancen through a self-guarantee would be

required to have - a tangible not worth that is ten timos the

-estimated decommissioning- costs (or prescribed level of
,

certification) rather than six times such amounts, which is

required by the Appendix A parent company guarantee financial

test. The Petitioners' proposal would also require that

companies forward to the Commission all periodic reports filed

with the SEC.

The most compelling reason the proposed rule is justified

and in~ the public interest lics in the bond rating

i

requirement. uond ratings are assigned by independent

-entities, such as Moody'c or Standard & Poor's based on their

evaluations of relative ; investment qualities of bonds and the

t

|

< t

|

l
L D/ According to the ICF Report, the failure rates of
| manufacturing' firms (such as the Petitioners) fall markedly as

not worth rises above $10 million. ICF Report, suora note 7,
at 6-8..

_ . _ _ _ _ _ . _ . _ . _. . . . _ . _ _ _ _ _ - - . _ . . _ _ ._.._. . . - - _ _ . _ _ . _ _ _ .. ..---
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creditworthiness of their issuers.11/ Bond rating systems

were originated to provide investors with a method of assessing
the relative investment qualities of bonds. However, Moody's

also notes that bond - ratings are used by bank regulators "to

classify bonds in their bank examination procedure."22/

Rating symbols are used by the rating services to indicate
gradations of investment quality (Lh , reliability of payment
of principal and interest obligations of the issuer) . In broad

terms, ratings ranging from "Aaa/AAA" to "Baa/BDB" as issued by

Moody's and S&P, respectively, are considered to be " investment

grade," while ratings ranging from "Ba/BB" to "C/C" are

" speculative grade."

In assigning Latings, Moody's and S&P collect statistics
and information about an issuer and its bond issuances, such

! information being provided by that issuer as well as being

2.1/ Fftq , e.g., Ratina Bonds: A Few Notes on Who and
lips, Points of Interest, Vol. III, No. 3, (Spring 1991) (Dean
Wictor Publication) (both Moody's and Standard & Poor's rate
bonds by looking "primarily at the overall financial health of
the issuer, its repayment history, and what kind of collateral,
if any, stands behind the bond").

22/ Moody's Corporate Bond Ratings. The first
several pages of Moody's rating publications contain a key to
Moody's rating system and investor services. That key includes
the following topics: Moody's Corporate Bond Ratings; Key to

| Moody's Corporate Dond Ratings. Sfte, p_& , Moody's Public

| Utility Manual, Vol. I, vii (1989); Moody's Transportation
i Manual x (1989). Citation in this Petition to information
I found in those topic sections shall be to Moody's Corporate

Bond Ratings or to Key to Moody's Corporate Bond Ratings.

|

- - - - - - - , , . _ , - __, . _ - , _ _ _ _ , _ , _ _ , , _ _ _ _ , _ __ __ _ _ , ,
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gathered by the rating services from other sources that those |

services consider reliable. D The rating symbol ultimately |

|

accorded to an issuance reflects past, present and future
!

risks. As explained by Moody's, " ratings involve judgments

about the future (but are also) used by investors as a. . .

means of protection (therefore) the effort is made when. . . ,

assigning ratings to look at ' worst' potentialities in the
,

' visible'-future, rather than solely at the past record and the

status of the present." N

An issuer's financial condition may change over time;

therefore, the bond rating for any issuance is not static.

Moody's describes the requirement for bond rating review and

revision as follows:

The quality of most bonds is not fixed and
steady over a period of time, but tends to
undergo change. .For this reason changes in
ratings occur so as to reflect these
variations in the. intrinsic position of
individual bonds. A change in rating may
thus occur at any time in the case of an
individual issue. Such rating change should
serve notice that Moody's observes some
alteration in the investment risks of the
bond or that the previous rating did not
fully reflect the quality of the bond as now
seen. . While because of their very nature,
changes are to be expected more frequently
among bonds of lower ratings than among
bonds of higher ratings, nevertheless the

; & Sgg Standard & Poor's Bond Guide-10 (July 1989)
[ hereinafter Bond Guide),

j 24/ Moody's Corporate Bond Ratings, p3pla note 22.

4

.. , . , .. .%_ , _ . , . . ~ _ _ , . . _ , , _..y___.,3,_ __,.y , . . . , ,g .___,___.___..,,._,,_.._,,_,_,.,.,_.,,,s_ _ , _ , ,- ,m



. _ _ _ _ _ _ _ . _ _ . _ . . . ___ . . _ - _ . _ _ _ . . . . _ _ _ . .__ _ _ _ __ _ ___

.

-22-
.

user of bond ratings should keep close and !
constant check on all ratings both high |

--

and low ratings thereby to be eblo to '--

noto promptly any signs of change in
investment status which may occur. W

Bond ratings may be suspended or withdrawn by a rating service,
for example if "new' and material circumstances arise, the

offects of which preclude satisfactory analysis" or if
|

available data are not sufficiently up to date to allow an '

opinion of investment quality to be formed. E Thus, bond

ratings are infinitely sensitive to a broad range of factors ,

relating to an issuer and a particular riebt issuance. In

addition, statistics show that the rating systems work as

predictive tools - bonds holding ratings of "A" or better have

an extremely low default rate over both short and long periods
of time.

In a study published by Moody's on Corporate Bond Defaults
band Default Rates from 1970 through 1990, it is reported

that average one year default rates over that entire

,

E 11.
W IL

22/ Corporate Bond Defaults ~ and Default Rates
1970-1990, Moody's Special Report (Jan. 1991) (hereinafter
Moody's Report). Relevant excerpts from the Moody's Report are
attached (at Annex B) for the Commission's information- and
convenience. The- Moody's Report used the actual or implied
(i.e., adjusted) rating on each issuer's senior RDagpured debt,*

intended to " yield an assessment of risk that is relatively -

unaffected by special considerations of collateral or of asubordinated position within the capitol structure." 16. a t 7.

<

+ n n v - c.-- , ,wa-,- , - - - - - -- - - - - - - - - , v-r



.

-21-
,

twenty-one-year period for bonds rated "A" or better are less

than four one-hundredths of a percent (i.e., loss than four in

thousand). D Moreover, ':he Moody's Report alsoten

demonstrates that the incidence c' any issuor rated "A" or

better defaulting within a.1% years following receipt of such an

"A" or better rating is still Jfan .thnD 2n2 plLCRut.

Those statistics attest to both the financial quality of
,

issuers that are rated "A" or better and the integrity of the

ratings system as a method of assessing the current and future

creditworthiness of issuers. The "A" rating is assigned to

bonds with a " strong capacity to pay interest and repay

W Ds isLs, at 32, Table 2. These data reflect just
three such defaults during the period studied. @f note 36,
below. The Moody's Report calculated one-year default rates
based on the rating assigned to an issuor on January 1 and
followed that rating through the calendar year. Moody's
defines default very broadly to include

any- missed or delayed disbursement of
interest and/or principal. This definition
includes distressed exchanges where (1) the
issuer offered bondholders a now security or

,.

package of securities containing a
diminished financial obligation (such as
preferred or common stock or debt with a
lower coupon or par amount) and (ii) the
exchange had the apparent purpose of helping
the borrower avoid default.... Moody's
default - definition also includes companies
that make a delayed payment within the grace
period provided in the indenture,

& at 6.

D M3 & at 33, Table 4.

_ ________
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principal" D and the Moody's Report clearly shows the

accuracy with which such ratings have boon assigned in the past.

In contrast, the average ono year default ratos sinco 1970

for issuers rated "Baa", which constitutes an acceptable rating

for parent company guarantors, is mere .than Lont times higher

than the average one year default rates for issuers rated "A"

better. D Statistico in the Moody's Report also showor

that average cun.alative default rates for issuers rated "Baa"

are approximately 2 1/2 times greater than such default rates

for issuers rated "A" or better six years after such ratings

were issued; that throo to five years following the issuance of

such ratings, "Baa" rated issuers' average default rates are

approximately 3 times such default rates for issuers rated "A"

or bettor; and that in the second year following the issuance

of such ratings, "Baa" rated issuers have averago cumulative

| 10/ Debt carrying a rating of "A" is described by S&P
as follows:

| Debt rated 'A' has a strong capacity to pay
interest and repay principal although it is
somewhat more susceptible to the adverso
effects of changes in circumstances- and
economic . conditions than debt in higher
rated categories.

Bond Guide, m1pra note 23, at 10. Moody's defines "A" rated
bonds in.a similar fashion. . San Key to Moody's corporate Bond
Ratings, nynra note 22.

11/ Sgg Moody's Report, suora note 27, at 32, Table
( 2.

|

|
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default rates that are at least 5 times such default rates for
issuers rated "A" or better. D

It has been stated that the mortality rates for bonds rated

BBB/Baa "begin to increase almost immediately after

issuanen," and the statistica in Moody's Report bear that

out -- from 1970 through 1990, fourteen issuers hsd a rating of
"Daa" on the January 1st of the calendar year during'which they
defaulted. E Such statistics are not surprising; bonds

rated "Baa" constitute the lowest level of investment grade,
and, indeed- (unlike bonds rated "A"), have " speculative

characteristics" according to Moody's. D

D Sste hk at 33, Table 4.

W E. Altman, Measurina Corocrate Bond Mortality and <

Eerformance, The Journal of Pinance, vol. XLIV, no. 4, at 913
(Sept. 1989).

W Moody's Report, supra note 27, at 8, Ngure 5.

W As explained in the Key to Moody's corporate Bond
Rating,

[b]onds which are rated Baa are considered
medium grade obligations, i.e., they are
neither highly protected nor poorly
secured.- Interest payment and principal
security appear adequate for the present but
certain protective elements may be lacking
or may be characteristically unreliable over
any great length of time. Such bondu lack
outstanding investment characteristics and
in fact have speculative characteristics as
well.

Key to Hoody's Corporate Bond Ratings, ElpI_a note 22. S&P
describes bonds rated BBB in a similar manner. S3f,t Bond Guido,
suora note 23, at 10.

__ - . , _ _ __ __ _ . . _ _ _ _ _ _ .
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statistical comparisons clearly demonstrate that a

guarantee -issued by a licensee holding an "A" bond rating

provides substantially greater protection than a guarantee

issued by a parent company holding a "Daa" bond rating. Thus,

the ratings required in the rule revision proposed by the

Petitioners provide the NRC with more than " reasonable

assurance" of decommissioning funding, not only over the course

of the year during which the annual certification required for

n _ self-guarantee would operate, but also, in light of the very

low long-term def ault rate of bonds rated "A" or better, for

several years into the future. Moreover, the proposed rule

offers further protection over the test for parent-guarantors

because, under the proposed rule, the Commission would be

promptly informed by the licensee of any change in its bond

rating that removed a licensee using the self-gunrsntee from

the "A" or better rating category as issued by gjj;her rating

service.

The independent bond rating agencies are exceedingly

vigilant, reviewing and/or revising the ratings of issuances as

nrrded throughout the year to account for changes that affect

the creditworthiness of the issuer. 'Iheir reputations, and

therefore their livelihood, depend on the reliability of these

ratings. As the Moody's Report shows, they have a very good

record for predicting the approach of default. Thus, if the

commission adopts the proposed rule revisions, it can have a

- - _ _ _ - _ _ .
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.;igh levol of assurance of ampic warning of future financial

difficulties of licensees using the self-guarantee and will be

able to require a suitable alternative method for accurance of

funding long before any such licensco might becomo unable to

meet its financial obligations. Bonds with a rating of "A" or

term, Ebetter virtually never go into default in the near

nor do their issuers descend into bankruptcy without ample

prior warning signs -- ample enough for the Commission .thsD to

require alternativo means of financial assurance for

decommissioning funding in future years.

Specific questions might be raised during the requested

rulomaking about- the large-scale and much publicized defaults

of Texaco Inc. (" Texaco") and the Washington Public Power

Supply System ("WPPSS"). The bond rating history of those

well-known def aults, in fact, further supports the reliability

of the rating system.

I
- - -

W The Moody's Report indicates that in the entire
twenty-one-year period covered, only three issuers defaulted
within the calendar year at the beginning of which they hold a
rating of "A" or better. Ee_g Moody's Report, suora note 27, at
8, Figure b. The default of DFC New Zealand and its subsidiary
DFC New Zealand overseas Investment (collectively, "DFC"),

which_ held "Aa" ratings at the beginning of the year in which
they defaulted, occurred as a result of the New Zealand
Government's privatization of DFC. The default of- Manvillo
Corporation ("Manville"), which held an A rating at the time it
defaulted, occurred when that company declared bankruptcy to-
avoid potentially vast liability resulting from asbestos
poisoning litigation. The DFC and Manville defaults clearly
represent highly unusual instances, and are consistent with the
Petitioners' position that the proposed rule revision offers
" reasonable assurance" of adequato and timely decomroissioning
funding.

-- . . - _ _ . - _ _ _ . ,_. . _ _ _ _ - - . _ _ _ _ _ _ ,_ __
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Texaco originally commanded a "triplo A" rating. That

rating declined over a five-year period, ending in

" default" D (bond paymonta vero deforred) as a result of

litigation over its acquisition of Getty 011. In January of

1984, Texaco acquirnd Getty 011, taking on $9 billion of debt.

Pennzoil Co. brought suit against Texaco for tortious

interference with Pennzoil's allegedly pre-existing merger

agreement with Getty 011. In late 1985, Pennzoil won the suit

and was awarded $10.53 billion in damages. In 1987, Texaco

filed for bankruptcy protection under chaptor 11 and bonds

issued by - both Texaco and Getty oil were in default. The ,

following table documente the downrating, as issued by S t. P ,

! suffered by Texaco and its subsidiary, Getty Oil, over the

courne of that suit and its aftermath. Both issuers lost their

| "A" ratings more than a full year before the Texaco default.

|

|
|

!

|
t

_

22/ Texaco went into " default" because it deferred
|. interest payments on its bonds. However, eventually both
| . principal and interest were paid by Texaco on those obligations
i when Texaco emerged from. bankruptcy.
|

.
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DATE T E K 6.C O R A T Ilf G GREY 01L RATIlLG

Original
Rating AAA AAA

15J3 AA+

Mar 04 AA- AA-

May 85 A+ A+

Jul 85 NR

Dec 85 B

Apr 87 D
_

The WPPSS default on bonds issued for nuclear projects 4

and " involved a similar history of repeated downrating over a

long period of time. The bonds issued for projects 4 and 5

were originally rated "A" by Moody's. Due to cost overruns and

diminished demand for power, WPPSS debt issued on projects 4

and 5 experienced rating cuts over a two-year period. WPPSS

debt issued on projects 4 and 5 ultimately went into default in
,

July of 1983, when a Washington State court determined that the

contracts funding the bonds' repayment obligations were

unenforceable. The -table below documents WPPSS rating cuts by

Moody's. 'Again, a rating below "A" long pre-dated the bonds'

default.

I

!

I
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WAS!!INGTON PUBLIC POWER SUPPLY SYSTEM
(WPPSS)

,

~

RATING OF BONDS
FOR PROJECTS

DATE 4 &_5

Original
Rating Al .

Jun 81 Daal

Jun 83 Can -

.

t

The history of the rating agencies' success in predicting

the likelihood of default in any year, and their ability to
,

keep pace with changing conditions, indicato that the judgments
lof the financial markotplace are a highly reliable predictor of
an issuer's ability to neot its future financial obligations

,

(even obligations many years into the future); they should be

no less reliable as a predictor of a licensoo's capacity to

provide _ timely and adequate decommissioning funding. D Tho .!

rating agencies clearly are very adept at gauging changes in an

issuer's creditworthiness. Thus, the bond rating requirement
r

of the proposed rule providos a sound means for the NRC to be
r

W Indeed, the rating agencies take an issuor's
other financial obligations into account, . including
environmental cleanups and decommissioning responsibilition,
when issuing and adjusting the ratings they publish.

. c_ . _ . - _ _ _ - _ . _ - . _ _. _ _ _ . _ _ . _ . _ __ , _. . _ . . _ . . - .
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assured of the int.nr.c availability of decommissioning

funding. In addition, the downrating notice requirement will

assure that the tinc can monitor and gauge closely the value of

a licensee's scif-guarantee over time. D

Under the proposed rule the !!RC would also receive, on a

timely basis, copics of periodic reports f.iled by the licensee

under the Exchange Act. Notably, in addition to the licencoe's

audited annual reports, the commission would receive the
.

licensee's Quarterly Reports filed with the SEC on Form lo-Q

("10-Q") and Current Reports filed with the SEC on Form 8-K

("0-K"). The 10-Q must be submitted to the SEC within 45 days

after the end of each of the issucr's first three fiscal

quarters. The 10-Q contains, among other things, unaudited

interim financial statements and a discussion of the

12/ The licensee's gnttpAt capability to provide
decommissioning funding will be amply demonstrated by the other
financial test criteria in proposed Appendix B, all of which
are much more stringent than are required of a parent company
guarantor.

49/ If the certification could not be provided at the
end of the licensee's fiscal year, an alternative means of
providing financial assurance of decommissioning would be
required of the licensee. Moreover, since the licenseo might
still have an " investment grade" bond rating, there is no
reason to expect it would then have difficulty in providing an
alternative means of assurance. Again, by contrast, if a
parent company holding the lowest bond rating accepted under
the existing Rule experienced a downrating, that downrating
necessarily would remove it from the " investment grade" rating
category. As a result, the parent company could no longer give
a parent guarantee and its subsidiary might well have a greater
degree of difficulty obtaining a line or letter of credit.
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registrant's fi1ancial condition, changes in financini

condition end results of operations. N The dism.dsion muut
be focused on " material events and uncertainties known to

management that would cause reported financial information not

to be necessarily indicative of future operating results or of

future financial condition." D
The 8-X must be filed within 15 days after the occurrence

of an event that is required to be reported. Such events

include changes in control, the tuquisition or disposition of

assets, bankruptcy or receivership proceedings, the resignation

or dismissal of the certifying accountant (including

information about any disagreement over accounting principles),

and the resignation of a director if the director sent the

registrant a letter describing a disagreement and the director-

requests that the matter be disclosed. In addition, the

registrant may use Form B-K to report any other material

changes that it deems of importance to its shareholders. The

general instructions to Form 8-K caution registrants to "have

due regard for the accuracy, completeness and currency of the

W The 10-Q also contains information about legal
proceedings, changes in securitics, defaults upon senior
securities, matters submitted for shareholder vote, and other
information, not reported on an 8-K, that the registrant is
required to report.

W 17 C.F.R. $ 229.303, Instructions to Paragraph
303(a) (1990).

_ __ - ____ _
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inf ormatior." praviously reported to the SEC when considering

whether to- report events of material importance on Form

8-K. D Moreover, fede.ral securities regulations require

that no officer and director "make or cause to be made a

unterially false or mis'.cading statement" ut. reports required

by the federal securities laws. N

Through the receipt of those reports, the NRC would be

apprised of significant events occurring during the course of

the year. These reports would equip the NRC with another ..

mecharism to monitor continuously the licensee's ability to

satisfy its decommissioning funding obligations. Furthermore,

these same reports are used by the bond rating agencies, who

review their ratings in 'ight of, inter glin, the information

therein.

The stringent requirements of the financial test in

proposed Appendix B the high bond ratina c,cpled with a--

notifica' lon requirement. should a co pany "all belcw thec

specified bond rating from either ratings service durhig the

>

' M./.. Exchange Act Release No. 26589 (Mar. 2, 1989).
A.4./ 17 C.F.R. S 240.13b2-2 (1990). Investors rely on

the teports a registrant files with the SEC when deciding
whethor to purchase or sell that registrant's securities. In
this regard, the antifraud provisions of the federal securities
laws prohibit misstatements of material facts and omissions of
material facts if such facts make previous statements
misleading in connection with the purchase or sale ofs

securities. See 17 C.F.R. 5 240.10b-S (1990).

1

.
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course of a fiscal year, and the forwarding of all periodic

reports required under the federal securities laws operate--

to provide the NRC with ascurance of decommissioning funding

equal to or greater than the assurances already accepted by the

NRC under the present Rule. The rule proposed by the

Petitioners is sufficiently demanding to outweigh tne concerns

expressed in the SER over - the lack of a separate guarantor

entity with segregated financial resources. As noted above,

the Moody's Report _ demonstrates that "Baa/BBB" issuers have a

significantly greater likelihood of default within the course

of a calendar year after being so rated than companies with "A"

or better ratings have. Thus, parent companies that merely

satisfy the "Baa/BBB" bond rating requirement in Appendix A

clearly iannot provide better financial assuranco, merely by

virtue of their " separateness," than can qualified

salf-guarantors under proposed Appendix B.

Not only does the proposed rule adequately _ alleviate

concerns over the lack of a separate entity as guarantor, but

any possible risk caused by that lack of segregated financial

resources is no different in kind or substance from the risk of

.a carent that supplied a guarantee for its subsidiary-licensee

L going bankrupt. A parent company could declare bankruptcy and

put decommissioning- funds at the risk of creditors' superior

claims in the same manner a licensee could. Indeed, it is not

at-all unusual that, when a parent company entere bankruptcy,
|-
|

!

!

!

1

- - ._ .,
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many (if not all) of its majority-owned subsidiarios likewise

enter bankruptcy. In the case of wholly-owned subsidiaries,

resort to bankruptcy simultaneous with the parent is even more

f .aquent. In the words of Commissioner Curtiss, "the

Commission found that risk to be tolerable for a parent company

guarantee; I see no reason to differentiate the situstion (of a

self-guarantee], particularly in view of the undisputed

financial health of (one of the Petitioners]." O
Other concerns expressed by the NRC are equally inapposite

in light of the stringency of the proposed rule revisions.

When the Commission promulgated the Decommissioning Rule, it

was concerned over the internal reserve method of providing

funding assurances. N The Staff raised those issues again

when the NRC rejected the exemption a n'* reconsideration

petitions submitted by GE and Westinghouse. However, the rule

revisions proposed by-the Petitioners do not involve the same

issues _ that concerned the NRC when it rejected the internal

reserve method in the original Rule. The internal reserve was

rejected, at _least in large part, in light of the financial

-risks taken, and financial difficultias experienced, by

utilities. The proposed rule revisions to Part 50 do not cover

& Commissioner Curtiss's comments, ,Eu_ pig note 6
(Annex A). j

W See 53 Fed.-Reg. 24032-33.

I

I

l
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electric utility licensees. Moreover, the NRC did not consider

whether a self-guarantee or internal reuerve would have been

adequate if the licensee had (and demonstrated annually) the

financial strength required by some test more demanding than

that for a parent company guarantor. The proposed rule

revisions are supported by empirical evidence that demonstrate

such adequacy.

Moreover, the NRC now has infomation about the financial

capabilities of Its licensees that was unavailable at the time

adopted. D This informationthe Decommissioning Rule was

demonstrates that the number of licensees who could qualify to

give a self-guarantee under the proposed rule is relatively

small, N meaning that the administrative burden on the NRC

staff cf monitoring continuing fulfillment of the financial

criteria would likewise be quite modest. The Commission no

longer faces uncertainty about a licensee's ability to provide

decommissioning funding assurances, and licensees capable of

satisfying the proposed . rule - have financial strengths far in

excess of companies from which the NRC has stated that it will

accept parent company guarantees. The Commission should also

O SECY-91-142 (May 16, 1991); ICF Report, suora
;

! note 7.
l W Using the information in the ICF Report, it seemst

|- very likely that-fewer than 100 NRC licensees would qualify as-

| self-guarantors under the proposed rule revision.

l
_ __
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note that, because the proposed rule revisions require a

company to be subject to the Exchange Act and to forward to the

NRC copies of all SEC filings made by that company, the NRC

would receive financial information on a timely basis tnat it

was not assured. of receiving at all when it rejected an

internal reserve method of assurance. Finally, as explained in

previous petitions, the self-guarantee of the proposed rule is

different from, and more demanding than, an internal reserve

because-of the annual re-certification requirement.

C. The Rule Reauested By the Petitioners Is in the
Public Interest

The proposed rule encourages direct licensee

responsibility by financially strong companies rather than by

structural artifices possibly conjured up to meet the letter of

the Rule's parent company guarantee requirements. As discussed

in previous petitions, the failure of the u crent Rule to allow

for self-guarantees by financially strong, independent (i.e.,

non-subsidiary) companies may discourage such companies from

becoming licensees, due to the additional cost of the available

decommissioning funding assurances methods if they become

licensees. The current Rule thereby appears to provide such

companics with an incentive to create less financially secure

subsidiaries to hold NRC licenses. Quite the contrary,

consolidation of financial resources in a single licensed

organization is in the public interest because the performance<

of all licensee responsibilities is thereby enhanced.

|-
|

i
__
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The proposed rule further promotes the public interest by

allowing . licensees without parents to conserve valuable

resources by executing a self-guarantee rather than expending

increasing amounts of money for a letter or line of credit (the

cumulative cost of which, during the next 40 years, is

estimated ta be in excess of several million dollars for each

of the Petitioners). Funds expended on a letter or line of

credit are unrecoverable and, although it is expected that each

of the- Petitioners will continue to be financially strong

throughout this period, the expenditure of such funds is

unwarranted. It cannot be in the best interest of the public

to have such large amounts devoted to the Petitioners'

providing funding assurance when a self-guarantee provides the

NRC with more than adequate decommissioning funding assurance.

V. CONCIESION

The relief sought by GE and Westinghouse in this Petition

is the promulgation of a . revised rule providing for

decommissioning funding assurances through the execution of

se]f-guarantees by certain NRC licenser _ .ader 10 C.F.R. Parts

30, 40, 50, 70 and 72, subject to their satisfying strict

financial criteria. The Petitioners have attached a copy of

such a rule revision as Exhibit A.

In this Petition, GE and Westinghouse have shown that,

should the Commission adopt the proposed rule revision,

i

i
'

_ _
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concerns over the absence of a segregated fund source or the

risks of.an internal reserve would be more than overcome by the

creditworthiness of the qualifying licensee /obligor. This

creditworthiness, after all, goes to the heart of the level of

assurance that_ timely and adequate decommissioning funding will

be provided. A licensee who can meet all the tests established

by the proposed revised rule must -- by virtue of meeting those

more than satisfy the standard ofdemanding criteria --

" reasonable assurance." Accordingly, and because to do so

would further the commission's statutory mandate and better

serve the overall public interest, the Petitioners urge the

Commission to adopt the attached rule revision.

_

.

0457w/0463w
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EXHIBIT A

ATTACHMENT TO PETITION FOR RULEMAKING

Proposed Rule

1. Section 30.35( f)(2) is amended to read as follows:

(2) A surety method, insurance, or other guarantee
method. These methods guarantee that decommissioning
costs will be paid. A surety method may be in the form
of a surety bond, letter of credit, or line of
credit. A parent company guarantee of funds for
decommissioning costs based on a-financial test may be
used if the guarantee and test are as contained in
Appendix A to this part. A parent company guarantee
may not be used in combination with other financial
methods to satisfy the requirements of this section. A
guaranter of funds by the applicant or licensee for
decommissior.ing costs based on a financial test may be
used if the guarantee and test are as contained in
Appendix B to this part. A guarantee by the applicant
or licensee may not be used (1) in combination with any
other financial methods to satisfy the requirements of
this section or (2) in any situation where the
applicant or licensee has a parent company holding
major 1ty control of the voting stock of the company.
Any surety method or insurance used to provide
financial assurance for decommissioning must conta1n
the following conditions . . .

2. A new Appendix B is added to Part 30 to read as
follows:

Append 1x B -- Criteria-Relating to Use of Financial Tests and
Self Guarantees for Providing Reasonable Assurance of Funds for
Decommissioning

I. Introduction

An applicant or licensee may provide reasonable
assurance of the availability of funds for decommissioning based
on furnishing its own guarantee that funds will be available for
decommissioning costs and on a demonstration that the company
passes a financial test. This appendix establishes criteria for
passing the financial test for the self guarantee.

II. Financial Test

A. To pass the financial test, the company must meet all
of the.following criteria:

i
!-
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Theicompany_must have:

(i)~A current, rating-for its most recent bond issuance of-
-AAA, AA, or A,Jas issued by Standard Poor's or Aaa, Aa,
or: A,: as issued. by. Moody's; and

(ii)-Tangible-net' worth at least ten times the current
decommissioning cost estimate (or prescribed amount if-
a'cortification is used);-and

(iii). Tangible net worth.of at least $1 billion;-and

(iv) Assets located in the United States amounting to at
least 90 percent of total assets or at least ten times
the current decommissioning cost estimates-(or
prescribed-amount if certification is used).

-B. The company's-independent; certified public accountant
'

must have compared the data used by the company in the
-

. financial test, which is derived from the independently
audited, year endLfinancial statements for the/ latest
fiscal year, with the amounts in such financial o
statement.- In connection with that procedure the

-licensee-shall11nform NRC within 90_ days of any matters
coming to the' auditor's attention which cause-the-
auditor to believe that the data specified'in the
financial test.should be adjusted and that the company--

no longer passes;the test.
-

C. The company must-have at-least one class of equityn

securities registered under the Securities Exchange Act
=of=1934.

In 1. After the' initial financial test,-the company must
repeat the. passage of the test within;90 days'after the

3

:close.of-each-succeeding fiscal year.. '

2. If the company no longer meets the requirements of
paragraph A of this section, the licensee must send's

Enotice to the Commission.of intent.to establish-
alternateLfinancial assurance'as specified in the-
-Commiselon's regulations. .The notice must be_sent by
certified: mail within 90 days after the end of the
fiscal year for which the year end financial data show
that-the company no longer meets-the-financial test

-

-requirements. The 11censee must provide alternate
-financial ~ assurance within 120 days after the end of
.such' fiscal year.

-2- .
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. III. Company Guarantee

The terms of a self guarantee which an applicant or
licensee furnishes must provide that:

A. The guarantee will remain in force unless the licensee
sends notice of cancellation by certified mail to the
Commission. Cancellation may not occur, however,
during the 120 days beginning on the date of receipt of
the notice of cancellation by the Commission, as
evidenced by the return receipt.

B. The licensee will provide alternate financial assurance
as specified in the Commission's regulations within 90
days after receipt by the Commission of a notice of
cancellation of the guarantee.

C. The guarantee and financial test provisions must remain
in effect until the Commission has terminated the
license or until anothre financial assurance method
acceptable to the Commission has been put into effect
by the licensee.

D. The licensee will promptly forward to the Commission-
and the licensee's independent auditor all reports
filed by the licensee (in its~ capacity as a registrant)
with the Securities and Exchange Commission pursuant to
the requirements of section 13 of the Securities
Exchange Act of 1934.

E. If at any time the licensee's most recent bond issuance
ceases to be rated in any category of A or above by
either Standard and Poor's or Moody's, the licensee
will provide notice in-writing of such fact to the
Commission within 20 days after publication of the
change by the rating service.

_

|

l.
|
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3. Sect 1on 40.36(e)(2) is amended to read as follows:

-(2:) A surety method, insurance, or other guarantee
method. These methods guarantee that decommissioning
costs will be paid. A surety method may be in the forr
of a surety bond, letter of credit, or line of
credit. A_ parent company guarantee of funds for
decommissioning costs based on a financial test may be
used if the guarantee and test are as contained in
Appendix A of 10 CFR Part 30. A parent company
guarantee may not be used in combination with other
financial methods to satisfy the requirements of this
section. A guarantee of funds by the applicant or
licensee for decommissioning costs based on a financial
test may be used if the guarantee and test are as
contained in Appendix B of 10 CFR Part 30. A guarantee
by the applicant or licensee may not be used (1) in
combination with any other financial methods to satisfy
the requirements of this section or (2) in any
situation where the applicant or licensee has a parent
company holding majority control of the voting stock of
the company. Any surety method or insurance used to
provide financial assurance for decommissioning must
contain the following conditions . . .

4. Section 50.75(e)(1)(111) is amended to read as follows:

(iii) A surety method, insurance or other guarantee method.
These methods guarantee that decommissioning costs will
be paid. A surety method may be in the form of . . .

5. Section 50.75(e)(2)(111) is amended to read as follows:
(iii) A surety method, insurance, or other guarantee

method. A parent company guarantee of-funds-for
decommissioning costs based on a rinancial test may be
used if the guarantee and test are as contained in

,

Appendix A of 10 CFR Part 30. A parent company
guarantee may not be used in combination with other
financial methods to satisfy the requirements of this
section. A guarantee of funds by the applicant or

p licensee for decommiss1oning costs based on a financial
r, test may be used if the guarantee-and test are as

contained in Appendix B of 10 CFR Part 30. A*

guarar. tee by the applicant or licensee may not be used
(1) in combination with any other financial methods to
sat 1Ffy the requirements of this section or (2) in any
s1tuation where the applicant or licensee has a parent
company holding majority control of the voting stock of
the company.

-4-
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6. Section 70.25(f)(2) is amended to read as follows:

-(2) A surety method,- insurance, or other guarantee
method. . These' methods guarantee that decommissioning
costs'will-be-paid. A surety method may be in the form
of a surety bond, letter of credit, or line of
credit. A parent company guarantee of funds for
decommissioning costs based on a financial test may be
used if_the guaranteo and' test are as contcined in
Appendix A of 10 CFR Part 30. A parent company
guarantee may not be used in combination with other
financial methods to satisfy the requirements of this
section.- A-guarantee of funds by the applicant or
licensee for decommissioning costs based on a financial
test may be used if the guarantee and test are as
contained in Appendix B of 10 CFR Part 30. A guarantee
by.the_epplicant or_ licensee may not be used (1) in
combination with any other financial methods to satisfy
the requirements of this section or (2) in any
situation where the applicant or licensee has a parent
company holding majority control of the voting stock of
_the company. Any surety method or insurance used to

- - -provide financial assurance for-decommissioning must
contain the following conditions . . .

7. -Section 72.18(c)(2) is amended to read as folle.s:

(2) A-surety method, insurance, or other-guarantee-
method. These methods-guarantee _that decommissioning
costs will be: paid. A surety method may be in the form
of a_ surety bond, letter of credit, or line of
credit.- A parent company guarantee of funds for
decommissioning costs based on a financial test may be _

used if the guarantee-and test-are as contained in
1 Appendix A'of 10 CFR-Part 30. A parent company

- guarantee may-not be used.in combination with other
financial methods to satisfy the requirements of this
section. A guarantee of-funds inr the applicant or
licensee for_ decommissioning costs based on a financial
test may be used 1f the guarantee-and test are-as
contained in Appendix B of 10 CFR Part 30. A guarantee

-

by the applicant or_ licensee may not be used (1) ~ 1n
combination-with any other financial methods _to satisfy
the requ1rements of this section or (2) in any
situation:where_the applicant or licensee has a parent
company holding: majority control of the voting stock of
the company. Any surety method or insurance used to ,

provide financial assurance _for decommissioning must
contain the following conditions . . .

1

1
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commissioner Curtiss' co=ments on SECY-90-217:

hTdicapprove the starr's_ proposal to deny GE's request for an
exemption from the regulations requiring licensees to establish
external funds _or useEssine other indopendant, external nachanism
to onsure the availability of funds for decommissioning.
;Althougn I an aware -9C the f act that tha commi,sion speelfically
lonsidarna and rojostad rulem6 king proposals that would haya
permitted the Mae of internal pasarvo. ur dsmar-insuranceu for

' occommissioning-funding, as GE proposes in its application for
exemption,'several considerations lead me to the conclusion that
- the concerns daat the commission had about internal reserves and
csalf-insurance-should-not preclude GE from using such
.docommissioning funding methods hara. In particular, I would
note tha following:

1. ine NRC staf f's censultant on-methods to finance
-decommissioning has ggngluded that the usa vf internal
reserves "is acceptable-and provides excellent
assurance-of availability of funds." (NURIG/CR-3899 -
Utility Financial Stability and'che Availability of
Funds.for Decommissioning, September 1984,-p. 13).
Despite-the-fact that internal reserves cannot be
effectively' protected from creditora in the event of
bankruptcy by the licensee, the NRC staff concluded
that the internal reserve approach provides raason. hts
assur ngs than connemisgien&Mg fuham will na available-
Vneh they are needed by licensees and recommended that' '

the final decommissioning rules allow the use of
internal reserves (8ECY=87-3091 Proposed Final Rules on
Decommissioning, December 17, 1987, Appendix pp. 5-7,

-8-13). The1Commistion's concern in rejecting that
staff _ recommendation -- that a financially-troubled

! licensee-might find it necessary to divert its
decommissioning reserves;to -other purposes -- woqld _ not
staa to apply to 3-licanssa that nas exhibited the
level 1of financial stability and assets of GE.

i

; 2. -In promulgating decommissioning funding requiremonts in
: the low-level waste area,_the commission. decided not tp

| permit,19n a generic basis, the "use.of stand alone
self-insurance" to fund low-level waste sita,

| stabilization and-closure. At the same time, the
Commission did indicate that it would evaluate the use
of financial tests and self-insurance " proposed by
licensess en a case-by-case basis."' (Statements of
consideration: Licensing Raggignments for Land Disposal
of Low-Level waste, 47 Fed.Rea. 57446, December 27,
1982), Thus, despite its lack of confidence that the
self-insurance approach would provide the necessary
reasonable _ assurance that all licensens would have site
closure funds available when needed, the commission
held open the possibility that the self-insurance
approacn could be Justified for 'icensees wne

|
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demonstrate their_(inanGiAl quM11fications, gh gy
view, tne logie of th6 approach sanan for low-loval
vasto decommissioning applies with equal force hora,
where GE has made just such a demonstration with regard
to the licenses which it holds.

!I 3. While the decommissioning regulations do not allow the
| use of internal renarves or selt-Tuarantdem, they ao

peruiL: non-licensee parent company guarantees where a
-

parent organization meets certain financial testa set
out-in 10 crR Part 30, Appendix A. GM's assets and
financial qualifications f ar exceed those required to,

satisfy these financial tests for parent company
'

guarantees. In fact, GE will_ satisfy the
decommissioning funding requirenants for a GE
subsidiary, Reuter= Stokes, by providing a parent
company guarantee-based on GE's own internal financial
capabilities. It would be an anomaly to permit GE to
provide _ an internally-funded parent com7any guaggnset
for a subsidian but raquire GE to establish external
reserves to fund 'decommisioning where GE itself if the
named licensee.-

4, 41y,_it appears to me that the degree of fin-qc.d
eL.arance that we would have if we were to graat this
exemption is no-less than that which would be afforded
by the option of a parent company guarantee, an option
that is explicitly allowed by the dggganissioning
rules. . In fact, una very concerns that have been
expressed about granting-this type of exemption -- that
a company might declare bankruptcy, thereby placing
decommissioning funds at the risk of creditors'
superior claims -- are ro di2ferent than the situation
that we would rese-under the option of a parent company
guarantee. The Commission found that risk to be
tolerable for a parent c6upany guarantee; I see no
reason to differentiate the situation here,
particularly in view,of the undisputed financial health

.

'
.

of the applicant.

For the foregoing reasons, it would grant the exemption, subject
to the requirement that GE be rapired to gggertify an an annual-
basic that it L. Ls the financial test criteria as required by 10
tFR Part 30, App. h, sectiQnt IIs k.1 End A 2 C.

I
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| Corporate Bond Defaults e.nd Default Rates '

1970-1990

Summary

This study brings previous Moody's studies of corporate bond defaults current
! through 1990. The purpose of these studies is twofold. First, the data are

intended to provide bond market investors with bench mark guidelines on historical
default experience by rating category, Second, they aid in assessing the credit

|.
support needed for structured securities backed by pools of corporate bonds,

Briefly, the study found:
| -

In 1990,96 corporate issuers defaulted on $22.0 billion of Moody's rated anda

public corporate debt. Of this total,78 issuers were rated by Moody's all
,

were rated speculative grado as of January 1,1990. These companies had,

! $20.4 billion of debt outstanding at default.

The default rate for speculative grade issuers rose to 8.8% from 1989's 5 6%. ;I a

| These represent the highest back to back default rates on record. d

Average d3 fault rates across investment honzons spanning ore to twentya

years clearly show that default rates for lower rated issuers exceld those Cf
high-grade issuers.

Defaults reached across many industries, with casinos & hotels, etail, andI a
I airlines particularly hard hit.

,

Many ill conceived LEts came apart in 1990. The year also saw t n increasee

in the use of distressed exchange offers and grace penod paymeat delays toi

| extract concessions from bondholders.
|

|- in view of the current recession and Middle East conflict, Moody's anticipates a
j continued high pace of defaults for 1991. Through the first three weeks of 1991,
j 11 firms have defaulted on $2.9 billion of public or Moody's rated bonds. As

further evidence of potential difficulties, Moody's reports that Caa outstandings
grew by 23% in 1990 to $27 billion, three times the level at the beginning of 1989.

:
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- - -___ - - _ _ _ - - __ _ _ - _ _ _ - _ _ _ - . . - _ . . - - _ -

|

$

. ,

t

CONTENTS
.

,

Discussion of Recent Default Experience

Major Defaults of 1990 3
Sorne Industries Particularly Hard Hit in 1990 3,

i Other Aspects of 1990 Defaults 5:

Methodology
,

Definition of Defaultu
! 6

Moody's Rating Database 6 |

Corporate Default Rater
,

Major Defaults and Historical Ratings 7
Usefulness of Default Rates 8 '

One Year Default Rates
_

9
Default Rates for Periods Longer Than a Year 10
Results 10
Defau;t Rate Volatility by Rating Category 13
Dollar Default Rates 13

Tables
1,1990 Corporate Bond Defaults

15,

2. One. Year Default Rates by Year and Rating 32
3 One Year Default Rates by Year and Modified Rating 32
4 Average Cumulative Default Rates,

33
5. Cumulative Default Rates for Cohorts Forrned 1971 through 1990 33

'

Copyr g*t t 1991 by voody's mvestors Service 99 Cnurch Street. New Yors. NY 10C07
WC A' S NOTE- Att er+ormatzon conta aec receie is copyr getec m tne narae of Moosy a mvesters Ser..ce
r Mcccy s 1 a*c none et sucn mrormat on may be copied or creerw se reprocuceo recackaged. turtner transi' rut.me
% transferreo o ssem.nated rec.stro;tec or resolo a storec for swesecuent use for any sacn puroese in
vo4 or r part. m any 'orm or manner or ty any recars wratsoever, of any person witnout voocy a pr<or writteece sent

Als mformat.oe conta.eed neeern is ootairec by Moody's from sources oe"evec oy it to os accurate arc reiiao:eSecause of tne ooss.o.nty of a
uman anc reecnarucal error as wea as otner f actors nowe ret swen mtorreation is

crov<oso as is ' witnout aa ranty of any irme and Mooc(s m carbcular. rnames no reoresentatron or warranty. '
empress or emphec. as to tre accuracy, t.menness or compieteress of any sucn mtorrmation Uacer no circurm
stance snad Mooc( s nave any haamty to any person or entity for (a) aay loss or damage se w*o>e or in part,

4' caasec cy. resusWg trom. or retabeg to any error toegngent or etnerwise) or otner circ..rstance inwoooo m pro-
t

e r+g, conecteg coreoiong interotetmg. analyrmo. ecitmg transcr@eg traesmittmg. cortmunicatmg or coow+w

ermg any socn mtormahon. cr toi any cerect. mairect, sceev coesecuentian or mcidenta carriages weatsoevet
i Moccy a es aavised m acvance c* tee poss omty of s cn camages resurtmg from tne use of, or seaod ty to

e ,en

any s cn mtormaten.se

I **e crecit ratmos anc other oo^ons contateed nere.n are. and must be construec soisiy as. statement s of
1 cc P ce and rot stateer ents of 'act or recommencat ces to pu enase soli or noic any securit.es NO WA A A ANTv.r

DDaESS OA iMPUED AS TO THE ACCUA ACV. TIMELINESS. CCVDLETENESS MEE4CMANTASttTV OA AT-NESS FOA ANY DARTICULAR DUADOSE CE ANY SUCH AA T NG CA OTHErg opcioq og inpopgAr.,oy isi G vEN OA MADE BY MOOOY' S ,N ANY FOAV OA MANNE A WHATSOCVEft Eacn rating or oteer opmion musti

j ce we gned sofeiy as one f actor m any investreeat cecision maos oy or ori cenatt o' any user at tese ir*ormabon
contamec nerem. and eacn sucn user must accorciegry maae its own stucy arc evaivation of each security and of
aacn issser anc guara^ tor of. and eacn provicar of crecit s.oport for. eacn security that it may coesioer purenas-

.

4 cc eo.a.rq or sawgi
b.rsuant to Sect:on 17(o) of tre Secur= ties Act cf 1933. Moocy's moreoy c.sciones tnat most isswers of coot'

soci.rities Or:cluamg corporate arc mun c cat borcs. ceDont,res notes arc comrrorcial oacer) and pre *errec stock
ratec o, Monoy a na.o. prict to ass gement of any at eg agroec to pay Moocy a for the acora sai anc f atmoserv <ces rencorec oy it fees rangeng frorn $1 CCO to $125 000 PAINTED IN U S A

2 Corporate Bond Defaults
:
I

W



_. . _ _ . . ~ _ . _ _ _ _ _ _ _ _ _ _ . . _ _ _ _ . _ _ _ _ _ _ _

..
,

'

Discussion of Recent Default Experience; -

b
Major Deft.u.'ts of 1990

i in 1990, 96 corporate issuers - 78 of them rated by Moody's - defaulted on $22.0
billion of long term debt. The year saw the largest number and highest dollar volume
of defaults since Moody's began tracking default statistics in 1970. Of all speculative-,

grade issuers at the start of 1990, 8.8 % had defaulted by year end, up from 1989's'

5.6%, the highest back to back default rates on record.
<

Figure 1

Defaults and Distressed Exchanges on Long Term Debt in 1990
,

(in $ millions)

Straight 20,495.4.
'

Convertible 1,524 1
Total 22,019.5

I

i Two Campeau companies, A!!!cd Stores and Feoersted Department Stores,
accounted for the largest default on public debt in 1990: $2.7 billion. Allied was

| purchased by Campeau in 1986 for $3.5 billion; Federated was purchased in 1988 for
56.7 billion. But operating p ofits were not strong enough to pay down bank debt as
well as make interost payments to subordinated bondholders. Nor could asset sales
fetch the prices needed to reduce the huge debt burden. A lackluster retail environ-

; ment and mounting liquidity problems ultimately led to the bankruptcy filing in January
'

1990.
Other major defaults, in descending order of dollar amount of public debt affected;.

Southland Corporation, owner of the 7 Eleven conveniencea
store chain, defaulted on $1.763 billion;
USG Corporation, a building materials manufacturer, defaulted' s
on $1.561 billion;

'

Continental Airlines and its parent, Continental Airliness

Holdings, Inc. - formerly Texas Air Corporation defaulted on
i $1.204 billion;

interco, Inc, a St. Louis-based footwear and furniture maker.e
: defaulted on $1.155 billion;

Trump Taj Mahal .7unding, Inc. and Trump Castle Funding,a

Inc., the financial conduits of two Atlantic City casino / hotels,,

together defaulted or $1.027 billion;i

National Gypsum Cornpany, the second largest U.S. gypsuma
producer, defaulted on $1.024 cilhon.

.

All other 1990 issuer defaults each affected less than $1 billion. Table 1 lists 1990's
I

defaulting companies, giving business descriptions, descriptions of public debt issues
outstanoing, relevant dates, and a short summary of factors leading to default.

'

Some Industries Particularly Hard Hit in 1990

} When 1990 defaults are grouped by industry, some clear pattems of risk emerge
! (Figure 2). The clearest example is the casinollodging industry wriere (en speculative-

grade companies defaulted, including two Trump related companies with $1 bilhon of#

,

i debt between them. Defaulters account for 40.6% of all speculative-grade debt in this
industry and had $2.5 billion of pubhc debt outstanding; that was about 11.1% of the

Corperate Bond Defaults 3
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i
do!!ar volume of 1990's defaults (Figure 3). The casino industry saw rapid deterioration
in creoit strength in 1990. Gaming revenue slowed dramatically, just as new capacity )i;

i came on line, hurting Trump and Bally in the Atlantic City market. Similar conditions
;

contributed to troubles in Divl Hotels' Caribbean market and Goldriver's Nevada
property. The hotelindustr/s troubles have been much publicized also. It was badly!

overbuilt in the 1980s, which left it vulnerable to loss of business due to reductions in
L corporate travel.
| Eight issvers in the Figure 2

retail industry defau:ted on
industry Default Rates$5.6 billion of public debt,

x, , p , .i ., 3,,,,,,1,y, a,,,, 3nau ,i,y o,,,representing 25.3% of all de- p.,c.ni
'

fauiting corporate debtin 1990. *
:Department stores and apparel
|

,'

specialty stores have been and '

will continue to be highly sus- m
!

ceptib!e to failure. Federated
m , i

and Allied, umong the largest f ;defaults in 1990, completed * q ;leveraged buyouts only to face - m
"

,.
.

.

liquidity problems. Conven- j j j j j/*p j[p *gience food retailers such as f f ^j9
'

Southland and Circle K, with
t

historica!!y mere stab'e cash
flows, were alsn capsized by

i

overwhelming debt. Ext.essive prices paid in these and other t.Bos'resulted in over-
leverage. Severely limited financial flexibility forced cuts in capital spending, inus
thwarting efforts to improve store productivity and raise future operating profits.

Slack demand and j

highty oil prices in the wake of Figure 3
Iraq's invasion of Kuwait con-
tributed to Continental Airlines. Share of Defaulting Debt by Industry
(and its holding company's)

. w'w. . ., m,
default on $1.2 billion of debt, j
which was 5.5% of the dollar ggg j ~ o'

,

defaults in this study. Conti- - a

nental's default affected 26.1%
. , _ ,,,

of speculative-grade airline ,
,

,.
industry debt. The Gulf war ;/

, , , , ,

s

will continue to tax the airline w .. .. '
, , , , , , ,

industry on into 1991, Already - spjs>,

in January 1991 Pan Am had
.% e n

! filed for protection under Chap-
c, , , , ,

! ter 11 of the bank,Uptcy code,
,,

! and Eastern Airlines, which,

'

had been under court protec-
I tion, was shut down. Other airlines could follow.

Softening real estate prices, on the heels of rapid price appreciation throughout
4

t

most of the 1980s, caused problems for many industries in 1990, particularly
construction. During the year, the 15 defaulting issuers in the construction industry -
mainly residen*ial construction and building products firms - had $3.5 billion worth of;

;
bonds outstanding at time of default, affecting 16.1% of total dollar defaults.' Following

f major financial restructurings with,n tne past few years, two Cypsum producers, USG

| ' Major commercial contractors were not a factor, as they generally do not issue
-

'
; public cebt, relying instead on bank and insurance company loans.
;

4 Corporate Bond Defaults
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and National Gypsum, ea;h had more than $1 billion debt outstanding at default. j
Based on average 1990 industry debt levels,22.9% of speculative grade construction
industry debt was in default during 1990.

Major sectors plagued by problems during the 1980s, but not significant
contributors to 1990 defaults, were the oilindustry and financiat inst:tutions. Many weak,

| oil-related firms failed after the dramatic oil price decline of late 1985, leavi"0 only the
| healthiest firms. Those that survived the earlier shake out were less prone to fail this

| time around. Moreover, the sharp rally in oil prices following Iraq's invasion of Kuwait
should help some firms in the industry. I

Depository institutions, including thrifts, were not a major contrautor in donar
terms to 1990 defaults for a different reason Despite their widely reported d,fficulties,

| few of the smaller institutions have publicly-held debt, preferring instead to rely on |
! federally-insured deposits for their funding needs. Out of some $15 bi!! ion ir, Moody's-

'

rated long term depository institution debt, only $410 million defaulted curing 1990. |
However, depository institutions did account for over 10% of defaults in terms of the '

number of rated issuers. Junk bond holdings played a part in this statistic. Noteworthy;

defaults included Centrust Savings, the Miami thrift that lived and died by the junk bond.,

! 10 addition, new thrift investment restnctions and the subsequent declino in the junk
bond market contributed to the seizures of Far West Savings Columbia Savings ano
Imperial Corporation. The distressed exchange offer ey the One Bancorp of Maine,
however, is more indicative of tne wider prob; ems facing depository institutions:

,

'

overbuilt real estate markets in a slowing economy. The recent failure of the Bank of
New England and the unexpectedly high year end provisions at many banks and thnf ts
indicate that deflation in the nation's real estate markets has yet to abate, Continued
real estate woes, as well as the need to meet increasingly stringent capinj require-
ments, will coniinue to stress financialinstitutions in the U.S. throughout 1991. Def ault

.

nsk, especially among bank and thrift holding companies, will continue to rise as '

regulators focus their efforts on protecting both insured depositors and the federal
deposit insurance funds.

Other Aspects of 1990 Defavits

Interestingly, eight years af ter Manville's surprise voluntary bankruptcy filing in response
to asbestos related litigation, asbestos continues to figure in default numbers. It played
a minor part in National Gypsum's troubles ar.d it was at least a factor in USG's
restructuring strategies. But it p!ayed its most direct role with the January 1991
bankruptcy filing of Eagle Picher Industries, where a controversial class action
settiement covering current and future asbestos-related claims was superseded by the
company's inability to cover required January and February asbestos claim payments.,

'

The single most commnn inread in the pattem of 1990 defaults was a prior
leveraged refinancing or LBO done during the 1980s. In fact, some form of cebt
recapitalization provides at least a partial explanation for over a fifth of all 1990

:
defaults. The transformation from a publicly controlled corporation to private contro!
saddled these firms with debt obligations that ultimately proved destructive, in the
heyday of LBO activity, companies rated investment grade could overnight become

,

|

single-B issuers with much higher default prospects. Such transformations were nearly
always unforeseeable by investors holding surviving pre-LBO debt, even taking into
account such covenant protections against recapitalization as might exist in loan I
indentures. However, the recent dramatic decline in investor interest in highly

i

leveraged financings, coupled with the eclipse for now of the new-issue junk bond '

market, reduces the risk of unexpected changes in an issuer's financial structure. |
The success of many LBOs completed during the latter part of the 1980s

;

depended crucially upon subsequent sales of assets at relatively high prices. But in
many cases, markets refused to cooperate with such expectations and subsecuent
sales either did not materialize or occurred at much lower paces than deais required.

Corporate Bond Defautts 5
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Moreover, planned asset sales which were abandoned or delayed could trace their

,

difficulties to banks' reluctance to extend financing in the face of tightening regulatory
,

1

pressure. Finally, in a number of feveraged financings Southland, Allied, and
Federated Department Stores come to mind . clearly the buyout team overpaid for the

4

operating assets. '

|
1

Methodology
,

| Dennition of Default

Moody's defines default as any missed or de|ayed disbursement of interest and/or
principal. This definition includes distressed exchanges where (i) the issuer offered
bondholdrs a new security or package of securities containing a diminished financial

i
obligation (such as preferred or common stock or debt with a lower coupon or par
amount) and (ii) the exchange had the apparent purpose of helping the borrower avoid
default.

There were at least 21 distressed exchange offers or other efforts to extract
concessions from bondholders during 1990, up from at least 15 in 1989. In many
cases, defaulting companies, such as interco, offered ec;uity securities in exchange for
debt. Others, such as Western Union, offered bondholders a cash tender for something
less than the fuli face value of the debt.

*

Moocy's default definition also includes companies that make a delayed
payment within the grace period provided in the indenture. In 1990 at least seven
issuers missed an interest payment on the scheduled payment date only to make the
contractual payment within the * grace period" of the bond indenture. For instance,
MGM-Pathe walted 27 days past the payment date to pay interest due on $400 minion
of its public debt. Although payment was made within the grace period (that is, prior
to the trigger date that would permit bondholders to ac:elerate the due date for
principal repayment), Moody's included the company as a defaulter. Our rationale is
straightforward, that a contractual payment obligation was not made when due. The

! delay amounted to an involuntary 27 day loan to MGM Pathe, a clear abuse of
! bondholders' legitimate expectations as to payment. Moreover, several defaulters in
i 1990 appeared to use grace period delay as a strategic club with which to beat

bondholders, poSSibly with a debt restructJring in mind.
,

I

\ Afoocty's Rating Database
!
i The defau|t rates and other figures cited in this report are calculated using Moody's

proprietary database of public long term debt ratings on U.S. and non U.S. industrial
compar''s, utilities, financial institutions, sovereign issuers, and structured finance
entities. 'iunicipal oebt issuers were excluded, as were issuers with short-term debt
raSngs only. In total, our database includes more than 4,000 issuers that met the

1

2

criteria during the 21 year period studied. At the beginning of 1990, the database
{ contained the ratings for 3,046 companies. These issuers account for a large part of

,

'

j the outstanding dollar amount of U.S. public long-term corporate debt. Moody's
,

j database also tracks defaults and distressed exchanges. The date of default used in
. the study is the earliest announcement of intent to default, distribution of a distressed'

exchange offer, failure to pay interest or principal when due, or a filing for bankruptcy.
Rating statistics reported in the first part of this study are based on the number

of debt issuers that default rather than on par amount of defaulted debt and are limited
to one count for each legal entity. Separately tabulating multiple issues of a single

,

issuer would bias the results toward the default characteristics of issuers with multiole
issues. Different issuers within an a' filiated grouc of companies were counted
separately because not a!! subsidiaries have cross default provisions nor are affiliated

6 Corporate Bond Defaults
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companies always rated the same.

A Moody's rating is an opinion as to both default likelihood and severity of loss
|

in the event of default. For purposes of this study,in which ratings are used to indicate |

default probability, we have tried to back severity considerations out of the rating. That
is cone by taking the rating on each company's senior unsecured debt or, if there is

*

none, implying such a rating and using it as a proxy for default probability. In most
cases, this will yield an assessment of risk tnat is relatively unaffected by special
consideration't of collateral or of a subordinated position within the capital structure.
A breakdown of issuers by implied senior unsecured rating for selected years is shown
in Figure 4. [ Rapid growth in Moody's structured finance business, as opposed to
improving corporate credit quality, accounts for the jump in the number of Aaa and Aa-
rated issuers between 1985 and 1990.]

Figure 4

Number of Rated issuers
I As of January 1
, 1.000
)

600 -

j M ~

1970 1975 1980 1965 1990

E Aaa E Aa E A E saa O sa ^s

!

Moody's compiled the defnuit histories used in this study from a variety of sour-
ces, including our own library of financial reports, press releases, press clippings,
internal memorandums, and records of analyst contact with rated issuers. Moody's also
examined documents from the Securities and Exchange Commission, Dun &
Bradstreet, the New York Stock Exchange, and the American Stock Exchange.

Corporate Default Rates

Afajor Defaults and Historical Ratings
i

From 1970 through year end 1990, 355 rated issuers defaulted on their debt; six
issuers defaulted twice.: A!! of the issuers except one - Manville Corporation, which
was rated A -- had actual or implied speculative-grade ratings at the senior unsecured

2
The six two-time defaulters were Continental Airlines Corp. ('83 & '90); Digicon,

Inc.(86 & '90); Harvard Industries, Inc (72 & '90); Texas International Company ('85 -
& '88); United Merchants and Manufacturers, Inc. (77 & '90,'; and Westem Union
('87 & '90). Moreover, Continental Airlines defaulted twice on the same issue (3-
1/2% Convertible Subordinated Debentures due 1992).

Cnrnnento Annr1 nef a.dte 7
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debt level at the time of default.8 As expected, when one traces a defaulted bond back
in time, one encounters a number of investment grade ratings en future defaulters
Figure 5 traces tne rating history of defautting issue.s from one to 20 years prior to.
default, it shows, for example, that at default, no issuer was rated Baa. But moving
back in time to .lanuary 1 cf the Ca!endar year in which they defaulted,14 issuers were
rated Baa.

At the start of the second year before default,28 issuers were rated Baa, and
so forth. As mentioned above, only one issuer was rateJ investment grade at default;
17 issuers were rated investment grade on January 1 of the year they defaulted; 36
were rated investment grade at the start of the second year before default, and so on.
The ratings of six defaulting issuers were withdrawn before they defaulted.

Still looking at Figure 5, the company with tne Aaa rating as of the fourth
January prior to default was Getty Oil, a subsidiary of Texaco. The default of Texaco
and its athtiates stemmed from the parent's litigation with Penzoll over the purchase of
Getty Oi!. As of the fifth January prior to default, both Texaco and Getty Oit were rated
Aaa. Texaco and Federated Department Stores were the two companies with Aaa
ratings between six and 15 years prior to default. As previously mentioned, Manville
Corporation was the sole issuer with an A rating at default.

-

Figure 5
Rating History of 350 Defaulting issuers

Calendar Years Prior to Default
Rating at

Default 1 2 3 4 5 10 15 20

Aaa 0 0 0 0 1 2 2 2 1

Aa 0 2 2 4 7 6 0 1 2
s

Grade A 1 1 6 15 12 10 13 5 4

Baa 0 14 28 30 33 28 30 24 13

Ba 39 97 138 119 102 94 47 26 23
B 215 197 134 98 67 49 19 17 7

Grade Cs 95 39 15 11 11 10 8 7 3

Usefulness of Default Rates

Figure 6 shows the annual number of rated issuer defautts for the period 1970 through
1990. Wnile these figures are of interest to some observers, they don't answer the
often asked question "What is the likelihood of default on a portfolio of corporate
bonds?" Default rates have been constructed with this question in mind. They are
typically based on the experience of the entire corporate bond markei and are most
useful to investors who hold portfolios which imitate the behavior of the overall
corporate bond market. But they can equally serve small investors by acting as
indicators of market stress.

The default rates presented in the following tables are calculated with the issuer
as the unit of study, rather than on the more commonly used basis of outstanding dollar
amounts. The denominator used for Moody's issuer default rates consists of the3

number of rated issuers - a calculation Moody's makes with a high degree of confi.
dence. Equal weight is placed on large and small issuers, since the number of rating

* The implied issuer rating is tne rating that would be assigned on an issuer's
senior unsecured debt, if the issuer had such debt outstanding.

8 Corporate Bond Defaults
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decisions (or in the case of an investor, buy / sell decisions) does not rise with the size
of the issuer. This approach sidesteps the measurement. error problem associated with
estimates of dollars outstanding in the murky speculative grade market.

I Figure 6

i Number of Defaulting issuers
| Sy Year (1970199o)
| 100

j

i So -
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|
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1971 1973 19?$ 1977 1979 1981 1963 1965 1997 1639

Gne Year Default Rates

The most commonly reported default number is the one year speculative grade default
rate. . Moody's calculates this statistic by dividing the number of issuers defaulting over
a calendar year by the number of speculative-grade issuers outstanding at the,

!

beginning of the year. Figure 7 plots one year speculative grace default rates from
1970 through 1990.

Figure 7

One Year Speculative Grade Default Rates
(1970 1990)

Percent
12 %

10 %

0% -

s

.

,
i' J..hn...||Illhi.

1970 1972 1974 1976 1978 1960 1962 1964 1968 IS88 1990
1971 1973 1975 1977 197S 1961 1963 1985 1967 1969 I

Table 2 is a fuller representation of one year default rates for each of the rating
categories. These are computed as the number of defaulting issuers with a give.; ',

rating at the beginning of a year divided by the number of outstanding issuers with the
same rating on January 1 of that year. The last two rows of Table 2 give the one year

|

Corporate Bond Ocfaults 9
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issuer default rates for investment grade issuers and speculative grade issuers,
;

respectively. Note that for all but seven of the past 21 years, the one year issuer
default rate for investment grade issuers was zero.

! Moody's refined its rating categories in 1982 by adding numerical modifiers.
; Table 3 repeats the above exercise for the additional rating categories for the period

covenng 1983 through 1990. Both tables confirm the notion that issuer default rates
j have been higher for lower rated issuers.

Default Rates for Periods Longer Than a Year

Although the one year issuer default rate has gamered much media attention, a more
relevant summary of issuer experience for many corporate bond investors is the
cumulative default rate for groupings or cohorts of issuers. The idea is similar to
one year default rates except that cohorts are constructed at fixed points in time and
are followed for longer periods. Thus, cumulative default rates indicate the share of a
portfolio of bonds formed at a given date that subsequently default.

Starting in 1971, Table 5 traces annual!y the cumulative default rates for
cohorts of Moody's rated issuers formed at the beginning of each year and followed to
year end 1990. Cohort groups are separated into different Moody's rating categones.,

; Table 5 can be used to answer, for examp's the question *What percent of B rated
issuers with bonds outstanding in 1983 cefaulted by 19907" The answer is found in

!

the last row and last column of the section labeled ' Cohort Formed January 1,1983*: i

36.2% The first column of each section, by definition, is the one year issuer defaulti

j rate and corresponds to that year's entry in Table 2.
Other studies generally form cohorts of bonds issued during a given year and

track tne bonds' performance, in contrast, Moody's approach, which forms cohorts of
! all Moody's rated issuers outstanding at January 1 of each year, provides an indicator

of the experience of a portfolio of seasoned bonds purchased in a given year. Table '

4 gives average default rates for investment horizons spanning one to twenty years.'

: Th.sults
: !

| The statistics in Tables 2 through 5 clearly show that lower rated issuers are more IAely !
1 to default. On average over the last 21 years, 4.2% of speculative-grace issuers
!' 3

defaulted with!n one year, compared with 0.07% of investment grade issuers (Table 2),
i

Average one year default rates, displayed in Figure 8, climb from 0.00% for Aaa issuers
|

to over 8% for issuers rated sing!e B.
Figure 9 suggests that the relationship between ratings and defaults also holds

genera!!y for issuers ranked by numencal rating category over the period for which that,

: system has been in effect: 1983 through 1990. Default rates climb from 0.00% for Aaa-
down to A2-rated issuers to more than 17% for issuers rated 83.

Finally, the higher default risk for lower rating categories remains evident as
1

|
one considers investment periods exceeding one year. For example, as seen in Figure |

10, average default rates for five year hoicing penods climb uniformly from 0.2% for
issuers rated Aaa to 24.3% for issuers rated B. ' The same pattem holds for average
default rates for ten year holding periods (Figure 11) and fifteen year holding periods |

i

| (Figure 12).
Throughout the study period, there was a sharp distinction between companies ,

.

in the investment grade Baa category and companies in the upper speculative grade '

'incrementalincreases ia cumulative default rates are calcu'ated and weignted |cy tne number of issuers in the cohort; tne average increase is then added to the
:

previous year's average cumulative defau!t rate. I

10 Corporate Bond Defaults i
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Figure 8
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Ba category. In the past 21 years, Ba companies have been two to ten times more
prone to default than Baa rated companies over any time honzon. And B rated
companies have been over four times more prone to default than Ba rated companies

Default Rate Volatsty by Rating Category

Moody's also looked at the evenness of defaun rates from year to year. We found tnat
the one year default rate for speculative rated companics vaned from a high of 10 9%
in 1970 to OA% in 1979 (Figure 7). This volatil.ty of def ault rates is signif!cantly higher
for the lower rating categories. That is, not only are default rates higher at the low end
of the rating scale, but the rate of defautt is more volatile and less predictacle in any
given year. For example, the standard deviations for onD year default rates during the
study period range from zero to 0.3% in the investment grade categories. The Ba
standard deviation rises to 1.8% and the B standard deviation is 5.0% (Figure 13).

A look at standard deviations of default rates over longer bond holding periods
shows a similar f.nding. The standard deviations of five and ten year default rates of
investment grade issuers were below 0 9% (Figures 14 and 15). Default rates of

_

speculative grade issuers, by contrast, were five to eight times more volatile than those
3

of investment. grade issuers.

Dollar Default Rates

Beginning with this study, Moody's will report, in addition to issuer default statistics,
one year default rates based on the dollar amount of defaulting Moody's rated and
public corporate debt. We believe providing this statistic facilitates companson to other
reports of corporate bond experience and makes fuller use of Moody's database.

Moody's estimates that $208.0 bilnen par value of Moody's rated and/or publicly
registered speculative grade corporate bonds were outstanding as of January 1,1990
Of these, approximately $21.9 billion (including convertible bonds) belonged to
companies that defaulted during 1990. We therefore estimate the dollar default rate,

for 1990 to be 10.5%
This default rate is somewhat higher than the one calculated using issuer count ~

f>gures. Among otner things, it suggests that defaulting Companies in 1990 had greater
than average levels of debt outstanding.

9 Corporate Bond Defaults 13
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NUCLEAR REGULATORY COMMISSION

10 CPR Parts 30, 40, 50, 70, and 72

(Docket No. PRM-30-59)

General Electric Co. and Westinghouso Electric Corp.;'

Filing of a Potition for Rulomaking

AGENCY: Nuclear Regulatory Commission. .

ACTION: Hotice of receipt of petition for rulemaking.

SUMMARY: The General Electric company and the Wostinghouse

Electric Corporation request that the Nuclear Regulatory

Commission (HRC) amend its regulations establishing general

requirements for.docommissioning licenson facilities. Tho

petitioners request that the NRC issue a rule that would provide

a means for the self-guarantee of'docommissioning funding costs

by certain NRC non-electric utility reactor licensees who moot

stringent financial assurance and related reporting and oversight
requirements.

DATES: Submit comments by (60 days following publication in the

Federal Register). Comments received after this date will be

considered if it -is practical to do so, but assurance of

consideration cannot be given except as to comments roccived on

or before this dato.

... . ... - .- - -. _ _ _ - - . . - . - . - . - . .
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ADDRESSES: Submit comments tot Secretary, U.S. Nuclear

Regulatory Commission, Washington, DC 20555. Attentiont |

Docketing and Service Branch. For a copy of the petition, writes j
,

Rules Review Section, Regulatory Publications Branch, Division of

Freedom of Information and Publications Services, Offico of g
!

Administration, Washington, DC 20555. j

FOR FURTilER.INFORMATION CONTACTt Joseph Wang, Ch10f, Engincering

and Decommissioning Section, Radiation Protection & licalth

Effects Branch, Division of Regulatory Applications, Office of

Nuclear Regulatory Roscarch, U.S. Nuclear Regulatory Commission, <

Washington DC. 20555, Tolophono (301)-492-3746 or Michael T.

Losar, Chief, Rules Review Section, Regulatory Publications

Branch, Division of Freedom of Information and Publications

Services, Office of Administration, Washington, DC. 20555,

Telephone (301)492-7758 or Toll Frect 800-368-5642.

SUPPLEMENTARY INPORMATIONt

Background .

The NRC has received a joint petition for rulomaking

submitted by the General Electric Company (CE) and the

Westinghouse Electric Corporation (Westinghouse). The petition

was assigned Docket No. PRM-30-59 on July 11, 1991. The

petitioners request that the NRC amend its decommissioning

regulations contained in 10 CFR Parts 30, 40, 50, 70, and 72 to

provide a means for self-guarantee of decommissioning funding *

2
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' costs by certain NRC licensees who moet stringent financial

assurance and related reporting and oversight requirements.

Electric utility reactor liconnoes under 10 CFR Part 50 are

excluded from this petition.

On June 27, 1988 ($3 FR 24018), the NRC published a final

rule thct established general requirements for decommissioning
nuclear facilities. These requirements provide assurance that

licensed facilities will be decommisaloned in a safe and timely
manner and that adequato funds will be available for

decommissioning. Under the current decommissioning requirements,

licensees are permitted to provido financial assurance of

decommissioning funding through prepayment, insurance, a surety

bond, a letter of credit, a line of credit, a parent company
guaranteo, or the establishment of a sinking fund.

In March 1990, .e petitioners each sought a specific'

exemption from the financial assurance instrument requirements
discussed in the previous paragraph. The requested exemptions

would have enabled the petitioners to demonstrate financial

assurance by submitting a self-guarantee that otherwise mot or

exceeded the criteria for qualifying parent company guarantees
under Appendix A to 10 CPR Part 30. The Commission denied the

requests for exemptions on July 31, 1990. The petitioners each

submitted a Petition for Reconsideration on August 20, 1990. The

Commission denied these Petitions for Reconsideration on March 7,

1991, but invited GE and Westinghouse to submit a petition for '

|

|
| 3
!

|
1

!
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rulemaking to address the issues rained concerning self-guarantee
for decommissioning funding.

The Petitioners

The petitioners each hold NRC licenses issued under the

regulations in 10 CFR Chapter I or comparable licenses issued by
an Agreement State. Therefore, the petitioners are subject to
the commission's requirements. The petitioners state that they
have sufficient resources to provide tho degree of financial

assurance necessary to meet the stated requirement that adequate
funds be available for decommissioning. The petitioners assert

that they are in excellent financial condition, possess vast
assets, enjoy premier credit standing, and have long-lived
records of prosperity. The petitioners contend that few

financial institutions in the business of extending letters of
credit or other forms of third-party guarantees can demonstrate

the same degree of financial capacity. The petitioners believe-
<

that this recognized standing in the financial community supports
their contention that self guarantee by licensees of similar

financial substance is more than sufficient to meet the financial
assurance requirements of the decommissioning rule.

Need for the Suggested Amendments

The petitioners have submitted this petition for rulemaking
because they believe that they have been adversely and

unreasonably affected by the limitations in the current
decommissioning rule. The petitioners state that, under the
current rule, companies like the petitioners are unable to

4
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*
guarantee decommissioning funding costs when they themselves are .

NRC licensees. However, according to the petitioner, less

financially strong institutions, such as insurance companies,
banks, and savings and loan institutions, are permitted to

guarantee the decommissioning funding costs of NRC licensees

without providing any evidence of financial strength.

Furthermore, according to the petitioners, licensees without i

the financial capabilities of the petitioners may provide :

qualifying parent company guarantees solely because these parent
i

companien are legal entities distinct from the subsidiary
licensees whose decommissioning funding they guarantee.

i

The petitioners state that the lack of an internal

decommissioning fu7 ding method imposts unwarranted compliancu

costs upon them. The current rule compels the petitioners to

either restructure their licensed activities into less
financially secure licensee subsidiaries for which the '

putitioners could then provide parent company guarantees or to

obtain external financial assurance at a cost that would be
significant over the term of their licensed activitias.

The Solution

The petitioners suggest that the NRC amend its regulations

pertaining to decommissioning funding to permit an additional

method for providing the required financial assurance.- The

petitioners also suggest that the NRC add provisions in which'it

would establish the criteria to be used in determining the
qualifications of a licensee to provide a self-guarantee of

5

_ -, - , - . _ - _ -. _._ _ __ __ _ ._ ___ .._ _ .__ ___ - . . . . _ . .



4

"

funds. According to the petitioners, the suggestod critoria for

self-guarantee of funds are more stringent than thoso currently

required for a parent company guarantoa.

The suggested amendment would provide for the self-guarantee

of funds for decommissioning costs by any licensee, other than a

person licensed to operate an electric utility reactor under 10

CFR part 50, that --

(1) Has no majority shareholder, that is, a company without
'

a parent company;

(2) Is subject-to the reporting requirer nts of the

securities-Exchange Act of 1934; and

(3) Demonstrates a lovel of present and future financial

stability sufficient to moot the required financial test.

Neod for the Amendments
i

The petitioners believe that their suggested amendments are

in the public interest. The petitioners stato that the proposed

amendments would encourage direct licensco responsibility by

financially strong companics. The petitioners bellove that the

current rule may encourage a financially strong, independent

company to creato less-financially secure subsidiarios to hold

NRC licenses in order to avoid the additional cost of available
decommiGlioning funding assurance methods. The petitioners

assert that the consolidation of financial resources in a single

licensad organization would enhance the performance of all

licensee responsibilities thereby better achieving the stated

purpose of the required financial assurance provisions.

5
l.

,- . . - . - - - - .. . . - . -. . - . . , - . . - . . . . . ,- - --. -



- _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ - _ - _ _ _ _ _ _ _ _ - _ _ _ - _ - _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ - _ -

*

In addition, the suggested amendments would permit licensees
|

without parent companies to conserve valuable resources by |

oxocuting a self-guarantee rather than expending increasing
l

amounts of monoy for a line or letter of credit. According to )
i

the petitioners, the cumulativo cost of a line or letter of

credit is estimated to bo in excess of soveral million dollars
for each license over the next 40 years. These funds would be

unrecoverable and, in the petitioners' view, this represent an
unwarranted exponditure of funds.

The Petitioners' Suggested Amendments

The petitioners have suggested specific amendments to the

provisions of 10 CFR Chapter I to accomplish their suggestod
amendments. The suggested amendments, with minor editorial

adjustments to codification and amendatory language necessary to
meet publication requirements, are as follows:

1. _In S 30.35, the introductory text of paragraph (f)(2) is
revised to read as follows:

S 30.35 Financial assurance and recordkeeping for

decommissioning.

* * * * *

(f) * * *

(2) A surety method, insurance, or other guarantee method.

These methods guarantee that decommissioning costs will be paid.

A curety method may be in the form of a surety bond, letter of
credit, or line of credit. A parent company guarantee of funds

for decommissioning costs based on a financial test may be used

7
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if the guarantee and test are as contained in Appendix A to th ..

part. A parent company guarantee may not be used in combination 1

with other financial methods to satisfy the requirements of this

section. A guarantee of funds by the applicant or licensee for

decommissioning costs based on a financial test may be used if

-the gitarantee and test are as contained in Appendix B to this
,

part. A guarantee by the applicant or the licensee may not be

used in combination with any other financial methods to satisfy
the requirements of this section or in any situation where the

applicant or licensee has a parent company holding majority

control of the voting stock of the company. Any surety method or

insurance used to provide financial assurance for decommissioning
must contain the following conditions:

* * * * *

2. A new Appendix B is added to Part 30 to read as follows:

Appendix B to Part 30 -- criteria Relating To Use of Financial

-Tests and Self Guarantees for Providing Reasonable Assurance of

Funds for Decommissioning

I. Introduction.

An applicant or licensee may provide reasonable assurance of
,

the availability of funds for decommissioning based on furnisning
its own guarantee that funds will be available for

decommissioning costs and on a demonstration that the company
passes a financial test. This appendix establishes criteria for

passing the financial test for the self guarantec.

II. Financial Test.

8
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A. To pass the financial test, the company must meet all of

the following criteria. The company must havet

(1)- A current rating for its most recent bond issuance of

AAA, AA, or A, as issued by Standard and poor's or Ana, Aa, or A,

as issued by Moody's; and

(ii) Tangibic not worth at least ten times the current

decommissioning cost estimate (or prescribed amount if a

certificati'n is used); and

(iii) Tangible net worth of at least $1 billion; and

(iv) Assets located in the United States amounting to at

least 90 percent of total assets or at least ten times the

current decommissioning cost estimates (or prescribed amount if

certification is used).
B. The company's independent certified public accountant

must have compared the data used by the company in the financial

test,.which is derived from the independently audited, year end

financial statements for the latest fiscal year, with the amounts

in such financial statement. In connection with that procedure,

the licensee shall inform NRC within-90 days of any matters

coming to the auditor's attention which cause.the auditor to

believe that the data specified in the financial test should be

adjusted and that the company no longer passes the test.

C. The company must have at least one class of equity

securities registered under the Securities Exchange Act of 1934.

i

9
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D. 1. After the initial financial test, the company must
repeat the passage of the test within 90 days after the close of

i

cach succeeding fiscal year.

2. If a company no longer meets the requirements of
I paragraph A of this section, the licensee nust send notico to the

Commission of intent to establish alternate financial assurancei

as specified in the Commission's regulations. The notice must be
sent by certified mail within 90 days after the end of the fiscal

. year for which the year end data show that the company no longer:

meets the financial test requirements. The licensee must provide

alternate financial assurance within 120 days after the end of
( such fiscal year.

III. Company Guarantee.

! The terms of self guarantee which an applicant or licensee
furnishes must provide that:

A. The guarantee will remain in force unless the licensee

sends notice of cancellation by certified mail t.o the Commission.

Cancellation may not occur, however, during the 120 days

beginning on the date of receipt of the notice of cancellation by
the Commission, as evidenced by the return receipt.

B. The licensee will provide alternate financial assurance-

as specified in the Commission's regulations within 90 days after
receipt by the Commission of a notice of cancellation or the
guarantee.

C. The guarantee and financial test provisions must remain

i in effect until the Commission has terminated the license or
I

10
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until another financial assurance method acceptable to the

Commission has been put into effect by the licensee.
,

D. The licensee will promptly forward to the Commission and

the licensee's independent auditor all reports filed by the

licensee (in its capacity as a registrant) with the Securities

and Exchange Commission pursuant to the requirements of section

13 of the Securition Exchange Act of 1934.

E. If at any time the licensee's most recent bond issuance

ceases to be rated in any category of A or above by either

Standard and Poor's or Moody's, the licensee will provide notice

in writing of such fact to the Commission within 20 days after

publication of the change by the rating service.

3. In S 40.36, the introductory text of-paragraph (e) (2) is

revised to read as follows:

5 40.36 Financial assurance and recordkeeping for

decommissioning.

* * * * *

(e) * * *

(2) A surety method, insurance, or other guarantee method.

These methods guarantee that decommissioning costs will be paid.

A surety method may be in the form of a surety bond, letter of

credit, or line of credit. A parent company guarantee of funds

for decommissioning costs based on a financial test may be used

if the guarantee and test are-as contained in Appendix A of 10
CFR Part 30. A parent company guarantee may not be used in

i combination with other financial methods to satisfy the
|
|

11
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requirements of this section. A guarantee of funds by the

applicant or licensee for decommissioning costs based on a

financial test may be used if the guarantee and test are as

contained in Appendix B of 10 CFR Part 30. A guarantee by the

applicant or the licensoo may not be used in combination with any

other financial methods to satisfy the requirements of this

section or in any situation where the applicant or licensee has a

parent company holding majority control of the voting stock of

the company. Any surety mathod or insurance used to provide

financial assurance for decommissioning must contain the

following conditions:

* * * * *

4. In S 50.75, the introductory text of paragraphs

(e) (1) (lii) and (e) (2) (iii) are revised to read as follows:
; S 50.75. Reporting and recordkeeping for decommissioning

planning.

* * * * *

(e) * * *

|

| (1) * * *

(iii) A surety method, insurance or other guarantee method.

These methods guarantee that decommissioning costs will be paid.

A surety method may be in the form of a surety bond, letter of

credit, or line of credit. Any surety method or insurance used

to provide, financial insurance for decommissioning must contain
the following conditions.

* * * * *

l. 12
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(2) * * *

(iii) A surety method, insurance, or other guarantee

method. A parent company guarantee of funds for decommissioning

costs based on a financial test may be used if the guarantee and

test are as contained in Appendix A of 10 CFR Part 30. A parent

company guarantee may not be used in combination with other

financial methods to satisfy the requirements of this section. A
1

guarantee of funds by the applicant or licensee for

decommissioning costs based on a financial test may be used if

the guarantee and test are as contained in Appendix B of 10 CFR
Part 30. A guarantee by the applicant or the licenser: may not be

used in combination with any other financial methods to satisfy
the requirements of this section or in any situation where the

applicant or licensee has a parent company holding majority

control of the voting stock of the company.

* * * * *

5. In 5 70.25, the introductory text of paragraph (f)(2) is
revised to read as follows:

S 70.25 Financial assurance and recordkeeping for
decommicsioning.

* * * * *

(f) * * *

(2) A surety method, insurance, or other guarantee method.

These methods guarantee that decommissioning costs will be paid.

A surety method may be in the form of a surety bond, letter of

credit, or line of credit. A parent company guarantee of fw is

13
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for decommissioning costs based on a financial test may be used

if the guarantoo and test are as contained in Appendix A of 10
CPR Part 30. A parent company guarantee may not be used in

combination with other financial methods to satisfy the
requirements of this section. A guarantee of funds by the

applicant or licensoo for decommissioning costs based on a

financial test may be used if the guaranteo and test are as
contained in Appendix B of 10 CFR Part 30. A guarantoo by the

applicant or the licenseo may not be used in combination with any
other financial methodo to satisfy the requirements of this

section or in any situation where the applicant or licenseo hac a

parent company holding majority control of the voting stock of
the company. Any suroty method or insurance used to provide
financial assurance for decommissioning must contain the
following conditions:

* * * * *

6. In S 72.30, the introductory text of paragraph (c) (2) is
revised to read as follows:
5 72.30 Deconmissioning planning, including financing and
recordkooping.

* * * * * *

(c) * *

(2) A surety method, insuranco, or other guarantoo n.othod.

These methods guarantee that decommissioning costs will be paid.

A suroty method may be in the form of a surety bond, letter of
credit, or line of credit. A parent company guarantee of funds

14
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for decommissioning costs based on a financial tent may be used

if the guarantee and test are as contained in Appendix A of 10
CPR Part 30. A parent company g.erantee may not be used in

Combination with other financial methods to satisfy the
,direments of this section. A guarantee of funds by the-

applicant or liconson for decommissioning costs based on a

financial test may be used if the guarantee and test are as
contained in-Appendix B of 10 CFR Part 30. A guarantae by the '

applicant or the licensoo may not be used in combination with any
other financial methods to satisfy the requirements of this
section or in any situation whero the applicant or licensee has a

parent company holding majority centrol of the voting stock of
the company. Any suroty method or insurance used to provide

financial assurance for decommissioning must contain the !

following conditions:

* * * * *

(Notes- The petitioners' suggested amendment to 10 CFR Part 72

was presented as an amendment to S 72.18, which was amended by

the final rule published June 27, 1988 (53 FR 24055). When Part

72.was revised on August 19, 1988 (53 FR 31658), the section

containing the provisions applicable to decommissioning was

recodified as S 72.30.)
Supporting Information

The petitioners assert that, coupled with an appropriately
~domanding financial test and annual recertification, self-;

I

guarantee by a licensee clearly provides reasonable assurance

15
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that sufficient decommissioning funds will be availabic. The

petitioners stato that whatever incromontal assurance of funding
i

availability may be achieved by a separate parent guarantee may

also be achieved by a licensco's self-guarantee when the licensco
'

can show that it is substantially less likely to face bankruptcy

than a parent guarantor qualifying under Appendix A to 10 CFR

Part 30. The stricter financial test critoria suggested by the |

petitioners, in their view, more than offset the benefits derived

from segregating a parent company's assets in the event of a

bankruptcy by_the subsidiary licensee.

The petitioners believe that an adequate early warning

system can be established to predict a licensee's inability to

meet its financial obligations. Therefore, there is no reason

not to accept the assets of the licensee itself as the basis for

- decommissioning funding assurance for its own licenses.

According to the petitioners, the Environmental Protection Agency

accepts self-guarantee as a method of providing-financial

assurance of funding of the closure of harardous waste

facilities.

The petitioners believe that the bond rating requirements

contained in their suggested amendments provide an effective

early warning system concerning changes in a licensee's financial

condition which may adversely affect the available of funds for

- decommissioning. Bond ratings are assigned by independent

entities such as standard and Poor's or Moody's and are based on I

their evaluations of relative investment qualities of bonds and

16
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the creditworthiness of their issuers. The bond rating given an

issuance reflects past, present, and future risks. Bond ratings

are not static. They change in time to reflect the changing
financial condition of an issuer. I

According to the petitioners, statistics indicate that

rating systems work as predictivo tools. The petitioners state

that bonds holding ratings of "A" or better, the petitioners' .

suggested threshold, have an extremely low default rate over both

short and long periods of time. The petitioners indicate that

the incidence of any issuer rated "A" or better defaulting within

six years following the receipt of a rating of "A" or better is

less than one percent. The petitioners state that this attests

to both the financial quality of the issuers who are rated "A" or

better as well as the integrity of the ratings system as a method
of assessing the current and future strength of the issuers.

The petitioners note that the average default rates since

1970 for issuers rated "Baa" is more than four times higher than
the average one year default rates for issuers rated "A" or

better. In addition, six years after the ratings were issued the
average cumulative default rates for issuers rated "Baa" are

approximately two and a half times greater than the default rates
.for, issuers rated "A" or better, three to five years after the

ratings were issued the average default rates for issuers rated

"Baa" were approximately three times the rates for issuers rated
i

"A" or better, and in the second year after the ratings were .i

issued the default rates for issuers rated "Baa" were at least

17
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five times the rates for issuers rated "A" or better. The

petitioners point out that a rating of "Baa" constitutes an

acceptable rating for parent company guarantors under the current

decommissioning rule.

The petitioners state that those statistical comparisons

clearly demonstrato that a guarantee by a licenson holding an "A"

bond rating offers substantially greater protection than a
company holding a "Daa" bond rating. Thereforo, the petitioners

believe that their suggested amendments provido more than

reasonable assurance of adequate funds for decommissioning.

In addition, the petitioners believe that the suggested
requirement that a licenseo notify the NRC of a change in itc

bond rating that removed the licensee using a self-guarantee of
"A" or batter providos the NRC ample early warning of a
licensee's potential economic distress. Coupled with the other

reports that the NRC would receive if the suggestod amendments

were adopted, the petitioners believe that-the NRC would be

apprised of significant financial developments in time to require
a licensoo to take any appropriate corrective action.

Roquest for Comments

In addition to comment on the proposed petition and the

petitioners' proposed criteria, the NRC is soliciting public
comment on --

(1) What other critoria, if any, might be proposed for
self-guarantee and the basis for the criteria; and

18
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(2) Information as to the nuntber or percentage of NRC

licensees that might be able to comply with the s lf-guarantee

critoria proposed by the petitioners or any other self-guarantee
criteria proposed by the commenter. '

Dated at Rockville, Maryland, this day of August 1991.

For the Nuclear Regulatory Commission.

dames M. Taylor,
Executive Director for Operations.
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STAl[ MENT Of EXECU11VE DIREC10R FOR OPERAlloriS
APPROVING N011CE Of PET 1110N FOR RULEMAKING

ODERYesLIE_hblicatioii

lhe Commission delegated to the EDO the authority to develop and promulgate
rules as defined in the APA (5 U.S.C. 551(4)) subject to the limitations in
NRC Hanual Chapter 0103, Organization and functions, Office of the Executive
Diretor for Operations, paragraphs 0213, 038, 039, and 0310.

The enclosed notice of recolpt of a petition for rulemaking normally is issued
by the Office of Administration without prior approval from the EDO or the
Commission because this type of notice is strictly administrative in nature,
llowever, in order to expedite this possible rulemaking action, public comments
which are normally solicited through an Advanced Notice of Proposed Rulemaking
is being combined with the notice of receipt of a petition for rulemaking.

This notice of receipt of a petition for rulemaking is issued under general
policy guidance from the Commission, does not constitute a significant
question of policy, and does not amend regulations contained in 10 CfR 7, 8,
or 9 Subpart C concerning matters of policy. I therefore find that this
notice is within the scope of my rulemaking authority and am proceeding to
issue it.

Dile James IC Tiilor
Executive Director for Operations

. _ _ . _ . .
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Action: Bernero. NHSS
% UNitCD ST ATES Cys: Taylor

a NUCLEAR REGULATORY COMMISSION Snierek*
n ,

! . I WASHWOTON D C. 70%g Thompson i
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k*****/ Murley, NRR
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MEMORAllDUM FOR: James M. Taylor
Executive Director for o a rations

*j i

FROM Samuel J. Chilk, Secret ' n

Sulk 7ECT: SECY-90-420 - GENERAL E 2CFRIC AND
WESTINGilOUSE PETITION NR LECO!1 SIDERATION OF
COMMISSION'S DENIAL OF AEQUEST FOR EXEMPTION
FROM REQUIREMENTS OF Tile DECOMMISSIONING RULE

4

This is to advise you that the Commission (with Chairman Carr and
Commissioners Rogers and Remick agreeing) has not objected to the
denial of the GE and Westinghouse petition for reconsideration.
Commissioner Curtiss believes that these particular licensees
have made a convincing case 3n support of their request that they
be allowed to meet the decommissioning funding requirements
through the use of self-guarantees and would-thorofore have
granted these licensecs' requests for reconsideration and
exemption.

The staff should revise the proposed responses to General
Electric and Westinghouse, as indicated in the attached mark-up,
and indicate to General Electric and Westinghouse the willingness
to treat their-petitione, for reconsideration, with any
supplements they deem necessary, as petitions for rulemaking it
they so desire. The staff should also indicate that such ,

rulemaking would be conducted on an expedited basis. The stati
should report to-the Commission whether General. Electric or
Westinghouse has indicated that it wishes to.pursuo rulemaking-
and, if so, the staff should propose an expedited schedule with
completion in six to twelve months or earlier.

FEDC9. (NMSS) .(SECY Suspense: 3/6/91) 9100030

If General Electric or Westinghouse. desire to pursue rulemaking,
the: staff should solicit their views, as well as the views of the
public, on what criteria might be proposed for self-guarantee and
the basis for the criteria. The-staff should attempt to
determine the number or percentage of HRC1'i'cEniiie~s's that might be

~

able to comply'Vith any self-guarantee criteria proposed by.
petitioners, commenters, or the staff.
-

FEDOF (NMSS) (SECY Suspense 3/ 29/ 91) 9100031

SECY NOTE: THIS SRM AND SECY-90-420 WILL DE MADE PUBLICLY.^

AVAILABLE 10 WORKING DAYS FROM THE DATE OF THIS
SRM

?dd Off. EDO

De; 1-/1-7/
_-
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NRC continues to believe that the GE request is tantamount to seeking an
infcrea1 rule change.k-entrse-4ts-peepete' u. upiieftly-tensideree

,

.in-th e - misank.ing_ad-wes - re j c ; t c h If GE wishes to pursue the acceotability
of self guarantees in relation to the decomnissioning rule, it should submit a
petitionforrulemaking.p

In a letter dated August 27, 1990, NRC granted your request for a tice extension
to the August 31, 1990, filing deadline. We said the NRC would notify you of
the Ccenission's decision regarding your petition request and that the extension

t would expire 15 days from the time you are notified. Therefore, you should
comply with the financial assurance requirements of the decommissioning rule
by (insert date of 15 days following EDO signature).

Sincerely,

James H. Taylor
Executive Director

for Operations

t Enclosure: As stated
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Attachments
Ao stated|
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cc: chairman carr
commissioner Rogora
Commissioner Curtico
commissioner Remick
OGC
GPA
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