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MEMORAllDUM FOR: B. Paul Cotter, Jr.
Chief Administrative Judge
Atomic Safety and Licensi

' Board Panel
2

FROM: Samuel J. Chilk, Secreta o,

'

i

SUBJECT: REQUEST FOR HEARI!1G FROM MIDWEST IliSPECTIoli
SERVICE, LTD.

Attached is a request for a hearing submitted by Midwest Inspection
Service, Ltd. This request was filed in response to an order
imposing a civil monetary penalty on Midwest Inspection Service,
Ltd. Ilotice of the Order Imposing Civil Monetary Penalty was
published in the federal Rectistor at 56 Fed. Reg. 22894-22896 (May
17, 1991) (copy attached).

The request for a hearing is being referred to you for appropriate
action in accordance with 10 C.F.R. Sec. 2.772(j).

Attachments: as stated

cc: Commission Legal Assistants
OGC
EDO
NMSS
OE
Donald Paschen

s
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MIDWEST INSPECTION SERVICE, LTD.
Nr.:u . to, tw In~Lyctro

.

m,. . q . r . . O, c,g

June 5, 1991

Director, Office of Enforcement
U.S. Nuclear Regulatory Commission
Attnt Document Control Desk
Washington, D.C. 20555

Gentlemen

Midwest Inspection Service , Ltd. , License number 48-16296-01, respectfully
requests andenforcement hearing under the terms set forth of Docket number
030-10749: EA90-152. Item V of Document dated May 9, 1991.

The issue I wish to be considered at this hearing is sub-paragraph (b) of
Item V. I will protest that the penaity should not be sustained for the
following reasons:

1- I have admitted that full attention to detail, was not

perforneo. This should not be construed as total dis-
regard for License conditions.

2- of the seven violations identified between July 24, 1990
and August 8, 1990, five (5) were a first time violation
and two (2) were identified as repeat violations.

3- The basis for the penalty escalation contained in paragraph
six of the October 11, 1990 correspondence is excessive.
I reference action of; EA69-165; EA90-035: Ea90-001.

It is my contention that, the appropriate penalty for the violations should
have been in the $2,500.00 to $3,750.00 area. This would be consistent with-
previous eforcement actions.

Sine rely,

L M. n
Donald Paschen

DP/pva

''CC: Assistant General Counsel for Hacrings and Enforcement

Regional Administrator. NRC Region III

Green Bay, WI 54304 414/336 35543171 Gross Street PO, Box 20023 **
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ca ense e- j r.t aem ensma. I raes - Demel ..

N#em F*=e Peres se unoerernamne soenoa, t.nyneer. . neos, ev>-The Goremar's Govem West House meet. I 7.3o s.m.e em os/ca/st
% a useums.:e s.% w,,,,,,, gn e am.a stas ca/totti

e aa 4 om on/ti/st

4 geneo:laanership tators tory iteeting bas been cancelled or with representstives of General Electric.
vemopment steview p*P- rescheduled. the Chairman's ruling on NRC staff. their consultantavand otherau May tam
* " * N- requests for the opportunity toyresent interested persons reganhas thle renew.

oral statements and the time suotted Further information repsedlag topics
Gmmm Mancreme o/ Tic *e. therefor can be obtained by a prepaid to be discussed. the 6And=hns of
{F'R Doc. et-tt703 Filed 6-16-01: E 45 s mi telephone call to the Designated Federal sessions open to the public, whether the

'

s w uo caos m ews Official. Mr. Medhat El.Zeitswy meetmq has been cancelled or
--

. (telephone 301/492-9901| between 120 rescheduled the Chattines's ruling on
s.tn. and 4:15 p.m. Persons planrdng to requests for the oppwi a, toyeesent

NUCl. EAR REQUI.ATORY attend this meetmg are urged to contact oral statements and the ttune anotted
COMutSSION the above named todividual one or two therefore can be obtained by a prepaid

Adytacry Committee on Re-ector days before the scheduled meet 1*ig to be telephone call to the Datigmated Fede+e

safeguarca.Subcommettee on advised of any changes in schedule etc., Official Mr. Medhat IL2eftewv
Improved Ught Water Hesctors' that may have occurred. (telephone 331/492-0901)btc ' 40

Meeting D.iied: May a.19n. a.m. and 4:15 p.m. Persons plA -a to
attend this meetmg are urged to contact *

b"'
The ACRS T,ubcammittee on Improved the above named mdividual one or twoN"# # # ' #8#" "#A

Laht Water Reactors will hold a days before the scheduled sneeting to be
I Doc. n-1Ip3 Ned 5-16-et: aos sml advised of any changes in schedule, etcneetmg on May 29.1971. room P-110.
**"a e * '5** w that may have occuned.TO Norfolk Avenue. Dethesda. MD.

The entire meetmg will be open to Dated May se tut.
rublic attencance.

The arenoa for the subiect meetmg
Advisory Committee on Reactor Gary R.Quittsd.mber.
Safeguarca. Subcommittee ort Chief. Nuclear /Isocton Branch,

91 8 the c usi n of *
busme s. yeeung m me caos no

The Subcomnuttee will review the ne Subcommittee on Advanced
Draft S4fety Evalumuon Reports (DSERs) Doiling Water Reactors wdl bold a (Docaet No. 030-tc749, Usense pse. as-
correspondmg to chapters T.11.12. and meetmg on May 30,1991. toom l'110. Jg2es-41; EA 90-1521
13 of the Electnc PoweeReseart.h 79:0 Norfolk As anus. Dethesda. MD. y
Institute's (EPRTs) Requiremente ne entire meetmg will be open to Midwest inspection Servlees, Ltd.,
document for evolutionary designs. public attendance. Green Bay Wl: Order imposing Civil

Oral statements may be presented by ne scenda for the subject meetma Monetary Penalty
members of the public with the shall be as followst nursday. May 30.
concurrence of the Subcommittee 1991 -a:30 a.m. until the conclusion of I

Chattman: written statements will be business. Midwest inspection Services. Ltd. la
accepted and made available to the no Subcommittee wdl review the the holder of Byproduct Materials
Committee. Recordings will be permitted GE/ABWR design detail and layout. Ucense No. 48-10:96-01 taittally issued
only dunr.: those sessions of the Oral statements may be presented by by the Nuclear Reguletory Commission
meetma wnen a transcript la being kept. members of the public with the (NRC or Commission) on May 23.1975.
and questions may be asked only by concurrence of the Subcommittes ne license was most recently amended
members of the Subcommittee. Its Chairman: wntten statements will be in its entiret y on March 18.1988, and is
consultants, and stau. Persons desiring accepted and made available to the due to exptre on October 31.ise2.De
to make oral statements should notify Committee. Recordings will be permitted license authonzes the t ha=== to use
the ACRS staff member named below as 'culy during those sessions of the tridium-192 la the conductesindustrial
far in advance as is practicable so that meeting when a transcript is being kept. radiography and cesium.137 for survey
appropnate arrangements can be made. and questions may be asked only by instrument calibration in accordance

Dunna the meetms, the Sabcommittee, members of the Srbcomnettee,its with the conditions specified therein.
along with any of its consultants who consultants, and staff. Persons desiring

Umay be present. may exchange to make oral statements should notify.
prehminary views regarding matters to the ACRS stafimember named below as An inspection of the Ucensee's
be considered dunne the balance of the far in advance as is practicable so that activities was conducted oa luly 24
~cetme, appropnate arrangements can be made. through August 8.1990.38 results of

The Subcommittee wdl then hear Durms the meetms, the Subcommittee, this inspection mdicated that the
presentations by and hold discussmns along with any of its consultants who Ucensee had not conducted its activities
mth representatives of EPRL NRC Staff, may be prescrit. may exchange in full comphance with NRC
: heir consultants, and other interested piehminary views regarding matters to requirements. A wntten Notice of
persons retardmg this review, be considered dunng the balance of the Violation and Proposed Imposition of

Further mformation regardmg topics meetmg. Civil Penalty (Notice) was served upon
to be discursed, the scheduling of The Subcommittes wdl then hear the Ucensee by letter dated October 11.
sessions open to the public, whether the presentations by and hold discussions 1990 no Notice stated the nature of the
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6 auteuona. the provtsuga of the NRC's Order. d.a proetstuos of ttus Order sball Ninfrmry of immsee a Rammise so
requireroents that the lae.nsee bad be eticcta o without further procemsmus. holavon G
mated. and the amount cd the c.ivtl if payment has not tieen maae try that ne IJunene desues the vsolatkaz stal,

} enalty proposed for the vmlations. The time, the rustter tosy be reformt to the states that althauan the reisesnoodg

3 kensee responde.d to the Notte_a by Attomey General for todactmn. indmdaal was proeuted with permanraelr !etter dated Detetnbu 21. ImKL in its in the esan1 the Ucensee requesla a momtaring devicr.s arui trasraad trl
*st>onse. the laensee ednutted heantut as prvnded abne the tasues to au.oniance with the Wunses s
Viol 8 bons A. Ih. U and C. detued be considersid at such heanna shall be: requtternents lot certtflcatstna es a
Violations C. and F~ dented one (a) Whether the Uumee was m radmurapher a assistant, he wasnample given in Violatinn l' and s solation of the Corntnission a at tually a " helper." and wee impepperly
renhet actraitted or denwd the other requirements as set forth in Violuuun C. Lsted on buchsee d(mamente se a- etarnple m Wolabon F.De bunsee of the Notice referenced in section 11 radiographer e autetent.no Ucecaee
trn'ested the civd penalty in w hole and abose, and m Violetton F of the Notar states that the mdividuare dones si tt quested remiskon of the penalty. as amended m the appendta to this " helper ' inrJuded. H) lisiptng with
til Order. and drmria, (2) des eiopmg idm. p) carrying

(b) whether. on the basis of these and movmg eqmpnient, and |4)
After consideration of the Ucensee a violations sud the additkapal stolatiorts providma survetdance and snakingresponse and the statement of fact, set forth in the Notice of Violation that surveys under the directtm of the"tunaucm. and argument for the lacensee adrnitted. tus Order should t o diwra phe r,"1hrauon runtamed therein, abe NRC t e sustamed

uati has de!ennmed. as set forth in the The Licensee claims that when the
I pendit to this Order. that five of the Ne o %s %w os e A lansre e licid mspetuon was

i I h i N1.
m en s mianons orrutred no etnted. Ihat t enducted on the radiogtepher. the

g g ,,4 b n om u on 1. eyer ' w as not an adable for interviewne s Wation aViolanon E.) should be
lanes in t= mars ar.d that radiographer provided

a i su n houl f i e Pd " " #"*" * '"*", nnurana hat e lper" did not
pertonn the funcuons of a redtogtspher'ilhdrawn and that the $10.(Ko penalty A p pertdit or a radiographer s essistant.

' & # "8 if and} po |rt t

a | Penaitv shmud be teriutra by ( % t Atober 11.1:ro. a Noute of
. .74 57 ta M h7143 Vioha bon and Proposed impoHuon of 10 CD1 part 34 2 defines a
! p'. Cint Penally INoucel was issued for radmurapher a assistant as any
! holations idenuf ed durma on NRC 3 * E d ""I * E "*N# b """'IP
i in urw o? the %recoma 6 ud pursuant inspection on luly 24 throurh August 8. 8@#M" " d 8 ' * d*"'* M* "*#"'
| W Section 234 of it.i Atomic faergy Act 17A). hladwest Irspectwn Semre, hid.

instrurnents an raamgraphy. n"o
" * "" N " " th # * "" " I

ef M4 as amendet I ACTI. 418! S C. (Ucenseel rnponded to the Notice in
.T82. and 10 CTR 2M5. 4 is berdy letters dated Deumber 21.117o and (Junsee e response (llem ClD. lattar

| ' em mf that Martti 27. Itn1. In lie responses the dated December 21. IIN0).1:whcatas that
Re Lit ensee pay a cml peltv &. the Uunsee admitted Violations A IL D., ""' d O* I""*'*i

amount of M57143 mthin 3ts oays of and G., derued Violauons C. and li. whom the Lunue nianed b as a
ihe datn of this Ortier, by checi. draft, denied one enample riven in Violation MW I***O** *"U

directed'to du so by a radiographer.monev order. or electmme transfer, F.. and neither adrnatted nor demed the
: aut le to trie Treasurer of the l!mted other etample in Violation f. Acc rdmsly. the mdmdual telerred to

by the banneg es haber sneets k4ter and traned to the Director. Office in additfort. the Ucensee protested the defambon of a rew,aaWe01 Enforcement. US NucJear Regulatory cml pensity in whole and rtaquested
commission. ATL Document Control remission of the cml penalty. The aasinant,6 to m pan n
N k. We ssurnnon. DC ra%5. NRC's evelustmn and conciusions t,urthermore. dunna the NRC Inapecuan.

the Ucensee a President and Radiationregardma the tJcenmee e requests are a,u
'

goi; . Safety Officer 1R50) conf.srmed that this
The Lcensee may request a hearma indmdual perf ormed redtograpery under

watm #1deys of the data of this Order. L Reentement of Wolabon C the supemaina of a radiographat on flve,

A request for a hearms should t>e dearly Ucense Condition No. 20 requires that occasions during the snoond quarter of
I mars ed as a " Request for an the Utensee conduct its crogram in 1mo. De Ucensee a President and RSO

Enfortement lisaring" and shall be accordance with atatements, also confittned that the required
addressed to the Director. Office of representat.ons, and prtnedures quarterly audit of this indMonal was
Enforcement. U #. Nuclear Regulator'y contamed in the opp!icauon dated Apnl not performed for the ecound quarter of3

Cornmissiort ATM Document Control 30.1980 and a letter dated May 1.19a1, Imo becauan he was not at work whde
Uri Waarungton. DC :as55. Copics Attachment tWa) of the referenerd letter the auditor was on site. These

| Wso e.all be sent to the Assistant requires that the IJcenace conduct conhrmauons were made an reeponse to
Generel Counui for Hennnus arsd quarterly field inspections of dirert quesuons essed by the inepectors

| Edorcement at the same addre* end to radiowraptac personnel on August it ITn Additional
| te Nional Admirustrator. NRC Rmon Contrary to Re nuove. a quarterly confirmauon of the latter is also
| GI N Hoosen ett Rosa Gh:n Clyn. Celd mspecuan of a radiograpt er documented m the Lcensee e December
j dmms t:0137 assistant was not conducted m the 21.170 res ponse.
I !! a beanna is requested, the r econd quarter ni 170. althoosn the flased or the inforTnatma udlected by
|

G nmissmn md issue an Order rndiographer e assistant periormed the inspectors during the inspection and
henauria the time and place of the radmgraphic worn on at least ine days the latensee e Decembec Z1.120
heanna L! the Ucensee fails to request a daring that quarter. responne. it appears that:(1) The
i
entirt wubn ao dans of the date of this nos is a repeat nolatmn indmdoal noted m Violation C. does

|

|
|
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wt the debrution of a " radiographer a kmmary c/ Licensee a Respons, to he Ucenses provided no endence m
issistant ' in 10 CTR part 34.2.12) this Violouon F. support of its speculetion that the
-ndmdual did not perfonn radiographic no Ucenses demes the enample radiation overesposure in Vlotation A
wnth on at least five mx.asions duttne gis en m this nolatfore t oncernmg may have been a falsificaticm.'
9e second quarter of 11MOL and 131 this desteneier Senal No. 70 trio 41 ne Cuncemtng the Ucensate explanation
ndmdual was not audited by the Ucensee indttates that this pocket that Violauon G, occurred because e

Liersee e RSO during the second dosimeter was t.hecked for proper utensee employee directly dtarenarded
wrter of 1trA Therefore, the NRC radiation response but the mformation the instructions of a superrtece.NRC
. oncludes that the utensee a arrument was not transferred to the dostmeter holds every licensee fully acxxmntable
tat the momdual did not perform as a record book To support tts ch.tm. the for the acts of the licensee's esoployees
idiotrapher e assistant and, therefore. Utensee submitted the results of the and espects that licensees tesil provide
as not required to be audited by the dostmeter response check which sufficient monasement overeneht of its

acntre. is without ment and does not apparently was conducted on November employee a to ensure that licensed
r rovide a tiasis for withdrawing the 7.19mi. ' Die Ucensee provided no activities are performed tra accortlance
. Matmn. mformation to refute the other esample with regulatory requirementa.
:l. Restatement of Violauon E given in this violation concerntng pocket NRC Conclusmn

dosimeter Senal No. taE'001
ey ins umeNused n ggc.s no/vouon of Licensec s Dased on its evaluetton of ite

t,
en su

"#* U"" b
~

' " " * " " * *
wnauct physical radiation ["~-ye beliibrated at mterynis not o eOced ased on the additional mformatmn concludes that six of the seven

* * I " "' rPe months s'id after each instrument "". entre. NRC is withdrawing the should be withdrawn. and that one:<,rv nine

Gntrary t 3 the above. on rune namese gnen m W lauon F. nample of ne w lau n should be
<rr.sions frorn Arn! 9 through Aptd at' , oncernme doometer benal No. rntv642. withdraw n. Reducma the amount of the

' M. physical radiation surveys etc \1olauon F, remame a wolabon, p pond W M C M pnah h W
:ndutted mth a survey matrument ' wem. una me hcenm provided no due to the withdrawal of one violetto't
'hich was last cahbrated on Novemm r 4 manon to refute the emarnple m resutto in an adiosted civd penalty of
2 yet NLtion F. < oncernma doumeter Senal SM7143. The Ucenses has provided r.o

. m rarv er therare s Hespome r'> ' "MM L * ' " I"' * " V I ""h ' ' ' ' * ' ' * * **'
Accordmgly. .',RC conrJuden that a civilwoon f ,

The Lct$see dentes the nolation and
' ' '

v I enaTty netary penalty of SNL43 should be
err no

dates that the inforroation documented imp sed by order.
a the hcensee e records. which The Licensee has protested the (Mt Doc. 91 116u2 rded S-ta-et: att sm|
muscates the unti of a particular survey $10.000 civil penalty in whole and ease.ecooes m 4 e

meter (Senal No. 00W) that had not requested remission of the cml penalty,
heen cahbrated in acconiance with 10 \Vhile the Ucensee did not state its
CTR part 3424. Is in error, na Ucensee specific basis for requestmg that . (Docket mm. 030-06648. Uoense sea. 31
f arther submitted a signed. swom remission, the hcensee detues Violauons 0o276-25; EA 001121
statement from the employee involved C. and T., and one example of Violation
t the error, statmg thJt he did not use f. In addition. the Ucensee notes that Prof ess*onal Serytco industries, Inc.,

a uncahbrated survey instrument and Wolabon G occurred because an Pittsburgh Testing Laboratortes;
' hat the mformation in the log employee directly disregarded the Lombard, Illinota: Order imponeng a
cocumentmg his use of the Senal No, instnactions of a supervisor and that the Civil Monetary Penatty
W) survey meter was. tn fact, a radiation overexposure m Violation A.

g
memory recordmg error, may be a falsification. (llere, the

NMC*ai haluohon o/ Licensee s I.icensee apparently is expresetng a Professional Sernce Induatnes, Inc.,
6'emonse to Violouon g theory that the mvolved employee may (the "Ucensee")is the holder of Ucense

Based on the additionalinfortnation have debberately enposed his personnel No. 37-00:70-25 (the "llconse") Issued
provided by the Ucensee, including the morutonna device, pose ble in order to by the Nuclear Reg'datory Commission
swom statements of its etnployee, NRC move time off from work.| (the " Commission" or "NRC3 The
is withdrawmg the violation. NRCfraluouon of L/censee e Request license authorttea the Uconoes to

III. Restatement of Violation F for Remissmn. possees and use byprodocs matertal for
NRC's evaluation concerning the the conduct of industrial rad 6agraphy

10 CTR part 34.33f ci requires, in part. Ucensee's dental of Violations C. and E. and reisled activities.
that pocket doumeters by checked. at and one example of Violation F. Is given ggrenods not to exceed one year. for above. While NRC is withdrawma
correct response to radiation. Violation F., and one example of An NRC safety tnspeciotn of the i

Contrary to the above. a pocket Violanon F., the remainma nolauons Ucensee a actmttes under the license i

dosimeter Senal No. 9u52005 was not conttnue to be indicanve ni e was ronducted at the Ucensee's facility
' necked for proper radianon response programmatic lack of control of licensed n Sharon flill, pennsylvania and at a
f:am lanuary 25.1W18 to lanuary 17, activities. Further, m respondmg to temporary lobsite m Phoentxntle.
mo and it was used on September 20. NRC's concem resortimg the need for Pennsylvania on October 4.19n8.
NI Simdartv. pocket dostmeter Senal improved attention to detail and Subsequently, the NRC Office of
No. Ton 0N: was not checked for proper manneement oversight of licensed Investigations performed an
:esponse to tamation trum Auirust 19fut actmties. the ucensee admits to a lack mvestigation of hcensed activttles.The
to Avitutt 8.17K) and this dostmeter was of manaRement attention and results of the mspecuon and
u sed on Ilecember 18.19M. mvolvement as the root cause of the mvesusation mdicated that the Ucenset*Ws is a repeat nolation. t inla tions, had not conducted its activttles in full

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ -
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