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ASSISTANT ATTORN | ¥ GENERAL
ANTITRUST DIVILON

Bepartment of Justice
Hashington, B.C. 20530

DEC 17 1873

Howard K. Shapar, Esquire
Associate General Counsel

U. S. Atomic Energy Commission
Washington, D. C. 20545

Re: Duquesne Light Company
Ohio Edison Company
Pennsylvania Power Company
The Cleveland Illuminating Company and
The Toledo Edison Company =--
Perry Nuclear Power Plant, Units 1 & 2
AEC Docket Nos. 50-440A & 50-441A

Dear Mr. Shapar:
You have requested our advice pursuant to the provi-

sions of Section 105 of the Atomic Energy Act, as amended,
in regard to the above-cited application.

I. The Applicants

Perry Nuclear Power Plant, Units 1 & 2, which will be
located near Lake Erie in Lake County, Ohio, 35 miles north-
east of the City of Cleveland, will consist of two units with
outputs of 1205 mw and 1265 mw. The units will be jointly
owned by the following investor-owned utilities in, as yet,
undetermined shares: Duquesne Light Company, Ohic Edison
Company, Pennsylvania Power Company (a subsidiary of Ohio
Edison Company), The Cleveland Electric Illuminating Company,
and The Toledo Edison Company. The total estimated cost of
the units at completion will be $1,302 million. Unit 1 is
scheduled to go into operation between 1978 and 1980; Unit 2,
between 1979 and 1981. The units will be constructed and
operated on behalf of the Applicants by The Cleveland Electric
Illuminating Company.

Duquesne Light Company (Duquesne) is an investor-owned
integrated electric utility which serves an 800 square mile
area in the northwestern part of Pennsylvania which has a
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populaticn of approximately 1,615,000 individuals. At pres-
ent, Duquesne supplies the full bulk power requirements of

one municipal electric utility. In 1972 Duquesne's total
electric operating revenues were in excess o 15,079,000;
the company has a net generating capacity of 2, :

Ohio Edison Company (Ohio Edison) is a fully integrated
investor-owned utility serving an area of approximately
7,400 square miles with a population of approximately
2,321,000 people in central and rortheastern Ohio. Ohio
Edison's net generating capacity is 3,494 mw. Ohio Edison
supplies the full bulk power requirements of 19 municipal
electric utilities and the partial bulk power requirements

of two municipals, In 1972 Qhio Edison and its subsidiaries
had electric operating revenues in excess of $340,435,000.

Pennsylvania Power Company (PPC), a subsidiary of Ohio
Edison Company, provides electrical service throughout an
area of approximately 1,500 square miles in western
Pennsylvania which has a population of 324,000 people. PFkC
supplies the full bulk power requirements of five city
systems. In 1972, PEC had operating revenues of $45,522,000
and a net generating capecity in excess of 579 mw. e

The Cleveland Electric Illuminating Company (CEI) is a
fully integrated investor-owned utility which serves an area
in and surrounding the City of Cleveland of approximately
1,700 square miles which has a population of approximately
2,100,000 people. CEI does not provide full or partial require-
ments wholesale electric service to any municipal or coopera-
tive electric utility, In 1972, CEI had electric operating
revenues in excess of $287,725.000 and a net generating
capacity of 3,930 mw.

The Tcledo Edison Company (Toledo) is a fully integrated
investor-owned electric utility serving an area of 2,500 square
miles, including the City of Toledo and territories to the
west, south and east thereof, with a population of approximately
719,000 people. Toledo supplies the full bulk power require-
ments of 14 municipal electric utilities and the partial bulk
power requirements of one such system at wholesale. In 1972,
Toledo had electric operating revenues of Qllé;lgl;gﬂﬂ_and
a net generating capacity of 1,046 mw,

I11. The CAPCO Pool

The Applicants are all members of a five-company power
pool, known as CAPCO, which was organized in 1967. CAPCO



provides the framework within which the members coordinate
their operations, interchange power and share reserves.
Generation and associated transmission facilities for the
CAPCO members are planned on the basis of the requirements
of the pool as a single system, The Perry Nuclear Power
Plant, Units 1 & 2, as well as the Davis-Besse and Beaver
Valley facilities, are nuclear generating units planned and
constructed by the members of CAPCO to meet these require-
ments. The CAPCO members serve approximately 2 million
customers within a 14,000 square mile area in northern Ohio
and western Pennsylvania,

IiI. Competitivé Considerations

The Applicants herein have made two previous applications
to the Commission on which the Department was requested to
render antitrust advice: Davis-Besse Nuclear Power Station
(Docket No. 50-356A) and Beaver Valley Power Station, Unit
No. 2 (Docket No. 50-412A), Since there had been no formal
request for participation in either facility, and since the
Applicants appeared to be responding voluntarily and adequately to
certain allegations of anticompetitive conduct, the Department
did not recommend that an antitrust hearing be held upon either
application, The competitive situation outlined in the Depart-
ment's advice letter dated April 20, 1973, on the Beaver Valley
facility appears to be unchanged with respect to all but one
of the Applicants, CEI. Therefore, we will not at this time
reiterate the conclusions concerning the activities of the
other Applicants which we set forth in our prior currespondence.

Although CEI does not serve any municipal or cooperative
wholesale customers, its facilities are located adjacent to
and surrounding the municipal systems of the City of Cleveland
and the City of Painesville. CEI ccntrols all of the trans-
mission facilities surrounding these two cities. CEI is
engaged in intense competition with the City of Cleveland at
the retail distribution level, and to a lesser extent, with
Painesville. It is CEI's objective to "reduce and ultimately
eliminate" the systems of both of these municipal competitors. 1/

In our Beaver Valley advice letter, the Department indi-
cated that Painesville, presently an isolated system, has been
seeking an interconnection with CEI for several years.
Painesville alleged that this interconnection was required if
the City was to remain competitive with CEI. Early in April
of this year, DEI informed the Department that it expected an
interconnection agreement with Painesville to be concluded

1/ October 9, 1970 Memorandum from R. H. Bridges, CEI Public
Information Department, to Lee C. Howley, CEI Vice President
and General Counsel; Exhibit 24, City of Cleveland v, Cleveland
Electric Illuminating Company (FTC Docket Nos, E-7631, E~-

& E-7713). _
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"within a few months.' Eight months later no agreement has
been concluded; CEI and Painesville have now been negotiating
for three years without reaching such an agreement. On

April 11, 1973, Painesville wrote to CEI requesting participa-
tion in the Perry facility "on a shared capacity basis." 1In
August of this year, CEI informed the Department that it would
permit unconditioned participation in Perry by Painesville,
However, this offer was apparently not effectively communicated
to Painesville for, in the following month, the City wrote to
the Commission requesting participation and stating ''unless
they [CEI] are compelled to sell us power from the Perry
Nuclear Plant they will, within a very few years, effectively
monopolize the distribution of electric energy in this entire
area.'" Painesville has informed the Department that unless

it can secure either access or interconnection and coordina-
tion, it will be unable to remain a viable competitor., It
does not appear that CEI has at any time flatly refused either
to interconnect with Painesville or to allow them access to
the Perry units.

CEI and Cleveland have a long history of litigation and
mutual antagonism., Both have made allegations to the Depart-
ment that the other has engaged in anticompetitive conduct
violative of the antitrust laws. They are presently engaged
in litigation concerning Cleveland's payment for past services
rendered by CEI. For many years, Cleveland was a completely
isolated electric system. Recently, upon Cleveland's petition,
the Federal Power Commission ordered CEI to establish both
temporary and permanent interconnections with the City's system.
Cleveland's system serves approximately 20 per cent of the
retail distribution load existing inside the city limits; the
remaining 80 per cent is served by CEI. The City's system
had a peak load of 104 mw in 1971 and has 2 projected peak of
280 mw by 1980. It presently has—a nominal summer generating
capebility of 193.6 mw, but the system has experienced serious
reliability problems in the past. =

Cleveland alleges that without coordination, including
wheeling, reserve sharing, and joint planning of and participa-
tion in large-scale generating units, it cannot continue to
compete with CEI. Cleveland further alleges that CEI's member-
ship in the CAPCO Pool hacs provided CEI with the benefits of
coordination, reserve sharing: and wheeling, as well as the
ability to take advantage of the economies of scale associated
with large-scale generating units., Cleveland alsoc alleges
that the CAPCO Pool members have been able to monopolize the
presently available sites for the location of large-scale
nuclear generating facilities.

4




On April 4, 1973, Cleveland wrote to CEI and requested
participation in the CAPCO Pool., On April 13, 1973, Cleveland
again wrote to CEI and specifically requested access to the
Peiry units, either through unit power purchase or ownership
participation by the City or, on the City's behalf, by American
Municipal Power-Ohio, Inc. (AMP-0). 2/ On April 17, CEL
responded to the City's request, noting that both CAPCO
contractual arrangements and Perrv ownership raised the same
questions; CEI suggested that the City arrange a meeting with
CEl's General Counsel to discuss these questions, While a
continuing interchange apparently took place between the City
and CEI in the following moncths concerning litigation and other
matters, the Department is unaware of any further communication
concerning CAPCO membership or participation in Perry until
August of this year.

On August 3, 1973, Cleveland wrote to CEI conveying a
detailed proposal for membership in CAPCO and for participation
in all proposed CAPCO nuclear units. This proposal provides
that the City would receive 55 mw from Davis-Besse (projected
to come on line in 1975), 26.6 mw from Beaver Valley (on line
in 1978), 30.1 ww from Perry Unit No, 1 (on line in 1979), and
30.1 mw from Perry Unit No. 2 (on line in 1980). 3/ These
gradual increments of power comprise a total participation in
CAPCO units of 141.8 mw and are scheduled to correspond to the
City's projected load growth, We are informed by the City
that this power would be used exclusively to provide for load
growth and not to replace existing generating facilities.

The August 3 letter requested a meeting on August 20, On
August 13, CEI replied in a noncommital fashion and indicated
that, no later than September 1, it would be prepared to
schedule a meeting in the future. On September 10, Cleveland
again wrote to CEIl reiterating ite desire for CAPCO membership,
On September 26, CEI replied that it was prepared to meet with
the City's representatives. On October 25 this meeting was

finally held but did no* result in even a commitment in principle

2/ AMP-0 is a nonprofit Ohio corporation which was cstablished
in 1971 to coordinate the generation, transmission and distribu-

tion of electric energy within OChio by municipally-owned electric

utilities. It now represents 44 such utilities, including the
City of Cleveland.

3/ As previously noted, at the time of the Department's advice
on the applications for both Davis-Besse and Beaver Valley, no
formal requests®for participation had been made. Subsequently,

Cleveland made such requests and filed petitions to intervene in
the proceedings before this Commission concerning both of these
applications.
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by CEI with respect to any element of the City's proposal,

Oa Necamber 12, CEI finally made a counterproposal to
the City. CEl has said that it will agree to negotiate
with Cleveland concerning the City's participation in 7EI's
share of the Davis-Besse, Beaver Valley No, 2 and P
nuclear generating units, as well as concerning the attendant
wheeling and reserves, This offer to negotiate is subject to
several conditions, one of the more significant of which is that,
prior to the commencement of negotiations, Cleveland must with-
draw all requests for antitrust hearing on the applications
relating to all of the above units, Also on December 12, CEI
«nformed Cleveland that membership in the CAPCO Pool was out
of the question., 4/ 1In addition, CEI allegedly informed the
City that the company would not wheel any power for the City
except from the three nuclear installations,

AMP-0 has supplied to the Department information suggesting
further anticompetitive conduct by CEI. ©On November 27, 1972,
AMP-0 wrote to CEI inquiring whether the company would allow
AMP-0 to participate in large scale bulk power generation, and
whether the company would provide wheeling for power from various
sources to AMP-0's member systems, CEI replied that it would
be willing to meet with AMP-0's representa:ives to discuss these
matters, Early in 1973, AMP-O made application to Power
Authority of the State of New York (PASNY) to secure an alloca-
tion of 30 mw of hydroelectric power which was to be made avail-
able to a public agency, AMP-0 allegedly satisfied all of
PASNY's requirements concerning the financial feasibility of the
transaction and its authority to enter into the contract, The
one remaining requirement which AMP-O would have to meet before
being in a position to secure the PASNY power was proof of its
ability to deliver the power from PASNY to the point of ultimate
consumption. AMP-0 made preliminary arrangements to sell the
PASNY power to the City of Cleveland and made the following
proposal for wheeling of the 30 mw: PASNY's wheeling agent,
Niagra Mohawk, would wheel the power to the New York-Pennsylvania
state line, from which point it would be wheeled by Pennsylvania
Electric Company (Penelec) to the Pennsylvania-Ohio state line;

4/ Duquesne wrote to tie City on December 10, 1973, informing
them that Duquesne would not agree to participation by the
City in either CAPCO or the three nuclear installatio-s,



at this point, it would be delivered to CEI, which could wheel
the power to the City of Cleveland. On May 1, 1973, counsel
for AMP-0 wrote to both Penelec and CEI outlining its intent

to secure the PASNY allocation and asking whether they would
be prepared to wheel this power., Penelec's general counsel
allegedly made an immediate commitment in principle to wheel
the PASNY power. No such commitment was forthcoming from

CEI, the only remaining company whose cooperation was necessary
in order to transmit the power from PASNY to its proposed
recipient. Counsel for AMP-O and CEl engaged in extended
negotiations which culminated in CEI's letter of August 30,
1973, refusing to wheel the power. The letter give the fo'low-
ing explanation of CEl's refusal:

As you may know, The Illuminating Company
competes with the Cleveland Municipal Electric
Light Plant on a customer-to-customer and
street-to-street basis in a sizeable portion

of the City. This competitive situation is
clearly unique. Economic studies indicate

that an arrangement to transmit the PASNY

power would provide the Municipal system electric
energy at a cost which would be injurbus to

The 1llluminating Company's competitive position,

The issues raised by Painesville's and Cleveland's requests
for coordination (through both interconnected operation and
membership in the CAPCO Pool) and for participation in large-
scale nuclear generation planned by CAPCO do, as observed by
CEI, raise the same issue., These requests must be considered
under the antitrust principle requiring those wh
essential resource to grant access to it; on equal and non-

iscriminato erms, aged in the given business,
See; €.g.» United States v, Texminal R.R. Ass'n, 224 U.S. 383
(1912); Associated Press v, United States, 326 U.S. 1 (1945) ;
Gamco, Inc, v. Providence Fruit & Produce Bldg., 194 F.2d 484
(Ist Cir. 1952), cert. denie oSe 2). As we have
indicated in past advice letters, this principle applies to buik
power supply arrangements., United States v, Otter Tail Power
Coo’ 331 Fo Suppo 54 (Do Minnc Ig;I)! aif.d AIU Uob. 356 (1973)0
While it does not appear that CEI has completely rejected any
of the requests made by Painesville or Cleveland (with the
exception of Cleveland's request for participation in the
CAPCO Pool) the Department is not convinced that CEI is fully
prepared to commit itself to grant access to either coordinaticn
or large-scale nuclear generation in a manner which would be
free of anticompetitive effect., At least with respect to the




City of Cleveland's request, CEI has been unwilling to make
@ commitment in principle which we feel would be sufficient
to permit Cleveland to participate in such a way as to main-
tain its present ccupetitive posture,

CEl's refusal to wheel power for AMP-0 raises a somewhat
different problem which should be considered in the perspec-
tive of CEI's monopoly control of those transmission facilities
surrounding the City of Cleveland. Antitrust principles have
evolved which place distinet limits upon a supplier's exercise
of monopoly power at one level of distribution to adversely
affect competition at another level. The District Court in
United States v, Otter Tail Power Co., supra, clearly held
that a utility could not use the power derived from a lawful
monepoly at the bulk power supply level (in that case a mono-

poly of subtransmission facilities) to impair competition at
the retail level,

IV. Conclusion

Based upon our review, the Department of Justice can
only conclude that a failure by CEI to grant the requests by
Painesville and Cleveland would create a situation inconsistent
with the antitrust laws. CEI's refusal to wheel power for
AMP-0 appears to be another indication of this inconsistency,
Construction and operation of the Perry units appear likely
to enable CEI to maintain this anticompetitive situation.
Accordingly, the Department of Justice concludes that the
Commission should hold an antitrust hearing on this application,

Sincerely yours,
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Yoy — .

THOMAS E. KAUPER

Assistant Attorney General
Antitrust Division







UNITED STATES OF AMERICA
ATOMIC ENERGY COMMISSION

Before the Atomic Sefety and Licensing Board

In the Matter of

THE TOLEDO EDISON CO:PANY

THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY

(Davis-Besse Nuclezr Power Steztion)

Docket Nos. 50-346A
50-440A
5S0-441A

THE CLEVELAND ELECTRIC ILLUIINATING
COMPANY, et al.

(Perry Nuclear Power Plant,
Units 1 and 2)
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PREHEARING CONFERENCE ORDER #2 | o preriems

A. Background

Pursuant to Notice end Orler for sazme, the Second
Prehearing Conference ir this.consolidated proceeding was
held on June 25, 1Y74. Counsel for all parties were present
and participatea e;cept counsel for State of Ohio, who had
earlier requested,_ and the Board had granted, leave to be

absent.,

1/ By letter dated- Junme 20, 1974 from Deborah M, Powell,
Esq., Assistant Attorney General, incorporated herein
by reference. By attachment to said letter, the State,
with agreement of the parties, set forth the nature
and scope of its pcorticipstion under Section 2,.715(c).
The Board approved scme.
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the contentions to relate primarily to structure, and only
incidentally to conduct. Accordingly, any discovery directed
to conduct should be limited and clearly designed to develop
whatever evidence of conduct is needed beyond structure to

demonstrate the "situation'" referred to herein.

D. The Issues and Matters in Controversy

The following Issues and Matters in Controversy, as
finally formulated by the Board, and based on the joint stip=-
ulation and record to date, are admitted as issues in the

proceeding for purposes of discovery:
BROAD ISSUE A

Whether the structure of the relevant market or markets
9/
and Applicants' position or positions therein zives them the

W —

ability, acting individually, together, or together with

others, to hinder or prevent:

9/ Applicants are the five participants in the Davis-Besse
and Perry nuclear units: Cleveland Electric Illuminating
(CEI), Duquesne Light Company, Ohio Edison Company,
Pennsylvania Power Company and Toledo Edison Company.

The Applicants are also the five members of CAPCO,
referred to below.



10/

(1) Other electric entities from achieving ;ccess
to the benefits of coordinated operntionl-/either
among themselves, or with Applicants:

(2) Other electric entities from aéhieving access to
the benefits of economy of size of large elecgric
generating units by coordinated development,l-/

eithar among themselves, or with Applicants:

BROAD JSSUE B,

1f the answer to Broad Issue A is yes, has Applicants'
ability been used, is it being used, or might it be used
to create and maintain a situation or situations inconsistent
with the antitrust laws r the policies underlying these

laws.

10/ "other electric entities" refers to commercial firms,
(other than the five Applicants), cooperatives, govern-
mental units or similar organizations that generate,
transmit or distribute electric power within the relevant
market(s).

11/ '"Coordinated operation' includes but is not limited to
such activities as reserve sharing, exchange or sale of
firm power and energy, deficiency power and energy,
emergency power and energy, surplus power and energy,
and economy power and energy.

12/ '"Coordinated development' includes but is not limited to
joint planning and development of generation and trans-
mission facilities.
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MATTERS IN CONTROVERSY UNDER BROAD ISSUES A AND B

(1) Whether the Combined CAPCO-Company Territories
(CCCT)lé/ is an appropriate geographic market
for analyzing the possible creation or
maintenance of a situation inconsistent with
the antitrust laws or the policies underlying
those laws.

(2) Whether there are any relevant geographic sub-
markets, and, if so, what are the boundaries.

(3) Whether any or all of the following are
relevant product markets for analyzing the possi-
ble creation or maintenance of a situation incon-
sistent with the antitrust laws or the policies

underlying those laws:

(a) Regional power exchange transactions within

- ——

T ——

power pooling arrangements involving ex-
changes and/or sales of electric power for

resale.

13/ The Combined CAPCO Company (Central Area Power Coordi-
nation Group) Territories (CCCT) refers to the region :
bounded by the outer perimeters of the geographic ter- &
ritories of the five CAPCO members, as shown on the map
submitted by CEI as Exhibit F to Information Requested
by the Attorney General for Antitrust Review in con-
nection with the Perry Nuclear Power Plant Units 1 & 2.

(The map is entitled "Principal Facilities of CAPCO as
of October 31, 1969" and was prepared by Duquesne Light Co.)
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(b) Bulk power transactions involving individual
contracts for sale-for-resale of firm electric
power or for emergency, deficiency or other
types of-wholesale power..

(¢) Reteail power transactions involving sales of
electricity to ultimate consumers.

14/ 15/

(4) Whether Applicants' stipulated dominance
of bulk power transmission facilities in the CCCT
gives them the ability to hinder or preclude com-
petition in the transmission of bulk power.

(5) Assuming the answer to (4} is yes, whether Appli-
cants have, do or could use their ability to pre=-
clude any other electric entities within the CCCT
from obtaining sources of bulk power from other
electric entities outside—the CCCT.

(6) Assuming that the answer to (4) is yes, whether
Applicants have exercised, are exercising, or

intend to exercise, their ability to prevent

other electric entities in the CCCT from achieving:

14/ Transcript pp. &448-451; 473; 4B3-4B4
1 Dominance here and telow refers to percentage shares
of 75% or more in relevant service market areas
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(9)

1Y .

(a) the benefits of coordinated operations
either among themselves or with Applicants,
(b) access to the benefits of economy of size
from lgfge nuclear generafing facilities.
(¢) any other benefits from coordinated de-

velopment either among themselves or with

Applicants,

Assuming the answer to (6) is yes, has this ability

to hinder or preclude competition been exercised
for the purpose or effect of eliminating one or
more of the other electric entities in the CCCT.
Whether Applicants’ stipulatedlﬁ/ dominance of
bulk power generation in the CCCT gives them the
ability to hinder or preclude competition in one
or more relevant markets.

Assuming the answer to (8) is yes, whether Appli-
cants have exercised control over bulk power fa-
cilities to deny to other electric entities in
the CCCT:

(a) access to the benefits of coordinated oper-

ation, either among themselves, or with

Applicants.

16/ Transcript pp. 440-441.
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(b) access to the benefirs of economy of size
of large electric generating units,

(c) assess to any other benefits from coordinated
development, either among themselves or with
Applicants,.

(10) Whether Applicants' policy or policies with respect
to providing access to their nuclear facilities
to other electric entities in the CCCT, that are
or could be connected to Applicants, deprives
these other electric entities from realizing the
benefits of nuclear powef;

(11) Whether there are logical connections between the
activities under the proposed licenses for the
nuclear facilities and each of the matters in
contention (1) Chrougﬁnzfa).that meet the nexus

test established by the Atoﬁic Energy Commission.ll/

The Board will not address issues and matters in con-

trcversy with respect to remedy until a situation

17/ 1In the Matter of Louisiana Power & Light Company, Waterford

~  Unit 3, Docket No. 50-382A, Memorandum and Order of
February 23, 1973, RAI-73-2-48 and In the Matter of
Louisiana Power & Light Company, Waterford Unit 3, Docket
No. 50-382A, Memorandum and Order of September 28, 1973,
RAI-73-9-619,




inconsistent with the antitrust laws or underlying policies
thereof has been established. Consequently, at this time,
no discovery specifically directed to potential remedies is

approp

AMP=-0's Contentions

1ts Memorandum and Order of April 15, 1974, the
MP-0 to explain more fully the mechanisms
believed would result in operations
he licenses for the Davis-Besse and Perry plants
injuring AMP-0. This requirement was held in abeyance
pending the development of the Joint Statement. The Joint

Statement did not provide the information the Board sceks,

and consequently, such requirement is hereby reinstated.

AMP-0's statement shall be filed within 10 days of :his

Order. In any event, since AMP-0's contentions were limited
v )

to wheeling, its discovery shall also be so limited.

The Board notes that AMP-0 has not filed the proposed
schedule requested and did not file timely a response to the
Board's Order requesting clarification. Henceforth, the

Board will not accept an untimely filed pleading unless it is
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APPENDIX

License Conditions Approved by the Appeal Board.

. 1. Applicants shall not condition the sale or exchange

of wholesale power or coordination services upon the condition
that any other entity:

a. enter into any agreement or understanding restricting
the use of or alienation of such energy or services to
any customers or territories;

restanding reguiring
cther power supply
a

rkeét opportunities;

enter into any agreenéent Or un
receiving entity to give up an
ermatives or to deny itself any m

L{

ce
v

[
"t m

€. withdraw any petition to intervene or forego par-
ticipation in any proceedinc before the ‘luclear Regulatory
Commission or refrain from instigatinc c: prosecuting

any antitrust action in any cther foru-.

2. Applicants, zné each of them, shall ofier interconneciions
upon reasonable terms and conditions at the reguest of any other
electric entity(ies) in the CCCT, such interconrection to be
available (with due regard for any nec=ssary anc applicable safety
procedures) for operation in a closeéd-switch syv-¢hronous operating
moce 1f requested by the interconnecting entity(i@s). Ownership

&

transmission lines and switching stations as:z-ziated with such
interconnection shall remain in the hands of th: party funding
the interconnection subject, however, to any necc:sary safety
procedures relating to disconnection facilities zt the point of
power delivery. Such limitations on ownership s=-211 be the least
necessary to achieve reascnable safety practice:s zné shall not
serve to deprive purchasing entities of a means =5 effect additional
pover supply options.

3. Applicants shall engage in wheeling fcer and at the
request of other entities in the CCCT:

(1) of electric energy from delivery poeints of Applicants
to the entity(ies); and,

(2) of power generated by or available to the other /
entity, -as a result of its ownership or cntitlements®d

in generating facilities, to delivery points of applicants
designated by the other entity.

81/ "Fntitlement" includes but is not limited to power made
available to an entity pursuant to an exchange agreement.

- -

c—

L e ———



. oo
82/ Tr.: chjective of this reguirement jis tO prevent the Preemp-

8y

; - - p———
INLEITT T .

e s
SO o S e i S ORI A . o - ot s i “E‘ M X" - .

Such wheeling services shall be available with
réspect to any unused capacity on the transmission
lines of Applicants, the use of which will not jeopardize
Applicants' System. In the event Applicants must
recuce wheeling services to other entitijes due tg
lack of capacity, such reduction shall not be effected
until reductions of at least 5% have been made in
transmission capacity allocations to other Zpplican<s
in these Proceedincs and thereafter shal: b: made in
rtion te reductions82/ imongeq CECn other Applicants
118 Proceeding,

Arplicants shall make reasonable Provisions for
disclosed transmission reguirements of other entities
ir the CZCT in Planning future transmiscion either
individuallv er within the CAPCO gronping. By disclosed"
18 meant the giving of reasonable aévance notification
of future reguirements by entities utilizine vwheeling
fervices to be made availeable by Appliceants.

- ‘@) Applicants shall make available membership in CEPCO
2 any entity in the CCCT with a system Capability of
10 Mw or greater;

() & group of entities with 8n aggrecate System capa-
bility of 10 mMw Or greater may obtain a single rembership
in CAPCO on a collective basis.83/

(c) Entities applying for membership in CAPCO pursuant
to Licease Condition § shall become members subject to
the terms ang conditions of the CAPCO Memoranium of
Unéerstanding of Septempe;,14, 1967, and ite iﬁplementing
agreements; except that new members may elect to partici-
pate on an equal bPercentage of reservas basis rather than
8 P/N allocation formula for a Period sf twel e vears

ticn of unused capacity on the lines of one Applicant by
other Applicants or by entities the transmitting Applicant
deems noncompetitive, Competitive eéntities are to be alloweg
Opportunity to develop bulk power services Options even if
th}s results in reallocation of CAPCO transmission channels
This relief jg reqguired in order to avoia Prolongation of
the effects of Applicants! illegally Sustainegd déminance.

E.g., Wholesale Customer of Chic Edison (WCOE) .

-
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7. Applicants shall sell économy enercy to reguesting
entities in the CCCT, when avslilable, on terms and conditions
a0 less favorable than those available: (1) to each other
gither pursuant to the CAPCO agreements or pursuant to bilateral
contract; or (2) to non-Applicant entities outside the CCCT.

8. Applicants shall share reserves with any interconnected
seneration entity in the CCCT upon request. The regquesting entity
shall have the option of sharing reserves on an egual percentage
casis or by use of the CAPCO P/N allocation formula or on any
>ther mutually agreeable basis.

~—
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L

App nts shall make available te entities in
C S - € 1, 2, ané 3 and the Perry
and e i 3 her nuclear units for which
pplicants or any of them, shall apply for a construction
Imi
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sermit or operating license cduring the next 25 vears. Such
iccess, at the option of the reguesting entity, shall be on

in ownership share, or unit rarticipation or contractual pre~
rurchase of power basis.gg/ EFzch recuesting entity (or collective
:roup of entities) may obtain up to 1C% of the capacity of the
-avis-Eesse and Perry Unite and 205 of future units (subject

=0 the 25-year limitation) except that ence any entity or

entities have contracted for cllocaticns totaling 10% or 20%,
Tespectively, no further participation in any given units need

e offered. .

(b) Commitments for the Davis-Besse and Perry Units
“ust be made by requesting entities within two vyears after this
lecision becomes final. Commitments for future units must be
Tade within two years after a construction permit application
~s filed with respect to such a2 unit (subject to the 25-year
-imitation) or within two vears after the receipt by a reguesting
intity of detailed writtern notice of Imeplicants' plans to
-onstruct the unit, whichever is earlier; provided, however, that
=he time for making the commiiment €X3T) not expire until at least
zhree months after the filinc of the application for a construction
2rmit. Where an Applicant sceks to cperate a nuclear plant with
cespect to which it did not hL.ve an interest at the time of the
Ziling of the application for the construction permit, the time
ceriods for commitments shall be the same except that reference
should be to the operating license, not the construction permit.

w -

i/ Requesting entities' election as to the type of access

" may be affected by provisions of state law re1§t}ng to
‘dual ownership of generation facilities by munlcxpalltxgs
and investor-owned utilities. Such laws may change dur{pg .
the period of applicability of these gondltxons. Accordingly,
we allow regquesting entities to be guided by.re}evant lega}
and financial considerations (incliuding Commission regulations
on nuclear power plant ownership) in fashioning their reguests.
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10. Applicants shall sell wholesale power to any regquesting
entity in the CCCT, in anrounts needed tc meet all or part of
such entity's reguirements. The choice as to whether the agree-
ment should cover all or part of the entity's requirements should
be made by the entity, not the Applicant or Applicants.

11, These conditions are intended as minimum conditions
and do not rreclyde Applicants from of‘erlng additional hholesale
power or cocrdination services to entities within or without
the CCCT. However, Aipplicants shall not deny wholesale power
or coordination services reguired by these conditions to non-

Applicant entitieg in the CCCT baseé upon pricr ::**i“—e
g:ri?e; gt in the CiZCO lemorandum of Understandi nr or *ﬁ“le-
entinc zcreements. Such denial shall be regarded as incon-

sistent with the purpose and intent of these ccnditions.

The above condit: .8 are to ke implemented in a
ranner cirneistent with the provisions of the Federal Power Act
ané all r:tes, charces or practices in connection therewith
are to e subject to the approval of regulatory agencies having
jurisdic: cn over them,

.-

- —
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Facilities over which services will be provided under the revised Agreement
bave been provided for pursuaat t¢ tde provisions of the CAPCO Trazsamission
Facilities Agreement among the Parties, dated as of September 14, 1967, which
is oo file with the Commission and is identified by the rate schedule cumbers
shown for each listed Company.

Company FEZRC Rate Schedule Number
The Cleveland Electric Illuminating Company . 8B
Duquesae Light Coampany 128
Chio Edison Company 9638
Pennsvivania Power Company 228
The Toledo Edison Company 213

The Parties to the CAPCO Basic Operating Agreement respectfully request that
the Commission waive any requirements not already complied with under the Com-

mission's Regulations and permit the revised Agreement to become effective as
of September 1, 1980.

A check ia the amount of $500 is enclosed to cover the filing fee c¢f $100 for
each of the Parties pursuant to Section 36 of the Commission's Regulatioms.

The revised Agreemeat amends the CAPCO Basic Operating Agreement dated as of
Jaguary 1, 1975 by addition, substitution and deletion in the following re-
spects without in agy way changing or modifying the Appendices to Schedule E
of the Agreement. i

Article 1, eatitled Purpose of Agreement, is amended chiefly by deletion of
reference to the CAPCO Basic Generating Capacity Agreement which was to be
formulated among the Parties and which the Parties have decided not to for-

mulate, and by deletion »f reference to the CAPCO Basic Transmission Facilities
Agreement.

Article 2, entitled Definitions, is amended by deletion of the definitions for
CAPCO Capacity, CAPCO Operating Reserve, CAPCO Operating Reserve Requirement,
Committed Capacity, Common Facilities, Daily Operating Capacity, Daily Operat-
ing Capacity Requirement, Daily Operating Reserve Requiremezt, Monthly Actual
Reserve, Planned Outage, Replacement Capacity and Replacement Energy, aand by
the addition of the definitions for Operating Capacity aad Power.

Article 3, entitled Overating Committee, is amended by revising Subsections
3.05 (d), (e) and (f) to direct the CAPCO Operating Committee to establish
rules and procedures for determiniag minimum COperating Reserve for each Party
and for scheduling CAPCO Back-Up Power in lieu of determining Daily Operating
Reserve requirements for each Party and tbe scheduling of Replacemeat Capacity
and Replacement Energy.

ticle 4, entitled CAPCO Coordinating Office, is amended by deleting refereace
in Subsection 4.02 (a) to specific types of operatiang information which the
CAPCO Coordinating Office shall have the duty and respomsibility to collect,
record and disseminate.




Article 5, entitled Operating Conditions, is amended ia consequence of a simi-
lar provision described iz Article 3 by deleting the Section 5.07 requirements
of each Party to provide Cperating Reserve determized consistent with the rules
and procedures established by the Operating Committee; and by deleting the Sec-
tion 5.09 obligation of the Parties to supply capacity and energy tc each otler
on the mandatory basis presesntly provided in Article 6.

Article 6, entitled Cocrdinated Operationm and Serwvices, preseatly consisting
of 1l pages, is extensively revised into a new Article 6, eatitled Coordinated
Maintenance and CAPCO Back-Up Power, coasisting of four pages. The amended
Article contizues Coorc:zated Maintenaace respoosidbilities among the Parties,
but discogtinues unqualified Replacement Capacity and Replacemeat faergy en-
titlements and obligations betweez the Parties in favor of a limited and qual-
ified mutual back-up system designated as CAPCO Back-Up Power. CAPCO Back-Up
Power shall consist of CAPCO Unit Back-Up Power calling for back-up entitle-
ments and obligations upon the loss of a CAPCO Unit designated iz the revised
Agreement, and shall consist of CAPCO System Back-Up Power to provide back-up

titlements and obligations upon the outage or outages of other units of the
Parties. These entitlements to CAPCO Unit Back-Up Power and CAPCO Systenm
Back-Up Power shall be petted, scheduled and billed as CAPCO Back-Up Power,
and suck power will be made available from tle least cost available powver.

Article 7, estitled Communicatioms, is substantially unchanged, but has beea
amezded to include voice communication and automatic gemeration control as a
means of communication.

Article 8, eatitled Service Schedule, is amended by changiag the title to
Services, by changing the Schedule A title from Replacemeat Capacity and
Replacement Energy to CAPCO Back-Up Power, by changing the Schedule B title
froms Short Term Power and Izergy to Short Term Power, by changing the Sched-
ule C title from Interchange Capacity and Energy to Non-Displacement Power,
by changing the Schedule D title from Economy Iaterchange of Operating Capace
ity and/or Eaergy to Econcmy Power, by changing the Schedule E title from
Specific Unit Capacity and ITaergy to Unit Power, by changing the Schedule G
title from Pre-Commercial Equivalent Engergy to Emergency Power and by delet-
ing Schedule H, entitled System Capacity aand Energy, which otherwise would
expire December 31, 1980 under the Agreement.

Article 8 is further amended by the additions of Sections 8.02 and 8.03 re-
lating to transmission loss, accounting and procedures; and relating to modi-
fied transacticns resulting in material interfereace with facilities or opera-
tion of the system of amy Party, respectively.

Article 9, entitled Executive Committee, is substantially unchanged.

Article 10, eatitled Ohio Edisos Svstem, is substaantially unchanged.

Article 11, entitled Interconnection Points and Metering Points, is insubstan-
tially amended to change the title to Interconnection Metering, to delete
Section 11.01 which defines the term "Iatercomnection Point,” and o reaumber
the remaining sections of the Article.
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Article 12, entitled Records, :s unchapged.

Article 13, entitled Statements. Billings. Settlements and Paymeats, is un-
changed except that Section 13.02 requires the payment of billing statements
on the 25th day of the monthk iz which preseated or on the 15th day following
receipt, whichever date is later, iz lieu of requiriang paymesnt 15 days after
the date of such statements.

Article 14, entitled Govermmental Arprovals, is amended by the additioa of
Section 14.02 which subjects the revised Agreement to the jurisdictionm of
geveramental autherities and which expresses the right of any Party to uni-
laterally make applicatien to the Federal Energy Regulatory Commission for a
change in rates under the Federal Fower Act and pursuaant to the Commission's
Rules and Regulatioas prosulgated thereunder.

Article 15, enzitled Notices, is amended to regquire writtea confirmation of
certaizn oral notices to be given within three working days rather than within
tiree days.

Article 16, entitled Noep-Waiver, is not amended.

Article 17, entitled Arbitration, is not ameaded.

N -
Article 18, eatitled Assigoment, is 2ot ameaded.

Article 19, eatitled Governing law, is not amended.

Article 20, eatitled Other Agreements, is amended by the substitution of the
date of August 31, 1980 for the date February 2, 1968, so that the revised
Agreemeat is not to be interpreted as conflicting or interfering with the
performance of any agreement between any Party and any system effective prior
to August 31, 1980. Article 20 also termiznates the following agreements idez-
tified by FERC rate schedule numbers shown for each listed Company:

Company FERC Rate Schedule Number(s)
The Cleveland Electric Illuminating Company 2 and 2.1
Duquesne Light Company 10
Ohio Edison Company &g, 2.3, 8, 68:2, 71, 71.1,
71.2 aad 71.3
Pennsylvania Power Coopazy 21, 41.1, 21.2 snd 21.3
The Toledo Edison Company 3 and 3.2

Article 21, entitled Term of Agreement, is amended by deleting the Section
21.01 expiration date of September 1, 1980 and by substituting language to
continue the revised Agreement in effect until such time as all CAPCO Units
are retired; and by adding Sectien 21.02 to permit aay Party to withdraw

from the revised Agreement by giviang one year's advance notice iz writing,
provided that such withdrawal shall aot disceatirue Coordinated Maintemance
of CAPCO Units, CAPCO Unit Back-Up Power, and CAPCO Cocrdinating Office obli-
gations uatil such time as all CAPCO Units are retired.
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Article 22, estitled Sevarate Indentities, is not amended.

Article 23, esntitled Force Majeure, is not amecded.

Article 24, entitled Liabilitv, is anended by deleting the Section 24.02
refereace 2o Section 6.12 and by substitutiag therefor a refereance to Sec-
tion 8.03. e

Schedule A, entitled Replacement Capacity and Replacement Ezerzy, which pro-
vided for mandatory replacemest capacity and replacement emergy traasactioms,
compensatics for such trassactions and the banking of eatitlements and obli-
gations resultiang from such tracsactions, is deleted and substituted for by a
aew Schedule A now eantitled CAPCO Back-Up Power. Settlement of all imbalances
in the replacement capacity and replacemesnt esmergy accouats under the old Sched-
ule A shall be made within 60 days in accordance with Section 5, eatitled,
"Effect of Termination," of old Schedule A. The new Schedule is applicable to
CAPCO Back-Up Power transactiocs among the Farties pursuaot to the provisions
of Article € c¢f the Agreement, shall terminate as to provisions relating to
CAPCO Systez EBack-Up Power oz August 31, 1582 uznless extended, and sets fortd
compensatioc charges for CAPCO Back-Up Power.

Schedule 2, eatitled Short Term Power and Energy, is ameaded by shorteaing

the title to Short Term Power; by providing for the reservation of short ters
power for pericds c¢f ope or more days in addition to the weeks previocusly pro-
vided; azcd by revising the compensation sections.

Schedule C, extitled Interchange Capacity and Enpergy, is ameaded by changing
the title to Non-Displacemeat Power aand by revising the compensation sections.

Schedule D, extitled Economy Interchange of Operating Capacity and/or Epergy,
is ameanded by sbortening the title to Ecomomy Power and by providing for multi-
ple party transactions.

Schedule I, eztitled Specific Unit Capacity and Esergy, is amended by shortea-
ing the title to Unit Power and by §¢L€£}n; references to the previous manda-
tory CAPCO Group allocatioa procedures.

Schedule T, eatitled Out-of-Pockst Costs, is amended by deleting specific ref-
erences to various costs and by suostituting a gemeric listing of cperating
capacity costs, energy costs, and purchased power costs.

Schedule G, previously eatitled Pre-Commercial Eguivalent Epergy, terminated
under its own teras ot December 31, 1975 and is replaced by a new Schedule G
entitled Imergency Power. This Schedule requires the Parties to provide emer-
gency power iz the event of breakdown or other emergencies in or on the systems
of other Parties except where a supplying Party cannot deliver esmergency power
wvithout izterposing a hazard upom its operations or without impairing or jeop-
ardizing its load.




Correspondence witl respect to tiis

undersignec.
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James R. Edgerly, ‘Zsq.~/
Vice Presideat and Genera
Pecnsylvania Power Compaczy
One East wWashiangton Street
New Castle, Peznsylvania 16103

. e
Dp QY

Counsel

wWilliam J. Kerzer, Esq.
Senior Corporate Couasel
The Cleveland Electric

Illuminating Compaay
P.0. Box 3000

Cleveland, Cki 44101

Fu.le:. Heary, Hodge & Soyder
1200 Edison Plaza

P.0. Box 2088

Toledo, Okio 43605

o

Page

£iling should be adcressed to eack of tde

Very truly yours,

A/ {f’ //

-~

-

Russell J. Spetrino, Esq.

Vice President and Gemeral Counsel
Okio Ediscn Company

76 South !
Akrop, Obkio

Main Street
L4308

Walter T. wardzinosks:,
General Attorney
Duquesne Light Compaay
L35 Sixti Aveague

Pittsburgh, Pemnnsvlivania 15219
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r. R. A, NMiller

Executive Vice President

Cleveland Electric I1luninating Company
Cleveland, Ohfio 44101

In the Matter of
Toledo Edison Co~peny and
The Clevelanc Electric I1luminating Conpany
(Devis Eesse huclear Power Station, Unit 1)
NRC Nocket No, 50-346A

The Cleveland Electric INluninating Co. et al.,
(Perry tuclear Fower Plant, tinits 1 and 2)
KRC Docket Nos. 50-440A, S0-221A

Cear lir, 1iiller:

This letter is in reference. to the petition filed by the City ¢~
(levelend on January 4, 1978, recuesting an enforcement proceec g,
pursuant to 10 C,F.R, Section 2,206 of the Cormission's Pules, :-ainst
the Clevelend Electric Iliuminating Company (CEI), for allege: +iolation

of the antitrust conditions ettached to the licenses and permits of
the captioned nuclear units.

In view of the Federal Energy Regulation Comiission's (FERC) acccptance

£ -

for filing of the revised trensmission service tariffs submitted to the
FEFC by your filings of lay 23, June 22 and Decerber 15, 1981 and the
terminetion of FERC Dockets ER78-194.and ER78-194-0C1, we are now sztis-

fied tnet compliance with the conditions has been obtained, tecordinoly,
this matter is closed. !

-

Sincerely,

on‘m' S".u b
. KR Dentoq g

Harold R, Denton, Director
Office of Muclear Reactor Pequlation

cc: 1. Peuben Goldbera, Esq.
2. B. L. Itkessell, Dir, Util.

Cleveland lMivision of Light
and Power m~ i

Sl 7PYSS
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g Clnited & iales Department of Justice

VWASHINCTON, D.C. 20530

JTANT ATTORNEY CENERAL

ANTTRUAT DIVISION rEB 2 8 ]978

\.Q.‘b -

Mr. Edson G.lCasg
Acting Director
Office of Nuclear Reactor Regulation

Nuclear Regulatory Corsission .
1717 H Street, N.W.
wishington, D.C. 2BEEE

Re: Docket Nos. 0-346A, 440A, 4412, 500A and
= 501A, Regues. by City of Cleveland for Order
to Show Caus~

Dear Mr. Case:

By letters datec .anuary 4 and February 3, 1978, the
City of Cleveland rec.:sted that the Nuclear Regulatory
Commission commence p-:ceedings pursuant to 10 C.F.R.
§ 2.202 to reguire tkz Cleveland Electric Illuminating
Company to comply wit: the license conditions attached to
the operating license Zor Davis-Besse Nuclear Power Station
Unit 1 and the const-:ztion permits issued for Davis-Besse
Nuclear Power Static= Tnits 2 and 3 and Perry Plant Units
1 and 2. The Depart==~t of Justice hereby advises that
it supports the City -I Cleveland's request.

On January 6, 1@77, an Atomic Safety and Licensing
Board ("Licensing Bozrd") issued its initial decision in
the above-cited dockets. _ The Licensing Board found that .
issuance of uncondit oped liCenses for the Davis-Besse ."
ard Ferry nuclear power plants would create and maintain
a situation inconsistent with the antitrust laws. Accord-
ingly, that Board ordered that ten conditions be attached
to the Davis-Besse and Perry licenses to alleviate that
situation. Since the date of the initial decision, those
conditicns have attached to the operating lice..se for "
Davis-Besse Unit 1 and the construction permit for Perry
Nuclear Power Plant Units 1 and 2. :

On January 27, 1978, the Cleveland Electric Illumi-
nating Company ("CEI") filed a transmission service tariff
with the Federal Energy Regulatory Commission which
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implement Condition 3 ordered by the Licensing

ne City of Cleveland has obijected to various terms
. - . 3 . - .
ariff, claiming that they are inconsistent with the

& ax
' license condéiticns. After review of the subject tariif,
the Department believes the objections of the City to be
corract. For example, the provisicn which cancels the tariff

vcon a final decision of the Commission, even if that decision
does not overturn Condition 3, would relieve CEI of its obli-
gation to wheel despite the existence of such a reguirement in
the subject licenses. Furthermore, the tariff provision which
obliges CEI to wheel only if it doss not interfere with its

o her CARPCO transmission obligations directly conflicts with
Conditicn 3 which reguires CEI to reduce its CAPCO transmis~-
sions by five percent prior to reducing cransmission for

non-CAPCO entities. =
N

recordingly, the Department of Justice supp..ts the cisy
of Cleveland's reguest that this Commission commen-e proces "1
pursuant to 10 C.F.R. § 2.202 to require CEI to com:ly with th
cutstanding license conditions.

urs,

o H. Shenefield
Assistént Attorney General
antitrust Division

21 of Record
Jack M. Schulman

-

P T P ppmn———— L Rl

-

ngs
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¥ ASHINCTON, D.C. 2053

ALLITANT ATTONRE Y CiniAa,
ANTITA Y Do O

.t : 10 &Ug 1378

Mr. Barold Denton
Director
Office of Nuclear Reactor

Reguletion
‘uclear Reculatory Comnission
1717 B Street, K.W.
Washington, D.C. 20555
Dear Mr. Denton:

Thne Department of Justice recuests the Nuclear Regula-
tory Comrmictsion ("KRC") to :nstitu:e proceecings u_r__cns to
section 234 of the Atomic Enercy Act (42 U.S.C. § 2282) and
section 2.203 of the Nuclear Reculatory Commission Rules of
Prectice (10 C.F.R. § 2.205) to 1*;05{ & civi} genzlty on
The Cleveland Electric Illuminating Company ( CEI™ ) for
violatinc the license conditions attzched to the cperating
license for Davis-Becsse Nuclear Power Station Unit 1 and
the construction permits issued for ferry Plants Units 1 anéd
2. The specific basis for our recues: is thet CEI is, anéd S
has been, in viclation of license concition 2, which reguires
that Applicants encage in wheeling for nen-2rplicant entities
within xpplicants' combinec service zreas. 1/

On January 6, 1977, an®tomic Szfety ané Licensing
Boaré ("Licensing Board") issued .its ritizl Decision in

The Toledo Ecdison Company, et al. (Davie-Besse Nuclear Power

: Station, Units 1,. 2 ana 3), Docket Nos. 50-346A, 50-5004,
50-501A, and The Cleveland Electric Illuminatine Company,
et al. (Perry Nuclear Power Plants, Units 1 and 2), Docket
Nos. 50-440A, 50-441a, 5 N.R.C. 133 (1977) ("Perry proceeding”).
The Licensing Boardé found tlhiat the issuance of unconditioned
licenses for the five nuclear units which were the subject of
that proceeding "would both create and maintain a situation in-
consistent with the antitrust laws ané the policies underlying
those laws." 1d. a2t 133. Accordingly, the Licensing Board
ordered that ten conditions attach to the reguested licenses.
among those cunditions was condition 3, which reads:

.

license.

: ey

T 1/ CEI was one of the applicants for the Davis-Besse operating



k. rprlicents shell encezge in wi eling for
- anc at the recuest of other er ities in
the CCTT: 2/

1) of electric enercy Irom delivery points
of Applicants to the entity(ies); and,

2) of power cenerated by or avazilable to
the other entity, 2s & result of its
Ownership or entitlements in generating
facilities, to Gelivery points of
kpplicents designated by the other
entity.

Such wheeling services shall be aveilable

with respect to &ny unuvsed capacity on the
transmiesion lines of Applicants, the use of
which will not jeoparcéize kpplicants' system.
In the event kpplicants must reduce wheeling
SEIvicrs to other entities due to lack of
cepacity, such reduction shall not be effec-
tive until reductions of azt least 5% have

beer rmzde in tranemiscion ceracity 2llocations
t0 other Applicants in these Proceedings and
thereafter shall be made in Eroportion to re-
cucticne imposed upon other kpplicants in this
Proceecing.

Applicants shall make reasonzble provisions
for éisclcsed transmission recuirements of other
entities in the CCCT in planning future trans-
mission either individually or with the CAPCO
c€rouping. By "disclosed” ie mezant the giving of
reesornzble advance notification of future reguire-
meéents by entities utilizing wheeling services to
be made available by rpplicants. (Footnote
acded)

On Jenuary 14, 1877, -»pplicants moved to stay impositio:
cf the license conditione pending appeal. The motion to stay
was denied by the Licensing Board on February 3, 1977, and by
the Ztomic Safety. ang Licensing Appeal Board on March 23, 19877.

2/ Within the context of the NRC proceedinc the CCCT referred
to the Combined CAPCO Companies Territories.



On ~April 22, 1277, 2ne¢ operating license for Davie-
Zecce Unit 1 was iecsued witr +he antitrues conditions
gttachel. On May 3, 1577, the construction permit for the
Ferry huclear Fower Plants, Units 1 and 2, was issued wit
the antitrust conditions attached.

On Janvary €, 1978, CEI filed a transmission tariff
with the Federzl Energy Reculatory Commission. On June 2B,
1978, efter a reguest by the City of Cleveland that was
supported by tne Department, the NRC issuved a Notice of

Violation to CEI stating that "at least as of CEl's sub-

mittal of the January 27, 1$78, transmicsion schedule to

the Federal Energy Reculatory Commission ("FERC"), & continu-
ing refusal to wheél in azccordance with the license con-
€itione began to occur.”™ The Notice of Violation cited

five conditions contained in CEl's fileé tariff whieh
in€ividuglly and collectively violateé license condition 3,
ent -hich amounted to & .refusal to wheel. 3/ ©On april 37,
1278, & FERC Administrasive Law Judge ("ALJ") iesued an

Init =1 Decision which found that the CEI transmission
tar:: £ filed Janvary 27, 1978, was "unjust, unrezsonable znd
unci’y fiscriminstory” (Initial Decision a2t 56), ané ordered
CEI =2 file the revised tariff described in the Initial

Dec: Ion. The ALJ specifically declined to rule or whether
"CELI 1z In compliance with the NRC license conéitions or

the ntitrest laws of this country,” because "[t)he NRC &né
other Zuly constitued bodies will be the judces of that."”
(Ir.zial Decision at 6). 4/ On June 25, 1579 the XRC

3/ Tre conditions described by the NRC Staff ir ropencix

E t: the Notice of Violaztion were: l) acreeing tc provide
whes_.Ing services only until the date of the firzl

gec.-ion of the NRC in the Perrv proceeding; 2) providing
the ZEI 1t the sole judoe a2t to whether i+ has ¢the cara-
cit. =0 moke available wheeling services; 3) concitioning
the - neeling services in & manner which allows CEI o

prec -t unuseC transmicsion TePftity; 4) regquiring that

the “.nimum wheeling transaction last for a period of neo
less :=zn 12 months; and 5) proposing wheeling services
uoon :ne condition tkKat:CEI file separate supplemental
wieeling schedules for each wheeling transaction.

4/ The tariff reguired by FERC Goes not bring CEI into
compliance with the NRC license conditions. CEI was not
reculred to reduce transmission service to the other
hpplicant companies prior to reducing such service tc
non-Applicant entities and was not required to consider
disclosed transmiession needs cf non-Applicant entities
in its future planning.

-



icsued an Order Modifvinc Antisrust lLicense Congition

%o, 3 of Devie-oecse Unit ., License NO. hPF-3 anc Ferry
Gritt 4 2an6 2, orri-i4b, CPPh-143 {"croer”). Tne Oroet
=-~encE CEI'S L1censes &nt construction permits to reguire
CzI to file with the FERC within 25 days of the Order

the transmiccion tariff oréered by the FERC ALJ. In
addition, CEI is required to file with the FERC other
specified amendments to its tranenission schedule which
will bring CEI into compliance with license conéition

3. 5/

On September 15, 1978, subseguent to the issuance
by the NRC of the Notice of Viclatien anéd while the
January 27, 197¢F tcrl.f was pending at the FERC, CEl sub=-
mitted to the "NRC staff 2 cecond proposed transmicesion
schedule (° Se;:e::e: 15, 1¢78 schedule"), but this prco osal
2ié little to unéc the anticompetitive re traints tha
the Licensing Btaré had cordered CEl to remove. wnile :he
September 15, 1878 schedule which CEI subrmitted to the KRC
ctaff for approval cured some of the defects found in the
Janvary 27, 1978 tariff, it contzined new provisions which
violated license condition 3: (1) it limited wheelinc ser-
vicee to the estirz:ied nztive peak demand of the City's
system unless ctherwise zcreed, thereby allowing CEI to
control the Citv'e lcad crowth since the estimate of the
City's native pezi demand must De egreed upon Dy the City
and CEI; (2) it provided that wheeling cervice shzll be
at 138 kv or zbove; (3) it provided that the wheeling
schedule terminates if & finzl cdecision in the Perryv pro-
ceedinc alters license condition 3, whether or not that
slteration is sicnificant; and (4) it providedé that nothing
in the schedule sroulé be construec s reguiring CEI to
enlarce its facilities to wheel, éesplte the fact that
license conditior 3 scecifically reguires CEI to make
reasonable provicsion for disclosed reguirements of other
entities in plar“-ﬁg future transmission capacity. To
our knowled thie croeposed tariff wa2es not filed with

T ——

Section 234 of the Atcmic Energy Act, 42 U.S.C.
§ 2282, expressl; =; horizes the NRC to impose civil
penalties on any con who violates any license condition
imposed by the NR». Prior to the 1896% enactment of section
234, the NRC was authorized only to revoke or modify

5/ within 20 days of the Order, CEI may reguest a hearing
with respect to &ll or any part of the license amendments.
:p rezvest for a hearing will not stay the effectiveness

of the Order. (Order at 7)

f—

- o



Q

) 'S

o

e U a
'. \V

Q ) &

3
Oy 33 L4y
~ -

1 L )

) qQ
+ W
) .
o 1
) O
S
+ r

ad O .
'
7
L o "1
b J
" by
) s W)
. ‘
, . ~
4 )
4 v 4
' )
) - A\
- 1

s
O

d vl '
I 'O Q) (
bz st £ & { o i
Q 0 ' | . )

o 4
vl O O et ol 43
4 4J ) it I R e |
ST Jd O
e IR Lt R D (S o
d W w £l & 0O W
O v . i -

)} O «'0 ) =
= Y4 ) i ) ) (3}
O ) ) 0]

b ) 4 ) 1 54
1)) ™y i T -
QO L re -y O M
“ 30 D “t A "

+ 4 Q v £ W f Uy
B B (

et O ) )
£ et QO e o ] J

(O W — ) SRS
0 et J I )
—~ = 'S I { - )
— 0 L ba, 4 vl
o ) ] { 1
- Ui { $ i
O o { b
- - 1
o ) O W ) { e
O & d ) b 4+
b I A i J
[ g ‘ ‘ ‘+ d
O fd, 4 t O
(Yo | - n O -t 1 ) K
‘ 5 ) h ) J | 1
. I J 4
(Ve Uet 0 L
— { ol Pl
L 2, ) § P e
— i= L ‘ J i :
i 4 A {
) L )
£ ‘d ) ¢
. ) 4 i 4 u
. -t 4 ‘
O y i ¢ 4
L bde L1 i , i {

) $2
i +of €

) L) by W
O by e
W 0O U
L) L & 0
1 \
. L I & |

e WU L
r4
a S
i { et
O
‘O O et

1.0'0

) D

Py . .
O oA

. U it &

My D
) “i

WA e U

LR ] ,.,

N g @

) be
9w
- ]
u) "W !
et 4 l
) - ) S
1 G 1 )

\ y M

) b
" QO e
N S S
' W s i
| ) Wi
) S

' -~
2 > 3 )
i 4 o
1 4
4 ] 4 b4

—
—
1
=
rt |
)
d
s A
0
]
g
& Ul
- (]
47
Q
e
)
'
O I
vi O
~
QL0

) A o
—
A
N
i Nd
o
by
Q@
{1 0
f= -t
O

@
¢! )
W J
i
4 O
(d
1

i
U U
b rt
~
)
w =
J QO
A
-
e
0




The January 27, 18278 and Beztember 15, 1078 zprills
éi¢ 80 ciezriy violative ¢f license cendition 3 that CEl
~.8t be considered as having intenticnally engage 1in
activizy €esigned to sgvoicé cormglying with,the license con-
gisicrie. In so Going, CEI thould be held to have perpetuzted
&2 situation which the Licensing Bocaré found to be "incon-
sistent with the antitrust lawe zndéd the policies underlying
these laws,” Perrv proceeding, 5 N.K.C. at 133. Because
of CEI's flagrant disobedience, it is incumbent upon the

ommission to impose the maximum civil penalty permitted

by section 234 of the Atomic Energy Act. By imposing the
maximem civil penalty, the KRC will encourage CEI to desist
from flaunting the authority of the KRC to enforce license
conditions and will enhance the intecritv of its entire
licen 51ng program by serving ‘notice that future antitruyst
viclations will not be tolerated.

A

The Depariment propoges that & civil ;-nalty of
$1,2 rillion be izposed on CEI. This civil pen:i’ty is cal-
cvlated by multiplying $23,000, the maxinum penz. YV Dermi itted
for a2ll viclations occurring within a2 30-day pericZ by 16,
which is the number of months of continuous violaticn since
the Xotice of Violation wees issveé, 7/ for each of tie three
licenses to which the anti:zrust licerse conditions attached.
% penzlty of this magnitude is justified by CEI's continuing,
willful vioclation of the license concitions ané itz direct
restrzint on competition trhat has resulted by virtue of that
violation The civil penz.ty recuested by the Der:c ~&. 48
0of the same order of magnituCe 28 the maximum fine which
Conzcress has found appropriste for violaticn of sections 1
ené 2 of the Sherman Act (15 U.S.C. §§ 1 and 2). 8/

=inally the Department urces that the NRC recommend
to FERC and other approprizte agencies that CEI not be allowed
7/ The Commigeion may elsc Getermine that it is appropriate
t0 impose & further ivil penalty on CEI for failing to file
2 tariff consistent with-the license conditions within a
reascnaeble period azfter the operating license and construction
permits were 1ssued

€/ 1In 1976 Congzess increzseéd the penalties for violation of
the Sherman Act from a2 misdemeanor to & felony and increased
the fine to $1,000,000 for 2 corporation. Antitrust Proce-
dures and Penalties Act, Public Law ©£3-528, BE Stat. 1706,

15 0.8.C. § 1 (1976).




t¢ szseg through to Iit§ rete rferers Lhe civil renalties
izveseld here. If CEI't consumers, wil gre’wneclly innocent,
are reguired to sbsoct these civil penalties, the de-
terrent effect of impeeing civil penalties will be gresztly
éicinished.

- -

order for the NKC's zntitrust licensing program to mazintain
its effectiveness in preventing vtilities from using nucleer
licenses in an enticompetitive manner, CEI, and other
licencees, muct be mzde to understand that willfuvl violationms
conditions will not be tclerated, and

1n conclusion, the Department believes that in

of antitrust license
that civil pehalties imposed by the KRC cannot be considered
as just a2 minor cest of doing business.
P
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