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This matter is before the Commission on a motion by Richard E. "Mickey"
Dow to quash a subpoen: duces tecum issued to him by the NRC Staff. The NRC
Staff has filed a response ar we directed. For the reasons explained below,

we deny the motion to quash.

1. Background.

A, Mr. Dow's Initial Discussions With The NRC.

Mr. Dow first communicated with the NRC Staff in January 1991. During
subsequent discussions with both the technical staff and the NRC's Office of
Investigations ("0I1"), Mr. Dow apparently presented a number of allegations
regarding the status of the Comanche Peak nuclear power plant. These
allegations were based upon information proided to Mr. Dow by other persons.
After reviewing his allegations, both Ol and the technical staff informed Mr.
Uow that they had not found any evidence of regulatory violations at Comanche

Peak.
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On April 19, 1991, Region IV Staff members conducted a transcribed
interview with Mr. Dow under ocath. While he provided the names of some of his
informants and some additiona)l details, he refused to provide the names of
individuals who he stated did not wish to be identified because they feared
harassment. He also refused to provide the name of an.iher individual who he
said did not wish to be identified because that individual did not believe the
NRC would take any action.

Mr. Dow also refused te provide the NRC with the tapes he alleged
contained the information cited in his petition. He admitted that he himself
had only listened to a portion of the 16 tapes and that he personally had not
heard any information which he considered relevant to NRC activities.

However, he alleged that three of his "sources” had informed him that the
tapes contained conversations between NRC officials and plant officials and
that the person who had provided him with the tapes had refused to permit him
to release thg tapes.

On April 29, 1991, Mr. Dow reiterated his refusal to release the tape
recordings in a telephone conversation with NRC Staff members. In response,
on May 8, 1991, the NRC Staff informed Mr. Dow that it could not initiate any
action based upon the concerns he had expressed because his information lacked
sufficient detail and because he had refused to provide the names and
telephone numbers of these individuals so that the MRC could interview them
directly.

11. The NRC Staff Subpoena.
On May 10, 1991, the NRC Staff issued a subpoena to Mr. Dow. The

subpoena was signed by Robert D. Martin, Regional Administrator, NRC Region [V









Accordingly, Mr. Dow's unsupported allegations should not be allowed to defeat

an otherwise valid subpoena.

V. Analysis. "

A. The Timeliness of the Motion to Quash.

Before we turn to the merits of Mr. Dow’s motion, we address its
timeliness. Clearly, Mr. Dow did not comply with terms of the subpoena in
filing his motion to quash because he did not properly notify the Office of
the Secretary within the time specified, despite the fact that the ..opoena
1tself supplied the facsimile number for filing a motion with the Commission
on short notice. Nor did he inform the Region IV Office of his motion, 1.e.,
provide "notice to the party at whose instance the subpoena was ‘<sued,” as
the subpoena required, until May 20, 1991, ‘he date the subpoena was
returnable. We agree with the Staff that it is inherently reasonable that
notice of a motion to quash or modify a subpoena be provided to the person
requesting the subpoena at the same time 1t is provided to the Commission.

In its response, the Staff advised us that there are some indicia that
Mr. Dow made a "good faith attempt" to serve the motion on the Secretary
personally, although at the incorrect address. Under all the circumstances,
we decline to dismiss the motion on timeliness grounds and, instiad, consider

it on its merits.

Quite simply, Mr. Dow has alleged that TU Electric has committed
violations of the NRC's public health and safety regulations and of the Atomic
Energy Act at Comanche Peak. It is the Staff’'s responsibility to review and



resolve allegations regarding public health and safety. See, €.9. United
States v, Comley, 890 F.0d 539, 542 (Ist Cir. 1989). “To deny [the Staff) the
opportunity to gather relevant information for [this] undeniably proper
purpose[] would be to thwart tts.effort to better execute its ‘
responsibilities.” United States v. McGovern, 87 F.R.D. 590, 593 (M.D.Pa.
1980) .

In sum, the NRC Staff not only has the right to investigate these
allegations, it has the duty to do so. Therefore, the Staff has the right to
require Mr. Dow to substantiate his allegations. Cf. Joseph J. Macktal, CL!-
89-12, 30 NRC 19 (1989); Houston Lighting and Power Co. (South Texas Project,
Units 1 and 2), CLI-87-8, 26 NRC & (1987). The Staff is entitled to review
the material upon which Mr. Dow relies to support his allegations, as
identified in the subpuena. This material clearly includes the tapes.

Essentially, Mr. Dow argues that because he has alleged misconduct on the
part of the ﬂBC Staff, we should quash the Staff’'s subpoena and transfer
Jurisdiction of the case to the 0lG. We disagree. We cannot allow the
recipient of a subpoena to be able to avoid that subpoena by simply alleging
that the records sought by the subpoena contain information of staff
misconduct.

As the Staff correctly notes, the OIG is wel)l aware of this matter
because the Staff itself has referred the matter to the OIG. The 0IG is
perfectly capable of issuing 1ts own subpoena for the requested materia) 1f it
believes such a course of action {s appropriate. We have no reason to believe
that enforcement of this subpoena will in any way prevent the 01G from
reviewing the tapes or any other information, should the 016 decide to do so.

In the interests of orderly process, however, the Staff should coordinate



receipt and review of the tapes with the OIG, in the event that the 016

exercises its discretion to do so.

C. The Confidentiality Of Mr. Dow's Sources.

We note that the second paragraph of the subpoena asks for information
disclosing the identities of Mr. Dow's iources. The Staff believes that it
needs to interview these individuals in order to substantiate their technical
concerns. As we noted earlier, Mr, Dow states that he will not disclose the
fdentities of some of his sources because those sources fear that disclosure
of their names to the Staff would lead to the disclosure of their names to TU
Electric, leaving those individuals open to harassment and intimidation by the
utility.

In a recent similar situation, an individual who alleged the existence of
safety violations at another nuclear plant argued that disclosure of the
identities of the sources of that information to the Staff could result in
those persons choosing not to bring forward information in the future. In
that case, the court held that the NRC must explore any possible alternative
methods of obtaining the requested information from those individuals in order
to protect their confidentiality and to minimize any intrusion into the
allegers' First Amendment association rights. See United States v. Garde, 673
F.Supp. 604, 607 (D.D.C. 1987). However, the Garde Court also pointed out
that "it is clear that under appropriate circumstances ... [the) First
Amendment rights would give way to the compelling government interest in
nuclear safety." J]d. at 606.

In order to avoid a‘v possible infringement on Mr. Dow's associational

rights -- and to provide the opportunity for Mr. Dow's sources te maintain



their confidentiality -- we direct the Staff to discuss with Mr. Dow various
alternative means of interviewing the individuals whose allegations he has
presented. For example, the Staff may offer formal protection to these
individuals under the confidentiality provisions of NRC Manual Chapter 0517.
We do not direct the Staff to ch;;se any particular alternative; nor do we
expect the staff necessarily to accede to all of Mr. Dew's requests. The
Garde Court made clear that persons who present allegations cannot "dictate
how the NRC conducts 1ts affairs."™ 673 F.Supp. at 606. xe only hold that the
Staff must "carefully and conscientiously” explore all reasonable alternatives

to obtain the identities of these individuals in order to protect their

confidentiality. U.S. v. Farde, supra.

V. Conclusion.

For the foregoing reasons, we .. ‘221 4 the motion to quash. The
sebpeen2 rematns 4 farze and the now rolicr 2%e 43 19:99 ax on Yedassdey,
July 10, 1951, at Suite 1000, 611 Rya: : . Drive, Region IV, Arlington,
Texas.

It is so ORDERED.
For the Comhission’

\

»> S
SANUEL .
Secratary of ghe Commission

Dated at Rockville, Maryland
this 1£}a%y of June, 1991.

*Commissioner Rogers was not present for the affirmation of this order,
if he had been present he would have approved it.
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by U.S. Mail, first class, except as otherwise noted and in
accordance with the regquirements of 10 C.F.R. Sec. 2.712, this 20th

day of June, 1991:

Richard E. Dow
586 N. Clinton
Stephenville, TX 76401

David C. Williams

inspector Gen~ral

U.8. Nuclear Regulatory Commission
Washington, DC 20555

Lawrence J. Chandler, Esqg.

Assistant General Counsel for Hearings
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George Edgar, Esqg.
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