UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the matter of:

Docket Nos. 50-443-0L
50-444-0L

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE

(Seabrook Station, Units I and II)

MEMORANDUM IN SUPPORT OF
ATTORNEY GENERAL FRANCIS X. BELLOTTI'S
MOTION FOR DISQUALIFICATION AND RECUSAL OF
JUDGE HELEN F. HOYT AND MOTION FOR RECONSIDERATION
OF JUDGE HOYT'S RULING ON MOTION FOR SUMMARY
DISPOSITION AND MOTION FOR REHEARING

Introduction

Attorney General Francis X. Bellotti petitioned the Atcmic
Safety and Licensing Board ("Board") on or about November 18,
1981, to represent the public interest and the citizens of the
Commonwealth hefore the Board on issues of concern regarc g
the Seabrook Nuclear Power Station, Units I and II. By order
of the Board, Attorney General Bellotti was admitted to the
proceedings.

On April 21, 1982, the New England Coalition on Nuclear
Pollution ("NECNP") filed Contentions 111.12 and 13 relative to
the accuracy and reliability of the applicants' evacuation time

study for the Seabrook vicinity.i/

l/ Similar contentions submitted by Attorney General Bellotti
Were dismissed as premature, The Attorney General gave notice
of his intent to file testimony and participate in the
proceeding on NECNP's contention.

8311010361 831028

PDR ADOCK osooo;sg



Judge Hoyt, as presiding officer of the Board, redrafted these
contentions in her ruling on the Applicants' Twenty-First
Motion for Summary Disposition. The redrafted contentions
greatly narrowed the issues on which Attorney General Bellotti
wished to present evidence and argument. This ruling was
appealed by the Commonwealth on July 15, 1983, as an
interlocutory matter, but the Appeals Board declined to
entertain interlocutory review, Hearings on the redrafted
contentions were held in August, 1983, in Dover, New
Hampshire. Those hearings and the ruling made by Judge Hoyt on
NECNP Contentions 111.12 and 13 are the subject of these
Motions.

MOTION FOR RECUSAL

I. Standard of Review
A. The Appropriate Standard Of Review is the Objective
Standard Found 1in 28 U.S.Z. §455(a)

———

Any party to Nuclear Regulatory Commission (NRC) proceeding
may move that a presiding cfficer or a board member disqualify
himself. 10 CFR §2.704(c). The principal source of governing
rules regarding disqualification is the Administrative
Procedure Act (APA), which is applicable to NRC licensing
proceedingsg/

The APA recognizes two broad categories of conduct which
may give rise to disqualification of an agency employee who has

adjudicatory responsibilities in a particular licensing

proceeding., These categories are: (1) a requirement that

2/ §18l1, Atomic Energy Act, 1954, as amended, 42 U.S.C 2231.



there be a separation of adjudicatory functions within an
agency from its investigative and prosecuting functions, and
(2) that the functions of the presiding officers of Atomic

Safety and Licensing Boards (ASLB) be “"conducted in an

impartial manner®" and "that a presiding officer may be

disqualified for personal bias or other disqualifications”

(Emphasis added.) 5 U.S.C. §556(b). Consumers Power Company

(Midland Plant, Units I and II) ALAB-10l1, 6 AEC 60, 63 (19713).

The statutory language which underlies the second and far
broader of these categories of disqualification is similar to
that appearing in 28 U.S.C. 5144, which applies to the
disqualification of federal judges.g/ Id. at 63.

In the Consumer Power Company case cited above, the Atomic
Safety and Licensing Appeals Board ("ALAB") applied an
objective standard when reviewing a motion for disqualification
and recusal cf an ASLB member and stated that an administrative
trier of fact is subject to disqualification if he

has a direct, personal, substantial pecuniary interest in a

result; if he has a "personal bias®" against a participant;

1f he has served in a prosecutive or investigative role
with regard to the same facts as are in issue; if he has
prejudged factual -- as distinguished from legal or policy

-- issues; or 1f he has engaged in conduct which gives the

appearance of personal bias or prejudgment of factual

issues. Id. at 653.

The NRC adcpted the objective standard set out above when

reviewing the ALAB's determination that there were no grounds

3/ See footnote 5, infra, page 6.



for recusal in the Consumers Power case (Commonwealth Edison

Company (LaSalle Countyv Nuclear Power Station, Units I and II)

CLI-73-8, 6 AEC 169, footnote 1 (1973)), and it applied the

standard in Commonwealth Edison Company , supra.i/

Recusal in the context of NRC proceedings was most recently

explored in Houston Lighting and Power Company, in which the

Commission, in a three to two vote, overturned the ALAB's
decision (ALAB-672, 15 NRC 677)(1982) disqualifying a licensing
board member for the appearance of personal bias. CLI-82-9, 15

NRC 1363 (1982). In Houston Lighting, the intervenor, Citizens

Concerned About Nuclear Power ("CCNAP"), sought recusal of
Judge Hill due to 1) alleged perscnal bias against CCNAP, and
2) inherent bias rising from the judge's prior employment in
nuclear related industry. The comments at issue were not made
in the hearing, but rather in a written statement issued by the
judge aczcompanying the denial of the intervenor's motion by the
two other ASLB members. The Appeals Board found that certain
language in Judge Hill's written statement ®"gave rise to a
serious doubt respecting his present ability to judge CCANP and
its assertions in this proceeding dispassionately." 1I1d., at

680. Furthermore, his writtan statement demonstrated "a lark

4/ In Commonwealth Edison, the NRC reversed the ALAB's
Jetermination that disqualification was mandated, finding that
*preliminary assessments, made on the record, during the course
of adjudicatory proceeding -- based solely upon application of
the decision-maker's judgment to materials properly before him
in the proceeding -- do not compel disqualification as a matter

of law." Id. at 170, citing United States v. Grinnell Corp.,
384 U.S.C. 563, 580-83 (1966).



of sensitivity for the role a judge must necessarily play." 1Id.
at 682, The Appeals Board determined that an objective observer
could reasonably infer that Judge Hill had a personal animus
against CCANP which could affect his ability to pass
objectively on the issues. I1d., at 683.

Overruling two strong dissents, the Commission in Houston
Lighting held that the circumstances did nct warrant
disqualification by law or as a matter of policy. According to
the Commission, Judge Hill's alleged bias did not "stem from an
extrajudicial source and result in an opinion on the merits on
some basis other than what the judge leaned from his
participation in the case.” 1d., at 1365. The Commission
found that, although generally bias must be evident from
extrajudicial conduct for a judge to be disqualified, some
federal courts have held that a judge may be recused for
*judicial conduct demonstrating such pervasive bias and
prejudice as would constitute bias against the party.® Id. at
1366, The Commission cautioned, however, that "courts have
been hesitant to invoke that exception except in the most

extreme cases." Id. at 1366, citing United States v. Ritter,

540 F.2d 463 (10th Cir. 1976) (per curiam), cert. denied, 429

U.S.C. 951 (1976). 1In Houston Lighting, the Commission found

that Judge Hill's statement was not extrajudicial, nor was
there such pervasive bias that an exception to the rule was

warranted, The Commission relied on Grinnell, infra, and




Commonwealth Edison Company, infra, in requiring that the

disqualifying conduct be extrajudicial. This reliance is
misplaced, as both of these decisions were rendered prior to
the enactment in 1974 of the new 28 U.S.C. §455(a), which sets
forth the objective standard for disqualification of judges.

In Houston Lighting, the Commission looked to “he objective

standard of 28 U.S.C. §455(a) in reviewing and reversing the
ALAB's determination to recuse Judge Hill. 28 U.S.C. §455(a)
reads:

Any justice, judge, or magistrate of the United States

shall disqualify himself in any proceedings in which his

impartiality might reasonably be gquestioned.

Section 455(a), a 1974 amendment of an older section, was
passed to make the disqualification statute conform generally
with the Code of Judical Conduct's standards for
disqualification of judges for bias, prejudice, or conflict of
interest. This new section 455(a) set up an objective standard

and removed the *"duty to sit"® doctrine.éf The policy reasons

S/ "Under the broader standard of revised 455(a),
disqualification is appropriate not only where there is actual
or apparent bias or prejudice, but also when the circumstances
are such that the judge's impartiality might reasonably be
guestioned...Thus, the grounds for disqualification set out 1in
Section 144 - "personal bias or prejudice either against [a
party] or in favor of any adverse party - are included in
Section 455, Moreover, the language of Section 455(a) allows
greater flexibility in determining whether disqualification is
warranted in particular situations." United States v, Ritter,
540 F.2d 459, 462 (10th Cir. 1976) citing Wright, Miller &
Cooper, Federal Practice and Procedure: Jurisdiction, §§3549,
3542.
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behind this statute were expressed as follows:

This general standard is designed to promote public

confidence in the impartiality of the judicial process by

saying, in effect, if there is a reaironable factual basis
for doubting the judge's impartiality, he should disqualify

himself and let another judge preside over the case. 1974

U.S. Code Cong. and Admin. News at 6355.

According to this "reasonable factual basis -- reasonable
person® test, a judge or presiding officer should be
disqualified "if a reasonable person, knowing all the
circumstances, would reach the conclusion that the judge's or
presiding officer's impartiality might be reasonably be

guestioned®, Parrish v. Board of Commissioners of Alabama

State Bar, 524 F.24d 98, 103 (5th Cir. 1975), cert. denied, 425

U.S. 944, 96 S.Ct. 1685, 46 L.BEd. 2G 188 (1976) citing Davis v,
Board of School Commissioners of Mobile County, 517 F.2d 1044,

1052 (5th Cir. 1975). Accord, Fredonia Broadcasting Inc., V.

RCA Corporation, 569 F.2d 251, 257 (5th Cir. 1978), Nuclear

Engineering Company, Inc. (Sheffield, Ill. Low-Level

Radioactive Waste Dispnsal Site), ALAB-454, 8 NRC 299, 303
(1978).

The rationale underlying this cobjective standard seeks to
preserve the integrity of the administrative process. Both
federal courts and agency decisions have noted that:

An administrative hearing...must be attended, not only with

every element of fairness but with the very appearance of

complete fairness. Only thus can the tribunal conducting a

quasi-adjudicatory proceeding meet the basic requirements
of due process. (Emphasis added.) Consumers Power




Company, at 65 citing Amos Treat and Company v. SEC, 306
F. 260, 267 (D.C. Cir. 1962); Houston Lighting and Power
Company (South Texas Project, Units I and II) ALAB-672, 15
RC , 681 (1982).

Z

As was pointed out in Houston Lighting by both Commissioner

Asselstine (in dissent), supra, at 1374, and in the majority
decision, supra, at 1366, the federal courts have recognized

that there is an exception to the extrajudicial source rule

where pervasive bias and prejudice is shown.éf

B. The Standard of Review Established by the Commission in
Houston Lighting is Too Narrow an Interpretation of 28
U.8.C. §455(a)

Although the Commission in Houston Lighting recognized the

pervasive bias exception to the extrajudicial source rule, it
erred in interpreting 28 U.S.C. §455(a) so narrowly as to
eliminate judicial conduct as disqualifying. The Commission

not only erroneously relied on Grinnell, infra, and

Commonwealth Edison Company, infra, but also erroneously relied

on In Re: International Business Machines Corp., €618 F.2d 923

(2nd Cir. 1980) to support its requirement that disqualifying
conduct be extrajudicial. In IBM, the court reviewed motions
for disqualification filed in the lengthy and rather famous
anti-trust litigation. The motion for disqualification listed

four types of conduct showing prejudice and bias, but focused

6/ Commissioner Asselstine defines statements of a "judicial"
nature as "those statements based upon matters coming before
the judge or presiding officer during the course of the
proceeding®, and statcments of an "extra-judicial®" nature as
"statements based upon information acquired prior to, or
outdide the scope of, the proceeding.® Id. at 1373.



mainly on the disproportionate number of rulings rendered
adverse to IBM during the course of the four and one-half years
of trial time. 1In its consideration of IBM's arguments under
the objective standard of §455(a), the court denied the motion
for disqualification on the basis that adverse rulings cannot
Create the per se appearance of bias. "A trial judge must be
free to make rulings on the merits without the apprehension
that if he makes a disproportionate number in favor of one
litigant, he may have created the impression of bias.... We
conclude that under §455(a) the bias to be established must be
extra-judicial and must not be based upon in-court rulings."
Id. at 929.

The court also stated that a second policy consideration
underlying the rule that the bias necessary for recusal must be
extrajudicial and not based upon what the judge has learned in
the proceeding was that the judge was the sole trier of fact in
very lengthy and complex litigation. Consequently, the court
noted that it was appropriate for the judge to form attitudes
about the reliability and credibility of witnesses, and also to
shrewdly observe the strategies of opposing lawyers in order to
ascertain the real purposes and motives behind the surfaces of

their remarks. Id., at 930,, citing In Re: J.P. Linahan,

Inc., 138 F.24 650, 653-54 (2nd Cir. 1943).
The IBM case can be distinguished from the situation in the

instant case as follows: First, the judge in the IBM case had



been the trial court judge for over four and one-half years at
the time the motion for disqualification was made. The Second
Court noted that he had time not only to form judgments as to
the veracity of the witnesses before him, but also to lose
patience as a result of the "seemingly interminabie length of
the trial.* Id. at 931. 1In the instant case, all of the
problems of which A:torney General Bellotti complains occurred
at the pre-hearings conferences or during the first five days
of the evidentiary hearings. Judge Hoyt did not have time to
know the parties or their representatives, or to grow
impatient., Her conduct, as set forth in Section II of this
memorandum, can only lead one to the conclusion that she
harbored a bias and animosity toward the intervenors and town
representatives which influenced her conduct from the very
start of the hearings.

Second, the IBM case relied heavily on case law rendered
before Congress and the American Bar Association adopted the
objective standard of review., In support of its position that
an appearance of bias can only stem from extrajudicial conduct,
it refers to old cases relating exclusively to the original
subjective standard of recusal.

In some recent decisions, rendered after the adoption of
§455(a) in 1974, the First Circuit has held that "a judge's
conduct during prior judicial involvement in a case (as opposed

to extra-judicial knowledge of the parties or evidence) can
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conceivably provide a factual basis for doubting

impartiality". Blizard v. Frechette, 601 F.2d4 1217, 1220 (lst

Cir. 1979). 1In United States v. Cepeda Penes, the court held

*that the newly amended recusal provision, 28 U.S.C. §455(a),
now permits disqualification of judges even if alleged
prejudice is the result of judicially acquired information, in
contradistinction to the prior law that required a judge to
hear a case unless he developed preconceptions by means of
extra-judicial sources®., (Emphasis in original.) 577 F.2d

754, 758 (lst Cir. 1978). 1In Bell v. Chandler, the Tenth

Circuit found that Judge Chandler should have disqualified
himself because of his personal animosity toward one of the
attorneys appearing before him. The personal hostility
developed in an earlier proceeding and was based on
interactions between the judge and lawyer, not on any
extrajudicial source. 569 F.2d 556 (1l0th Cir. 1978). 1In

Nicodemus v, Chrysler Corporation, the Sixth Circuit reviewed a

district court judge's conduct at a preliminary injunction
hearing and found the following remarks made by the judge
unsupported by the record and unnecessary in the circumstances:

This thing is the most transparent and the most blatant
attempt to intimidate witnesses and parties that I have
seen in a long time. I don't believe anything that anybody
from Chrysler tells me because there is nothing in the
record that is before me and in my experience in dealing
with this case that gives me reason to believe to believe
that they are worthy of credence by anybody. They are a
bunch of villains and they are interested only in
feathering their own nests at the expense of everybody they
can, including their own employees, and I don't intend to
put up with it. 596 F.2d 152, 155 (6th Cir. 1979).
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The Sixth Circuit found that the judge failed, from the
start of the hearing, to view the case with the impartiality
between litigants that the parties are entitled to receive.
The court reversed and remanded the case for a preliminary
injunction hearing before a different judge, because "more
drastic measures" needed to be taken.

Ordinarily, when unfair judicial procedures result in a
denial of due process, this court could simply find error,
reverse and remand the matter. Recusal would be altogether
inappropriate. However, the record in this case
demonstrates more serious problems. The denial of fair
rocedures here was due not to good faith mistakes of
Juagment or mxsaggI{cation of the proper rules of law by
the district court. The record demonstrates overt acts by
the district Judge reflecting great bias against Reserve
Mining Company and substantial disregard for the mandate of
this court. Id. at 157, citing Reserve Mining Co. V.
Lord, 529 F.2d 181 (8th Cir. 1976).

Third, the judge in the IBM case was the sole trier of
fact. 1In the present case, Judge Hoyt sits on the Board not
only as a trier of fact, but also as the Board's legal expert.
In that position, she heavily influences the evidence Judges
Luebke and Harbor consider. In the case of exclusionary
rulings, that evidence is controlled by her decisions. In
addition, Judge Hoyt's bias and animosity toward the
intervenors and the town representatives, as exhibited in her
conduct at the proceedings, must heavily influence the
attitudes of Judges Luebke and Harbor. Because these two
Judges must rely on Judge Hoyt's rulings, it is mandatory that
the hearings meet the statutory requirements of not only

complete fairness but also the appearance of complete fairness.
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Fourth, the IBM case was antitrust litigation, and not an
NRC proceeding. Given the public concern with nuclear issues,
the "extrajudicial source" rule, even with the pervasive bias
exception, does not create a convincing standard that licensing
proceedings are conducted in a fair and impartial manner.
C. Public Policy Dictates that the Obgective Test of 28
U.S.C. §455(a) Be Interpreted Broadly in NRC Proceedings.

As Commissioner Asselstine pointed out in dissent in

Houston Lighting:

Taken to its logical conclusion, the majority opinion
stands for the proposition that even if a disinterested
observer were to conclude that a Licensing Board member's
conduct or statements were sufficient to create a
reasonable doubt regarding the Board member's ability to
act fairly and impartially on matters before the Board,
this would not be a sufficient basis for disqualification
so long as the Board member's conduct or statements were
related to matters within the proceeding. 1In my view, the
adoption of this standard by the Commission majority sends
an unfortunate sigcnal to the Licensing Boards and to the
public - a signal that serves to undermine public
confidence in the objectivity of our adjudicatory
proceedings. I believe that the Commission has the
discretionary authority to impose a higher standard of
conduct for Licensing Board members than this, and I
believe there are strong public policy reasons for doing
so. Houston Lighting, 15 NRC at 1374.

Such a higher standard of conduct was also proposed by

Commissioner Ramey in Commonwealth Edison Company:

[S]uch members should, out of an abundance of caution -
voluntarily recuse themselves when they have reason to
believe that their remarks could be interpreted as
improper or as having produced an appearance of
impropriety. supra, at 170, n.4.

Other non-NRC decisions have also advocated that a

stricter standard be applied to administrative adjudicators.
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It has been argued that "the rigidity of the requirement that
the trier be impartial and unconcerned in the result applies
more strictly to an administrative adjudication where many of
the safequards which have been thrown around court proceedings
have, in the interest of expedition and a supposed

administrative efficiency, been relaxed." National Labor

Relations Board v. Phelps, 136 F.2d 562, 563 (S5th Cir. 1943).

Since administrative discretion receives a proper deference
from the courts, ®all the more insistent is the need...that
the inexcorable safeguard of a fair and open hearing be
maintained in its integrity.® Phelps, Id., at 563, n.l citing

Morgan v. United States, 298 U.S. 468, 480-48l1, 56 S. Ct. 906,

80 L.Ed. 1288 (1936).

As pointed out in an article entitled "Nuclear Agency
Called Too Close to Industry to Regulate It Properly," New
York Sunday Times, October 16, 1983, pgs. 1 and 28, (attached
as Exhibit A), the Nuclear Regulatory Commission has come
under growing criticism from members of Congress, government
aides and former agency officials who say it is failing to
fulfill its mandate to oversee the nuclear industry.
Congressman EZdward J. Markey, Chairman of the Interior
Committee's Panel on Oversight anc Investigation, remarked
that part of the problem is the Commission's coziness with the
nuclea: iudustry. The Justice Department has expressed strong

reservations about the Commission's ability to develop its own
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criminal cases. A former reactor engineer at the Commission
pointed out that "you can spend a lifetime on the staff of the
NRC as long as you approve whatever crosses your desk. Nobody
ever asks, 'Why did you do that?' But the first time you
disapprove something, watch out:®

The lack of p:blic confidence in the agency that is the
*watchdog® of the nuclear industry is of grave concern. The
Commission makes licensing decisions that could affect the
lives arn< welfare of hundreds of thousands of people; the
public is entitled to know that impartiality on the part of
judges is an absolute certainty. Raising the standard by
which recusal can be used as a remedy when judges are biased
or partial within a proceeding would be a step in the right
direction.

D. Conclusion

For the reasons set forth above, the apgropriate standard
to be applied in this case is the objective standard found at
28 U.S.C. §455(a). If the NRC holds that disgualification can
be based on judicial conduct, then Judge Hoyt should be
disqualified as her conduct manifests bias and prejudice
against the Commonwealth, other intervenors, and town
representatives such that a fair hearing is impossible. If
the NRC holds, however, that disqualification requires conduct
of an extrajudicial source, then Judge Hoyt should be
disqualified because 1) her hostility and bias is so pervasive

that the exception to the extrajudicial source rule should be

applied or, in the alternative, 2) the conduct complained of




in Section II of this memorandum is "extraiudicial®, in that

it is unnecessary and inappropriate to the judicial process.

Judoe Hoyt's exhibited hostility, bias and prejudice against

the Commonwealth, other intervenors, and town representatives

throughout the proceeding mandates disqualification and

recusal.

II. JUDGE HOYT'S CONDUCT, AS SET FORTH BELCW, CALLS INTO
QUESTION HZR IMPARTIALITY AND DEMONSTRATES PERVASIVE BIAS

L LR T LY R T TR R WA LU LT
AND PREJUDICE AGAINST THE TNTERVENORS AND TOWN
REPRESENTATIVES

A, Judge Hovt Exhibited Perscnal Bias Against Intervenor
Commonwealth of Massachusatts by Readinu Aloud from a
Pre-Filed Confidential Cross-Examinatioca Plan, Thereby
Alerting the Applicant's Witness to the Next Area of
Inquirv, and Thereafter Demandind that counsel for the
Commonwealth Waive any Ob ection to that Disclosure as a
Concition of Continued Participation in the Proceeding.

All intervenors had been directed by Judge Hovt to file

written cross-examination plans in advance of oral
cross-examiration. These vlans were to be considered
confidential. Atomic Safety and Licersing O.der, July 28,
1983, pg. 2. At the hearing on Aucust 17, 1983, Judge Hoyt
violated her own rule of confidentiality and read aloud from
the plan filed by Francis X. Bellotti, Attorney General for the

Commonwealth of Massachusetts:

Judge Hoyt:...Are we going ahead into page 9?

Ms. Shotwell: We're well into page 9.
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Judge Hoyt: I believe we're into adverse weather
effect? /

Assistant Attorney General Jo Ann Shotwell objected to the

Judge's action:
Ms. Shotwell: I object. Madam, you have just read from a
portion of a cross-examinaticn plan that was submitted to
you in confidence, and you have read from a portion =---
Judge Hoyt: Sit down, counselor.
Ms. Shotwell: That was not addressed on ‘
cross-examination. You have alerted other parties to this
proceeding of cross-examination that has not yet taken
place.

Judge Hoyt: Counsel, I'm going to ask you one more time to
please be seated. (Tr. 1063-1064)

Judge Hoyt strenucusly reprimanded Ms. Shotwell for what
Judge Hoyt believed to be an objectionable tone, demanded that
an apclogy be made to the counsel at the proceeding, and
ordered a recess. Following the recess, Ms. Shotwell was told

that the Commonwealth was expelled from the proceeding.é/

7/ Transcript of License Application Proceeding, August 1983,
at 1063. (Hereinafter cited as "Tr.".) Department of the
Attorney General is moving to correct the record. It should
read, "I believe we're into adverse weather affects...". Judge
Hoyt was reading from a line in the pre-filed cross-examination
plan. See Post Tr. 1755, Cross-examination Plan of Attorney
General Francis X. Bellotti, at 9, Item VI A.

8/ Judge Hoyt: The position of the Board, Ms. Shotwell, is

0 that you have not cured the mistake you have performed in
this courtroom. The conduct you have performed in this
courtroom is cured by an apology to the members of this
court, the panel, and the counsel appearing before us
here. The Commonwealth will not be able to continue to
participate in it. Tr. 1065-1066.

al T



ination,
cannoc

Xxam

.

was

on

P
- aV
s i
otwell

0
v

the ob)
Sh

=

of

ce




Judge Hoyt retorted that she did not think the substance
was appropriate, but that, since the "destructive ccnduct® had
been sufficiently cured, Ms. Shotwell could rejoin the
proceedings.lz/

Judge Hoyt disregarded the confidentiality of the
Intervenor Commonwealth's pre-filed cross-examination planii/
and responded with hostility when Ms. Shotwell objected to
Judge Hoyt's reading of pa}t of the plan. Judge Hoyt treated
an appropriate and timely objection by Ms. Shotwell in an
extremely biased and inappropriate manner; she classified Ms.
Snotwell's objection as contemptuous and destructive behavior
and expelled Ms. Shotwell from the proceeding until a demanded
apology was tendered. Equally disturbing was Judge Hoyt's
insistence that the substance of the objection was
inappropriate, and her demand that Ms. Shotwell apologize for
the substance. Judge Hoyt's demand that Ms. Shotwell waive or
withdraw her objection indicates bias of a serious nature, and
exhibits judicial conduct which cannot permit a fair and

impartial evaluation of the evidence presented by intervenor

Attorney General Bellotti.

12/ Judge Hoyt: Ms. Shotwell, I would prefer for you to be in
the proceedings. I don't think the substance was
appropriate, however, I believe the state of the
destructive conduct has been suEEicientIz cured, and the
Commonwealth of Massachusetts counsel is welcomed back to
the proceedings. (Emphasis added) (Tr. 1090)

13/ See Atomic Safety and Licensing Order, July 28, 1983.
Also note that earller in the proceeding Judge Hoyt had
appropriately stated that cross-examination plan would not be
distributed "until after the cross-examination is completed”.
Te. 947.

w i



At a later point in the proceeding, this serious incident
was mocked by Judge Hoyt when she asked the Applicants'
attorney where he was on his cross-examination plan:

Judge Hoyt: At the risk of the ceiling falling down, is
that on page 32 Tr. 1197.

This exchange is a further indication of Judge Hoyt's bias
toward Intervenor Commonwealth of Massachusetts. Her remark is
most inappropriate; ridicule has no place in serious
adjudicatory proceedings.

8. Judge Hoyt Exhibited Personal Bias Against the

Representatives of the Towns of Hampton Falls, Rye,
Seabrook, Kensington, and South Hampton By:

a. Failing to Treat Their Observations that Three
Witnesses had been Siwaalled by Nuclear Regulatory
commission ("NRC ") Staff and Applicants' Counsel as
Serious;

b. Failing to Conduct a Full Evidentiary Hearin
Reg;raing the Alleged Sicnalling;
C. Determining that NRC Witness, Dr. Urbanik, had not

been Signalled Prior to the Receipt of any Evidence of
that Nature from Dr. Urbanik: and

- i Threatening to Remove From the Hearing Room any
Representative that Makes any such Allegation Again.

Cn August 19, 1983, the representatives from the towns of
Rye and Hampton Falls, New Hampshire, informed Judge Hoyt that
they had both observed Applicants' witnesses MacDonald, Thomas,
and Anderson being signalled earlier that day by Applicants'
counsel, Mr. Dignan, and that the representative from Hampton
Falls had also observed the NRC staff witness, Dr. Urbanik,

being signalled by staff counsel, Mr. Lessy. Judge Hoyt asked
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each of the first three witnesses if they "have ever been
signalled to or instructed by Mr. Dignan to give specific
testimony in this case"™ (Tr. 1534-1535), and accepted Mr.
Dignan's statement that he was not signalling a witness but
responding to his partner's question when shaking his head.
Mr. Lessy denied he had signalled Dr. Urbanik, who had already
left the prcceeding. Tr. 1535. Then Judge Hoyt proceeded
strenuously to chastise the town representatives for bringing
this matter to her attention, and said to the representative
from Rye, Mr. Chichester:

Judge Hoyt: It is not until this morning when you have

chosen -- or rather this afternoon, when you have chosen to

bring such a serious accusation before this Board, that I
seriously question your ability to represent your town.

Tr. 1539. . . . . Now, the Town of Rye will remain in this
case just so long as that sort Of accusation is the first,
last anc only one you will make on this record. (Emphasis
added.,) Tr. 1541.

On August 23, 1983, the representative from the town of
South Hampton, New Hampshire, reported to the Board that she
had observed the Applicants' counsel, Mr. Dignan, signal his
witness, Mr. Melino on August 17, 1983 in response to a
cross-examination question asked by Ms. Shotwell. Tr. 1680.
The representative from the town of Kensington alsc reported
that she observed the same signalling. Tr. 168l. The
representative from the town of Seabrook then re2ported that on
Friday, August 19, 1983, she had observed staff counsel, Mr.

Patterson, "shaking his head in a negative way prior to the
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witness responding.®™ Tr. 1683. At this point, the
representative from Hampton Falls attempted to read a
statementii/ containing her observations of witness

signalling into the record, but she was blocked by Judge Hoyt.
Tr. 1682.%

Judge Hoyt addressed these new allegations by instructing
Mr. Dignan to return his witness, Mr. Melino, to the proceeding
and instructed Mr. Lessy to obtain an affidavit from Dr.
Urbanik as to whether or not he was signalled. Tr. 1680,
1683-4, Mr, Patterson subsequently voluntarily denied any
signalling. Tr. 1740.

When attorney Backus, who was questioning Dr. Urbanik
during the time tne alleged signalling occurred, requested that
an evidentiary hearing be conducted and that Dr. Urbanik be
available for examination, he was met with unreasonable
hostility from Judge Hoyt and told that he may make his
accusations "known to the bar association -- the bars these
gentlemen are presently members of." Tr. 1686. Judge Hoyt
totally ignored the fact that the evidence would be tainted if
signalling did occur; she merely suggested a remedy against the

attorneys involved.

14/ a copy of the statement of State Representative Roberta C.
Pevear is attached hereto as Exhibi. B. Representative
Pevear's statement, and especially the last paragraph, is in
direct conflict with Mr. Dignan's statements regarding the
incident. Tr. 1534.

15/ See Subsections | and 2, infra, pgs. 24-26.
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The Applicants' witnesses, Mr. Merlino and Mr. McDonald,
testified later that same day regarding signalling. After
cursory questioning by Judge Hoyt, and prior to the receipt by
her of the ordered affidavit on this issue from Dr. Urbanik,
Judge Hoyt concluded that no signalling had occurred. Having
reached this conclusion, Judge Hoyt then exhibited her bias and
hostility against the town representatives. She stated that
the Board "will not tolerate unprofessional conduct,

allegations of a juvenile nature, to be ever again alleged

against the honorable members of the profession that appear in
the hearing room, . . . "(Emphasis added.) Tr. 1749. Judge
Hoyt characterized the very serious allegations as "frivolous"”
(Tr. 1750), and threatened that if such allegations were made
again "serious consideration will be given to the removal of
such representatives from this hearing room®. Tr. 1750.

It is the position of the Attorney General for the
Commonwealth of Massachusetts that the allegations made by the
town representatives deserved to be taken with utmost
seriousness, and that a threat to expel representatives if
future allegations must be made demonstrates prejudice,
pervasive bias and strong hostility on the part of Judge Hoyvt.
Such a "gag rule" is totally improper.

Furthermore, Judge Hoyt failed to conduct a full
evidentiary hearing in order to determine if signalling had, in
fact, occurred. The failure to do so indicates bias in favor

of the Applicants and NRC staff.
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And lastly, Judge Hoyt's decision to bring the matter to a
close and reprimand the town representatives prior to receiving
even the limited evidence of Dr. Urbanik's affidavit, shows
substantive bias of a nature that mandates disqualification and
recusal.

C. Judge Hoyt Exhibited Personal Bias Against the

Ccommonwealth's and Intervenors' Counsels and Town

Representatives by Denving Them the Right to Make a Full
and Complete Recorc of the Proceeding By:

a. Failing to Permit Them to Speak on the Record;

b. Instructing the Stenographer to Disregard Remarks; and

C. Refusing Them the Right to Cross-Examine Witnesses
Unless a Cross-Examination Plan had been Pre-Filed.

On a number of occasions, Judge Hoyt did not permit
intervenors' counsels or town representatives to speak on the
record. In some instances, Judge Hoyt reprimanded individuals
who were attempting to make a full and complete record. The
following are examples of Judge Hoyt's biased conduct in
restricting the development of the record, as noted in
subsections(a) and (b) above:

1, The representative from Hampton Falls, New Hampshire
wanted to read a statement into the record regarding her
observations ¢f witnesses being signalled:

Ms. Pevear: I wculd like to read an amendment to the file,
which I went home Friday night and typed it.

Judge Hoyt: May I see the memo before you do so?

Ms. Pevear: Certainly.
(Document handed to Judge Hoyt.)
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Judge Hoyt: Very well, ma'am. Let me return this to you.
I believe this is, in substance, the same remarks that you
placed on the record on Friday. No additional remarks are
necessary. Thank you, very much.

Ms. Pevear: Madame Chairman, there is the final paragraph.

Judge Hoyt: No, ma'am. I said the memorandum would not be
placed on the record, thank you. Ms. Curran?

Ms. Curran: Madame Chairman, I think that the
representative from the Town of Hampton Falls is being
prevented from putting something on the record that she has
every right to put on., And I think she should be allowed.

Judge Hoyt: I'm not aware that you even know what's in
that memorandum.

Ms. Curran: She has asked to state =--

Judge Hoyt: Ms. Curran, I don't believe you are aware of
what's in the memorandum, and the ruling of the Board
stands. Is the witness ready, Mr. Perlis?

Mr. Perlis: Yes.

Ms. Pevear: I would like the record to so state that I did
not get to speak.

Judge Hoyt: It will so reflect., Tr. 1681-1682.

2 At a later point in the proceeding, after Judge Hoyt
incorrectly summarized the observations reported by Ms. Pevear,
Ms., Pevear again attempted to read her statement into the
record and Judge Hoyt responded:

Judge Hoyt: Ma'am, the statement will not be received into

the record. That statement will not be received into the

record. We have already indicated to you that once [sic].

I don't wish to have to remind you that once something is

ruled upon, we will not rule upon it over and over again.

Now, let us ascertain for sure - -

Ms., Pevear: I would like an apology, then, from the chair,
stating that I was concerned in this, when I was not.
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Judge Hoyt: Representative Pevear, you may be seated, if
you will.

Ms. Pevear: Thank you.

Judge Hoyt: The record will not reflect your remark. I
would like to be certain 1f the representacive's accusation
is against Mr. MacDonald when he was testifying with the
previous panel and the testimony that he gave with Mr.
Melino. Please respond to that.

Ms. Pevear: Perhaps the record could be read. I cannot
read mine. Perhaps you could have the secretary read the
record.

Judge Hoyt: No. Ma'am . . . Tr. 1747.

s After Mr. Chichester was reprimanded by Judge Hoyt for

reporting his observations regarding signalling of a witness,

he attempted to add to the record:

Mr. Chichester: Madam Chairman - -

Judge Hoyt: Sir, we do not wish to hear you. You may be
seated.

Mr. Chichester: Well, you have chosen to both reprimand
me -

Judge Hoyt: Sir, you will be seated, and you will be
seated immediately, sir.

Mr. Chester: - - and to denigrate the representation -

Judge Hoyt: Sir, I will only ask you one more time. Thank
you.

Mr. Chichester: 1In fairness, you should allow us to
respond.

Judge Hoyt: Mr. Chichester, that is it. Tr. 1541-1542.

4. After Mr. Backus, counsel for intervenor, SAPL, is

directed by Judge Hoyt to report any allegation of witnesses

peing signalled to the appropriate bar associations, he

attempts to speak on the record:
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Mr. Backus: With your indulgence, ma'ar.

Judge Hoyt: No, sir, Mr. Backus. .,lease be seated, sir.
Mr. Backus: I would like to state on the record, Madam -
Judge Hoyt: Mr. Backus, be seated, sir.

Mr. Backus: Madam, I would just -

Judge Hoyt: Sir, I have asked you please tou be seated.

Mr. Backus: I would like to make one more statement on the
record.

Judge Hoyt: Sir, please be seated. The record will not
reflect any additional statements by you. I request sir,
kindly, that you please be seated.

Ms. Curran, please be seated.
Mr. Backus: I suggest error in that ruling to =~
Judge Hoyt: Ms. Shotwell, please be seated.
Ms. Curran: I have something to add.
Judge Hoyt: No, ma'am. You will not add anything to this
record. The reporter is directed that these remarks will
not be recorded. You will please be seated.

Town representatives are also added to that. Tr. 1686-1687.

- 19 When Jo Ann Shotwell, Assistant Attorney General for
the Commonwealth of Massachusetts, attempted to make a
statement on the record following her ejection from the
proceeding by Judge Hoyt, she was not permitted to dc¢ so:

Ms. Shotwell: The record will reflect -

Judge Hoyt: The record will not reflect - - the record

will not reflect -- counsel will not participate any

further if they do not wish to. Tr. 1066.

6. After Ms. Curran, counsel for New England Coalition on

Nuclear Pollution, pointed out that a discussion regarding
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Seabrook Power Station site tours had been conducted off the
record, and her putting her client's position on the record,
she was attacked and reprimanded by Judge Hoyt:

Judge Hoyt: Let me ask you this, Ms. Curran: Let me be a
little bit fuller. I have never conducted any proceeding
off the record. The implication you left before the
members of the public that were sitting back there is that
something evil had occurred; that some off-the-record
conference had occurred; some meeting that the public was
not privy to.

The perception that the public has of what is
occurring in this hearing room is what they see and what
they hear out there [in the courtroom], not what in fact is
sometimes happening. And it is that public percepcion that
I felt keenly aware of when you made the remark earlier
today. And that was the reason that it had to be stopped
at that point.

Ms. Curran: Your Honor, excuse me. I wasn't interested in
affecting the public perception. I was interested in
making a record.

Judge Hoyt: I am, Ms. Curran.

Ms. Curran: I have one other comment, and that is if the
Board wishes to chastise all the Parties, the
representatives of the Parties in this proceeding, then I
believe it should be done before the public. I do not
agree with the Board's procedure of excluding the public
from this meeting, and I believe that everything that has
happened here should be something that the public should
have heard. Tr. 7-8. Side Bar Conference.

2 When Mr. Backus, counsel for Seacoast Anti-Pollution
League put his client's concerns on the record regarding the
Seabrook Power Station site tours, he was reprimanded.

Mr. Backus: I just have two things.

First of all, Madam Chairman, I don't think Attorney Curran

intended --

Judge Hoyt: Mr. Backus, let me stop you at that point.

Ms., Curran 1is a member of the bar. She does not need a
male colleague to do it for her.
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8. wWhen Attorney Curran attempted to make a statement
regarding the issue of signalling witnesses, she was told by
Judge Hoyt that "there's no further comment, you may be
seated." Tr. 1750.

In addition, as noted in subsection (c¢), supra, Judge Hoyt
interfered with the ability of the intervenors and town
representatives to cross examine Applicants and NRC staff

witnesses. Judge Hoyt ordered cross examination plans be

filed,lé/ and then proceeded to limit cross-examinaton to

only the issues raised in the plan, as well as to restrict or
deny cross-examination to certain intervenors and town
representatives. The following are examples of her limiting or
denying cross-examination:

1. Mr. Backus: I assumed the purpose of filing a
cross-examination plan was to assist the Board in followiag
the cross-examination...I would request permission to be
able to complete this examination.

Judge Hoyt: We would like to have you complete it, sir.
But we wish to impress upon you the fact that your plan
does not include such questions as you are now into. You
have far exceeded the Board's order. We did not issue the
order to have it exceeded. We asked for as clear a plan as
possible., We will give you a few more minutes to wrap up
your cross examination and along the lines as indicated in
the cross-examination plan as filed.

Ms. Shotwell: I would like to state for the record for the
Commonwealth that we did not understand that in submitting
a cross-examination plan, that we would be prohibited from
focllowing lines of inquiry that could not have been
anticipated until testimony took place at hearing.

Judge Hoyt: Did you receive the order of July 28th,
Counsel?

— e

187 Tr. 1400 refers to Order dated July 28, 1983, pg. 1-2.
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Ms. Shotwell: I did. And I submitted a cross-examination
plan.

Judge Hoyt: That's correct.

Ms. Shotwell: 1In doing so, I did not agree to waive the
right to cross-examination to the fullsst extent that I
believe we are entitled to under the law. I do not believe
that the submission of a cio>ss-examination plan can legally
be used to prohibit cross-examination. Tr. 1401-1402.

2. Mr. Chichester: Madam Chairman, I have some questions that
are germane to this testimony.

Judge Hoyt: You did not file cross-examination plans, so
therefore the gquestions will not be asked. Tr. 1551,

3. Ms. Curran requested permission to cross-examine Dr.
Urbanik. She had not filed a plan because she was not able
to anticipate that she would want to ask questions in
certain areas that had come up iuring other cross. When
asked, she estimated that she had ten gquestions. Judge
Hoyt responded:

Ms. Curran, we will give you approximately 15 minutes to
conduct the number of guestions, and they will be limited
st;ictly to the area that you have described to us at this
point.

Ms. Curran: I hope that will be adequate. Tr. 1416.

4. When Mr. Chichester, representative from the town of Rye,

requested permission co ask two or three gquestions on cross of

Dr. Urbanik withcut having pre-filed a cross-examination plan

(Tr. 1428), he was told by Judge Hoyt that he could ask “"the

one limited guestion."™ Tr. 1432. (Mr. Chichester did, in

fact, ask a half-dozen gquestions of the witness. Tr.

1456-1457.)
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These methods of controlling the proceeding not only
indicate pervasive bias toward the intervenors and towns, but
s0 clearly affect the intervenors' and town representatives'
ability to protect their clients that disqualification and
recusal are mandated.

D. Judge Hoyt Exhibited Personal Bias Against the Intervenor's

Counsels and Town Representatives by Reprimanding Them at a

Side Bar Conference for Behavior that the Record Indicates
Was Appropriate in Substance and Form

On August 18, 1983, during the cross-examination of Dr.
Urbanik, NRC staff witness, by Assistant Attorney General Jo
Ann Shotwell, Judge Hoyt ordered a closed side bar conference
to reprinand the attorneys and town representatives for
behavior that, as she saw it, had gotten “"absolutely out of
hand.® Tr. 2, Side Bar Conference. She felt the participants
had suffered an "absolute erosion of all trappings of civilized
behavior in the courtroom.® Tr. 3, Side Bar Conference. Judge
Hoyt suggested that the "appeals boards, the Commission and the
Courts may overrule me, but I am going to at least try to bring
some semblance to this hearing, some semblance of intelligent,
mature behavior. And I haven't seen it up to this point. . . I
am appalled at the professional conduct that is being exhibited
in this room.*" Tr. 3, Side Bar Conference.

Judge Hoyt criticized Assistant Attorney General Jo Ann
Shotwell, and chastised Attorney Curran at this conference for

her on-the-record comments regarding off the-record
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conversations (see infra, page 28), stating that Ms. Curran's
comments left the impression that "something evil had occurred;
that some off-the-record conference had occurred; some meeting
that the public was not privy to." Tr. 7, Side Bar

Conference. Judge Hoyt was not able to recognize that Attorney
Curran had an obligation to ensure a complete and accurate
record.il/

Judge Hoyt addressed each attorney and town representative
at this conference, asking them what behavior she could expect
in the future. When she addressed the Applicants' attorney,
Mr. Dignan, she again exhibited her bias in favor of the
Applicants:

Judge Hoyt: Mr. Dignan, do you want to add anything? I

would hope that we could get something out of this, but I

think this is probably again, a futile effort. Tr. 10-11,

Side Bar Conference,

Judge Hoyt's intemperance toward the intervenor's counsels
and the town representatives, her chastisement of Attorney
Curran, and her hostility toward Attorney Shotwell at the
conference are inappropriate. The record reveals neither

improper nor imoolite statements nor conduct which is in need of

correction.iﬁ/ The attorneys and representatives were

17/ Ms. Curran: Your Honor, excuse me. I wasn't interested
in affecting the public perception. I was interested in making
a record. Tr. 7, Side Bar Conference.

18/ Mr. Backus: Ma'am, I respectfully disagree with the
Chair's characterization of the conduct of counsel in this
proceeding. I think counsel has been at all times considerate
and polite. Tr. 8, Side Bar Conference.
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attempting to zealously represent their clients; Judge Hoyt's
unreasonable standards are a bar to a fair proceeding. Her
conduct mandates the sanction of disqualification and recusal.

E. Judge Hoyt Exhibited Personal Bias Against the Commonwealth
of Massachusetts and the Town of Rye By Expelling Assistant

Attorney General Jo Ann Shotwell and Town Representative
Guy Chichester From the Proceeaing for Behavior that the
Record Clearly Indicates Did Not Warrant Such a Sanction.

On August 17, 1983, Judge Hoyt ejected Assistant Attorney
General Jo Ann Shotwell from the proceedings because of Ms,
Shotwell's strenuous objection to Judge Hoyt's reading of the
confidential cross-examination plan (see infra, pages 16-20).
Ms. Shotwell's immediate objection to Judge Hoyt's action was
characterized by Judge Hoyt as contemptuous and destructive,
Te. 1090,

Sometime during or after August 26, 1983, Judge Hoyt
ejected Mr. Guy Chichester, representative from the town of
Rye, from the proceeding due to his "contemptuous and
disruptive® conduct. (Order, September 8, 1983).£2/ The
conduct warranting expulsion, as set forth in the order,
consisted of: (1) Mr. Chichester's behavior at the limited
appearance hearing on August 16, 1983, and (2) Mr.

Chichester's report to Judge Hoyt of his observation that

13/ The town and the Board disagree as to when the expulsion
occurred., (See letters from the Rye Board of Selectmen, dated
August 31, 1983, September 26, 1983, and October 3, 1983, to
Judge Hoyt, and Judge Hoyt's Order dated September 8, attached
as Exhibits C=F.)
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witnesses had been signalled. Judge Hoyt characterized that

report in her order as "frivolous attacks on the conduct of
counsel for Applicants and the staff, and has besmirched their
integrity and the integrity of these proceedings." (Order,
September 8, 1983, page 1).

The record reveals that at the hearing for limited
appearance statements held on August 26, 1983, the conduct that
Judge Hoyt finds "contemptuous"” and "disruptive®" consists of
Mr. Chichester's requesting permission to gquestion a witness
(Tr. 1790) (he is told by Judge Hoyt that the witnesses may not
be questioned, although she herself asks gquestions later on.
Tr. 1806); comments of approval made to two witnesses; and an
attempt tc deliver an oral motion for Judge Hoyt's recusal.

Tr. 1812.

It is the position of the Attorney General of
Massachusetts that Judge Hoyt imposed the sanction of expulsion
in situations that did not warrant such sanctions. With
respect to Assistant Attorney General Jo Ann Shotwell, the
objection she made was appropriate and timely. Judge Hoyt
demanded an apology for the substance as well as the tone of
the objection; Judge Hoyt's reaction exhibited clear bias and

hostility.gg/

20/ While Judge Hoyt did readmit Attorney sShotwell to the
proceeding, we believe that she may have retaliated against the
Commonwealth in her subsequent substantive rulings, in
particular her decision to strike the majority of the
Commonwealth's proferred testimony. See Post Tr. 1190,
Testimony of Robert Mark; Post Tr. 1196, Testimony and Rebuttal
Testimony of Phillip B. Herr.
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With respect to Mr. Chichester, Judge Hoyt again
overreacted, It is apparent from the record that Judge Hoyt
was angry at Mr. Chichester's report of witness signalling,zl/

and had previously threatened to expel him if he made
allegations of that nature again Tr.1541. The conduct for
which Judge Hoyt ejected Mr. Chichester was neither
conterptuous nor disruptive, and certainly not of a nature to
warrant permanent expulsion. Perhaps Judge Hoyt's imposition
of the sanction of expulsion rested on a desire to prevent Mr.

Chichester from again raising his motion for recusal and in

retaliation for his reports of witness signalling, rather than

any unreasconable or intolerable behavior on his part.

. Judge Hoyt Exhibited Personal Bias and Improper Judicial
Behavior by Contacting the Town of Rye Ex Parte and by
Conducting an In-Chambers Ex Parte Session of all Attorneys
But Excluding Town Representatives

On August 29, 1983, Judge Hoyt telephoned Mr. J.P. Nadeau,
Chairman cf the Office of Selectmen, Rye, New Hampshire
relative to the town's participation in the proceedings. Tr.
1869-1870.

On August 31, 1983, Judge Hoyt did not commence the hearing

at 3:00 p.m, as originally scheduled because Mr, Chichester was

21/ Judge Hoyt did not permit Mr. Chichester to cross-examine
the panel of witnesses (McDonald, Thomas, Anderson) appearing
after the reports of witness signalling. She stated this was
because he had failed to file a cross-examination plan. Tr.
1551. The record discloses, however, that he had previously
guestioned a witness without having filed a plan. Tr. 1455-57,
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seated in the courtroom in the chair designated for the

representative from Rye. She called all attorneys present into
chambers, but excluded the representatives from Hampton Falls
and Rye, who were present in the courtroom. At the closed,
in-chamhers session Judge Hoyt stated that she would not
commence the hearing as long as Mr. Chichester remained in the
chair reserved for the town representative, and discussed
whether the hearing should be moved to another courtroom and
Mr. Chichester prevented from entering. (See affidavit of
Assistant Attorney General Jo Ann Shotwell, dated October 26,
1983,) It is the opinion of the Attorney General of
Massachusetts that ex parte contacts of this nature are most
inappropriate.gg/

These extraordinary acts by the administrative law judge
demonstrate a flagrant disregard for the rights of intervenors
and towns. EX parte contacts, and meetings in chambers that
exclude representatives to the proceedings, demonstrate
personal bias against the intervenors and the towns and mandate
disqualification and recusal.

G. Judge Hovt Exhibited Personal Bias Toward the
Commonwealth's Counsel and Intervenors' Counsels and Town

Representatives by Addressing Them With Pidicule and

Intemperance.

The record is replete with remarks made by Judge Hoyt that

indicate her personal bias against the intervenors and town

22/ Canon 3A (4) of the Code of Judicial Conduct, adopted by
the American Bar Association on August 16, 1972, prohibits ex
parte contacts of this nature.



representatives., These remarks are of a ridiculing and an
intemperate nature and demonstrate that Judge Hoyt has
abandoned even the appearance of impartiality. The following
are examples of this conduct:

l. At one point in the proceeding on Friday, August 19,
1983, Judge Hoyt ridiculed Ms. Shotwell when she sought to
withdraw an objection:

Ms. Shotwell: I withdraw the obtjection.

Mr. Dignan: Thank you.

Mr. Lessy: You withdraw the motion to strike?

Ms. Shotwell: That's right.

Judge Hoyt: I think the record should reflect that at
11:40 we reached a new high.

(Laughter.)
Judge Hoyt: Very well, Mr. Backus. Go ahead.
Mr. Backus: All right.

Ms. Shotwell: I must have the record reflect that I took
offense at that remark. (Emphasis added.) Tr. 1411.

2. On August 19, 1983, when the town representatives wish to
question witnesses, Judge Hoyt suggests that the guestions be
channeled through New Hampshire Assistant Attorney General, Mr.
Bisbee, The following dialogue ensues:
Mr. Bisbee: I would like to make one final point., I don't
think you do fully understand -- respectfully, ma'am -- the
relationship of the State New Hampshire and its
representatives and the towns.

Judge Hoyt: I am certain I don't, Mr. Bisbee.
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Mr. Bisbee: There's been reference to advice given to the
towns. I am not in a position to offer them advice, under
state law. 1 am bound to give my advice only to state
agencies and the legislature of the state; therefore, I am
really not in a position to offer any advice to the town
representatives.

1 think, for that reason, it would be inappropriate for me
as a representative of the State of New Hampshire to be
asking their questions, for which they have their cconcerns.

Judge Hoyt: Mr. Bisbee, if you do not wish to meet the
needs of the citizens of vour state, that's your problem.
It's certainly not the Board's. (Emphasis added.) Tr.
1431-2.

3. After Assistant Attorney General Shotwell's objection to
Judge Hoyt's reading of a portion of her pre-filed confidential
cross examination plan, Judge Hoyt ridiculed Ms. Shotwell by
asking Mr, Dignan who was asking guestions on Cross:

Judge Hoyt: At the risk of the ceiling falling down, is
that on page 32

4. After Judge Hoyt determined, in response to reports by the
town representatives, that there had been no witness
signalling, she reprimanded Assistant Attorney General Jo Ann
Shotwell for bringing the matter to the Board's attention.
Judge Hovt: I am shocked even further that counsel for the
very honorable Commonwealth of Massachusetts would lend
herself and her positon to that serious an
accusation....What you chose to do about it, Ms. Shotwell,
is of course, something you will have to live with your own
conscience with, Tr. 1540.
5. Assistant Attorney General Jo Ann Shotwell raised guestions
before the Board on the scope of participation, and Judge Hoyt
responded with ridicule:
Judge Hoyt:...Am I understanding you to interpret the term

"interested state" as giving you free reign to hot-dog it
through this record?...Tr. 1143.
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6. In regard to the admissibility of Professor Herr's
testimony, Judge Hoyt jabbed at Ms. Shotwell:

Ms. Shotwell: We have got a couple of mechanical
difficulties here, which is that Mr. Herr's testimony =--

Judge Hoyt: I don't seem to have any, Ms. Shotwell, but
you do, and if you have them you know what they are.

Ms. Shotwell: I do...Tr. 1185.
7. At a pre-hearing conference in Portsmouth, New Hampshire,
when Assistant Attorney General Jo Ann Shotwell requested leave
for filing contentions due to the fact that the Commonwealth
had not been served with notice of the commencement of the
proceeding, Judge Hoyt remarked:

So before we have any future pleadings, any allegation made
that you were not served, let me urge you to first of all check
your own files to be sure that it isn't behind the cabinet.

(Emphasis added). Tr. 8, Pre-hearing Conference, May 6, 1983.
See also, Tr. 8-10, Side Bar Conference, comments by Ms. Pevear.

8. Mr. Backus addressed the Board regarding its requirement
that all parties be in attendance and was addressed harshly by
Judge Hoyt:

Mr. Backus: Just one thing, Madam Chairman. The Board's
order on this hearing directed that all parties in [sic]
all interested states or municipalities would be in
attendance throughout the proceedings.

Judge Hoyt: I don't think that's exactly a unique
pesition, Mr. Backus. If you intervene in a case, if you
file pleadings in a case -- do you think it's a little
bizarre that the Board expects the people to be in
attendance? Wwhat did you intervene for if you have no

intention of bein resent? (Emphasis added.)
I find that a little bit difficult to understand.
Mr. Backus: I have two things to say here, Madam Chairman.

First of all, on behalf of SAPL, SAPL has indicated clearly
in 1ts correspondence with the Board, its cross-examination




plan, that its cross-examination here is limited to certain
areas and certain witnesses; not to all issues. I fail to
see why SAPL should be put to the expense and burden of
supporting attendance here when those witnesses and issues
are not being addressed.

Judge Hoyt: Mr. Backus, I am going to cut you off at this
point, and tell you if you do not intend to participate in
the hearings, then that is the risk that you run. For your
client's sake, I would suggest that you be present.
{Emphasis added.) Tr. 53%%3

The record does not disclose similar types of remarks
toward the Applicants or NRC staff counsel.

These examples demonstrate that Judge Hoyt has abandoned
even the appearance of impartiality.

MOTION FOR RECONSIDERATION OF JUDGE HOYT'S RULING ON MOTION
FOR SU Y DI [¢) MOTICON FOR

Given the extent of hostility, bias and prejudice
demonstrated by Judge Hoyt against the Commonwealth of
Massachusetts, other intervenors and town representatives at
the hearings on Contentions NECNP 111.12 and 13 in August,
1983, it is highly probable that Judge Hoyt maintained a
similar perspective when considering the Applicants'
Twenty-First Motion for Summary Disposition of Contentions
NECNP 111.12 and 13. Such bias and prejudice resulted in a
redraft of the contentions by Judge Hoyt, which greatly
narrowed the issues on which Attorney General Bellotti wished

23/

to present evidence and argument.=— Evidence on the

redrafted contentions was presented at the hearings in August.

23/ See Petition of Francis. X. Bellotti for Directed
Certification of ASLB Decision on Applicants’ Twenty-First
Motion for Summary Disposition, filed July 15, 1983.
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If a finding is made that Judge Hoyt's hostility, prejudice
and bias against the Commonwealth of Massachusetts, the
intervenors and the town representatives warrant her
disqualification and recusal then a full and complete remedy
can only be accomplished by a reconsideration of the
Applicants' Twenty-First Motion for Summary Disposition, as
well as a rehearing of the Contentions 111.12 and 13, either as
they remain following a new ruling on the Motion for Summary
Disposition, or, if the Motion for Reconsideration is denied,
on the existing redrafted contentions.

This remedy is not uncommon. The Appeals Courts have
ordered new hearings in cases where judges have been

disqualified and a new judge assigned. United States v.

Thompson, 483 F.2d 527 (3rd Cir. 1973). Accord, Cinderella

Career and Finishing Schools, Inc. v. PTC, 425 F.2d4 583 (D.C.

Cir. 1972); Nicodemus v. Chrysler Corp., 596 F.2d 152 (6th Cir.

1979).

Conclusion

For the reasons set forth in this memorandum, Attorney
General Francis X. Bellotti requests that Judge Helen F. Hoyt
be disqualified and recused. 1In addition, the Attorney General
moves that the ruling on the Applicants' Twenty-First Motion
for Summary Disposition (to the extent it applied to
Contentions NECNP 111.12 and 13) be reconsidered, as the bias

evidenced by Judge Hoyt in this proceeding was present and
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influenced her decision on that Motion. In any event, Attorney
General Bellotti moves that Contentions NECNP 111.12 and 13 as
redrafted by Judge Hoyt in her ruling on the Applicancs' Motion
for Summary Disposition be reheard, as a full and fair
proceeding was impossible due to the pervasive bias exhibited
by Judge Hovt against the Commonwealth, other intervenors, and

town representatives.

Respectfully submitted,

FRANCIS X. BELLOTTI
ATTORNEY GENERAL

By his attorney,

4 ﬂ 5 ’
77/a satb . Al e
Margaret A, Zalégski
Assistant Attorhey General
Public Protection Bureau
One Ashburton Place
Boston, Massachusetts 02108
(617) 727-4475

Dated: October 28, 1983
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Nuclear Agency Called Too Close
To Industry to Regulate It Properly

By EERNARD

WEINRAUB .

Spacial to The New Yorx Times

WASHINGTON, Oct 15 - gight
vears after its creaton, the Nuciear
Reguatary Commussion is coming
under growmg cnticsm from mem-
Sers of Congress, Government aides
and former agency officialy who say it
is failing to *ulfill its mandate to over-

see *he nuciear industry.

Several critics i Congress say the
4Z€NCY 1S oo closely aligned to the in-"
JUSTTY it S supposed 0 regulate.

The entycism centars ca (Sose areas:

9A Justice Department official told
fus superiors that the commission was
30t eager to develop criminal cases and
seemed ‘‘somewhat protective of the
opeTawrs of suciear power plants.””

9Corgressional sources say the com-
mhshmmubymm-
moll smee the country’s worst com-

-commission swace 1981, said

them. Members of Conpas said the

practice, while legal, raused doubts |,
about the agency’s independence from |-

the nuclear industry.
YA Federal judge declared in May

that the otfice of the agency’s top inter- |.

nal iovestigator, who was recently
reassigned to a new job, had acted to
prevent the release of wnformation
about a troubled nuclear plant in Ohio.

Nunzio 1. Palladino, chairman of the
“I've
heard the criticism, bat [ don’t think
it's generally valid. The picture has im-
prund here, it’s improved s:gmﬂmt-
ly."”

Besa;dthnmtmanemmofun
Three Mile Island accident the com- *
mission’s staff had engaged in “‘intense
seif-examination, with a banishing of |

Contirued on Page 28, Column | .:.....
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oatinoed From Page |
"‘:..;-!‘m—
Dorityand a o
sVervaea, .
Although most of the Congressianal
mucss of the commission has come
Democrats, even commission of-
acknowiedge that there are
mbiess he agency and that the
Jrobadly oot poluncally

a stengthening of au-
V-dond { operanons o

m

LClals

4 t0 CAITY OuX its
reguiale the cvilan ou

ear energy *m..‘
There's tus cozness with the
SGUSTTY, atl's pan

ad-
>f the prob-
said Representanve Edward [
arxey, cauman of e nterior Com-
tlee s pane: o Oversight and [nves.
igatons. ““There’s also an ncompe-
snce inthe N.R.C. and a muind-sex that
oerates on ‘De assuminmon at au
power s mberenuy safe All
nese Eve cambined (0 m e Com-
M_...x:.mna.amog—am than a
watchdog. ™
He added: “The N.R C is structur-
1.y incapable of calling te tougn shots
0 4 conssies: besis. Although it may
& sooradically good work, it doesn™t
consistentty orodace the Ond of cnt-
csm of the mdestry that would bald
mublic confidence. ™

—
\

L4

He alluded to the fact that the com- |

mission, cnilke mest other Govern-
memt agencies Sas no independent -
Dector general 0 deai ‘with mternal
musconduct. (ts mspection force re
I'ts anl'y t0 the COmMIISKION.
Iotermal Confusion Seen

Seyond tins, soch Cangressiomal cnit-

s as Mr. Margey ancd Represestative |

Morms K Udall, Democrat of Anzona,

and [osular Affairs Commitiee, argue

Nunzio J. Palladino, left, Nuclear Regulatory Commission chairman, says
criticism of his panel is not “‘generally valld.” Representative Edward J.
Markey disagrees, calling the agency “a lapdog rather thana watchdog.”

serving after nine vears, said: “There

is obviously a strong sentiment o favor |

of ouciear power in this agency, and
there nas certamly been a probiem
here o dealing with wrongdong. [t's a
technical agency, engineers mostly,
and for a whole lot of reasons, partly |
background, predilection and mmg.
they’'re comfortable dealing with pipe
cracks but less comfortable dealing
with wrongdowng

“We're still digging our way out of

| the probiems created in the sixues
*00 1S chairman of the House Intenor |

nat the agency’s unernal policies bave |

rrad confusion about (s role and seat
IMMEUous TZmals D IS empiovees
rher ey Congressional crrucs of the
igency ociude Representatve Rich-
ard ytunger, Democrat of West.
nester, chastman of the Subcommuit-
s m Coergy Cooservanon and
wer Senaior Gary Sart, Democrat
~dorade, and Senator Gecrge
ched, Democrat of Maine

ey Shtare, for exampi

e
the Araft

y Gy - -~ gy =

ANg
™! 10 the owners
wiore CONgress
~eaCIOTS Was

‘he

| agmasphere

| ing

Mr. Gilinsky said. ““The orginal idea —
and it was a flawed idea — was that we
couid operate on the basis of self-regu.
lanon. A system was set up that was
not adequate to the task. Add to that the
auclear ideology of the sixties, a boom
11 nuclear the
strong feeling that reguiators ou,. t not
stand the way of the boom. There
was a fairly deuberate policy of keep-
the regulatory body weak, .nd
there was always a certaun confusion

fusion al
the (0D about wno was respmsid
what.”’'

i ener;

o)

Justice Department Critical
-rusuaily diunt
ouInLassion have

)enartment

~HtcisSme f swa
come Tom e JUuS-
n arter

3

ast March

Haves

4

reensbun
nas not dDeen founc dV
>

i gummend ‘——e ®

| cident the management falsified data
abomt a leaky valve ) avoid daving to
| shut down the nuclear power plant.
| Justice Department officials say an-
| other mvestigation focuses on the alle-
, Zatiecns of Thomas Applegate, a former
| private detective at the Zimmer plant
| = Ohto. He reported evidence of faulty
{ weiding, theft of matenals and cases of
| plant managers overruling inspectors
I wh~ “ound the faulty weids
| The piant itself, whose total cost was
+ | inidally estimated at 240 million 1
| 1972, is virtually complete at a cost of
| $1.6 billion. But its buiider, the Cincin-
| nat Gas and Electric Company, is con-
sidening scrapping the project decause

e for |
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£ave Deed CTIDCIZEA L0 LONGTesS.
Ooe of the awards was given (0
James Keppler, a regional administra-
tor responsible for two nuclear power
plaats that have been piagued with dif-
ficulties and criticism. Such Coi.
men as Mr. Markey and Mr. Udall
have sad the commussion officials
missed serious construction flaws in
the projects, the Zimmer Nuclear
Power Plant in Moscow, Ohio, and the
Midland Plant in Midland, Mich.
The other award went o Victor
Stedlo, who 1s deputy executive director
) . He was

agency’s five commissioners for his re-
port that said little was learned from
the Three Mile Island trial this year in
winch the operators of the nuclear
plant sued the manufacturers.

New Concerns About Company

An internal commussion report last
week said a review of the tral record
rased seven new concerns about the in-
tegrity of General Public Utilities Cor-
poranon, the that owns the
Three Mile Isiand plant. Among the
“management 2
concerns

m/wty'
raised in the report are alle-

dnided between the reguiators and
promoters, and the promoters gained
the upper hand,” he said. “‘When the
$pLt came, it was a paper split. We had
the same managers in charge who
were supposed 10 be regulaung. They
nad a vested interest in protecting past
decisions.”’

VLI VL.

Mr. Greenspun said: “The N.R.C.
has not been found by the courts and 1s
hardly viewed by the public of being
guilty of systematic and overzealous
enforcement of the law. Indeed the
N.R.C. has been subject to intense Con-
gressional and public scrututy and
criucism for underwheiming enforce-
ment efforts, as well as allegations of
filial-like relationshups and investiga-
He said the commuission’s Office of
laspection and Enforcement, which ex-
amined accidents and techrucal vola-
tons at guciear plants, '‘was not anx-
ious to have criminal cases deveioped
and indeed was somewhat protective of
the operators of nuclear power plants.”
Justice ent officials sad
that although a dozen pessible criminal
cases have been referred from the
commission to the Attormey General
since 1979, not one case dealt with
safety or comstruction matters. The
cases referred were relatively insig-
nificant, ranging (rom allegations that
an employee cheated on a test 0 a
guard lying about a prior conviction,
Justice officials said.

Whistieblowers Stir Inquiries
[n two highly publicized and possibly
criminal cases involving nuclear safe-
ty, the Justice Department opened in-
vesti only after “‘whistieblow-
ers’’ went to the press or public interest
groups when cCommission investigators
took no substantive action.

One of the Justice Deparument inves-
soon lead to grand jury indictments, in-
volve charges by Harold W. Hartman
Jr., a reactor operator at Three Mile
Island, that shortly before the 1979 ac-

b oo

-

Mr. Poilard added: "“You can spend
a ufeume on the staff of the N.R.C. as
Joog as vou appruve whatever crosses
wour desk. Novody ever asks, ‘Wny did |
you Go that?’ But the first ume you dis- |
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gressnional sources also say tactional-

sm s rife in the agency, especially |

soce (e Three Mile [sland accident
“There’re lots of animosities, tre-
Dendous factiopalism, it's like this

=uog is falling apart.” said one Con- |

essional aide close to the commis-
S0, “*Six years ago they thought ther-
2'd De a thousand reactors in the year
0. They thought people would get
oromoted, be m charge of bigger and
Jigger tungs. Now all this is a mess
There’sa lot of finger pointing.”
Agency officials expect about | nu-
clear reactors by the year 2000. The: ~

| groups when commission unvestigators
took no subs:anuve iction |
| Oneof the Justice Department inves-

| ugations, which officials believe will
| soon lead to grand jury indictments, in-

| voive charges by }

|

|

|

{ Jr., a reactor operator at Three Mile

Island, that shortly before the 1979 ac- |/

are pow 79 nuclear power plants |

Scensed o operate in the country

The commuission was created by Con- |/

gress in 1973. In splitting up the Atomic
Zoergy Commission into two agencies,

the Ford Administration recoguized |

e need for “an .ndependem and tech-
2@lly competent’’
Jesigned t0 reguiate rather than pro-
DO TUC.ear energy

Blurred Intentions Seen

—On one levei, the problems in the
<omm ssion seem rooted in what Rob-
ert D. Pollard, a former reactor engi-
Deer at the agency, called” a dlurred
Qefition about its intentions. Mr. Pol-
ard, a former Naval officer under
Adxm. Hyman D. Rickovey, is now a nu-
Cear salety expert with the Union of
Concerned Scientists, which often criti-
czed the agency

‘Over the years the A.E.C. was

d&ivided between the regulators and |

prooters, and the promoters gained
e upper hand.” be said. ““Wlien
split came, it was a paper split. We had
e same managers in charge who
were supposed 10 be regulating. They

..adzmadmmprmecungpm
decsions.”

Mr. Pollard added: ““You can spend
a lifetirme on the staff of the N.R.C. as
Jong as you approve whatever crosses
“your desk. Nooody ever asks, ‘Why did
Jou do that?’ But the first time vou dis-

approve samethmg, watch out!”
Victor Gilinsky, one of the agency’s
Sve commissiovers, .~ was first ap-

the |

agency that was |
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EXHIBIT B

2%y State of New Hampshire
sgdey HOUSE OF REPRESENTATIVES

= ) e _
38 CONCORD
9:00 P.M,

€/19/83

FEMO TO PILE (Seabrook):

The followirg are my observaiions of events at
approx. ~:10 P.M., this date:

¥ise Curzran o7 LECIP was questioning the PSC
panel of witnesses, with Mr. Dignan acting as
&iicmey Ior PSC concerning energency procedures
2t the Seatrocck Plant. She asked her final
(-eésticns concerning list of cvenis aud yuescion-

@ W43 2 nore specific list ané .o
procedues?®,

0

or x-

M |

(L

T
"

T
m
"

LY

H o
Q"

e Fr. HcDonald answered, i, Signan - who,
line of vision was partially obscures by
Ass't. A.G., shook his head from side

F ¢t o
Yy o0
n
E
m

O
"
b
m
.

Sicrnan, then, proceeded to lean way over to
s right anéd forward, so that he was com-

ly in oy line of vision, to Mise Shotwell's
anc vigorously shook his head fr== gide

g
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W
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Tre witaess, M-, McDonald, then answered no to
the cuestions.

Sizi<s thie time, Mz, Gad, also of PSC, 4ii not
T2vs iz lips or open als mouth or give any
=T"=.2%2ticn he was carrying on a cenversation

o~
/ / < _/ ’ & .

\//:5' /’/ ’w - v‘:/‘-’_,é' —

Roberta C. Pevear



EXHIBIT C
OFFICE OF SELECTMEN  _ ...

RYE, NEW HAMPSHIRE EhEC
ygust3] 19&1 --
PN P g3 g9 P21t
- i \L._‘.a—-v ‘- T
_ e, L el GFFI:2 CF Shokp -
Fanarid.e Helen F. Hoyt : el DCCH:;Tai.Ri:.CSU :
#temic Safety and Licensing Board — N
L.S. Nuclear Regulatory Commission — P- D
Wasai=gzon, D.C. 20555 i
: SERVED SEP  § 1933

RZ: PSNH, et al Docket Nos. 50-4430L and 50-4440L
Dear Jucge Hoyt:

Tais ir 10 acknowledge your telephone conference with Chairman J.P. Nadeau on
AManda:) August 29, 1983,

We ex:end to you our apelogies for any breach in decorum which may have occurred
Curing the course of your proceecings and which involved any representatives of the
Town 2f Rye.

Although you advised in your .elephone conference that a MOTION FOR RECUSE
AND REHEARING, dated August 24, 1983, and which was submitted on stationary
from cur office, had not been filed during the hearing session, nevertheless, we are
new acvised that such a motion may have been placed in the mails to you. After
our now reviewing the content of that motion, we are hereby withdrawing same.

It is our undersundmg that ocne or more participants in the proceedings before you may
consicer @ mction for recuse and/or rehearing. When we have reviewed all of the facts
:e-:ax-.ng 10 such and particularly the record of the proceedings to date, we will then
{crmally consider whether or nct to sponsor and/or join in such a motion.

Tre present representatives on Rye's Nuclear Intervention Committee consist not only
ef Mr. Guy Chichester, but also include§ Mr. Richard Tompkins and Mr. David :
MacDenald. Action by that committee requires a majority vote of it's members, all
e whizh is sub j ect to Board of Selectmen approval. By copy of this letter, we are

mincing those members of the guidelines which this; Board set in establishing that
cemmittee,

“e recognize that your task is a difficuit one and we trust that you recognize how
viial ¢ur concerns are.

Very truly yours,

BOARD CF SELECTMEN

Mawnarc L. \f}ﬁg

-\(" /

et R T P g‘@‘?'«&&:—a_\_t\
Frances 1. Hoiwav




EXEIBIT D

OFFICE OF SELECTMEN"® % ¢
RYE, NEW HAMPSHIRE

September 26, 1983

Heaoradle Judge Helen Hoyt

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: PSNH, et al Docket Nos. 50-4430L and 50-4440!
Dear Judge Hoyt:

We wish 1o have placed on the record in these proceedings our objection to your con-
cuct at the August 31, 1983, hearing session relative to the continued participation
by one of our Town's representatives, Mr. Guy Chichester.

W'e have conferred with individuals who were in attendance at that hearing, and we
Rave reviewed newspaper accounts covering the ‘events of the 3ist. At no time, dur-
ing your unusual call to our office the Monday before, did you advise that you had
"dismissed" Mr. Chichester from further participation on behalf of the Town of Rye,
nor was any such impression given by you or understood by us. We acknowledge that
you suggested that we consider appointing a new representative, but the whole tenor
of our conversation centered around your concern to avoid future confrontation. Our
letter of response was intended to assure you that we would counsel our representa-
tive on courtroom demeanor expected in judicial as well as semi-judicial proceedings.
X .
Had you even inferred that you had in fact "dismissed" Mr. Chichester from further
representation and that it was necessary for us to obtain new representation, we
most definitely would have advised you of our objection to same in writing. From
our conversations with several residents and non-residents of Rye, who were in atten-
dance during the sessions giving rise to this incident, we are hard pressed to find
any conduct on the part of Mr. Chichester that would warrant such a severe sanction
&s dismissal.



EXHIBIT D

2 COF 2
Honorable Judge Helen Hoyt

Page Two
September 26, 1983

1f our understanding of our pronouncements at the August 31 hearing concerning this
issue is other than what you intended, then of course, you should disregard this let-
ter. However, if it is your intention not to recognize Mr. Chichester at future
hearings, we respectfully request that you place such an order and the reasons there-
fore in writing to us so we may note our exception and preserve our appellate rights.

Very truly yours,

BOARD CF SELECTMEN

P}AML&%-Q-_-;S"__
rances [. Holway

cc: JoAnn Shetwell, Esquire, Assistant Attorney General, Environmental Protection
Bureau, Department of the Attorney General, One Ashburton Place, 19th
Floor, Boston, Massachusetts 02108

plh



EXHIBIT E
C**ICE OF SELECTMEN 1 o 3

RYE, NEW HAMPSHIRE

October 3, 1983

GCT 13
Honcradie Helen F. Hoyt
Acm.instrative Judge E. P. D
Atomic Salety and Licensing Beard Panel
Nuclezr Regulatory Commission
Wwashirg:on, D.C. 20555

Dear Z.cge Hoyt:

We zre in receipt of your letter of September 20, 1983, in which vou inform this Board
of the Azomic Safety and Licensing Board's rejection of the "Contentions of the Town
of Rye Relative to Emergency Planning for New Hampshire and Town of Rye". Your
reason {cr rejection of the contentions is a result of the permanent suspension of Mr.
Guy Chichester from participation in the proceedings.

It s this Board's position that your letter of September 20, 1983, is the first indication
that Mr. Chichester has been permanently barred as a representative of Rve. We feel
that such 2 sanction is extreme and question the necessity of any sanction whatsoever.
Further, this Board wishes to appeal that decision and are now formally requesting that
yeu outline for us the necessary procedures and forms in order to process such an appeal.

Further, it is this Board's position that given your rejection of the signature of Mr. Chi-
chester on the Contentions the pleading was also signed by the Board of Selectmen of
the Town of Rye, and the rejection of the Contentions due to Mr. C.iichester's signature
was urreasonable. Such a rejection gives the appearance of your lack of recognition of
our signatures on the plezding. Because we consider this Board to be party to the hear-
ings, hawever, we will resubmit the contentions.

In cemaliance with your reques?, we will observe the request that the service list you
forwarzec be used to serve the Town of Rye's contentions upon the parties and the
certificate of service will be executed by the proper town official.

Very truly yours,

BCARD OF SELECTMEN

Trf%"é :
P, vadeau, Chairman
-’

‘_,’y' /./
L7 -//z;;fz
g

Maynard L. Yourg /
Frances I. Holway : S



EXHIBIT E
2 OF 3

CERTIFICATE OF SERVICE

| ~eresy certify that copies of the October 3, 1983, letter to Honorable Helen F. Hoyt
ir te adove caprioned proceedings have been served on the following by deposit in the
Laizec States Mail, first class, this 5th day of October, 1983.

SERVICE LIST

~a2len Hoy:, Esquire, Chairman
t:emiz Safety & Li censing board
L.S. Nuclear Regulatory Commission
W asningzorn, D.C. 20555

C:. Zmmeh A. Luebke

~tomiz Salety and Licensing board
L.S. Nuclear Regulatory Commission
% asaingeor, D.C. 20555

()

. Jesry Harbour

A:0miz Salety & Licensing board
L.S. Nuclear Regulatory Commission
% 2snirgton, D.C. 20555

Czunsel for NRC Staff

Cifize oI Ixecutive Legal Director
L.S. Nuclear Regulatory Commission
W zsairgton, D.C. 20555

~omas G. Dignan, Jr., Esquire
Rapes & Gray

Tranxlin Street

or. Meassachusetts 02110

w r: i —1
w \J'

g
vl

)u

FP.olc Service Company of New Hampshire
C. Fiecre G. Cameron, Jr.
Gzanerz]l Ccursel
1252 Elm Street
V'in<hester, New Hampshire 03105

‘. Zalvin A. Canney, City Manager
-.%y Eall, 126 Danie] Street
Pirtsrouth, New Hampshire 03801
. Nadeay, Chairman
dard :f Selectimer

. Cersral Road

?,e. New Hamoshire 03870

William S. Jordan, III, Esquire
Ellyn R. Weiss, Esquire
Hasmon & Weiss

1725 1 Sturoet, N.W., Suite 506
Washington, D.C. 20006

Ms. Anne Verge, Chairperson
Board of Selectmen

Town Hall

South Hampton, NH 03844

Philip Ahrens, Esquire
Assistant Attorney General
State House Station, #6
Augusta, Maine 04330

Alfred V. Sargent, Chairman
Board of Selectmen

Town of Salisbury

Salisbury, Massachusetts 01950

Mr. Nicholas J. Costello
Commonwealth of Massachusetts
House of Representatives

State House

Boston, MA 02133

Paul A. Fritzsche, Esquire
General Counse|

Public Advocate

State House Statien 112
Augusta, Maine 04333

Edward L. Cross, Jr., Esquire
Assistant Attorney General
Office of the Attorriey General
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Ms. Sandra Gavutis, Selectwoman
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Rep. Roberta C. Pevear
Town of Hampton Falls
Drinkwater Road
Hampton Falls, NH 03844
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Qftice of the Mayor

City Hall

Newburyport, MA 01950

Mr. John B. Tanzer
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Mr. Letty Hett
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Brentwood, NH 03833

Brian P. Cassidy, Esquire
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J.W. McCormack POCH

Boston, MA 02109

Ms. Diana P. Randall
70 Collins Street
Seabrook, New Hampshire 03874
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

. ATOMIC SAFETY AND' LICENSING BOARD

'83 SEP -9 A1 3S

Before Administrative Judges: %E-J;;:hiészz
Heien F. Hoyt, Chairperson T T 3RANCH
Emmeth A. Luebke
Jerry Harbour SERVED QEP .Q.IQS?
In the Matter of ) Docket Nos. 50-443-0L
) 50-444-0L
PUBLIC SERVICE COMPANY ) (ASLBP Ne. 82-471-02-0L)
OF NEW HAMPSHIRE, et al. g

(Seabrook Station, Units 1 and 2) ) September 8, 1983

ORDER
(Reaffirming Suspension of the
Representative of the Town ¢f Rye, New Hampshire)

On August 26, 1983, this Board suspended from the proceedings the
representative of the Town of Rye, New Hampshire--Mr, Guy Chichester.
Tr. 1810. Mr. Chichester's conduct had been contemptuous and
disruptive. He had previously made frivolous attacks on the conduct of
counsel for Applicants and the Staff, and has besmirched their integrity
anc the integrity of these proceedings. Tr. 1531-42. During hearings
on August 26, 1983, he persisted in shouting remarks while the Board was
conducting the proceedings.

Pursuant to 10 CFR § 2.713, representatives are required to conduct
themselves with honor, dignity, and decorum as they should before a
court of law; and a presiding officer may, if necessary for the orderiy
concuct of the proceeding, reprimand, censure or suspend from
sarticipation in the particular proceeding pending before it any party
or representative who shall refuse to comply with its directions, or who

sna’’ ce guilty of disorderly, disruptive, or contemptuous conduct.
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g2 2'sc Statement of Policy on Conduct of Licensing Proceedings,

SLl-3.-8, 13 NRC 452 (1981), attached to this Board's Memorandum and

-~

Jrder, cated January 31, 1983 and served on all parties. The Board was
cznvirced that Mr. Chichester would not contribute to the proceeding.

I+ chose, therefore, as the appropriate sanction, the suspension of the
reoresentative. This sanction does not prevent the Town of Rye from
perzicisating further in these proceedings through a new representative.
Tre 32ard has so advised the Chairman of the Office of Selectmen of Rye.
Tr. 1863-70.

The 3card has reviewed these matters, and hereby reaffirms its
pricr orzl cecision. Mr. Chichester is permanently suspended from
s:rticipation in tnis proceeding. The Board advises the Town of Rye and
itss former representative that they may, within ten days after issuance
0¢ this Order, file an appeal with the Atomic Safety and Licensing
Azpeal 3card and request a stay. 10 CFR § 2.713(c)(2). The procedures
a~e set out in 10 CFR § 2.713(c)(3),(4), attached.

Af+er the Board suspended Mr., Chichester from the proceedings, the
Szard received a motion for recusal, filed and signed by Mr. Chichester.
The moticn wes dated August Z4, 1983, but the postmark revealed it had
i= <3zt teen mailed on August 29, 1883. The motion was subsequently

witndrawn By the Town of Rye. Letter from Board of Selectmen, Rye, NH
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§ 2713 ASoenrsnce end practics before
T COMTIARGN N 3O |USeCET Oy
proceecr e,

(a) S:azda=ds of Practice. In the
exemse =f e funclons under this
subsari =e Commission. the Atlomic
Salety and Lcessing Appenl Boards, the
Atz=:z Sufe~y end Licezsing Soards '
ang Az==smauve Law Judges function L
2 1 gzas—uc.cal capacty. Accordingly. .
parSes azZ e represe=iatives in
sroceedizgs subject 1o this subpart are
ex;ecied 0 candust Semselves with
Sesar. diguty. and decoram as ey
sazuid Sefore s count of law.

(3] Fepreseniatian A jerson may |
aprear o as acjucication on his or her
sws betid or by an anomey-at-law. A
Jarnerip, sorporstion of
unsemperaied arsocation may be
re;resenied Dy a culy suthonzed
member o cicer. or by an attomey-at-
taw. A p3=y may be regresented by an
atizmey-il-law pravided the allomey is
i j30C s'anZirg and has Seen admitted
10 zracize belcre any Court of the
| Uriec S.ates. e District of Columbia.
or 2e g es’ csum of any State.
termicTy. 3 ossessica of the United
Slites. Acy pesson ajpeanng ina
sezreseniitis fzazacty shall file vmath
he Commiss.oz a writen notice of
azrearanze =hich shal state his or her
same. adzvess. and lelephone cumber
‘he zame and address of the person on

| whbise Deall he or she appears and in

‘he zase ¢/ a= antemey-at-law, the basis

of tis or ter eligibility as @

e;resenatve of, in e case of another .
—2sesssinve the Sasis ollia oz e

au30mry '3 sct on behail of the party.

'z} Rep=mand Cersure or Suspension
fro= the Proceeding.

1] A pra1ding officer. an Atomic
Salety ans Locezsing Appeal Board. ar
the Cemzission may. if cecessary for
the orcer’y concuct of a proceeding,

*e; manc ceasure or suspend lrom
saricipaton in he particular
proceezing pending belore it any party
or wpresemtaive of 4 party who shail
reise '2 wrmply witk 11s directiona, or

| Ss™5prive OF cantemptucus conduct

whs szal Se puity of disorceriy.

b B L TR g
FUISES 5SS w .22 9 orcered 1o maa for
sns day ¢ iess a2al e creares with
£oinss rated an Ne reczsre of he
sroieeling andsnal advise the perrcn
Saugl.mes of e mgs! to appeal
sumuant '3 zanagnaph (e 3} of Ris
recuisn A suszens.or whish g crdered

i s i e . A ———— ——p——— ——

{ foruisnger semad shall De a writing.
| SR alr e g nsson wi it b {

T0eZ grzsta. acvise the Desvon |
sortes<e: 3l g =gh! to appesi and to :

-
—— i — — ——————
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request a stay pursuant 1o parsgrephs
{e){1) and {c)(4) of this secuon. A
proceeding may be stayed for a
reasamalie ime in order for an afTected
pariy to obtain other representation J
this wouid be necessary o prevent
injustice.

(3) ~nyore discipiined pursuant to
this section may within tea (10) days
after issuance of the order fle an appesl
with the Atomic Salety and Licensing
Appeal Board or the Comumission. as
appropriate. The appeal shall be in
writing and state concisely, with
supporting argument. why the appellant
belisves the order was errcneous. either
a3 a matter of fact or law. The Appeal
Board or Commission. as agpropnate,
shall consider each appeal on the merits,
including appeals in cases in which the
suspen.ion period has already run If
necessary {or a full and fair
consideration of the facts. the Appes!
Board or Commission. as spprepriate.
may conduct further evidentiary

hearings. or may reler the matter to
another presiding ofTicer for
development of a record. In the latter
cvent. uniess the Appeai Board or the
Commission. as appropriate, provides
specific directiors 10 the presidiag
officer. that officer shall determine the
prucedure tc be fcllowed «nd who shall
present evidence. subject 10 applicable
provisions of law Such hesning shall
commence as suon as pessible. In the
case of an atiorney, i nc appeal is taken
of a suspension. or. if the suspersion is
upheld at the conclusion of the appesl
the presiding officer. the Appeal Board.
or the Commission. as appropriate. shall
notify the state bar{s) to which the
sttorney is admutted. Such netification

s FReNV)

shall include copies of the order of
suspension. and. il an appeal was taken
briefs of the parties, and the decision of
the Appeal Board or Comoussion

{4) A suspension exceeding 1 cay
shall not be efTective for 72 hours {rom
the date the suspension order is issued.
Within this time a suspended individual
may request a stay of the sanction {rom
the approprate reviewing tnbunal
pending apoeal. No responses to the
stay "equest from other parties will be
entertained. S a timely stz requestis
filed. the suspension shal be stayed
until the reviewing ribunal miies on he
motion. The stay request shall be in
writing and ~ontain the inlormation
specified in §§ 2.788!0)(1). |2) «na (4) of
this part The Appeal Soard or
Commission. as appropriate. shall rule
on the stay request within 10 days after
the filing of the motioa. The Appesl
Board or Comumission shal consicer the
‘actors specified in §1 2.758(e{1) and
[e)(2) of this part is determining whether
1o graot or deny a stay arplicauon

om B amm—-



