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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

CLEVELAND ELECTRIC ILLUMINATING ) Docket No. 50-440 OL
COMPANY, ET AL. ) 50-441 OL

)
(Perry Nuclear Power Plant, )

Units 1and2) )

NRC STAFF RESPONSE
TO SUNFLOWER ALLIANCE MOTION

TO READMIT ISSUE #2

1. Introduction

By motion dated February 14, 1984, the interver:;r, Sunflower

Alliance (Sunflower), requests leave to resubmit its Contention #2

concerning Applicant's financial qualifications on the basis of a

recent Federal Court decision.1/ That decision set aside and remanded

to the Commission for further rulemaking, the Commission's regulation 10

CFR 6 50.33(f) which had prohibited litigation of the subject of

Sunflower's Contention #2 and resulted in dismissal of the contention

(admitted prior to the promulgation of the rule) by the Board. Sunflower

now asserts this contention should be admitted by the Board due to the

Federal Court's decision.

~1/ New England Coalition on Nuclear Pollution v. NRC, No. 82-1581
(D.C. Cir. Feb. 7, 1984).
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II. Discussion

Sunflower states that its contention (#2) concerning applicant's

financial qualifications was originally admitted by the Bnard Order of

July 28, 1981 and later dismissed by the Board because of a new rule (10

CFR 6 50.33(f)) and instruction from the Comission to eliminate review

of financial qualifications of electric utilities in operating license

hearings.2I Motion, at 1. Sunflower further points out that the recent

Federal Court decision " struck down" the Comission's rule and remanded

the rule to the Comission for further " proceedings." Motion, at 2.

Sunflower then asserts that good cause exists for readmission of the

contention because of the Court's decision. Motion, at 2.

Although the facts described by Sunflower are generally accurate as to the

history of the contention, the Federal Court decision remanded the rule

to the Commission for further proceedings. Among the further proceedings

described by the Court are those to correct defects in the Comission's

explanation of the basis for the rule.3/

On February 27, 1984, the Comission issued a Statement of Policy regarding

this rule, indicating, for the reasons explained therein, that the present

rule remains valid until at least March 23, 1984 when the court's mandate may

issue and directing the Atomic Safety and Licensing Board and Atomic Safety

2/ 47 Fed. Reg. 13750 (1982).

-3/ New England Coalition on Nuclear Pollution v. NRC, No. 82-1581,
slip og. at 9.
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and Licensing Appeal Board Panel to continue to treat the rule as valid.

This Policy Statement is attached to this response.

In light of the Comission's directive in the Statement of Policy

and expressed intent to conduct expedited rulemaking, prior to issuance

of the Court's mandate, to address the defects perceived by the Court,

the Staff believes the Board should hold in abeyance the motion by Sunflower

to readmit Contention #2 pending further guidance from the

Commission. Such deferral would be consistent with similar actions taken

by the Appeal Board recently in Wolf Creek.4/

III. Conclusion

For the reason stated above, the Staff believes the Board should

hold in abeyance the Sunflower motion to resubmit Contention #2 until

further guidance is provided by the Comission.

Respectfully submitted

L,a, = ,
--

Colleen P. Woodhead
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 5th day of M6rch, 1984.

-4/ Kansas Gas and Electric Co. et al (Wolf Creek Generating Station,
Unit 1), Memorandum and OrdeF Tibruary 28, 1984.
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Nuclear Regulatory Counission

STATEMENT OF POLICY

On February 7,1984, the U.S. Court of Appeals for the District of

Columbia Circuit granted a petition by the New England Coalition on

Nuclear Pollution (NECNP) which challenged the Comission's rule elim-

inating financial qualification review requirements for electric util-

ities. New Encland Coalition on Nuclear Pollution v. E. No. 82-1581

(D.C. Cir. Feb. 7,1984). The court found that the rule was not ade-

quately supported by its accompanying statement of basis and purpose,

and remanded it to the agency.

In response to this decision the Cosmission intends to conduct an

expedited financial qualification rulemaking to address the problems

which the court perceived in the Comission's present rule. The
.

Commission ubrstands from the court's crder that the mandate will
,

jssue no earlier than 45 days from the date of the court's decision,

i.e., not before March 23,1984. Until then, the present rule remains

formally valid. Therefore, the Commission directs its Atomic Safety and
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Licensing Board and Atomic Safen er.d Licer '.g A: peal Panel to

continue to treat the rule as vahd. Tna Cc : .ission expects to complete

an adequate response to the D.C. Circuit's de:ition before the court

issues its mandata.

Commissioner Asselstine abstains.

9

For the Cosnission*

A
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@ N C. ER E'
MsistantSecretary

of the Cosnission

Dated at Washington, DC

this 27th day of February,1984
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*Connissioner 5111nsky was not present when this Statement of Policy
was aproved but had previously indicated his approval.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )

CLEVELAND ELECTRIC ILLUMINATING Docket No. 50-440 OL
COMPANY, ET AL. ) 50-441 OL

)
(Perry Nuclear Power Plant, )

Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO THE SUNFLOWER
ALLIANCE MOTION TO READMIT ISSUE #2" in the above-captioned proceeding
have been served on the following by deposit in the United States mail,
first class, or, as indicated by an asterisk, by deposit in the Nuclear
Regulatory Commission's internal mail system, this 5th day of March
1984:

* Peter B. Bloch, Esq. , Chairman Donald T. Ezzone, Esq.
Administrative Judge Assistant Prosecuting Attorney
Atomic Safety and Licensing Board 105 Main Street
U.S. Nuclear Regulatory Commission Lake County Administration Center
Washington, DC 20555 Painesville, Ohio 44077

*Dr. Jerry R. Kline Susan Hiatt
Administrative Judge 8275 Munson Road
Atomic Safety and Licensing Board Mentor, Ohio 44060
U.S. Nuclear Regulatory Commission
Washington, DC 20555 Terry J. Lodge, Esq.

618 N. Michigan Street, Suite 105
*Mr. Glenn 0. Bright Toledo, OH 43624
Administrative Judge
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission John G. Cardinal, Esq.
Washington, DC 20555 Prosecuting Attorney

Ashtabula County Courthouse
Jay Silberg, Esq. Jefferson, Ohio 44047
Shaw, Pittman, Potts and Trowbridge
1800 M Street, NW Janine Migden, Esq.
Washington, DC 20036 Ohio Office of Consumers Counsel

137 E. State Street
Columbus, OH 43215
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* Atomic Safety and Licensing
Board Panel

U.S. Nuclear Regulatory Commission
Washington, DC 20555

* Atomic Safety and Licensing
Appeal Board Panel

U.S. Nuclear Regulatory Commission
Washington, DC 20555

* Docketing & Service Section
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, DC 20555

!YlM
Colleen P. Woodhead
Counsel for NRC Staff
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