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March 1, 1984
UNITED STATES OF AMERICA

NUCLEAR REGULATORY COP 94ISSION
.

BEFORE-THE ATOMIC SAFETY AND LICENSING BOARD -

In the Matter of )

PUBLIC SERVICE COMPANY OF Docket Nos. 50-443 OL
NEW HAMPSHIRE, et al. ) 50-444 OL

- -

)
(Seabrook Statior., Units 1 anct 2) )

NRC STAFF RESPONSE TO SAPL MOTION FOR
'

RECONSIDERATION OF DENIAL OF SAPL SUPPLEMENTAL CONTENTION 5

On February 10, 1984, the Seacoast Anti-Pollution League ("SAPL")

moved the Board to reconsider its denial on September 13, 1982 of SAFL's
;

Supplemental Contention 5 raising the issue of Applicants' financial

qualifications to operate end decommission the Seabrook facility. The

Board's denial of the contention was predicated on 10 C.F.R. 6 50.33ff),
,

which prohibits the consideration of financial qualifications of electric

utilities in licensing proceedings. See LBP-82 76, 16 NRC 1029, 1083. As

sole basis for its Motion, SAPL pointed to the February 7, 1984 decision

of the D.C. Circuit Court of Appeals in New England Coalition on Nuclear

Pollution v. NRC (No. 82-1581b In that decision, the Court of

Appeals determined that Section 50.33(f) as promulgated was not adequately

!
supported by its accompanying statement of basis and purpose and remanded

| the rule to the Connission.
| W. February 27, 1984, the Connission issued a Statement of Policy (a

copy of which is attached) addressing the Circuit Court's decision. In
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- its Statement, the Comission announced that it intends to concact an

expedited rulemaking to address the problems perceived by the court in
.

the financial qualifications rule. The Comission noted that the court's

mandate is not expected to issue before March 23, 1984, and that, until
~

that time, "the present rule remains formally valid." Accordir. gly, the

Commission directed its hearing boards to " continue to treat the rule as

valid." Under the circumstances, SAPL's Motion should be denied.

Respectfully submitted,

M
Robert G. Perlis
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 1st day of March, 1984
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Nuclear Regulatory Commission
-

STATEMENT OF POLICY

On February 7,1984, the U.S. Court of Appeals for the District of

Coluthia Circuit granted a petition by the New England Coalition on

Nuclear Follution (NECNP) which challenged the Conmission's rule elim-

inating finencial qualification review requirements for electric util-

ities. New Encland Coalition on Nuclear Follution v. NRC, No. 82-1581

(D.C. Cir. Feb. 7,1984). The court found that the rule was not ade-

quately supported by its accompanying statement of basis and purpcse,

and remanded it to the agency.

In response to this decision the Commission intends to conduct an

expedited financial qualification rulemaking to address the problems
' which the court perceived in the Commission's present rule. The

-
s

Cont.ission uriderstands from the court's order that the mandate will
,

jssue no earlier than 45 days from the date of the court's decision,

.

i.e., not before March 23, 1984 Until then, the present rule remains
!

for.. ally valid. Therefore, the Co . mission directs its Atomic Safety andI
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Licensing Board and 1.tomic Safety and Licer. sin; 1,: pea'. Fant to

continue to treat the rule as valid. The Co.7missi:r, er:e::: c complete
.

an ad quate response to the D.C. Circuit's decision before :ne court
__

issues its mandate.

Cenmissioner Asselstine abstains.

For the Commission *

/ {.
.

[p'N D. H01LE'
MsisttotSecretary

of the Commission

Dated at 1.'ashington, DC

this 27th day of February, 1984
s
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* Commissioner Gilinsky was not present when this Statement of Policy
was approved but had previously indicated his approval.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY C0!941SSION*

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
,

In the Matter of ) ._~

PUBLIC SERVICE COMPANY OF Docket Nos. 50-443 OL
NEW HAMPSHIRE, et al. 50-444 OL

(Seabrook Station, Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "hRC STAFF RESPONSE TO SAPL MOTION FOR
RECONSIDERATION OF DENIAL 0F SAPL SUPPLEMENTAL CONTENTION 5" in the above-
captioned proceeding have been served on the following by deposit in the
Unitt:d States mail, first class, or, as indicated by an asterisk, through
deposit in the Nuclear Regulatory Comission's internal mail system, this
1st day of March, 1984:

Helen Hoyt, Esq., Chairman * Dr. Emmeth A. Luebke*
Administrative Judge Administrative Judge
Atomic Safety and Licensing Board Atomic Safety and Licensing Board

Panel Panel
U.S. Nuclear Regulatory Comission U.S. Nuclear Regulatory Comission
Washington, D.C. 20555 Washington, D.C. 20555

Dr. Jerry Harbour * Jo Ann Shotwell, Asst. Attorney
Administrative Judge Office of the Attorney General
Atomic Safety and Licensing Board Environmental Protection Division

Panel One Ashburton Place, 19th Floor
U.S. Nuclear Regulatory Comission Boston, MA 02108
Washington, D.C. 20555

Nicholas J. Costello
Beverly Hollingworth 1st Essex District
7 A Street Whitehall Road
Hampton Beach, NH 03842 Amesbury, MA 01913

! Edward L. Cross, Jr., Esq. Sandra Gavutis
George Dana Bisbee, Esq. Town of Kensington, New Hampshire
Environmental Protection Division RFD 1

L Office of the Attorney General East Kingston, NH 03827
State House Annex

|
Concord, NH 03301
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Brentwood Board of Calvin A. Canney, City Manager
-

Selectmen City Hall
RFD Dalton Road 126 Daniel Street
Bren sood, NH 03833 Portsmouth, NH 03801

Roberta C. Pevear
Town of Hampton Falls, New Hampshire

Mr. Robert J. Harrison Drinkwater Road
President and Chief Executive Officer Hampton Falls, NH 03844
Public Service Co. of New Hampshire
P.O. Box 330
Manchester, NH 03105

William S. Jordan, III, Esq.

Robert A. Backus, Esq. Ellyn R. Weiss, Esq.
116 Lowell Street Harmon & Weiss
P.O. Box 516 1725 I Street, N.W.
Manchester, NH 03105 Suite 506

Washington, D.C. 20006
Brian P. Cassidy
Regional Counsel Phillip Ahrens, Esq.
FEMA, Region I Assistant Attorney General
John W. McCormack Post Office & State House Station #6

Courthouse Augusta, ME 04333
Boston, MA 02109

Senator Gordon J. Humphrey Donald L. Herzberger, MD
U.S. Senate Hitchcock Hospital
Washington, D.C. 20510 Hanover, NH 03755

(Attn: Tom Burack)
Sen. Robert L. Preston

|
| Thomas G. Dignan, Jr., Esq. State of New Hampshire Senate

Ropes & Gray Concord, NH 03301
225 Franklin Street
Boston, MA 02110 Atomic Safety and Licensing

Board Panel *
Atomic Safety and Licensing U.S. Nuclear Regulatory Comission

|
Appeal Panel * Washington, D.C. 20555

| U.S. Nuclear Regulatory Comission
i Washington, D.C. 20555 Charles Cross, Esq.

|
Shaines, Madrigan & McEachern

Jane Doughty 25 Maplewood Ave.
Field Director P.O. Box 366
Seacoast Anti-Pollution League Portsmouth, NH 03801
5 Market Street
Portsmouth, NH 03801
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Docketing and Service Section*
Office of the Secretary

-

U.S. Nuclear Regulatory Comission Patrick J. McKeon
Washington,.D.C. 20555 Chaiman of Selectmen, Rye,

New Hampshire -~

Donald E. Chick, Town Manager 10 Central Road
10 Front Street Rye, NH 03870
Exeter. NH 03833

.

Anne Verge, Chairperson
Board of Selectmen'

Town Hall
Dr. Mauray Tye South Hampton, NH 03842
209 Summer Street
Haverhill, MA 01830

Town Manager's Office
Town of North Hampton Town Hall - Friend Street
North Hampton, New Hampshire 03862 Amesbury, MA 01913

R. K. Gad III, Esq. Senator Gordan J. Humphrey
Ropes & Gray 1 Pillsbury St.

225 Franklin Street Concord, NH 03301
Boston, MA 02110 (Attn: H. erb Boynton)

Edward F. Meany John F. Doherty
Town of Rye, New Hampshire 318 Summit Ave., #3
155 Washington Road Brighton, MA 02135
Rye, NH 03870

Gary W. Holmes, Eso. Alfred Sargent, Chairman
Holmes & Ells Board of Selectmen
47 Winnacunnet Road Salisbury, MA 01950
Hampton, New Hampshire 03842

| Carol S. Sneider, Esq. Diana P. Randall
Office of the Attorney General 70 Collins Street
Environmental Protection Division Seabrook, NH 03874
One Ashburton Place, 19th Floor

! Boston, MA 02108

Owen B. Durgin, Chairman Mr. Angie Machiros
Board of Selectmen Board of Selectmen

| Durham, NH 03824 Newbury, MA 09150

l
' Division of Consumer Counsel Mr. Mendall Clark

c/o Barry S. Zitser, Consumer Counsel Director of Civil Defense
| One Central Park Plaza, Room 105 c/o Town Offices
! New Britain, Connecticut 06051 Town of Amesbury, MA 01913

|

AA
Robert G. Perlis
Counsel for NRC Staff
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