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UNITED STATES OF AMERICA ~ , ' .

NUCLEAR REGULATORY COMMISSION

before the

ATOMIC SAFETY AND LICENSING BOARD

)
In the Matter of )

)
PUBLIC SERVICE COMPANY OF NEW ) Docket Nos. 50-443 OL

HAMPSHIRE, et al. ) 50-444 OL
)

(Seabrook Station, Units 1 & 2) )

)

APPLICANTS' ANSWER TO SAPL's MOTION
TO DISMISS THE OPERATING LICENSE
APPLICATION FOR SEABROOK UNIT II

INTRODUCTION

Under date of September 26, 1983 SAPL has filed a
6

motion to dismiss the operating license application for

Seabrook Unit 2. The factual basis for the motion is

the recent action of the Applicants to slow down

construction on Unit 2 until completion of Unit 1.

SAPL points out that no target completion date for Unit
i

2 has been established in light of the slowdown.

,
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The legal basis for the motion is stated three

different times in the motion. On page 1 it is said:

"Under 10 CFR $ 50.47(1), sus Operating License
may not be issued without a finding by this
Board that ' construction of the facility has
been substantially completed, in conformity
with the construction permit and the
application as amended, the provisions of the
Act and the rules and regulations of the
Commission . .'" SAPL Motion at 1.. .

On page 3 SAPL argues:

"The language of 10 CFR 5 50.47(1) is clear.
The finding by th.4, trd that construction of
Seabrook Unit II has been 'substantially'
completed is an absolute prerequisite to
issuance of an Operating License. The finding
is also mandatory regardless of the scope of
contentions admitted for adjudication in these
proceedings. (Citation)2" SAPL Motion at 3.

~

And again on page 3 of the motion:

"SAPL asserts that the language of 50.47(1) is
plain, and that there is no way61n which this
Board can make a finding of ' substantial
completion' in light of these delays" SAPL
Motion at 3.

1 Sic. Apparently the signal (Citation) came
from an earlier draft and was not removed.
SAPL was unable to find the " citation" to
support its assertion which is not surprising
in light of the authorities discussed infra.
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ARGUMENT

First, SAPL has cited the wrong regulation. The

regulation it cites, 10 CFR 9 50.47, deals with

emergency planning. The regulation that SAPL relies on

is 10 CFR i 50.57(a)(1), which provides:

" Pursuant to 5 50.56, an operating license may
be issued by the Commission, up to the full
term authorized by 6 50.51 upon finding that:
(1) construction of the facility has been
substantially completed, in conformity with
the construction permit and the application as
amended, the provisions of the Act, and the'

'
rules and regulations of the
Commission . .". .

Second, SAPL has lost sight of the fact, that

{ Atomic Safety.and Licensing Boards do not issue
!

licenses --'the Director of Nuclear Reactor Regulation-

i

does. 10 CFR 5 1.61 See also 10 CFR $ 2.764(f); 10

CFR 2 App. A & VIII(c). And in opekating license

proceedings, Atomic Safety and Licensing Boards decide

only matters in controversy, leaving the making of the

ultimats 5 50.57 findings to the Staff. 10 CFR 5 2-

760a. For example, one finds the following typical

! initial conclusion of law in a "two unit" operating

'
license case:

|

| "In an operating license proceeding, the Board-

| is called upon to decide only the issues in
controversy among the parties. 10 CFR

,

!
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$ 2.760a. Other matters required to be
determined prior to the issuance of an
amendment to the zero-power operating license
for Unit 1 authorizing full-power operation or
of an operating license for Unit 2 are

|

entrusted to the Director of the Office of
Nuclear Reactor Regulation. 10 CFR $$ 2.760a,
50.57." Duke Power Co. (William B. McGuire

.i Nuclear Station, Units 1 and 2), LBP-81-13, 13
| NRC 652, 674 (1981).

In short SAPL's assertion that the Board as opposed to
1

the Staff must order the findings regardless of the

scope of the contentions is just plain wrong. And not

one issue was ever proffered in this proceeding that
'

distinguished between Unit 1 and Unit 2, either on a;

safety issue or on any other topic.

'

Third, the very argument that SAPL is making was

considered and rejected by the Appeal Board over nine

years ago. Commonwealth Edison Co. (Zion Station,

? Units 1 and 2), ALAB-226, 8 AEC 381, 410-11 (1974).

Therein appears the following:

"The intervenors refer to testimony
establishing that, at the close of the
evidentiary hearing, the construction of Unit
2 was not yet complete. They assert that, by'

virtue of Section 185 of the Atomic Energy Act,

i of 1954, as amended, 42 U.S.C. 2235 (1970),
the Board was required (before authorizing
operation) to make a finding on the basis of
the record that construction was completed,

i and that the record permits no such finding.

.
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"The intervenors misread the statutory
requirement. Section 185 in pertinent part
provides that 'the Commission' shall issue ana

operating license to an applicant

" [u]pon the completion of the
construction . of the. .

facility . and upon finding that. .

the facility authorized has been
constructed . in conformity with. .

the application as amended and in
conformity with the provisions of
this Act and of the rules and
regulations of the
Commission . 58

. . .

"Nothing in that section purports to impose
upon any particular constituent part of the
Commission, such as its adjudicatory4

I tribunals, the responsibility for such
finding. To the contrary, the statute
mandates only that the finding be made by the
Commission or its authorized delegate prior to
the issuance of a license. Cf. Union of
Concerned Scientists v. AEC, supra, F.2d
at 6 ERC at 1708-09. Under the,

restructured rules, such a finding would be
made by a board only with respect to those
issues bearing upon completion of a unit which *

have been properly put into controversy by the
parties (10 CFR $ 2.760a).

"The only issues raised by the intervenors
.

bearing upon the satisfactory completion of
'

Unit 2 are the QA issues which we have
heretofore treated.51 Beyond that, the
intervenors' general answer to the notice of
hearing, which expressed their intent to
controvert each of the matters encompassed by;

; the Commission's ultimate findings, did not,
1 as they claim, oblige the Board to make the

ultimate finding of completion. Only to the
extent intervenors went beyond that general
answer and specified particular matters in
controversy would the responsibility for

t
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making findings on such matters pass to the
Board.52 As is manifest from this opinion, we
are satisfied that the Board addressed in its
findings each issue put in controversy by the
intervenors." .

-

"s'See also 10 CFR 5 50.57(a),
which delineates the requisite
finding in terms of construction
having been 'substantially
completed', and 5 2.104(c), which
speaks in terms of 'reasontble
assurance' of substantial completion
on a timely basis.

ustSee Part IV. C, supra.
.

"52Since the Licensing Board was
not as a matter of law required to
hold its hearing after completion of
both units, its denial of
intervenors' motion for summary
disposition for lack of completion

..

of Unit 2 was correct."

The foregoing leaves no doubt as to the appropriate

ruling on SAPL's motion. This in no way compromises

the public health and safety because the Staff will

have to assure itself that there is an adequate basis

on which to make the necessary finding of completion

before actually issuing the Unit 2 license whenever

that occurs. See South Carolina Electric and Gas Co.

(Virgil C. Sumner Nuclear Station, Unit 1), ALAB-642,,

13 NRC 881, 895-96 (1981); Commonwealth Edison Co.
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(Byron Nuclear Power Station, Units 1 and 2), ALAB-678,

15 NRC 1400, 1420 n.35 (1982).

CONCLUSION

The motion should be denied.

Respectfu submitted,
~~; -rev"
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Thomas G. Dignan, Jr.
R. K. Gad III
Ropes & Gray
225 Franklin Street
Boston, Massachusetts 02110
Telephone: (617) 423-6100
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CERTIFICATE OF. SERVICE

I, Thomas G. Dignan, Jr., one of the attorneys for the
Applicants herein, hereby certify that on October 6, 1983, I
made service of the within document by mailing copies
thereof, postage prepaid, to:

Helen Hoyt, Chairperson Brian P. Cassidy, Esquire
Atomic Safety and Licensing Regional Counsel

Board Panel Federal Emergency Management
U.S. Nuclear Regulatory Commission Agency - Region I
Washington, D.C. 20555 442 POCH

Boston, MA 02109

Dr. Emmeth A. Luebke William S. Jordan, III, Esquire
Atomic Safety and Licensing Harmon & Weiss

Board Panel 1725 I Street, N.W.
U.S. Nuclear Regulatory Commission Suite 506
Washington, DC 20555 Washington, DC 20006

Dr. Jerry Harbour George Dana Bisbee, Esquire
Atomic Safety and Licensing Assistant Attorney General

Board Panel Office of the Attorney General
U.S. Nuclear Regulatory Commission 208 State House Annex
Washington, DC 20555 Concord, NH 03301

Atomic Safety and Licensing Roy P. Lessy, Jr., Esquire
Board Panel Office of the Executive Legal

U.S. Nuclear Regulatory Commission Director
Washington, DC 20555 U.S. Nuclear Regulatory

Commission
Washington, DC 20555

Atomic Safety and Licensing Appeal Robert A. Backus, Esquire
Board Panel 116 Lowell Street

U.S. Nuclear Regulatory Commission P.O. Box 516
j Washington, DC 20555 Manchester, NH 03105
!
' Philip Ahrens, Esquire Anne W. Verge, Chairman

Assistant Attorney General Board of Selectmen
Department of the Attorney Town Hall

General South Hampton, NH 03827
Augusta, ME 04333

David R. Lewis, Esquire Jo Ann Shotwell, Esquire
Atomic Safety and Licensing Assistant Attorney General

Board Environmental Protection Bureau'

| U.S. Nuclear Regulatory Commission Department of the Attorney General
| Washington, DC 20555 One Ashburton Place, 19th Floor
'

Boston, MA 02108
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Mr. Charles Cross, Esq. Brentwood Board of Selectmen
Shaines, Madrigan, & McEachern R.F.D., Dalton Road
25 Maplewood Avenue Brentwood, NH 03833
P.O. Box 366
Portsmouth, NH 03801 '
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State Rep. Roberta C. Pevear Calvin A. Canney, City Manager
Drinkwater Road City Hall, 126 Daniel Street
Hampton Falls, NH 03844 Portsmouth, NH 03801

Mrs. Sandra Gavutis Mr. Patrick J. McKeon
RFD 1 Selectmen's Office
East Kingston, NH 03827 10 Central Road

Rye, NH 03870

Senator Gordon J. Humphrey Mr. Angie Machiros
U.S. Senate Chairman of the Board of
Washington, DC 20510 Selectmen
(Attu: Tom Burack) Town of Newbury

Newbury, MA 01950

Town Manager's Office Richard E. Sullivan, Mayor
Town Hall - Friend Street City Hall

'Amesbury, MA 01913 Newburyport, MA 01950

Ms. Diana P. Randall Donald E. Chick, Town Manager
70 Collins Street Town of Exeter
Seabrook, NH 03874 10 Front Street

Exeter, NH 03833

Senator Gordon J. Humphrey
One Pillsbury Street
Concord, NH 03301
(Attn: Herb Boynton)

ThomaY C eDignan, Jr.
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