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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BC..RD

In the Matter of DQCKETE
THE CINCINNATI GAS AND ELECTRIC

COMPANY, et. al. Docket No. 50-358

83 0T -4 PS01

(Wm. H. Zimmer Nuclear Power
Station)

)
)
)
)
)
)
)
)
)

MVPP'S PETITION FOR RECONSIDERAT ION
OF SEPTEMBER 15, 1983 ORDER

Pursuart to 10 CFR §2.771, intervenor Miami Valley Power
Project ("MVPP") petitions the Atomic Safety and Licensing Board
("ASLB" or "Board") to reconsider its Septembe~ 15, 1983 order.

The Cincinnati Gas and Electric Company, et. al. (William H. Zimmer

Nuclear Power Station, Unit 1) ASLBP No. 76-317-01 OL, 17 NRC __
(September 15, 1983) ("September 15 Order"), denying MVPP's Motion
to Reopen the Record for admission of eight proposed contentions; as
well as ancillary motions requesting receipt of additional evidence,
and Board review of significant unpublished or pending Nuclear
Regulatory Commission ("NRC") investigations pertaining to the
William H. Zimmer nuclear power station ("Zimmer"). MVPP requests
that this Board reconsider its decision in the entirety, as well

as with respect to specific portions of its proposed contentions
based cn new information or events that meet the Board's expressed
requirements for timely filing. MVPP also regquests that this Board
reconsider its decision not to reopen the record for more limited
purposes including discovery and receipt of evidence to further

1/
develop the evidentiary record before accepting contentions.

1733 a protective measurs MVPP also is submitting a motion to the
Appeal Board to extend the time to appeal the September 15 order
until after this Board has ruled on today's petition for
recons{deration.
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It is proper for this Licensing Board to reconsider its

Order dated September 15, 1983, As the Commission has held, " (t)he

ability to reconsider is inherent in the ability to decide in the

first instance." Florida Power and Light Company (St. Lucie Nuclear

Power Plant, Unit 2), CLI-80-41, 12 NRC 650, 652 (1980).

In addition to significant nonfactual developments, petition
for reconsideration can be founded on errors of fact or law, as
recognized by the Commission in its review of MVPP's Petition for
Reconsideration of Commission Order of July 30, 1982, Cincinnati

Gas and Electric Co. (Wm. H. Zimmer Nuclear Power Station, Unit 1),

CLI-82-4, 17 NRC , slip op. at 1 (February 22, 1983) ("February

22 Order"). A petition for reconsideration may also be based
upon an abuse of discretion, as noted in the NRC Staff Answer in
Support of Miami Valley Power Project's Petition for Reconsidera-
tion of the Commission's Order of July 30, 1982 (September 22,
1982) at pages 10-12.

In meeting that standard, a petition may properly consist of
"an elaboration upon, or refinement of,'arguments previously

advanced." Tennessee Valley Authority (Hartsville Nuclear Plants,

Units 1A, 2A, 1B, & 2B), ALAB-418, 6 NRC 1,2 (1977). Accord,

Central Electric Cocperative, Inc. (Virgil C. Summer Nuclear

Station, Unit 1), CLI-81-26, 14 NRC 787, 790 (19tl).
MVPP's instant Peitition for Reconsideration meets all of
these procedural standards, and must be considered by the
Licensing Board on its merits.
This petition is supported by extensive information which arose
after the Comnmission held that there was an inadequate basis to

reopen the record. Among the most compelling recent developments are

the significant factual developments of the last week. These develop-

ments reguire reopening the record due to their inherent impact on
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any licensing decision, as well as their relevance to specific
reopening criteria analysed by this Board. The petition is also
based on instances ¢f{ legal error and abuse nf discretion with
respect to this Board's evaluation of the criteria for reopening
the record and accepting new contentions.

I. SIGNIFICANT FACTUAL DEVELOPMENTS

The last week has seen significant new developments concerning
the status of the Zimmer plant, the role of the NRC staff at Zimmer, and
the nature of reopened licensing hearings. Certain of these events
in isolation would require this Board to reopen the record. All
are highly relevant to any decision on MVPP's initiative. Taken

in combination, the new developments summarized below represent

a fundamentally different record than was before this Board

when it ruled on Septembes 15, 1983.

A. Bechtel Announcement of Revised Cost-Schedule Estimates.

On Friday, September 30, wiien the Bechtel Power Corporation
reported tc Applicants on the estimated cost and time necessary
to complete the plant, Bechtel told Applicants that Zimmer cannot
be completed for another two to three years and will have a total
price-tag of $2.8 to $3.5 billion. (See "Cincinnati G&E Says

Plant Cost Could Double,” The Wall Street Journal, p. 3 (October

3, 1983), attached and incorporated as Exhibit 1). In light of
the current $1.7 billion cost estimate, in terms of expenditures
Applicants will have to rebuild the plant.

The immediate significance of the announcement is that all
previous assumptions about yA and design issues are no longer relevant

for licensing. In effect, unless the record is reopened Zimmer will be



built cgain without any oversight by the Atomic Safety and Licensing
Board. It is unfortunate that the QA breakdown escaped this Board's
scrutiny the first time Zimmer was built, but the parties had not
presented a basis for alarm. This time, however, the QA breakdown is
known by all parties and by the Board. Licensing proceedings are
mandatory under these circumstances.

Under these conditions, the Atomic Energy Act of 1954, as

amended, very clearly requires public hearings.

Section 189 of the Atomic Energy Act, 42 U.S.C. § 2239%9(a) (1)

states in pertinent part:

In any proceeding under this chapter, for the granting,
suspending, revoking, or amending or any license or
construction permit, or application to transfer control,

and in any proceeding for the issuance or modification

of rules and regulations dealing with the activities of
liceusees, and in any proceeding for the payment of compen-
sation, an award or royalties under sections 2183, 2187,
2236 (c) or 2238 of this title, the Commissiocn shall grant

a hearing upon the request of any person whose interest

may be affected by the proceeding, and shall admit any

such person as a party to such proceeding. The Commission
shall hold a hearing after thirty days' notice and publica-
tion once in the Federal Register, on each application under
section 2133 or 2134(b) of this title for a construction
permit for a facility, and on any application under section
2134(c) of this title for a construction permit for a testing

facility.

The importance of hearings is not diminished by earlier pro-
ceedings addressing the initial round of construction at Zimmer.
Since the plant is going to be largely rebuilt, hearings are necessary
to resolve the ultimate guestion of whether the plant can and will
be cperated so as not to endanger the public health and safety.

-

42 U.S.C. §§ 2133(d), 2232(a); 10 C.F.R. § 50.57(a)(3) (1).
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Even if the repairs contemplated by Bechtel to finish the
plant were nothing more than patchwork on the old design, the
massive scope and unreliable CG&E QA program raise serious
safety concerns and warrant a full review by this Board, as
contemplated by MVPP contentions 4 and 7. Especially given the
track record of CG&E, any systematic rebuilding cries out for

licensing proceedings to protect the public health and safety

rights of MVPP as well as all other citizens of Ohio and Northern

Kentucky.

It is clear that making modifications to safety-related
equipment without adequate quality assurance constitutes a serious
safety issue, with enormous potential safety conseguences to the
public. See. e.g., "Three Mile Island Nuclear Generating Station,
Unit 2 Allegations Regarding Safety Related Modifications, Quality
Assurance Procedures and Use of Polar Crane," NRC Office of Investi-
gations (September 1, 1983).

Similarly, Chairman Palladino acknowledged, at an October 26,
1982 Public Staff briefing of the Commission on the status of Zimmer
acknowledaed that repairs under the Quality Confirmation Program at
Zimmer could actually create more serious problems than the original
QA deficiencies.

The recent Calloway case strongly affirms that pervasive gquality
assurance program weaknesses both raise the ultimate issue for licens-
ing, even if all specific construction errors are corrected. The
Atomic Safety and Licensing Appeal Board states:

In examining claims of quality assurance deficiencies, one

must look tc the implication of those deficiencies in terms
cf safe plant operation.
/
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Obviously, this ingquiry necessitates careful consideration

of whether all ascertained construction errors have been
cured. Even if this is established to be the case, however,
there may remain a question whether there has been a breakdown
in quality assurance procedures of sufficient dimensions to
raise legitimate doubt as to the overall integrity of the

facility and its safety-related structures and components.

A demonstration of a pervasive failure to carry out the
quality assurance program might well stand in the way of the
requisite safety finding.

Union Electric Company (Callaway Plant, Unit 1) ALAB-740, 17 NRC

’ , slip op. at 2-3 (September 14, 1983) (emphasis added).
For all of these reasons it is clear that both the letter and

the spirit of the hearing requirement of the Atomic Energy Act re-

quire a full public hearing on the quality assurance impact of

the Bechtel announcement.

A legitimate public hearing on these crucial safety questions
is not only required, but offers significant benefit for the public
interest. That is why it has long been a general rule that "issues
should be dealt with in the hearings and not left over for later

(and possibly informal) resolution by the staff." Consolidated

Edison Company of New York (Indian Point; Unit No. 2), CLI-74-23,

7 AEC 947, 951-52 (1974), quoted Public Service Company of Indiana, Inc.

(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-461,
7 NRC 313, 318 (1978).

The un:gque and fundamental legal importance of hearings has
been clearly recognized by the Commission. For example, in the
very first reported NRC decision, the Commission stated:

We wish to underscore the fundamental importance of
meaningful public participation in our adjudicatory
process. Such participation, performed in the public
interest, is a vital ingredient in the open and full con-
sideration of licensing issues and in establishing public
confidence in the sound discharge of the important duties
which have beern entrusted to us. It cannot be disputed
that only if our rules provide for, and we are perceived
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by all to allow 'full exploration of the safety and envir-
onmencal aspects of each reactor for which a construction
permit or operating license is sought,' will the objective
of such meaningful participation be achieved.

Northern States Power Co. (Prairie Island Nuclear Generating Plant,
Units 1 and 2), CLI-75-1, 1 NRC 1, 2 (1975).
As the Commission itself has noted:

When the Atomic Energy Act of 1954 authorized the develop~-
ment of a civilian nuclear power industry, it was understood
from the first that the public might well be appréhensive
about a technology associated in the minds of most with

the destructive power of atomic weapons. One of the major
reasons for providing for public hearings on nuclear power
plants was to provide a means for educating the public

about nuclear energy and the measures taken to assure its
safety. The 1965 report to the AEC by its Regulatory Review
panel, for example, characterized the most significant
functions of public hearings as including a demonstration
that 'the AEC has been diligent in protecting the public
interest' and that the applicant's proposal had received

a 'thorough and competent review.'

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),

CLI-B0-39, 12 NRC 607, 613 (1980) (separate views cf Commissioner

Hendrie), guoted in Metropolitan Edison Co. (Three Mile Island Nuclear

Station, Unit 1), CLI-B82-6, 15 NRC 407, 409 (1982).
Hearings go far beyond a mere educational function, however, as
this Licensing Board has repeatedly observed:

We believe that a full public airing of this matter will
not only contribute to public confidence, but will also
strengthen the QA program. Subjecting the program to the
scrutiny of the Commission's adjudicatory process can only
contribute, not detract, to reasonable assurance that the
public health and safety will be protected.

Cincinnati Gas & Electric Co. (Wm. H. Zimmer Nuclear Power Station,

Unit 1), LBP-82-54, 16 NRC 210, 215 (1982), guoted in Cincinnati

Gas & Electric Co. {(Wm. H. Zimmer Nuclear Power Station, Unit 1),

Memorandum and Order, 17 NRC . , slip op. at 33 (September 15,

1983).

’
»




1f CG4E were right in its assertion that intervenors are simply
"shrill" voices caring nothing about the safety of the plant, see

exhibit 7, infra, then hearings would also effectively discredit

the distractions and would increase public confidence in the safety
of the Zimmer plant.

In addition to the salutary effects adjudication will have on
plant QA, it will play an important role in insuring proper NRC
staff action. In the words of former Commissioner Peter Bradford:

We look to public hearings to serve two purposes. They

should provide a strong and skeptical independent check

on the NRC's internal reviews, and they provide the only

avenue for citizens to resolve concerns about a new and

serious hazard being introduced into their communities.
Testimony of Peter Bradford before Senate Environment and Public

Works Subcommittee on Nuclear Regulation, March 31, 1981l.

Commissioner Bradford's comments reflect one of the important
practical values of public hearings, and underline again the legal
imperative of holding such hearings.

Because of the importance of the QA issues that have never
been aired in a adjudicatory hearing, there has beern a massive loss
of public confidence in the safety of the Zimmer Plant, based on
the issues initially raised by whistleblowers and MVPP. This loss
of confidence is reflected in numerous local and national investiga-
tive reports and local editorials. Examples are incorporated
and attachel as Exhibits 2 through 5. Exhibit 2, "Weak Links?
Nuclear-Plant Welders Often Aren't Qualified for the Job, Critics

Say," Wall Street Journal, (September 7, 1983), page 1l; Exhibit _3 ,

"The Truth About Zimmer," Cincinnati Magazine, September 1983, page

82. Exhibit 4 ; Editorial: "The Zimmer Report,” Cincinnati Post,

’
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(August 24, 1983); Exhibit 5 , Editorial: "ZIMMER: Torrey Pines
study lays the blame for failures on CG&E's management, " Cincinnati
Enquirer, (august 25, 1983). While MVPP recognizes that loss of
public confidence is not & dispositive basis for hearings, it
clearly is a significant factor. These &dditional exhibits suggest
that this Board may have underestimated the intensity of public
concern over Zimmer.

The Bechtel announcement also is relevant and decisively signifi-
cant for specific arguments critical to evaluate MVPP's prc.osed
contentions. For instance, it means that the fifth criterion t°
evaluate new contentions under 10 CFR §2.714(a), whether
reopening the record will broaden the issues or delay the proceeding,
now weighs compellingly in MVPP's favor. The Bechtel announcement
indicates that CG&E's consultaat has already broadened the issues
as far as possible, and the projected construction delays will dwarf
the time burdens necessary for reasonable a:djvdication of MVPP's
contentions.

Additionally, the Bechtel anncuncement cements the financial
conflict of interest that disqualifies Applicants frcm continued
control over quality assurance remedial action. Bechtel's
announcement definitionally means that Zimmer faces a potentially
fatal economic barrier to completion. As CG&E has recognize?, the
severity of the economic burden will directly devend on the n&ture of
its guality verification program. The new information also exacerbates

the conflict from legal arbitration between the partners over cost

and schedule issues. In light of the nature of the issues in
arbitration proceeding, CG&E could lose the financial
support of its partners for completion of the project. (See

"Utilifjes Disputes Over Zimmer Will Go To Arbitration,” The
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Cincinnati 2rguirer, p. D-2 (September 8, 1983) attached and incor-

poratad as Exhibit 6 ). The combined effect of CG4E's new legal
vulnerability to economic consequences, and the staggering nature
of the ~onsequences, renders .t inherently impossible for CG&E to
maintain objective jurdgment or the same quality assurance issues
that constitute the econ"mic threat.

B. MVPP Offer tc stipulate Time and Issue Limitations.

On Thursday, Septembe:z 29, 1983, through counsel , MVPP
communicated an offer to stipulate limitations on its proposed con-
tentions that would (1) specify a reasonable time limit for the
hearings; (2) minimize interference with other CG&E management
activitics: and (3) establish a program for MVPP to withdraw all
factual allegations from litigation on the QA contentions, dependant
upon stipulation of an adequate correct action program for each
allegation without assuming its validity. The mechanism to reduce
the issues in dispute would depénd upon negotiations between CG&E
and the whistleblowers who initiaily raised the issues to MVPP.
Todiy MVPP recorded the offer in A letter to Applicants. (See
October 3, 1983 letter to Admiral Joseph Williams, Jr. from Thomas
Devine, attached and incorporated as Exhibit 7).

This offer inherently would eliminate relevant delays from
reopened proceedings by prohibiting delays, and would shrink the
scope of contested issues solely to those with constructive signifi-
cance for ti.e safe completion of Zimmer. Combined with the effect
of the Bechtel announcement, MVPP now makes a compelling showing on
the fifth criterion to accept late contentions.

C. Removal of Mr. Cummings.

' »
On Wednesday, Septembexr 2f, MVPP counsel learned that NRC Office
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of Inspector and Auditor ("OIA") head James Cummings had been removed
from his position on a 3-2 vote of the Commission. Mr. Cummings had
supervised the 1981 investigation of the NRC's role in failing to
identify the Zimmer QA breakdown after allegations by whistleblower
Thomas Applegate. Mr. Cummings was removed from office in the wake
of NRC internal investigation by Administrative Law Judge Helen Hoyt
into his handling of the sensitiv2: as.ignment. "NRC Ousts Investi-

gations Chief Who Guided Zimmer Probe," The Cincinnati Equirer,

p. A-l1 (September 30, 1983). Mr. Cummings deleted certain key sections
of the published report and then on March 22, 1982 denied the existence
0f the deleted materials in response to a November 23, 1981 Freedom
of Information Act ("FOIA") request presented on behalf of Mr.
Applegate by the Government Accountability Project ("GAP"), now

MVPP's counsel as well. The NRC staff's persistent, intricate program
to deceive the public about the nature of the evidence on Zimmer led

to harsh judicial condemnation. Applegate v. NRC, No. 82-1829 (D.D.C.

May 24, 1983).

Again in response to an allegatiorn from Mr. Applegate with GAP's
representaticn, Administrative Law Judge Hoyt recently completed
an investigation into alleged deliberate actions by the NRC staff de-
signed to prevent the public from learning the truth about Zimmer.
GAP attorneys testified about instances of where Mr. Cummings engaged

2/
in such misconduct.

2/ For a full discussion of NRC stafi misconduct with respect to Zimmer,
see the August 20, October 1l and December 14, 1982 MVPP submissions petitioning
the Commission to reconsider its July 30, 1982 Order dismissing contentions

proposed by MVPP.
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On September 15, 1983 GAP requested the report under the
FOIA. 1o response has been received tc date. On August 26,
1982 MVPP moved that this Board review and consider the Hoyt
investigation prior to ruling on the proposed contenticns. In
its September 15 Order this Board denied the motion. (See
September 15 Order, at 25.)

An analysis of Mr. Cumming's removal is necessary to fairly
evaluate whether good cause exists for MVPP's tardiness. This
Board has applied the standards in the Commission's recent Catawba

decision, Duke Power Company, et al. (Catawba Nuclear Station,

Units 1 and 2), CLI-83-19, 17 NRC ___ (June 30, 1983) to evaluate
whether good cause existed for MVPP's 1983 lateness in refiling
contentions. The new Catawba standard must also be applied to MVPP's
1982 tardiness. In that light, MVPP's tardiness is fully excused.

As recognized by this Board, Catawba stands for the proposition that
intervenors are responsible to analyze the significance of all
available information on the public record. (17 NRC at ___, slip

op. pp. 11-12, guoted in July )5 Order, p. 25).

Mr. Cumming's dismissal is consistent with MVPP counsels'
allegations that the NRC staff censored the public record to conceal
the same basic issues upon which MVPP proposed its May 1982 contentions.
House Interior and Insular Affairs Chairman Morris Udall already
has recognized that NRC manipulation of the FOIA was a major factor
behind the delay in recognizing the necessity for stronger regulatory
action in 1982. (MVPP's June 3 Motion to Reopen the Record, Exhibit
13 ). Catawba does not hold intervenors liable for information
beyond the public record, and this Board has ruled that Catawba is

controfling. The Hoyt investigation apparently confirmed that the
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NRC staff distorted the public record itself, on the same issues

for which MVPP was "late." 1In light of Catawba all of MVPP's 1982

"tardiness" must be assessed to the staff.

Any other result would frustrate the suggestion in Catawba

that undue delay by the staff can easily be dealt with in a
balancing test. Most significant, any other decision would excuse
the NRC staff and CG&E from all liability before this Board for
withholding relevant information for years. Simultaneously, the
public would be judged in default of its obligations for failing

to be clairvoyant and taking six months to independently expose

the coverup. This result would violate the ultimate test of Catawba:
"The proper test of a regulation is whether its normal and fair
interpretation will deny persons of their statutory rights." 14.,

citing American Trucking Association v. United States, 201 U.S.

App. D.C. 327, 627 F.24 1313, 1318-19 (D.C. Cir. 1980).

MVPP feels vindicated that the Commissioners recognized the
severity of Mr. Cummings' misconduct. Unfortunately, the intervenors
have not been made whole. The Board still has penalized the publit
by refusing to allow hearings, because of the deception of high-

3/
level NRC staff management.

3/ The Hoyt investigation also received evidence that Region III manipulated
the pwblic record in iE Report 50-358/81-13, the other Novenber 1981 NRC dis-
closure of QA violations. MVPP attomeys made this point in testimony to
Judge Hoyt. James McCarten, a former NRC invéstigator, recently reported that
he also testified to that effect and specifically applied his criticisms of
the Office of Inspection and Enforcement to whether this Board should reopen
licensing hearings. Mr. McCarten led the 1981 investigaticn which created the
other half of the public record on Zimmer for which MVFP is accowuntable under
Catawba. MVPP received Mr. McCarten's letter fram a confidential source under
conditions of anonymity. See June 29, 1983 letter to Helen F. Hoyt from
James B. McCarten, attached and incorporated as Exhibit 8).
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II. ERROR IN BALANCING THE F1VE CRITERIA OF 10 CFR_ § 2.714 (a)

This Board stated that MVPP's contentions

should and could have been advanced long ago.
Nothing new has been presented which is outside
the contemplation of the original contentions.

In this circumstance, MVPP must make a compelling
showing on the other four criteria in order to be
successful., Mississippi Power and Light Company,
et al. (Grand Gulf Nuclear Station Units 1 and 2),
ALABE-704, 16 NRC 1725 (1982).

A. Incomparable Factual Contexts.

Initially, MVPP submits that Grand Gulf is inapposite on

. the facts. In that case the state of Louisiana was relatively

inactive except for the ASLB forum (Grand Gulf, id., at 1730).

By contrast, in 1982 MVPP conducted a parallel investigation and
submitted contentions in six months. 1In 1983, during the 2.5
months between receipt of Applicant's response to the NRC's

Demand for Information and the June 3 moticn to reopen the record,
MVPP pursued corrective action at Zimmer through conducting a
parallel investigation to that of the staff; participated actively
in the Commission's third party program; submitted a relevant
petition under 10 CFR § 2.206; studied and assimilated two massive
evaluations ¢f the record at Zimmer -- submitted successively by
CG&E and the NRC staff; and prepared its motion. The relevant
diligence of the parties is not comparable.

Second, the extent of delay attributed to the intervenors

in Grand Gulf is not comparable to this proceeding. In Grand Gulf

Louisiana was dormant for four years. MVPP has been filing
briefs on its contentions for all but nine months out of the
less than two years since this Board's late 1980 estimate for

timely filing.

——



Third, a calculation of the relevant time frame to assess

delay indicates that at most MVPP has taken 3.0 months of relevant

time to study the record it had obtained and to prepare its motions.

MVPP contends that this amount of "delay" is reasonable and, !
indeed, inherently necessary for proper preparation of submissions.
At worst, the inexcusable delay has been marginal and does not
justify imposition of the "compelling showing" burden on all
other criteria under section 2.714 (a).
Initially, the starting point for any fair computation of
time must begin when MCPP received the new information in
previously unavailable documents, Cincinnati Gas and Electric

et al. (William H. Zimmer Nuclear Station), LBP-80-14, 1l NRC,

570,574 (1980), not when it conceived the subject matter fcr
contentions. Since MVPP has paid the panalty for this burden,

it should receive the resulting benefits. In the instant case
the Commission dismissed even this Board's sua sponte contentions
in large part due to insufficient evidentiary basis outside

the public record. Indeed, Applicants not only argued that

MVPP was required to provide sufficient evidentiary basis for its
motion but should be prohibited from submitting additional
supporting evidence! (Applicant's Answer to Motion by Miami
Valley Power Project for Leave to File New Contentions (June 2,

1983), at 43-7).

The effect of the policy was that MVPP had to provide
credible proof for its contentions, not merely conceive them.
Nor was it enough to receive anonymous tips from NRC whistle-
blowers, without evidence outside the public record. MVPP took ”
six months to (1) study the four-inch thick IE Report No. 50~

358/81~13; (2) conduct a parallel investigation that proved the
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extent of the NRC staff's coverup in that report; and (3) prepare
new contentions. MVPP's investigation bore its first fruits of
"secret" documentary evidence in early May. Two weeks later it
filed the , roposed contentions, on the same day that it received
the bulk of documentary evidence. MVPP then intensified its
investigation, testified in forums before Congress and the
Commission, responded to Applicant's pleadings, received a
"course" in quality assurance from whistleblowers, applied the
knowledge to some 3,000 pages of documentary evidence and
indexed the data in an August 20, 1982 submission to the
Commission.
The net result is that for the relevant factor, time
between receipt of non-public evidence and filing of contentions,
MVPP took two weeks. With respect to other measures, MVPP took
six months to cover the NRC staff's tracks, and three months
to assimilate and present the massive exhibits submitted for
the record on August 20, 1982.
By any fair standard, these were all reasonable time periods.
By contrast, the NRC staff spent nine months preparing IE Report
50-358/81-13. CG&E took six months to respond ineffectively to
MVPP's August 20 submission of evidence.ﬁ/

During 1983, MVPP took 2.5 months to study approximately
550 pages of detailed reports from Applicants and the NRC staff's
National Evaluation Team and to prepare its motion after the
limitations of the NRC's remedial Zimmer Action Plan were exposed,

in addition to the other contributions listed above. (Supra,

at 14.) The time required by MVPP to "do its homework" compares

8/ MVPP, contends that it is unnecessary to defend the timelines
of its 1980 motion since that motion is no longer before this
Board. ,The current proceeding is on a new motion based upon new
evidence. Since this Board har applied the 1982 schedule against
MVPP, however, it is necessa*, to respond further.
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favorably to the evaluation in Wisconsin Public Serice Corporation,

et al. (Kewaunee Nuclear Power Plant), CBP-78-24, 8 NRC 78, 81 n.2
that petitioners to intervene "acted in a timely manner" by filing
their petition 30 days after learning the true status of their

procedural rights.

Finally, MVPP's good cause for tardiness must be evaluated
in the light of the pace set in these proceedings by Applicants
and NRC staff. Since these proceedings began in 1975, both have
had access to all the information submitted by MVPP and in
existence at that time. By comparison, MVPP's three month
lag time over two years between receipt of evidencé and sub-
mission of contentions represents an accelerated schedule,
compared to the seven year time lag by the same parties now
complaining about MVPP's pace.

A. Legal Error

Even when not considered separately, licensing boards must
evaluate all the principles for reopening the record when examin-
ing the five criteria for late contentions. The factors inherently

are intert i-~" Long Island Lighting Companv (Shoreham Nuclear

Power Station, Unit 1), CBP-83-30, 17 NRC__, __, slip op.

p. 16 (June 22, 1983).§/Despite recognizing the mandatory nature

of the reopening factors, the Board failed to articulate any
rationale for its summary conclusion that the standards for reopen-

ing the record have not been met, other than to allude to the

74 The standards for reopening the hearing are (1) whether the motion
is timely, (2) whether it addresses significant safety (or environ-
mental) issues, and (3) whether a different result might be reached
if the profferred material were considered. Pacific Gas and
Electric Co., (Diablo Canyon Nuclear Power Plant, Units 1 and 2)

- , 11 NRC 876,879 (1980).




- 18 -

separate standards for the admission of contentions.

Thus, this Board failed to address the most important factor
of all, whether the Zimmer plant can be safely operated, and thus
ignores the significant public health and safety issues that MVPP
has raised, and persuasively supported with extensive new
evidence produced by its own investigations.

If the Licensing Board were to consider the ultimate issue
of safety, MVPP submits that it would be compelled by logic and
NRC precedent to reopen the record, and to admit MVPP's contentions.

The Board places great reliance on Duke Power Co. (Catawba

Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC (June 30,
1983), to assert that MVPP's new evidence should not be considered.
Catawba, however, places the competing factors in their proper
perspective and supports the pre-eminent importance of safety in
determining whether to reopen the record and admit new contentions:

T 7here is substantial public interest in

efficient and expeditious administrative pro-

ceedings . . . / T_/his interest is undoubtedly

subordinate to e public's interests in health,

safety and the environment . . .

Catawba, supra, slip op. at 1ll.

This reiterates a well-established principle in NRC cases:

that safety is a more important issue than timeliness. For

example, the Appeal Board stated in Vermont Yankee Power Co.
(Vermont Yankee Nuclear Station), ALAB-124, 6 AEC 358, 365 n. 10
(1973), "4f1_7f the problem raised presents a sufficiently grave
threat to public safety, u board should reopen the record to
consider it even if it is not newly discovered and could have
been raised in timely fashion."

Similarly, the Board in Consumers Power Company (Big Rock
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Point), LBP-82-19, 15 NRC 627,631 (1982), stated:

Even though there has been no showing of good
cause for late filing, we are hesitant to reject
any contention supported by sufficient basis to
demonstrate that the public health and safety or
the environment would be endangered. In such a
case we would be obligated to exercise our
authority to declare such an issue part of the
proceeaﬁg, perhaps by analogy to the sua sponte
authority provided for in operating license cases
[/ emphasis added /.

See also, e.g., Metropolitan Edison Co. (Three Mile Island

Nuclear Station, Unit 2), ALAB-474, 7 NRC 746 (1978); Carolina

Power and Light Co. (Shearon Harris Nuclear Power Plant, Units

l, 2, 2 and 4), LBP-78-2, 7 NRC 83 (1978).

The Board also erred by basing its review on a search for
new issues, rather than new information. While creative, this
approach discards long-standing precedent. / N_7ewly arising
information has long been recognized as providing 'good cause'

for acceptance of a late contention. Consumers Power Co.

(Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571,577 (1982),

citing Indiana and Michigan Electric Co. (Donald C. Cook Nuclear

Plant, Units 1 and 2), CLI-72-75, 5 AEC 13,14 (1972), and

Cincinnati Gas and Electric Co. (Wm. H. Zimmer Nuclear Station),

LBP-80-14, 11 NRC 570,574 (1980), appeal dismissed, ALAB-595,

11 NRC 860 (1980). The Board's "meat and bones" analogy is
instructive. Last year, the Commission declined to accept MVPP's

platter, because it was all bones. The meat is the meal.

Within the past year, important new evidence, of several different
types, has arisen, and MVPP has now provided the necessary gquantum

of evidence for reopening the record and admitting MVPP's conten-

tions. .




The Board's application of the "meat and bones" analogy would
lead to strange consequences indeed. For example, it would be
impossible to reopen a record to consider the effects of recurriné
accidents or events, because each new event would merely lend more
support to the relevant contentioﬁ. adding more and more "meat on
the bones", but never being considered significant enough to
warrant a hearing, merely because it was "contemplated by" the
contention. 1In reality, the significance of recurring violations
is that the Applicant's program is not working. As it continues
to fail, the consequences multiply and the risk to public safety
is maximized.

The Commission-ordered Torrey Pines Report on its management
review ("TP Report") offers strong evidence in support of this
proposition. The TP Report discusses a myriad of significant
QA program flaws that persist today. Even if the rest of Zimmer's
problems were solved, licensing heariugs would be invaluable in
light of the ominous nature of those which remain.

For example, in 1982 CG&E began trending quality deficiencies
for the first time in its history. The TP Report reveals, however,
that in 1983 CG&E dropped the program. Nonconformance Reports
("NR") and Corrective Action Reports ("CAR") have remained open
for years. As late as February 1983 cases were found where
individual audit reports remained open for 2-3 years without
CG&E interim inguiry. Even more disillusioning, QA remains
vulnerable to being shunted aside while construction inspects
itself. Torrey Pines described "recent examples" where construction

controlled or attempted to perform QA audits and inspections for

work such as hardware modifications after design changes.
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On the most basic issue, the QA pProgram still has not produced
results. The "QA Group also still appears to have difficulties in

obtaining corrective action responses and followups from

individuals." Decisively, Torrey Pines conceded that éfb_?resent
corrective action requests do not adequately pursue the identifica-
tion of the cause of the procblem, nor do they purge the system of
the problem. The timeliness of response and followup to the point
of effective preventive measures still appears to »e inadeguate.

Specific examples of QA deficiencies that have continued
during 1983 include the structural inability of the CG&E program
to "ensure that an approved vendor is used.” Similarly,

Problems related to the use of HJK's Weld 1 Form,
Welding Procedures, Radiographic Weld Identification,
and Welding Inspection and Surveillance forms
constitute a case in point. The TPT Team reviewed
records which show that welding instruction and
control problems appeared frequently from 1975 to
1983. A second case in point is the consistency of
problems cited from 1973 to 1983 regarding overall
control of the design document system. Welding
procedures/documentation and design documents are
essential parts of the work instructions provided
to the crafts and the instructions provided to
inspectors and QA personnel.

Similarly, the Torrey Pines Report reveals that Applicants'
tradition of material false statements to the NRC continued
unabated at least through Feburary 1983, over three months after
the strongest remedial action in history taken by the Commission

with respect to a plant under construction.

To illustrate, in its August 20, 1982, Petition to Suspend
Construction ("August 20 Petition"), MVPP alleged that piping was
inspected to construction aids rather than to approved design
drawings. (August 20 Petition, p. 11) 1In its February 28, 1983

response to the Demand for Information ("CG&E Response) Applicants
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ridiculed "petitioners' unfamiliarity with inspection requirements"

and insisted, "/ I_/nspection and acceptance of final construction

are based on Sargent and Lundy approved designs."” (CG&E Responce,
at 6) Unfortunately, Applicants' statement represented a fairy

tale. In August 1983, Torrey Pines disclosed, "In at least one

circumstance, it appears that inspections were performed using
conditionally-approved design documents for more than four years.
Other indications of design control problems were that . . .
inspectors inspected hardware to as-built from the design drawings

« « «" (TP Report, p. 4-23)
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Similarly, last summer MVPP charged that the premise of the
Quality Confirmation Program was a "piece-meal -- rather than
comprehensive -- investigation." (August 20 Petition, at 94.)
Again Applicant scoffed and responded,

In general, these allegations illustrate that

petitioner's notion of the purpose of the QCP

is distorted. The QCP is a comprehensive program

which the Company established in cooperation with

the NRC to demonstrate its commitment to building

the Zimmer Station to meet all regulatory require-

ments. (CG&E Response, pp. 284-85.)
Again, Applicants' 1983 self-assessment was not based in reality.
Torrey Pines reported, "As conceived at the present time, the QCP
is not intended to be a comprehensive guality verification program
for Zimmer. Its scope is limited to those items agreed upon with
the NRC." (TP Report, p. 53.)

As a third illustration, MVPP charged, inter alia, that
CG&E's QA philosophy was to "do as little as possible." (August
20 Petition, at 106.) CG&E responded, "it is denied that CG&E's
approach was 'to dc as little as possible.'" (CG&E Response,
at 311.) The Torrey Pines conclusion suggests that Applicants had
to know better:

From all the evidence available, it appears that
CG&E's major priority was to complete the Zimmer
pioject at the least cost and as close to schedule
as possible. In this environment, QA was viewed as
a requirement to be met at the minimum permissible
level. (TP Report, p. 3-7)

A final illustration concerned MVPP's allegation that CG&E
controlled Kaiser's QA program and, inter alia, specifically

overruled Kaiser on QA staffing levels. This is the same issue

for which MVPP alleges that two branches of the NRC staff --

OIA and UIE -- deceived the public in 1981 in order to maintain
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credibility.for a "reform" that increased CG&E's control over
Zimmer. CG&E responded, "Petitioner's claims in Allegation 253
of CC&E's direct control of Kaiser's performance under its Quality
Assurance Program are not supported by the statements therein
and are denied." (CG&E Response at 320) The Torrey Pines Report
obliterated any residual thread of credibilicy for the CG&E-NRC
staff position. The Report puts CG&E's 1983 credibility gap in
perspective, drawn from a written record prepared in a moment of
candor by a former CG&E QA manager:

For example, in response to the CG&E QA manager's

1981 request for dumentation which refutes HJK's

claim that CG&E repeatedly denied HJK's requests

for additional resources, one CG&E QA Director, who

had worked on the project from the beginning, wrote

'This correspondence speaks for itself. I can add

little information that is not already discussed

in the letters. It is not a nice nistory, but

very true.'

In sum, this Board's dismissal of approximately 4000 pages
of new evidence and hundreds of allegations as no more than 1983
meat on 1982 bones is analogous to Applicant's protected response
that each additional MVVP discovery and disclosure was "nothing new."
CG&E's "nothing new" attitute has prevented it from solving the
problems at Zimmer. MVPP urges this Board not to sidestep these
serious contentions in a similar manner and with predictable
results.
In similar fashion, this Board has defined-out the possibility

that MVPP's 1983 contentions coculd contain anything new. This

Board decided that the 1982 contentions "contemplate" almost any

instance of QA failures, so that no QA failure, no matter how

dramatic, could constitute new information that would warrant

reopening the record.
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This approach is in error. It is improper to disallow
new evidence that serves to particularize the scope of MVPP's
contentions. In fact, it is normal for contentions to start out
more broad and general, and to be refined and narrowed by discovery:

[ft /ontentions . . . place some reasonable limits
on discovery. Boards have recognized that those
discovery limits can, without prejudice to the
hearing process, be more broad and general than
the revised contentions that can be developed
after discovery and which will ultimately
structure the hearing.

Duke Power Company (Catawba Nuclear Station, Units 1 and 2),

LBP-82-16, 15 NRC 566 (1982). If the Board believes that MVPP's
contentions are too broad, it can allow discovery to narrow them
as requested by MVPP in its June 3, 1983 motion, rather than
disparaging MVPP's spontaneous efforts to particularize the scope
of the contentions by dismissing the new facts as somehow
irrelevant because they are "within the contemplation” of the
1982 submission, of MVPP's contentions.

Even if literally accurate, MVPP should not be penalized
either because the scope of the QA breakdown is comprehensive,
or because of its early ability to recognize the scope. Both
factors strongly favor reopened hearings. The former indicates
that Applicants' program is permeated with illegality. The latter
illustrates that MVPP was perceptive.

In fact, however, there are numerous key distinctions. For
example, last year MVVP did not mention welding in the language
for its eight proposed contentions. Last May 18, MVPP did not
even understand the concept of welding procedures, let alcne
"contemplate” the issue. This year those subjects play a major

role in MVPP's contentions. Last year, MVPP contended that the



quality of Zimmer was indeterminate. This year MVPP charges that
the condit;on is quality condemnable.‘

The Board's search for new contentions rather than new
information leads it to the related error of failing to distinguish
the various sets of new information from each other. Thaere have
been many new factual developments in this case in recent menths,
some of which individually could support a reopening of the record.

As noted before, newly arising information can provide good
cause for reopening the record. But for this principle to
a&equately function, distinct new factual developments and dis-
coveries must be analyzed separately. If one newly arisen set of
facts do not support a reopening of the record, that does not
diminish the ability of the next newly arisen set of facts, if
significan* enough, to provide good cause to reopen the record.

This premise is necessary if the licensing process is to
retain any capacity to respond dynamically to new developments
and issue decisions relevant to the final condition of the plant.
The Commission's recent Catawba decision confirmed the preeminent
status of public safety. (Supra, at 18) And those paramount
interests are served by allowing serious safety issues to be heard,
regardless of how or when they arise.

Apart fron newly arising information, good cause for late
contentions can also be founded upon changes in Commission policy:

[/ T_7he recent regulatory developments in emergency
planning (including evacuation) and radiological
monitoring . . . constitute "good cause" for . . .
untimely filing. It is true, of course, that
emurgency planning and radiological monitoring
could have been raised as issues back in 1975,
when the proceeding commenced. Both Dr. Fankhauser

+ and the City of Cincinnati did so. But, at the time,

* the relief which could be granted was far less than
what it is today.
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Cincinnati Gas and Electric (Wm. H. Zimmer Nuclear Station),

LBP-80-14, 11 NRC 570,573 (1980).

Within the past year, regulatory developments have changed
the face of the Zimmer pfoceeding. from a relatively neglected
power plant with serious problems to a focus of intense Commission
effort to save the plant, with new requirements, new investigations,
and a program that has led to a prediction by Bechtel, the joint
project manager, that finishing the plant may cost as much as has
been spent to date.

These changed circumstances will dramatically alter the
Zimmer plant, for better or for worse. The evolving regulatory
approach at Zimmer increases the importance of public participa-
tion by the community affected by the change, and justifies
relaxed timeliness criteria to promote constructive response.

These examples show clearly that the concept of "good cause"
for late filing is a flexible concept, which is based on
circumstances in each individual case.

This flexibility and accommodation to realistic circumstances i
is also reflected in the fact that even a failure to demonstrate }
good cause for delay will not be held against an intervenor if

\

delay in the proceeding is not attributable to the intervenor's

actions. South Caroline Electric and Gas Co. (Summer Nuclear ‘
Station, Unit 1), LBP-78-24, 8 NRC 78 (1978).

Because of this reasonable rule, it is clear that even if
MVPP's motion to recpen the record and admit new contentions were
extremely tardy at this point, which it very clearly is not,
reopengpg the record would still be appropriate. No reasonable
hearing schedule could interfere with Bechtel's projected start-

up date. (Supra, at 3).
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III. SUCCESSFUL ATTAINMENT OF GRAND GULF STANDARDS

Even if this Board's interpretation of Grand Gulf represented
the correct legal standard, a full assessment of the current
record in light of new developments indicates that MVPP has met
the test imposed. Under this test, MVPP must make a compelling
showing under two new criteria -- contribution to the record and
delay. As seen above, the Bechtel announcement and MVPP's letter
to Admiral Williams provide a compelling showing on the latter
criterion.

MVPP's margin on this issue is even more compelling after

facioring in the significance of its contentions. In Long Island

Lighting Company (Shoreham Nuclear Power Station Unit 1) LBP-83-

30, 17 NRC ___, slip op. p. 16 (June 22, 1983) the Board

explained that "even where a contention is measured solely under
Section 2.714 (a) (i), the extent to which the petitioner's
participation will broaden the issues or delay a procesding is
properly balanced against the significance of the issue." 1In short,
MVPP's margin here is especially compelling. This is due to the
significant nature of MVPP's contentions, added to its strong
factual improv-ment since September 15 on issues directly applicable
to delay.

This leaves only MVPP's contribution to the record as a
barrier to reopening hearings. This is ironic, in light of the
general consensus that MVPP identified the Zimmer QA deficiencies
when all other channels had failed (July 12 Reply Bri.f, at 59).

In light of this, although recoggizing MVPP's ability to gather
large amounts of relevant documents, this Boar1d declined to find

a compelling showing due to MVPP's tardiness and failure to
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digest the documents presented for the record. (September 15
Order, p. 34) MVPP respectifully suggests that weighing tle
volume versus the quality of index largely circumvents the
decisive factors for this criterion -- whether the information

contains a significant, triable issue. (Shoreham, supra, slip op.

at 16)

Evaluated from this premise, the information presented by
MVPP since last July is much more significant than for its 1982
motion when this Board judged the criterion strongly in MVPP's
favor. Similarly, this Board recognized that MVPP presented
litigable matters (September 15 Order, at 38) but failed to apply
the finding to the criterion.

Second, MVPP's contribution should be judged by the unique
nature of the issues it has raised. MVPP has challenged the
assumptions of status quo policy. To illustrate, MVPP challenged
the claims that Zimmer's problems are largely paperwork; that
CG&E was unaware of its contractor Kaiser's improper QA program;
and that the Quality Confirmation Program is a comprehensive plan.
In each case, MVPP was right about issues which formed the premises
for the NRC =+2¢f and Commission policy.

For both the above contributions, MVPP served as an agent
to raise tiic Lopics and evidence where the status gquo proved
"inadequate to probe 'soft' and sensitive subjects and witnesses"
(September 22, 1982 NRC Staff Answer, at 8, and cases cited
therein) 1In this respect, MVPP's particular strength should
maximize the value of public hearings.

Third, MVPP can make a unique contribution to hearings

through its ability to maximize the contributions of whistle-
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blowers to the fact-finding process. MVPP's counsel GAP is a
non-profit non-partisan organization with a special expertise
in assisting whistleblowers, mostly from outside the nuclear
industry. Zimmer whistleblowers fregquently ire honest employees
who have been frustrated in their attempts to challenge safety._
defects through communications with Applicants and the NRC staff.
The results demonstrate that through their association with GAP
these individuals have maximized their effectiveness. MVPP's
ability to channel the expertise of whistleblowers represents
a significant contribution to the record and independently warrants
a compelling showing.

Fourth, the above contributions are particularly necessary
in lightof the recurring, erratic nature of the policies and record
created from alternative forums. To illustrate, the significance
of the Torrey Pines Report was decreased by its failure to provide
any specific citations. The quality of the findings was inconsistent.
Although Torrey Pines made a significant contribution to recognizing
the scope and causes of the QA breakdown, it cffered only
ineffectual recommendations and badly censored the record on two
of the most significant issues at Zimmer -- retaliation against
whistleblowers and welding. MVPP exposed the evidentiary weak-
nesses as a result of its own independent investigation. (See
September 27, 1983 letter to NRC Commissioners from Thomas Devine,
attached and incorporated as Exhibit 9).

MVPP's strong contribution to the record on welding and
whisteblower retaliation mandates a compelling showing and

hearings with respect to those issues, due to their high safety

significance. The importance of welding is self-apparent.

.




The Appeal Board's recent decision in Callaway specifically
recognizes the effect that a serious problem of retaliation
against wihistleblowers can have on inhibiting disclosure of

safety violations. (Callaway, supra, slip op. at 43-4) MVPP

has presented significant evidence that whistleblowers face just
such a threat at Zimmer. As an NRC inspector recently was quoted,
"The simple truth is that if the quality-control people aren't willing to
give up their jobs to report this sort of thing, then we don't find out
about them." (Exhibit 2) The anonymous inspector's comment
illustrated both the pervasive nature of the retaliatory environ-
ment at Zimmer, and the helplessness of the staff to respond
effectively. Torrey Pines was more "ineffective." It failed

to even report the evidence it received of retaliation. MVPP
through counsel can make a unigue contribution to litigating the
potential safety impact recognized by Callaway as one of
significant safety import. MVPP's strength on this issue is
particularly necessary, in light of the unsettled, contradictory
nature of therecord on whistleblower retaliation.

The staff's record on welding and its oversight of the Zimmer
Action Plan cry for public oversight. For example, to date the
staff has only asked for background files on the case studies
in the Torrey Pines Report, which could institutionalize reduced
public accountability under the FOIA.

Similarly, the staff issued contradictory findings on its
oversight of welding issues covered by the Torrey Pines Report.
On September 1, 1983 Mr. Keppler informed Torrey Pines that the

level of discussion was insufficient to support the conclusions,

and that the Torrey Pines findings in the case are inconsistent




with those of the staff. By contrast, a September 6-8, 1983

Region III inspection found no items of concern. 1In contrast

with the findings of GAP's investigation and the implications of

Mr. Keppler's letter, the Region III team rosily concluded, "All

of the documentation reviewed appeared to be appropriate and

supportive of TPT conclusions and recommendations." (Compare

September 1, 1983 letter to W.J. Neylan from James Keppler,

IE Report No. 50-358/83-16(0SC) (September 16, 1983)) Clearly,

in light of the stakes for the upcoming corrective action, there is

a compelling necessity to obtain the full valve systematically of

MVPP's contribution through discovery and public cross-examination.
Fifth, this Board erred to penalize MVPP for tardiness under

this criterion. Since this Board is relying upon Grand Gulf

to weigh the criteria, inexcusable tardiness can only be counted

against MVPP once. Any other result would improperly make it

impossible to admit late contentions, once an intervenor failed.

to establish good cause. That is the case because Grand Gulf

requires a compelling showing on all the other criteria if good
cause is not satisfied.

Sixth, this Board erred to claim that MVPP has not conscien-
tiously indexed the evidence presented for the record. The August
20 Petition %- Suspend Construction applied the evidence to 254
specific cllecjations; the October 18, 1982 Supplement applied the
evidence to 58 distinct issues; the July 12, 1983 Reply Brief to
50 allegations; and the August 26, 1983 Motion applied the results
of an investigative trip to 32 new issues before the evidence was

even presented.

While a large number of affidavits were presented without

.
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further explanation on July 12, the relevant issues had already
been digested in the other briefs listed above. The affidavits
served as the basis for specific allegations but had not been
attached as exhibits before July 12.

Seventh, MVPP's contribution to the record will improve if
hearings are resumed, since it will no longer be necessary to
participate in multiple, informal substitute forums, in addition
to proceedings before this Board. MVPP seeks to
resolve its remaining safety concerns as expeditiously and
systematically as possible. Toward that end, it will concentrate
exclusively on making a significant, manageable contribution to
the record before this Board, if given the opportunity.

In case the Board has remaining doubts about MVPP's
contribution, MVPP again requests the more limited step of
reopening the recofd for discovery without admitting contentions.
This initiative could be used to refine the contentions and test
MVPP's ability to manage the record. 1In short, MVPP is willing
to cut the meat into bite-size pieces for this Board if necessary.

IV. IMPROPER INTERPRETATION OF COMMISSION'S POLICY ON PENDING
INVESTIGAT I0NS

MVPP further requests that this Licensing Board reconsider

its denial of the August 26, 1983 motion pursuant to the Commission's
August 10, 1983 Statement of Policy, 48 Fed. Reg. 36358 (August 10,
1983), for review of pending investigations -- (1) Administrative

Law Judge Hoyt's investigation, and (2) the ongoing OI investiga-
tion of Zimmer performed primarily by Mr. John Sinclair. 1In the g
September 15 order, this Board ruled that the Statement of Policy

does ndt apply to proposed contentions.

This Licensing Board need not consider whether the Commission's
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policy applies to the Hoyt investigation, since it is no longer
pending.é/ As a result, the Eoyt investigation falls into the
same category as the Torrey Pines Report: both are completed
reports to be admitted as new information or additional evidence
for purposes of reopening the record and filing late contentions.

The OI investigation is still pending and, therefore, subject
to the Statement of Policy. In pertinent part, the
Policy provides that parties to an adjudicatory proceeding are
under a general duty to inform boards "~»f matters that are

material to the issues in controversy," such as pending NRC staff

investigations. The NRC regulations define "contested proceeding”

(1) a proceeding in which there is a controvery
between the staff of the Commission and the applicant
for a license concerning the issuance of the license
or any of the terms or conditions thereof or

(2) a proceeding in which a petition for leave to
intervene in opposition to an application for a
license has been granted or is pending before the
Commission / emphasis added /.

NRC Rules and Regulations, 10 CFR 1, Pt. 2, Sec. 2.4(n)

The regulatory definition reveals the error ~f the limitation
proposed by this board. Just as with the ex parte rule, a pending
attempt to intervene triggers applications of the policy.

Even if the restrictive interpretation of the Policy's scope
were correct, this Board should evaluate the evidence from the OI
investigation. There is no attempt to state that the Policy bars a
licensing board from taking the initiative to obtain sucnu data.
Combined, the two efforts which this Board has declined to review
represent the Commission's fullest development of the Zimmer

record to date.

8/ Indeed, the Hoyt investigation had been completed when this Board
ruled on, September 15, 1983. Therefore, it was improper to deny
review based on an interpretation of the Commission's policy for
pending investigations.




V. SUA SPONTE INITIATIVES

This Board declined to raise MVPP's contentions as its

own due to expressed concerns that "anything has transpired" that
would change the Commission's mind and permit the action.
(September 15 Order, at 39) MVPP petitions this Board to
reconsider. Significant developments on the public record render
that explanation unpersuasive.

First, even on February 23, 1983, there was not a genuine
dispute of fact over significant safety issues. CG&E didn't
submit its Response to the Demand for Information until
February 28, 1983. The Commissioners agree that hearings are
permissible, and indeed are required, once that threshhold
is reached. (See June 3, 1983, Motion, p. 38)

Second, the facts about the staff's role at Zimmer have been
confirmed by the judiciary only since May 24, 1983; and publicly
recognized by the Commissioners as severe since last week.

Third, MVPP has informed this Board of when it obtained the
supporting evidence for its evidence. This again contrastswith
the record before the Commissioners on February 23, and responds
to a conceii sapressed last July 30.

Fourth, in light of the prolonged nature of the corrective
action program, sustained intensive personal oversight by the
Commissioners would be unrealistic and counterproductive for other
plants. The Commission's July 30, 1982, Order dismissing this
Board's contenionc was premised upon such a commitment.

Fifth, the Commission's decision last July 30 does not imply
it would disapprove lesser sua sponte initiatives such as reopening

the recerd for discovery, or even merely for ongoing monitoring
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of any approved construction completion quality verification
programs without accepting contentions. Through this action,
MVPP's contribution could be tested and/or its contentions
refined. At a minimum this Board could reopen the record to
maintain ongoing supervision of Zimmer's completion, as
necessary.

In light of the drastically different circumstances from
last year, Board failure to take sua sponte action due solely
to concerns of Commission dismissal would significantly exacer-
bate the effects of last year's restriction on necessary sua
sponte actions.

In light of the new factual context, MVPP contends that
hearings are required by the Atomic Energy Act. (Supra, at 19)
If this Board's only remaining concern is MVPP's ability to
manage its record, this Board should assign MVPP to those
contentions for which the intervenors have unquestionable

expertise and adopt the remainder as Board contentions. Which-

ever method is selected, the public health and safety requires this

Board to resume its participation and assert its leadership in

solving Zimmer's persistent quality assurance breakdown.

Respectfully submitted,

)

John Clewett Thomas Devine
Of Counsel Legal Director

Dated: October 3, 1983
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EXHIBIT 1

Cincinnati G&E
Says Plant Cost
Could Double

Partners in Zimmer Facility
Zxpress Shock; Report

plant could cost twice Its previous estimate.

The utility's partners expressed shock at

new estimate, which suggests that much
redone

lems.

Cincinnat! Gas also said it would submit
2 “course of action” 1o the regulators outlin-
ing construction-manager »rt ~hanges and
the construction work that r.mains to be
done. That plan would seed NRC approval
before work could begm.

The amount of money needed 10 complete
the remaining 3% of e project~equal to
he amouni aiready spent 1o build 7% of
R-strongly suggests that  significant
amounts of construction al the plant need 0
be reworked. Thus, the plant isn't 97% com-
piete.
The estimate also suggests thet the plant

'Car Makersto Lift 4th-

Despite Warnings Tha

I

By Cuamizs W. Stevens
Siaff Reporter of Tz Waii STREST JOURNAL
DETRUIT-U.S. auto makers are going
out in their fourth-quarter production
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reccvery (r the quarter compared with 2
year earlier.
The chief aim of the industry's current | ¢

Cincinnat! Gas's debt protection wasr! in
re Zimmer financing re
quirements could result in a ¢=terorating fi

The private arbitration proceedings are an
attempt to adjust the costs Dayton Power |
and American Electric Power are assessed |
by Cincinnat Gas. |
— |
Andros Analyzers $3 Million Job ’

BERXELEY, Calif.-Andros Analyzers
Inc. said it signed a contract for more than |
3 million v supply parts for exhaust gas
analyzers 10 a maker of automotive lest
equipment that it didn't identify. Andros
makes infrared gas analyzers for medical
and industrial-instrument makers
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Weak Links?

They Contend Test Rusults
By J. Buvesr Buaziey
Staf) Reperter of Twe Wass Sraser Jovemas

s

For the Job, Critics Say
. Were Routinely Falsified,
_Many Union Cards Sold

Troubles at Fu:dny in Ohio
Alﬁnmcnula.()ulm .

Nuclear-Plant Welders
Often Aren't Qualified
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The Truth about Zimmer /82
Nobody asked us if we wanted a nuclear
power plant twenty miles upstream. We
don't get to choose whether to pay for
it. Zimmer is a mess, a textbook
example of how not to build a nuclear
power plant. The government still
refuses to reopen licensing hearings,
which would let us question those
responsible, so we're being asked to
trust many of the same people who got
us into this potentially dangerous mess
in the first place. Meet the bureaucrats,
the business leaders and the whistle-

% blowers who are all pant of a system

: EONE awry.
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Contents
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| A Bouquet for Mr. Bench /32

| As Big Number 5 hangs up his uniform,
i it's high time we thank Johnny Bench

I‘ for the gift of his wonderful sustained

| performance as a Cincinnati Red. Bob

l McKay recaps his career as an /All-Star

'- catcher, and Roger Kahn, author of A

| Season in the Sun, tells us of the man

| behind the catcher’s mask. Some of

| Bench's buddies and fans share personal
| stories, and for tie s*atisticians, we have
| the record years.

| Doing Business In the 90s/55

| View from the Top/55

| Four top-level executives give their
versions of good management and
what they see as their responsibilities
to employees.

The Beginning at the End/ 65
“You're fired!"’ need not mean
“You're finished!"" That's where
outplacement firms come in. Also,
tips on how to fire an employee

‘ without bitterness or lawsuits.

| To ME or Not to MB?/71

i

|

administration give you a boost up the |

i Does a graduate dezree in business
|
|

ladder of success? It depends.

Bewlidered Parents/75

Betcha don’t know anything about the
game. Most parents don’t. Back when
you werz on the field it was simpler: you
had your pickup games, kickball or
sandlot baseball, then your nigh school
football and basketball. Who knew from
| soccer? Here's a complete guide to the
basics, a who's who of players, how to
watch and how to learn to piay.

The Truth about Zimmer/82
Nobody asked us if we wanted a nuclear
power plant twenty miles upstream. We
| don't get to choose whether to pay for
| it. Zimmer is a mess, a textbook
example cf how not to build a nuclear
power plant. The government still
refuses to reopen licensing hearings,
! which would let us guestion those
. responsible, so we're being asked to
trust many of the same people who got
us into this potentially dangerous mess
| in the first plage. Meet the bureaucrats,
| the business leaders and the whistle:
blowers who are all part of a system
gone awry.
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Solumns

Sports/ 18
Can UC football recover from the loss

of Mike Gottfried? Athletic director
Mike McGee says the Bearcats’ new
coach, Watson Brown, will “'set this
community on its ear.”’

Politics/ 24

| Tom Brush is a nice guy—and a lousy

politician. In the political jungles of

| Chicago or Boston, he would be eaten
alive,

| People/28

Focusing on some of the biggest
contributors in the massive United
Appeal campaign here —those who give
time as well as money.

Restauranis/ 94

Two familiar German restaurants have
been given new life —the Black Forest
and Zimmer's.

Nothing but the Facts/ 128
Grandes Dames of the Arts: Patricia
Corbett, Maria Longworth Nichols
Storer, Mary Hopkins Emery and Anna
Sinton Taft.
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Backstairs/ 6

| Letters/8
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Of All Things/ 16

Dining Out /98
| Calendar/102
| Catalog Showcase /122

Classifieds/ 124
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Cincinnati SEPTEMBER 1983 2

. = —— Ww’z
m ! ‘ ZB * - “ = — >
-~ - . NI PR e T




/ /‘ \\\

>
)
N
1
Al
’vn.
'o .
o
L
W

¢ e
e

82 Cinannati SEPTEMBER 1980

- ——_— § O — - —— g ——

- - —

N — A e .



Born to Lose
The Truth about Zimmer

By Dale Keiger

r. David Fankhauser is a geneticist
A at Clermont College, near Batavia.
94 He's also an organic farmer, a
goatherd and, to his neighbors,

kept his long hair and granny
: glasses, has been said to walk into
town barefoot for groceries and describes his life as
‘““an experiment in self-sufficiency.”” He moved his
family to a farm ten miles from Moscow, Ohio, to
escape some unhealthy aspects of modern life. Then
Cincinnati Gas & Electric Company began building the
William H. Zimmer Nuclear Power Station a few
minutes away.

Fankhauser didn’t want any kind of nuclear facility
that close. In his laboratory he uses radiation to induce
mutations in specimens, and he believes government
standards for nuclear plant radiation emissions are in-
adequate. But as his feelings became better known to
his neighbors, he heard good reasons to stop Zimmer,
specifically. People kept bringing him evidence of
shoddy construction, telling of bad suppression pool
work and cable insulation problems. He decided to
speak out.

Few people listened to him, or to others opposing

<
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sible for managing construction (the other We trusted the !edenl :dubk w0 m;k: “: :l{eu:vfen nou.s: t::

Light and Columbus & Southem Ohio governmen! 10 sanction 8 s ludicrous.

Electric), tried to ensure that its critics s-!ay.ofm.hthepoim.ms
would not be taken seriously. On one occa- ““’ eﬂectlve nuclm of nuclear power insist the danger from
sion, 8 COAE spokesman suggested the power program. We splitting stoms has been greatly ©ag-

opposition must be using Ouija borcs &4 trusted CG&E to uphold gerated, and they have some §000 g,
1o conservative Cincinnati was: do not its "spons‘b““y to build 8 cal worst accident at Zimmer are sobering
wrust these people. Ase you going (0 belicve safe and economical plant According % 8

this organic goatherd, this aging hippie, of '
the company that for 150 years has always as possible. We tms"d the Report, there would be 9.000 initial

:;uqvggd power when you flicked the Nuclear Regulatory Iumu&‘m.ummmimjmﬁ ::ﬂnr;
There was just one problem: the organic Commission (NRO) to Sillicn. Of d*[ 'w'" "u wnh?mme s
goatherd was right. ensure its safety by potential casualties, Zimmer ranks fifth in

Whnm.wylmbook i "
eample of how not to build a nuclear supervising construction at struction. These estimates assume the worst

plant, the Clermont County operation real-  Zimmer. All three possible accident under the worst possible
lyhmmmpkofmuchmon:uwem betraedus condiuons.mdtheoddsofzhnmﬂ-
gONE AWTY. What happened at Zimmer was y . ceedingly slim N'u_c!w advocates point to

coincidences. Zimmer was born to lose, ble,:owemkﬂvithonl) this: we are mwbh.autwbaedondnwtbeHm?
and it's imponant 10 understand why, told to trust many of he same people who How many deaths are acceptable? A tenth
because the system that produced Zimmer myedmbcfmwmmakemhiu of the estimates? The population of
produced our other nucleas plants, as well,  right. This time will be different, they say. Moscow, Ohio? A few plant technicians
There have been improvements in this We promise. Trust us. and security ‘ulrds:'AndwumetMik
system, but you must wonder if they are Work remains stopped at Zimmer while Island ‘“‘acceptable’ because it didn't kil
" tupmnmxuiatoﬁgunwl how bad anyone? Zimmer may never hurt anybody
We trusted the federal government 10 mmundwhstlodo.ﬁverymmof mnuunitnlradyhn.bmxhepointh
sanction a safe, effective nuclear power ddaymunmimued $15 million, but ndon‘tkmwmnbeaunwdon'tmw
.W¢uunedCGAEtonpholdiu h'smnmuummsofoubd hovvell'umbuﬂt.thhadoacnl.E.
responsibility 10 build as safe and up. The quality of the plant is “‘indeter- Neither does the government. And until we
mniulnphmnpouibk.“/euunad minne."uysme.ovanmmn.butzimnm ﬂndout.nhlvewmmmwptm
the Nuclear Regulatory Commission can't be called safe. To be safe, CG&E us.
(NRC)wanunwufaybympeMﬁnt munbubktoprovcunphmmbdnby
eounmctionuzm\mu.Anw«banyed qudiﬁodpmonndvm followed an ap- oday.h'smwaorgetmnmmﬂ
u.mNRChadcwwuninvofme- provedduimundundnppmvedbuﬂdins I mmadliku.oodiduinl%lvhm
thing dreadfully wrong at Moscow years materials and procedures. CG&E can't do it was announced in CG&E's annual
ago. At first, the commission failed to mn.ToknowZimmetisufe.nmun mn.lumdmwswmmm.
ize the seriousness of the problem; mowmuuchmofeommionwino its year of completion, 1975. (The next
then it covered up 10 avoid embarrassmen’. spected and documented according to year, 1969, the company the
The government still refuses to reopen federal law. that the operators know what plant would be pamed after William H.
licensing heanngs. which would, in effect, could go wrong and what to do about it Zimmer, CG&E president and an employee
let us question under oath those responsi- und that we can be evacuated, if necessary. for forty-nine years. CG&E directors
predictedmephmvouldbe“uﬁuins
B testimonial to his leadership.’”) The
The Zimmer Cost Mounts tmonia) 0 esonably heathy and
’ e : danmdfordearidtymaﬁmwdwh-
R - crease 7 percent per year. Coal prices were

TR 5240 million Fm o
rorgmeedy $300 million <

1978 e v

1979 o -y, - =
F ool ““"M payers. The bigger the new equipment pur-
fa chase, of these *‘phantom taxes”
Vo

" . I =S 'lht more
J9B0 SR i i EF IR L o Sy 51 bmim the utility pocketed, and a nuclear plant

r. B i o was the biggest equipment purchase

21982 BT R i e N ' P g 51,5 billion around. Zimmer had a lot going for it.
g T L et lmm;back.wenowmwhaplmnexs

- .-‘

— . , ; e AT couldn't foresee. No one predicted the
““:‘“‘:“A *‘"‘S“! 51.85‘_“)_[“i00 1973 Yom Kippur War in the Mideast (not

e w.r?’.,"i'-"l-..»vs - it
TR W S even lsrael), so nobody anticipated the
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Arab oil embargo or that we would begin
conserving energy because of it. Nobody
knew the Midwest was enjoying its last
boisterous years before a severe recession
industry to cut power consumption.
a result, demand didn't increase by
percent a year; the figure was closer to
percent. CG&E also didn't know the
government would order severa! extremely
expensive modifications in nuclear plants
that were not part of the original estimated
cost. -

Another factor made Zimmer attractive
in 1968: low apparent risk. Utility company
shareholders do not bear the risk of new
construction — that's passed to customers
through rate increases. The Public Utilities
Commission of Ohio (PUCO) had always

3!

- -

another important nfeguud called the
Price-Anderson Act. No one expected a
major accident at a nuclear plant, but
everyonc knew that if somehow one did
happen it could be awesome. But not to
worry — just in case, the Price-Anderson
Act limited a utility’s liability to $560
million.

Besides, what was going to happen?
These things were safe, right? The federal
government had done research and written
all these strict regulations, so what could
happen? All you had to do was follow the
rules. Didn’t you?

If that were true, we might have avoided
much trouble. But at the inception of the
nuclear program, the government made a
mistake. We had incinerated more than a
hundred thousand Japanese civilians at
Hiroshima and Nagasaki by splitting atoms
and were anxious to show peaceful applica-
tions for this horrible power, to be the
atomic good guys. When the government
decided we should have nuclear power, the
Atomic Energy Commission was created
and given contradictory functions: to both
regulate and promote nuclear power. This
contradiction caused problems immediate-
ly. The government saw the successful U.S.
Navy nuclear program and thought if the
Navy could operate safe nuclear reactors,
0 could America’s utilities. All they had to
do was take the Navy's reactors and build
them bigger. This turned out to be wrong.
When the AEC’s experts counseled caution
to allow adequcie research and testing, the
AEC stopped being a regulator and started
promoting instead. Nothing would impede
our march into the nuclear age. We didn't
have time for wamings and testing. In
several cases, the AEC hid ominous reports
from the public.

“We plunged into nuclear with little
doubt and little hesitation,’”” says Con-
gressman Morris Udall, chairman of the
congressional subcommittee charged with
oversight of the NRC. "“There was no
devious or eyil purpose — we were just 100
optimistic.” Adds NRC Commissioner

Zimmer Chronology

L ST R T R T A T ST T L
1968

Zimmer announced by CG&E.
Initial site clearing and construction. Liz Scheurer, of the Ohio Office of Historical
Preservation, pressured by CG&E management over historical preservation regulations.

CGA&E takes vendor QA (quality assurance) control from Henry J. Kaiser Company,

1974-75

Kaiser repeatedly requests more QA staffing: CG&E refuses.

1975

Original target year for compietion.

1976

Vic Griffin, Kaiser's QA engineer, publicly nn his concerns. NRC investigates; no
substantive action taken.

NRC’s Terry Harpster begins working at Zimmer as inspector. He tells CG&E, NRC
administrators in Chicago and NRC officials at NRC headquariers about his concerns
over serious problems at Zimmer. No substantive action .aken.

1980

Dave Jones, 2 Kaiser employee, starts working at Zimmer. Thomas Applegate, a
private detective working for CG&E at Zimmes, calls the NRC with his allegations; the
first [E investigation of his charges takes place, with no substantive action taken.

Sherrill Nolder invesugation on behalf of Kaiser. In March, the NRC Region I1I staff
recommends a shutdown; Immediate Action Letter written instead. OlA report cen-
sored. City signs deal with CG&E in October, pulling out of licensing hearings. In

November, NRC fines CG&E $200,000.

1982

Dave Jones demoted after he talks to government. Harpster report leaked. In June,
State Senator Cooper Snyder applies political pressure on state boiler inspector. In
November, the NRC orders construction haited at Zimmer.

James Asselstine, *“We are paying a price
for not following a more deliberate ap-
proach in those early years.”

The government relied on sound utility
management. If it wasn’t going to own and
operate the nation's nuclear plants itself, it
had to. It couldn't afford the personnel re-
quired to run the civilian program the way
Admiral Hyman Rickover had run the
Navy's. This meant writing comprehensive
standards and regulation: and trusting
utilities to follow them. But the govern-
ment didn’t write those kinds of rules. It
couldn't, because it didn't know enough,
in some cases, and chose to hide ominous
research in others. The Atomic Energy Act
of August 30, 1954, contained thirty-one
refcrences to health and safety, but no
definitions. Congress seemed to assume if
the word *‘safety’’ appeared often enough,
that would make it reality. The Act copied

provisions for reactor licensing almost
word-for-word from the Federal Commun-
icaiions Act of 1934, which meant we were
to license nuclear plants in much the same
way we licensed radio stations. The govern-
ment let more than sixty utilities embark on
nuclear programs that had never been ade-
quately tested, without making sure those
utilities could handle the incredibly com-
plex technological problems involved, and
with minimal assurances the utilities wouid
obcy the rules. ‘*The whole enterprise was
handled on the basis that utilities would
master *he technology and perform well,”
says NRC Commuissioner Victor Gilinsky.
“It turned out in quite a few cases that
faith was misplaced.”” CG&E was one of
those cases.

The utility didn't waste time making its
first mistake. It was a nuclear novice, but
instead of seeking experienced help, it hired

Cincinnati SEPTEMBER 1983 #§
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David Fankhauser, a geneticist
at Clermont College: In his
laboratory, he uses radiation
to induce mutations in
specimens, and he believes
government standards for

nuclear plant radiation
emissions are inadequate.

another firm with limited experience, the
Henry J. Kaiser Company, as main con-
struction contractor. Kaiser had worked
for Armco and built some big things, in-
cluding the Hoover Dam, but its only
nuclear experience was on two experimen-
1al reactors built for the government. It had
never built a commercial plant. The situa
tion was aptly described by a local jour-
nalist as a dance of virgins.

In the early 1970s, federal regulators
didni’t moniior Zimmer construction close-
ly, assuming enlightened self-interest would
prevail. Why would CG&E build a bad
plant? What they hadn’t anticipated was
how badly CG&E underestimated its task,
and the utility’s attitude toward rules. This
attitude didn’t take long to surface. Liz
Scheurer worked for the Ohio Office of
Historical Preservation in the early 1970s,
supervising compliance with federal regula-
tions on historical and archaeological
preservation. CG&E had to work with
Scheurer to acquire the permission to build
on the Zimmer site. She and her boss, Bert
Drennan, recall that it was common 10 en-
counter resistance to the regulations and
they got some from CG&E. ‘“They were
not eager to have any kind of complica-
tion,” Scheurer says, which is understand-
able, but, ‘‘they were trying . . . to get
around the law. | was contacted by higher-
ups [in CG&E] and more or less told 1
should find a way that they wouldn't have
to comply with all the regulations. They

88 Cincannati SEPTEMBER 1980

Vic Griffin, Quality Assurance
engineer for Kaiser: He
sounded the first alarm in
1976, questioning the
instaliation of uninspected
components. Nobody was
listening.

I S I B A RO INT
probably spent a lot more effort trying to
get around them than just doing them.”
She remembers calls from Robert Wiwi,
currently vice president for electric opera-
tions, and William Dickhoner, president.

CG&E seemed to regard regulations as
penalties, and itself as a victim of politi-
cians in thrall to anti-progress, anti-
technology radicals. The company was also
cheap, and as a result, ruined the quality
assurance (QA) program meant o proteci
us from unsafe construction. An effective
QA program requires two things: a suffi-
cient staff of independent inspectors fully
supported by management and thorough
documentation for every step of construc-
tion, the importance of which cannot be
overemphasized. Paperwork was virtually
all the government relied on for regulation.
Federal ‘‘inspection’ in those days
amounted to a paperwork review. If the
licensee’s inspections were not performed
properly and documeatation not accurate
and complete, the government literally
would not know what was happening at the
site. If construction continued under an in-
adequate QA program, mistakes and safety
violations could be buried under overlying
construction and remain hidden until they
caused an accident.

CGA&E has tried to blame Kaiser for the
QA breakdown, but internal memos and
letters prove CG&E ran the show from the
beginning. The utility denied Kaiser re-
quests for additional QA staffing in 1974
and 1975, when construction began in

James Keppier, Nuclear
Regulatory Commission (NRC)
Region III top administrator:
“There was no deal cut.”’

earnest. Those at Kaiser knew trouble was
brewing. On October 14, 1974, Kaiser QA
Manager William Friedrich wrote to
CG&E Vice President Earl Borgmann:
“Every effort is being made to comply with
the drawings and specifications, codes and
standards, with a minimum number of
people, but it is becoming virtually im-
possible to continue working in all areas
with the present staff.’”’ In a January 15,
1975, reply to another Kaiser request for
more inspectors, Borgmann made a veiled
threat and unwittingly foretold the future:
*¢_, . there are trying times ahead of us and
if Kaiser expects to remain a significant fac-
tor on this project, it will have to adapt to
the situation now facing us, which is one of
austerity and hard work. It is dangerous
for us to tamper with a coastructor's
responsibility by trying to assess and decide
the proper level of his manpower.”
Dangerous or not, CG&E routinely did it.

The utility took control of the Approved
Vendors List. The AVL derived from a
simple premise — you can’ build a nuclear
plant with just anything. You have to use
proper materials. Recognizing this as one
place where utilities might cut corners, the
government requires them to buy safety-
related materials from approved vendors,
but lets them make the evaluations. Ap-
proving a vendor often means stationing an
inspector in the vendor's plant to monitor
assembly of components. You can’t inspect
a component after delivery: disassembling
it to check parts breaks the seals and voids
the warranty. CG&E would not let Kaiser
do in-plant inspections, however; they were
100 expensive. Instead, the utility company
simply read its vendors’ QA manuals. If



these checked out all right, CG&E took
that to mean everything would be fine on
any purchased components. Kaiser knew
vendors shouldn’t be trusted that far, but
CG&E wouldn't listen. The new pro-
cedures violated Kaiser policies and the
codes of the American Society of Mechani-
cal Engineers (ASME) that form the basis
for regulating nuclear construction (even
the Russians use the ASME code), but

Kaiser went along.

Things got worse. Someone decided it
would be okay to buy materials as non-
safety-related (from non-approved vendors)
then illegally upgrade them to safety-
related after delivery. One example involved
10,688 pounds of steel beams shipped Feb-
ruary 24, 1975, from Frank Adams & Co.
On the Kaiser requisition it is listed as non-
safety-related, but when a stores issue was

written for the same steel on May §, 1977,
it was listed as safety-related and pre-
sumably used that way. Was Frank Adams
& Co. an approved vender for nuclear-
grade steel? Hardly — Frank Adams & Co.
is a scrap dealer. Was this just a clerical
mistake? Possibly. But an internal Kaiser
investigation conducted in July 1981
estimated that 80 percent to $0 percent of
structural materials were handled this way.

§

Jocwn:nmh. Adnnl Wmnuu
retirernent. That partly explains how he
i endad up as the utility’s new vice presi-
P dent for nuclear operations and the man

After retiring as an admiral in Hyman
Rickuver's nuclear Navy, Williams tried
taking it easy. That didn't work — he
got restless. He tried his own consulting
business. That didn’t work either — his

back out and get a regular job.

Not that his current position is entire-
ly “regular.” Williams walked in on
. one of the nation's worst utility prob-
jems, and it’s his job to make Zimmer
“ finishable and operable, assuming the
Nuclear Regulaiory Commission gives its
permission. He professes to be pleased

with what he’s found.

' *“I’m impressed with the people,” he
.says. “I'm somewhat puzzied why the
morale is as high as it is. These guys are
on a roll out here.”

In the five months he has heid Lis new
post, Williams has begun to bring in
reinforcements from the military. The
Navy nuclear program has been an un-
qualified success, and the atomic in-
dustry has long depended on Navy-
hired three assistsnt vi~= rwesidents, all
" Navy men, to help him with Zimmer.

He has no trouble explaining why the

“He was the goddamndest diciator
© you ever saw,” Williams recalls of the
man he served under. *‘[The Navy] had
a highly competent man who was the
sole authority on how nuciear plants
- would be built and operatec.” Rickover
set training standards, nand-picked his
" officers, supervised even the tiniest
design and construction details and
made sure the military reactors were
built conservatively. The result was a
fleet of ships with safe, dependable,
cost-effeetive reactors. Williams thinks
the civilian program could have

Znnmer s New Boss

1o everyone at CO&E, admits he flunked

responsible for Zimmer since last April.

wife objected to his frequent travel. .
There was nothing left to do but go -

Adm. Joseph Williams, Jr., vice .
president for nuclear operations at =~
CG&E: “I know we're gonra find
probltms. bmnothmncm't

operated the same way, Imhc-ylhe
doesn't intend to try to run Zimmer as a
boot camp. ““I wasn't a martinet in the
Navy. 1 don't find successfully leading
people in civilian life any different from
fleading them] in military life.”

His first job has been to scrutinize
what has already been built and the
paperwork, to see what has 10 be fixed.
*I've got a hunch we’re going to find
we’ve got a scund plant. 1 know we're
gonna find problems, but nothing we
can’t resolve.” One thing he feels
necessary is betier operator training. !.»
wants better crisis simuiation. Now,
CG&E crews have to leave the site for

simulator doesn’t match Zimmer’s son-
trol room, however, and Williams

. would like to see a better one installed

on site. He wants to increase engineer-
ing support for the plant: “People say,
MyGod,lX)peopknml.
single plant?’ Absohsnely!” .
He'd also like to change some at-
titudes. He acknowiedges that in the
past people at Zimmer were too slow to
pay attention to critics. My people are
going to listen,”” he insists. ““They're
also good at sifting the wheat from the

’ exaggerated allegations, They preyona
-~ person’s natural fear of things he can-

. the Soviet Union would like for the

© Was anybody hurt? The answer is no.

. ofbengldan‘etothewblic.kmlly

* cal, you know? But [ like to do some-

Q. Public. They take advantage of the |
lack of knowadge of the untrained per- |
son about nuclear power. They make

pot s22 or touch. lmdon’nhmkdm

Wesnoqummmymndthn

nuclear industry not to be developed in
that power is going to be to the growth
of our economy. Now, how do you say
something like that without it looking
like Admiral Williams sees a Red behind
every goddamn rock? I'm not good at
articulating this in a sophisticated way."
Just as he's unabashedly patriotic,
Williams is unabashedly pro-nuciear.
He thinks the civilian program has been
better than portrayed. *“You can look at
TMI [Three Mile Island] as a success.

Did anybody receive a significant dose
of radiation? The answer is no. Should
it ever have progressed to the point it
did? Hell no. But from the standpoint

wasn't.
“liuahkemhephnsyumuhm
1 think is important. And that’s egotisti-

thing that really contributes. It’s going
to be a tough couple of years. 1 don’t
want people in Ohio to support Zimmer,
1 just don’t want them to oppose it for
reasons that are not valid.
“Come out here in a couple, three
months. You'll see some changes.”
— Dale Reiger

—_—
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William Dickhoner, president,
Cincinnati Gas & Electric Co.:
Paying the price for the early
years? Every month of delay
costs an estimated $15 million.

Even if the Kaiser i~ estigator was wrong
haif the time (and the report has never besn
refuted), that means nearly half the safety-
related construction fails to meet federal
codes. If structural material fails, it could
cause an accident. Furthermore, the Kaiser
report states: *‘. . . as a cost-saving policy,
CG&E directed that structural materials be
purchased Non-Essential [non-safety-
related] and later upgraded to Essential
[safety-related] for construction pur-
poses.” In other words, CG&E ordered the
upgrading.

There was one tragicomic episode in all
this vendors business. CG&E was forcing
Kaiser to use vendors that only the utility
had approved, violating regulations cover-
ing Kaser as construction contractor.
Someone had a bright idea for getung
around the problem: put CG&E on the
Kaiser AVL. Thus, decisions made by
CG&E regarding vendors would be accept-
able. To evervone's embarrassment, when
Kaiser checked out CG&E, the utility failed
to qualify for Kaiser's list.

Vendor and material problems were only
pait of CG&E's demolishing of the QA
program. For QA inspectors to do thewr
job, they must be independent and backed
by management, because they're not
popular on construction sites. Nobody
likes being graded and no boss likes to hear
that part of his job must be 1 reported and
halted for rework. Because of this, federal
law requires that utilities and construction
departments grant total independence to
QA inspectors and prevent harassment and
intimidation. At Zimmer, inspectors were

8 Cincnnat SEPTEMBER 1983
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Earl Borgmann, vice president
of general engineering at
CG&E: An exchange of
memos, a veiled threat and a
forecast of ‘‘trying times
ahead.”’
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constant'y pressured not to hold up con-
struction. As Zimmer took longer to build
and the price increased, this pressure inten-
sified. At times, things got rough. Dousing
inspectors with buckets of water was one
means of getting the point across. Accord-
ing to Dave Jones, there were others. Jones
was a burly Kaiser employee made special
assistant to the site QA manager in Novem-
ber 1980. Kaiser thought enough of him to
give him considerable responsibility, but
when he tried to do his job he ran into op-
position. When he persisted, he says, other
workers, ‘‘team players'’ who regarded
him as a troublemaker, started dropping by
his office and asking him how he felt.
““You know, Dave,’’ they'd say, ‘‘a guy like
you has to start thinking about his heaith.”
Jones says he understood the message, but
didn't care. He'd grown up tough and
didn’t like being leaned on. By 1982, he'd
made enough people mad to be demoted.
CGA&E publicly branded him a disgruntled,
low-level clerk, ignoring the fact that this
“low-level clerk’’ had been on Kaiser
organization charts just one step below the
site QA manager.

The other key element of a good QA
program is the documentation required by
the government showing where all parts
were bought, who installed them and what
procedures were followed. The builder
must record every welder, every weld, every
piece of pipe and valve, and document
every design change and nonconformance
to standards found by inspectors. Why so
much fuss? There are many important

Thomas Devinc of the
Government Accountability
Project (GAP): Tipped off by
a private detective, he gathered
enough evidence to help
convince the government to
reopen the investigation into
Zimmer.
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reasons. Welding is the glue holding a
nuclear plant together. At Zimmer, there
were many different welding procedures,
all of which had to be done properly by an
adequately trained welder. Thus, weider
certification was critical and so are weld
records. If a welder’'s work begins to
disintegrate, for example, repair crews
need to find and check his other welds. if a
section of pipe proves defective, in.pectors
must know where else it was used so it can
be replaced. If a change was made in
design, technicians need to know so the
final blueprints match the actual plant.
Documentation is the road map that allows
monitoring and correction of problems.
What's more, without proper documenta-
tion, the NRC was blinded. During most of
Zimmer’s construction, the NRC did not
inspect hardware, only the paperwork. Its
entire inspection effort depended on the
accuracy of that paperwork. Because the
paper was bad, those early inspections
weren't worth much.

The scope of the problem is staggering.
At the Cincinnati Environmental Advisory
Council hearings in September 1982, the
NRC'’s Dorwin Hunter estimated the num-
ber oi missing documents at four million.
The NRC since has backed away from that
number, but the true figure is clearly very
high. The NRC must track down 2,400
welders now scattered around the world, to
check their qualifications. A Kaiser in-
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vestigation stated that 42,000 purchase
orders must be reviewed to check for bad
materials. The government probably will
never find a lot of the paper.

In some cases, that's exactly what utility
officials wanted. One important document
in nuclear plant construction is the Non-
conformance Report, or NR. NRs must be
written whenever an inspector finds
something that does not meet construction
standards. Copies of all NRs are forwarded
to the NRC. Internal documents and testi-
mony by various CG&E and Kaiser person-
nel show that throughout construction
CG&E strove to reduce the number of
NRs, not by seeing to it that work was done
right the first time, but by circumventing
the system. At meetings, CG&E employees
discussed how problems could be dealt
with without writing the required NR, in-
venting substitute forms which did not im-
pooeurictmecﬁonmdudsorhavno
be turned into the NRC. NRs were altered
with correction fluid or voided without due
cause. In later years, when Zimmer was
under intense scrutiny, CG&E wrote new
procedures designed to identify habiiual
NR writers among inspectors and have
**heari-to-heart talks'® with them.

The government admits *‘whistieblow-
ers'’ deserve most of the credit for reveal-
ing the truth about Zimmer, but they had
little effect at first. Nobody listened. The
anti-Zimmer activists must share part of

the blame for that. In the early days of
their opposition, they were naive. They
thought all they had to do was lay their in-
formation before the public, which would
be attentive and demand action. Instead, a
conservative constituency took one look at
this collection of complainers, who remind-
ed them of the anti-war movement of the
'60s, and dismissed them as malcontents.
CG&E didn't have to refute any charges,
because no one looked past surface impres-
sions to hear them in the first place. The
anti-Zimmer people didn’t understand
pnchc'n;anditcoﬂﬂmmofeﬂon.

Not only did the public fail to listen — so
did the government. It missed its first
chance in 1976, when a Kaiser QA engineer
named Vic Griffin went public with his
concerns about installation of uninspected
components. It missed its second chance in
1980 with Thomas Applegate, a private
detective working for CG&E at Zimmer,
who'd called the NRC after being fired
when he reported to CG&E evidence of
faulty welds anJ falsified field documenta-
tion. Each time, the NRC crdered investi-
gator Gerald Phillip .nd its Office of In-
spection and Enforcement (IE) to conduct
an inquiry. In Griffin's case, nothing ever
came of the IE probe. As for Appiegate, [E
reported one minor paperwork violation.
Cases closed.

Except Applegate refused to just go
away. He went to Washington and, while

making the rounds, spoke to a young law-
yer named Thomas Devine, of the Govern-
ment Accountability Project (GAP). GAP
decided 10 represent Applegate, and
Devine began interviewing Zimmer workers
in Cincinnati. By December of 1980, he
had enough evidence to contact the NRC,
which agreed to reopen the investigation,
but not just because of Devine. A former
Zimmer QA irspector working at another
nuclear plant coincidentally had started
telling the NRC of serious violations he
knew aboui.. The NRC finally suspected
that its investigatcrs and inspectors had

The NRC dispatched IE to Zimmer
again, but it did something else, too. The
government agency decided to investigate
itself, calling on people from its Office of
Inspector and Auditor (OIA) and teiling
them to find out if something had been
wrong with [E's earlier work. OIA investi-
gators interviewed NRC personnel from
December of 1980 to February of 1981, and
examined “ocumentation from the first
Applegate investigation. What they found
was embarrassing. In an October 1981
memo to NRC Chairman Nunzo Palladino,
OIA Director James J. Cummings described
it thie way: “‘Fundamentals basic to all
investigations were simply not observed . ..
The investigative file contained no results
of interviews ar all nor was there any de-
tailed record of copies of documentation
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Zimmer

reviewed {emphasis Cummings’s].”” IE ap-
parently hadn't interviewed witnesses or
reviewed welding documentation. Further-
“sore, investigators clearty hadn't bothered
to go into the plant and look at the welds
Appiegate had noted as having probiems,
despite his having listed the welds by their
identification codes. IE had simply in-
dicated no problems were found. If some-
body had gone into the plant, he would
have discovered that weld #/RH<42 didn't
exist anymore (it had been improperly cut
out) and weld #CY606 was covered by con-
crete, so nobody could tell if it had been
done properly or not. Also, the IE report
had mentioned, in its one finding of infrac-
tion, that *“‘a CG&E official” had im-
properly ordered the closing out of an NR
on defective piping; what OIA found was
that this wasn't any ordinary “‘official,"
but QA Manager William Schwiei;. This
was direct implication of a top CG&E offi-
cial subverting the QA program, and IE
had not pursued the lead.

OIA investigators also spoke to an NRC
man named Terry Harpster. Harpster had
been a hard-nosed preoperations start-up
inspector for the NRC’s Region 111, which
has jurisdiction over Zimmer. He was sent
to Zimmer in October 1977 and didn’t like
what he found. He thought CG&E didn't
appreciate the amount of resources needed
to operate a nuclear plant, that the plant
was understaffed and that too many un-
trained personnel were involved. He said
he'd found an employee entrusted with
supervising the start-up operation who had
only three months' experience. Further-
more, the QA inspectors weren’t able to do
their jobs correctly. Harpster finally con-
cluded that Zimmer was out of control. He
told OIA investigaiors John Sinclair and
David Gamble that he had tried to resolve
these problems informally with CG&E,
working up to Earl Borgmann, with no
success. Then, Harpster said, he went up
the NRC Region [1I management chain to
James Keppler, the top administrator, and
reported his findings (Keppler recalls this
taking place in 1978 or 1979). Harpster said
he managed to set up a meeting at NRC
headquarters to discuss CG&E problems in
July of 1978 only after ‘‘screaming.’” By
the time he'd left Zimmer in March 1979,
to join the team investigating the accident
at Three Mile Island, he'd heard nothing
about any action on his complaints.

The information Sinclair and Gambie
wrote in their report, which was filed April
7, 1981, was explosive. The NRC was
belatedly recognizing how much it had
missed for years. Now, here was this OlA
report revealing that IT's investigations
had been inept and that top people in the
NRC had been toid how bad things were at

Zimmer back in 1978, if not earlier. The
public was going to scream if it learned
how much the NRC had known, and for
how long. Heads might roll. What to do?

The answer was to cover up, censor the
report, do 4 little ““‘word engineering,” in
the NRC's euphemistic lexicon. The OIA
report was rewritten repeatedly from April
7 to August 7 at the direction of OlA
Director Cummings. The idea was simple:
leave the attachments — the inches-thick
stack of supporting evidence — untouched,
but dilute the summary so that, while it
wouldn't lie, it would cloud the truth.
Cummings knew that few people would
bother to look at the attachments. Who
had time, or sufficient interest? Most
would just read the transmittal memo and
the summary, and nobody would get ex-
cited because by now that summary didn't
say much of anything.

Well, two people did get excited —
Gamble and Sinclair. When they read the
final report and checked the attachments,
they were angry. A diluted summary was
one thing — that was routine around the
NRC. But the Harpster report had been
pulied from the document altogether.
Sinclair and Gamble wanted to know why,
and they went to their boss, Arthur
Schnebelen. Schnebelen, in turn, took
them to confront Cummings.

Cummings defended his decision, saying
that the Harpster material was inconsistent
with the thrust of the OIA investigation
and therefore should not be included.
Gamble and Sinclair replied that it was an
investigator's job to report what he'd
found, whether it fit the original mission or
not. Schnebelen tried to get the Harpster
document out in a different way, arguing
that since information always seemed to
leak anyway, why hide it? Just mail it
under a separate cover, as in, ‘“We don’t
know what to do with this, but we thought
you should see it anyway.” Cummings
didn’t like that idea, and countered with a
shrewd bureaucratic move. Create a third
file, he said, just for Harpster. Gamble and
Sinclair knew this would bury the report,
because no one would ever know to ask for
the ““Harpster file,"” and they objected
again. Cummings finally decided to hoid
the document and include it in a later OIA
report, this one covering an OIA investiga-
tion into possible criminal actions at Zim-
mer. Because the criminal investigation has
never been concluded, the OIA criminal in-
vestigation report has never come out. The
Harpster interview did make it out, how-
ever: it was leaked to GAP in July of 1982.
After GAP's Tom Devine went public with
it, an Office of General Counsel attorney
named Rick Parrish contacted Sinclair and
Gamble and told them Harpster, now high-
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er up in the NPC, was writing a statement
refuting the report’s accuracy. Gamble and
Sinclair sad to warn Harpster that if he did
that, they'd sign affidavits swearing to its
accuracy. Furthermore, they'd publish
their notes. Harpster apparently realized
they meant business and backed off.

his was not the only example of

“word engineering.”” By July of

1981, NRC investigators were clos-
ing in on CG&E, accumulating evidence
that the utility was behind the breakdown
of quality assurance at Zimmer. On July 9,
John Sinclair and another investigator,
Albert Puglia, interviewed CG&E’s
William Schwiers, who was about to retire
after several vears as QA manager for Zim-
mer. He began the interview criticizing
Kaiser, stating the contractor had not giver.
its QA persornel sufficient independence
from the construction department. Asked
about Kaiser requests for additional QA in-
spectors, Schwiers replied that he believed
all such requests had been honored. Then
the investigators played their trump card.
They told him they had asked for docu-
mentation from Kaiser that would prove
CG&E'’s role in denying those staffing re-
quests, and that Kaiser had agreed to turn
it over. Faced with this, Schwiers admitted
he’d had ‘‘some authority”” in denying re-
quests for more inspectors, that “‘on
paper’’ it looked like he was i control. He
couldn’'t remember who had attended
management meetings at which those re-
quests were discussed, but noted that he
reported directly to Earl Borgmann. As the
interview progressed, Schwiers became
more agitated. He gave a few answers that
he could not explain, then stated that he
was under ‘‘tremendous pressure’’ at Zim-
mer. Finally, he refused to answer any
more questions with more than ‘‘yes’ or
llm."

This interview was important as evidence
of CG&E's culpability in wrecking the
Zimmer QA program. But, again, the sum-
mary of the investigation was diluted so
that the Schwiers interview was only men-
tioned, not discussed, with no clue to its
significance. If anybody bothered to read
all the cttachments, they found it iast in the
pile, behind fifty-one others.

The NRC wasn't the only organization
trying to hide what it kriew about Zimmer.
upgrading of non-safety-related material to
safety-related was written by Sherrill
Noider, Kaiser supplier quality engineer.
She had been sent to look into that specific
problem, as weil as to determine the ade-
quacy of document control, assess vendor
evaluation and judge compliance with pro-
curement regulations. Nolder interviewed

Kaiser personnel at Zimmer July 21-31,
1981, and filed a twelve-page report listing
numerous violaticns and ftmplicating
CG&E in the breakdown. Kaiser thought
enough of her to send her back to Zimmer
within months to conduct another in-
vestigation, but her first report was kept
under wraps. Kaiser did not report the
findings to the NRC. When copies later
mysteriously arrived at NRC headquarters
in a plain brown envelope, Noider was
fired, She is suing Kaiser,

More than just cover-ups prolonged the
abuses at Zimmer. The NRC was excruci-
atingly slow to face that Zimmer was not
simply a series of isolated incidents, but a
widespread breakdown. By March of 1981,
the NRC was tracking more than 600
allegations found by its second IE in-
vestigation, including illegal voiding of
NRs, harassment and intimidation of
quality assurance personnel, cosmetic
rework that merely hid problems, pressure
on inspectors from Kaiser management
and reassignment of those too insistent on
proper work, bad welding procedures, a
bookmaking operation run out of a plant
security office and several serious construc-
tion flaws, including some in the suppres-
sion pool that protects against a meitdown.
At a Region 11 meeting held at the end of
Masch of 1981, the staff laid it on the line
— Zimmer should be padlocked. Con-
struction had to stop until investigators
could learn what exactly was happening.
But Region 111 boss Keppler wouldn't do
it. The investigation would continue, he
said, but so would constructiun. Keppler
met with CG&E's Borgmann on March 21.
NRC sources iasist Keppler and Borgmann
worked out a deal, something Keppler
strenuously denies. ““There was no deal
cut,” he says. Whatever happened at the
meeting, on April 8, 1981, Keppler issued
an ‘“‘Immediate Action Letter,"” which was
the first real step taken against CG&E. The
letter ordered the utility to take several cor-
rective actions regarding quality assurance,
but it fell far short of a stop order. Keppler
maifitains this was adequare, that a shut-
down was not called for because the in-
vestigation had revealed only ‘‘program-
matic,”” not hardware, problems. At a
Region 111 staff meeting a few weeks later,
a top official from NRC headquarters, Vic
Stello, also argued that the staff was only
digging up paperwork problems. What was
the big deal, where were the hardware
problems? Keppler's and Stello’s logic is
curious for two reasons. First, as has been
explained, a breakdown in paperwork is no
trifle, given the importance of documenta-
tion. Second, both Keppler and Stello
knew that investigators hadn’t found hard-
ware problems yet because they hadn't had
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tually resulted in the November 1981 im-
position of $200,000 in fines on CG&E for
QA problems. The NRC still tried to
downplay the extent of hardware prob-
lems, but as of January 1982, it was still
tracking those 600 allegations. Aliegations
are not proven deficiencies, but the NRC's
long insistence that there seemed only to be
paperwork problems is one more example
of its lack of candor. There was more con-
cern with reputation than regulation, and
because of this, construction would con-
tinue for another year before the NRC
finally ordered a halt.

The public had one last *‘guardian’’ dur-
ing these years — elected officials. But they
weren’t much help. One, State Senator
Cooper Snyder, tried to apply political
pressure to the Ohio chief boiler inspector
when the inspector refused to certify Zim-

., mer. Snyder, a Kecpublican from Blan-

| chester (his district encompasses Clermont

"L 74| County and Zimmer), can list among his
. 3| legislative triumphs a successful 1980 effort

| to prevent cockfighting from being made a

+ | felony. He defended it as good family fun,

stating on the statehouse floor: “‘I do not

know of young people in chicken families

on drugs.”

| Under Ohio law, Zimmer could not
operate unless the chief boiler inspector

.. | Donald Milan certified it as an approved

pressure vessel. When the news broke in

| the May 28, 1982, edition of the Enquirer

that Milan would not approve Zimmer,
Snyder called him and invited him to his

7| office. When Milan arrived, Snyder greeted

him with, *“Well, Don, that’s the end of

> | Zimmer." Milan disagreed, the two chat-

ted amiably and Milan left.
|  He was on the road a few days later
when he called his office and learned that a
' | meeting was scheduled for June 2 involving
| Earl Borgmann and Richard Jagger, assist-
ant director of inspections for the National
| Board of Boiler & Pressure Vessel Inspec-
tors. Milan decided he'd better show up at

. | that meeting, and returned to Columbus.

When Snyder walked into the conference,
Milan knew what was going on. State
boiler inspectors are under considerable
| political pressure not to hold up expensive
projects like Zimmer. Milan knew Snyder
was there to pressure him into changing his
: | mind about certifying the plant, and he

| didn't like it. He told the senator, ‘I don’t
like dog collars on dogs, much less on
myself.”” The meeting ended with Milan
standing firm. Borgmann later wrote a let-
ter to him stating that CG&E would fully
| comply with the inspector’s wishes, and it
has, seeking certification. Snyder has
resorted to denigrating Milan by inventing
a new version: of the Columbus meeting.

mistaken in refusing to certify Zimmer, but
that Milan realized his mistake at the June
2 meeting. “‘It was a stunning revelation to
the inspector,” Snyder says. Other par-
ticipants in the meeting refute Snyder's new
tale.
The other state official whose district in-
cludes Zimmer, Sue Fischer, state represen-
tative from Clermont County, hasn’t been
much help either. She's new in office and
knows little about the plant, but that didn’t
stop her from publicly allying herself with
pro-Zimmer groups at a recent ‘‘Zimmer
Area Energy Forum."” When questioned
by a reporter at the gathering, Fischer saw
no problem with publicly declaring a posi-
tion on an issue she knows little about.
“*Send me some material on it,”" she urged
the reporter.

Cincinnati City Council finds itself in a
bind of its own making. The city was an of-
ficial intervenor in the Zimmer licensing
hearings, based on concerns for monitoring
radiation released into the atmosphere and
Ohio River in the event of an accident.
CG&E and the NRC staff opposed the
city's request for monitors, and the city
was pessimistic about its chances, facing
that kind of opposition. Despite its strong
position, CG&E struck a deal with the city,
signed October 21, 1981, in which CG&E
would provide water and air moritoring
data (air only if there's an *‘emergency ac-
tion" at the plant) in return for the city
withdrawing as intervenors and agreeing to
stay out of the licensing process from that
point on. Why would CG&E make such an
arrangement when the city seemed sure to
lose at the licensing hearings? Only CG&E
officials know that answer, and they re-
fused to be interviewed for this story. But
it's interesting to note that only thirty-five
days later the NRC levied the $200,000 fine
on CG&E, and that Councilman Guy
Guckenberger acknowledges that had the
fine come first the city would not have
signed the agreement. Was CG&E tipped
off about the impending fine and anxious
to back the city into a legal corner?
Possibly — there are people within the
NRC who keep anti-Zimmer people in-
formed of NRC activities. CG&E could
easily have its own source of inside
information.

The city has legal grounds for demand-
ing reformation of the agreement, or
repudiating it, out council is waiting to see
what happens next. Guckenberger has been
the most vocal with his concerns, and he’s
not particulasly happy with his colleagues;
he feels they're not sufficiently versed on
the details. ‘“We cannot leave it to someone
else to meke sure the plant is completed
safely,”” he says.
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nd s0, here we are today. The price
Au; for Zimmer probably reads

about $1.85 billion by now, of
which we’ve paid an estimated $184.3
million and will surely pay much more
before we're through. Construction re-
mains halted while management and hard-
ware audits are concluded, and we must
still trust the same organizations that got us
here. CG&E is conducting its "‘Quality
Confirmation Program,” and this time
promises to acknowledge all problems and
fix them. The NRC Region (I staff is
supervising the QCP and audits, and says
this time they won't miss anything. CG&E
shareholders are nervously watching their
investment (the utility is currently con-
sidered a bad place to put your money),
while the company has a tough new vice
president for nuclear operations, Joseph
Williams Jr., a retired admiral from the
nuclear Navy who may be what CG&E
needed from the start. The NRC senses
that the public is getting fed up, but once
again all we have to go on are promises.
The NRC still won't reopen licensing hear-
ings. As Commissioner Victor Gilinsky
candidly notes, “There is tremendous
hostility heve toward public hearings as a
vehicle for regulatory action.'” Gilinsky
favors those new hearings. He has pictures
of only two plants on his office wall, Zim-
mer and Three Mile Island. But his vote
probably won't be enough. The NRC
doesn’t want us involved. It prefers to tell

us what's good for us, and it doesn’t want |
to admit the extent to which it helped |
create this fiasco. We are due an account- |
ing. We are owed licensing hearings. We |

will probably get ne.ther,

Perhaps the most frightening thought is
that while Zimmer was out of control, the
plant was 97 percent completed. But for a
few tenacious people wha refused to shut
up, Zimmer would be a fait accompli.
Nobody asked us if we wanted a nuclear
power plant twenty miles upstream. We
don’t get to choose whether to pay for it.
Nobody knows what it wiil cost to finish it.
It may never run at anvthing near accept-
abie efficiency; the nation’s other reactors
generally have poor operating records. And
even if it does run well for the full thirty-
odd y=ars of its projected life, we're still
faced with decommissioning: the site will
be ‘‘entombed’’ and guarded for 104 years
while the radioactivity lessens, and then the
reactor will be dismantled, assuming some-
one has figured out what to do with all that
radioactive waste. Nobody knows what
that will cost, because nobody has ever
done it. Nobody even knows how to do it
— but somebody will think of something,
says the nuclear industry. Trust us. Sound
familiar? (-

BUSINESS MEETING?
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ZIMMER

Torrey Pines study lays the blame
for failures on CG&E’s management

TORREY PINES Technology pre-
pared an alm~s. 400-page critical
evaluation of Zimmer Nuclear Power
Plant and found a great deal wrong
with CG&E's management.

Torrey Pines found that CGEE
executives put cost considerations
ahead of quality assurance, that the
general contractor had no prior or
concurrent experience in bullding
nuciear power stations, that CG&E
President William H. Dickhoner did
not have an accurate picture of the
project’s problems and inadequacies.

But the conclusions contained In
the Torrey Pines report corroborate
many of the charges leveled by
CG&E's critics over the years. That, In
turn, only serves to reinforce another
of the report’s findings — that the
general public now assumes the
corspany s guilty untll proved inno-
cent.

If that was once an unfair burden
for the firm, now it is a stigma of
CG&E's own making Ther2 just Is no
other way to put it. CG&E manage-
ment knew, and should have recog-
nized from the outset, that a con-
struction project of this type would
require extraordinary attention to
records and quality control. The
company had to expect that it would
be called Into account by anti-nu-
clear interests, the federal govern-
ment and, eventually, the public.

But CG&E proceeded with what, in
hinds'ght, can be regarded as a kind
of institutional arrogance. When the
first signs of trouble surfaced, CG&E
embarrassed itself by its Inability to
answer accusations with hard evi-
dence. The deeper the Investigations
went, the greater CG&E's lroubles.
Now Torrey Pines has found that
records for the plant were confused,
incomplete, difficult to retrieve and
possibly invalid.

Management also failed during
the early years to ensure that con-
struction was co-oedinated with &

workable system of on-site inspec-
tions and specifications checks.

Torrzy Pines, while allowing that
neither CG&E nor general contractor
Henry J. Kaiser had experience
bullding nuclear plants, also levels its
most damning indictment -~ that
profits/costs meant more than qual-
ity assurance.

CG&E’'s management has no ex-
cuse for Zimmer's probiems. Torrey
Pines charges that project manage-
ment shouid have been aware of
Zimmer's problems and shoitcom-
ings. So, too, should the company's
highest management.

Consider that the Zimmer plant
began as a multimillion-dollar
expansion that soon exceeded a bil-
lion. Consider, too, that nuclear
power is a relatively new technology
that tends to make the public nerv-
ous. Is it likely that upper manage-
ment would remain aloof in such a
high-stakes game? Is it reasonable
now to plead ignorance?

CG&E behaved In this affair very
much like a government agency. As
more and more problems were dis-
covered, they were discounted or the
blame placed elsewhere.

As costs continued to mount, they
were passed on to consumers through
work-in-progress rate hikes. For all
its problems, CG&E did not endure
the kind of corporate disruption that
Zimmer would have brought down on
any other private industry.

Torrey Pines recommended &
wholesale replacement of construc-
tion and operations management

groups. That's a reasonable first step. |

But the responsibility for Zimmer
does not stop at that level Questions
need to be asked all the way to upper
management. That Is surely the only
way popular confidence in the
company will be restored. It may be
the only way the plant will be com-
pleted without more costly delays and
overruns.

v ——



f

editorials

EXHIBIT 5

Tolor

GThe &

Cincinnati
Post

Editor
Thomas E. Dunning
Editorial Page Editor

800 Broadway. Cinonnat,, Ot 45202 (513)5352-2000 Wednesday. August 24, 1965

The Zimmer report

The report of Torrey Pines
Technology, the San Diego-
based engineering firm hired
fcur months ago to analyze
safety procedures at the belea-
guered Willlam H. Zimmer Nu-
clear Power Station at Moscow,
0., offered no startling revela-
tions but its recommendations
to Cincinnati Gas & Electric Co.
management and the Nuclear
Regulatory Commission-
which appeared in Cincinnati
newspapers this week —should
be studied by every member of
this community.

That is because no issue has
been more central to life here—
nor more divisive—than the
construction of Zimmer. Its
muiltitude of problems since
the mid-1970s has been the
subject of exhaustive public de-
bate and study. Let it be sald

‘munm not always easy W

te the safety-concerned
eritics from those who opposed
all nueleu-snenm‘i‘ wn}r on
{losophical or political, or
& solid, grounds. But CG&E
management, says the Torrey
Pines report, did not even at-
tempt to make such distinc-
tions, reacting negatively to all
criticism. "

The study levels most of the
blame for construction prob-
lems and delays at the planton
CG&E management, painting 8
picture of a project virtually
out of control. The bottom line
for the company, it says, was
not quelity and safety assur-
ance but cost and completion
schedule. Even today, the re-

adds, construction records
are neither complete nor easily
retrievable.

The Nuclear Regulatory
Commission also comes in for
{ts share of lumps. Not until

after the accident at Three
Mile Island in Pennsylvania
did the federal agency, charged
with the licensing of nuclear
power plants, become aggres-
sively concerned about
Zimmer's shortcomings. In
November 1981, the NRC fined
CG&E $200,000 for quality assur-
ance breakdowns; the following
November it suspended all
safety related work and called
for the independent study.

Whiie the report presents &
bleak picture, it is not a hope-
less one. The remedies would go
far to rebutld public confidence
in Zimmer and, finally, get It
operating safely. The Torrey
Pines study recommends the
hiring of an engineering firm
to take over the dally manage-
ment at the station, suggests
the election of a new board
member with expertise in the
nuclear industry, and urges the
establishment of a new com-
mittee of the board to monitor
Zimmer independently, with its
own staff of advisers. The
board, concludes the recom-
mendation, should include “a
respected leader from the Cin-
cinnati community.”

These recommendations will
not be cheap to implement—
the study alone is estimated W
cost $500,000, and CG&E and Its
Zimmer co-owners, the utility
companies of Dayton and
Columbus, already have $1.7
billion invested in the plant.
Safety, however, knows no
price. Most costly ultimately
would be to allow the long
shadow of doubt that Zimmer
has cast to continue to darken
this community. CG&E's own
report to the NRC, due shortly,
will also make compulsory
reading for all who now live in
that shadow.
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« EXHIBIT 7

GOVERNMENT ACCOUNTABILITY PROJECT

Institute for Policy Studies
1901 Que Street, N.W.. Washington. D.C. 20009 (202) 234-9382

October 3, 1983

Admiral Joseph Williams, Jr.
Senior Vice President
Cincinnati Gas and Electric
139 East 4th Street
Cincinnati, Ohio 45201

Dear Joe:

As promised in our September 29 telephone conversation, this
letter provides a record of the Miami Valley Power Project's (MVPP)
offer for expedited Atomic safety and Licensing Board (ASLB) hearings
on the Zimmer nuclear station. In exchange, Cincinnati Gas and
Electric (CGSE) woald drop its opposition to reopening the record
for litigation of MVPP's eight proposed contentions.

The proposal is tailored to address the specific concerns you
raised at our September 22, 1983 meeting. You discussed the undesirabl«
side effects even from expedited hearings, which you said would
detract from time that you and your top managers spend on the job
and could drag on for years. You pointed to the Comanch~ Peak
hearing as a three-~year "expedited” proceeding.

I am confident that the following proposal can achieve both
MVPP's goal for effective public participation resolving the Quality
Assurance (QA) deficiencies at zimmer, and your concerns as
expressed above:

1. MVPP and CG&E will stipulate a specific time limit for
completicun of hearings on the eight proposed contentions. This time
limit will guarantee that the hearings are completcd early enough
so that any .celevant ASLB orders could be incorporated into your
upcoming constructic - completion program.

2. MVPP will negotiate with CG&E to determine mutually acceptabl:
corrective action for all allegations contained in the first seven
proposed contentions. The agreement upon adequate corrective action
would not imply that the original allegations were correct. The
October 10 meetings that you are holding at my suggestion with
whistleblowers could be the first step toward defining a common ground
MVPP will withdraw all such allegations from its contentions prior to
commencement o. disccvery for the hearings. MVPP would reserve the
right to reintroduce any such issues if the agreed corrective action
were not implemented.
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3. MVPP will agree to stipulate discovery and testimony
schedules so that productivity conflicts are nonexistent or minimal.
To illustrate, MVPP will conduct depositions on nights and weekends,
if practical arrangements can be agreed to record the transcripts.
1f schedule conflicts cannot be resolved for specific CG&E witnesses,
MVPP will agree to substitution of other utility representatives
authorized to speak on the same topics where feasible. For example,
Mr. Borgmann is quite familiar with the QA issues and may now have time
to testify.

This proposal inherently puts a cap on excessive time delays,
minimizes interference with your program, and guarantees that the
relevant QA issues even for discovery are shrunk to include only those
for which a solution is in dispute. MVPP will consider any modifi-
cations after you have an opportunity to review the plan with counsel.

On a separate matter, I have been informed of your recent speech
attacking the intervenors as "shrill” and not interested in getting
the plant on line. Joe, I am disappointed that you are still
resorting to the old tactic of attacking the motives of the public
critics who have exposed Zimmer's problems. Your predecessors said
we were shrill, too, but we were right.

In light of your accusations, you should welcome reopened licensing
hearings. If our charges are empty hysteria, hearings will help
assure the plant's completion by discrediting the intervenors and
regaining public confidence.

To illustrate your beliefs, you have criticized MVPP's challenge
to Mr. Dickhover's continued leadership. We wish Mr. Dickhoner the
best. MVPP simply does not feel secure with public safety at the
mercy of Mr. Dickhoner's policies. In this respect, our concerns are
consistent with those expressed by the Nuclear Regulatory Commission
(NRC) Commissioners on September 27. Surely you would not dismiss the
Commissioners as "shrill.”

There should be no confusion about MVPP's goal at Zimmer == full
enforcement of the Atomic Energy Act; no more, no less. If it is
possible to achieve that goal and still complete the plant, fine. 1If
not, so be it. If MVPP's goal is yours as well, we can work together
constructively. My proposal for whistleblowers to meet and hopefully
work with you on correcting the guality assurance breakdown was
evidence of MVPP's good faith. I hope that you take these constructive
efforts seriously. We dc.

Sincerely,

Thomas Devine
TD/ea . Legal Director




- EXHIBIT 8 -
37042 Avon
Lake Villa, I1 60046
June 29, 1983

Helen F. Hoyt

Administrative Law Judge

U.S. Nuclear Regulatory Commission
Mailstop E-W 439

Washington, D.C. 20555

Dear Judge Hoyt:

On June 7, 1983 I was interviewed at your request
concerning your investigation of irregularities in the
NRC's Office of Inspector and Auditor 1981 investigation
of another NRC investigation at the William H. Zimmer nuclear

power station in Moscow, 0Qhio.

During the course of this interview, which was transcribed
by a court reporter, I provided information relative to the
1981 OIA investigation. But I also used this forum to inform
the NRC about mismanagement of other OIA investigations, partic-
ularly the OIE investigation conducted at Zimmer in 1981. In
1ight of recent congressional and D0J criticisms of the NRC
investigative program, and due to the forthcoming ASLB decision
whether to hold licensing hearings, I feel that the information
I provided to you should be reported immediately *o the Commissioners
and the ASLB panel on Zimmer. Also, as we discussed earlier I
would 1ike a copy of my transcript for my own records.

As you well know, 1 feel strongly that the testimony 1
gave would have a major impact on the decision to hold licensing
hearings and perhaps trigger a wider investigation into Region
111 and OIA's handling of the Zimmer inyestigation from a safety
standpoint, and also why the NRC did not vigorously pursue
allegations of criminal misconduct by utility and contractor
personnel at Zimmer. This second issue is very significant for
the Commissioners in light of recent D0J criticisms of NRC's

performance in this area.
Thank you for your immediate attenti
matter.

on to this serious

Sincerely,

( »%&%

James B. McCarten

cc: Commissioners
Zimmer ASLB panel
Julian Greenspun, DOJ
Cong. Udall, House Interior Comm.~
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(513) 221-6877

September 27, 1983

Honorable Nunzio Palladino, Chairman
Honorable Viector Gilinsky

Honorable James Asselstine

Honorable Thomas Roberts

Honorable Frederick Bernthal

United States Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Commissioners:

On behalf of the Miami Valley Power Project ("MVPP"), the
Government Accountability Project ("GAP") of the Institute for
Policy Studies ("IPS") presents these comments on the August 1983
Torrey Pines Technology ("TF") Independent Review of Zimmer
Project Management ("Torrey Pines Report"). PP recognizes
that the report is a significant addition to the public record on
Zimmer. However, MVPP is concerned that the Torrey Pines Report

is seriously compromised by two fundamental flaws: 1) manipulation
of the record; and 2) suspect policy judgments.

MVPP requests that the Nuclear Regulatory Commission
immediately take the following actions:

(1) Obtain and publicly disclose all information received
and/or generated by Torrey Pines during its management review.

(2) Thoroughly question Torrey Pines representatives on the
nature and basis for the underlying assumptions and values used
by Torrey Pines in selecting and evaluating options for manage-
ment structures to complete the Zimmer nuclear power station,
as well as the criteria for assigning weight to the different
variables used in the evaluation.

(3) Direct Region III Administrator James Keprler to require
establishment of a Zimmer Public Oversight Committee ("ZPOC") as
a condition to permit resumption of construction at Zimmer. The
ZPOC should have:

(a) full access to information;

(b) the authority to subpoena witnesses to testify
under oath at "legislative-style" oversight
hearings;

(e¢) the responsibility and authority to establish a
’ whistleblowing channel to which Zimmer employees
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could make legally protected, confidential disclosures
of NRC or program viclaticns for ZPOC investigation
and report in cooperation with the NRC staff; and

(d) predominantly public membership, representative
of the community and the zitizen organizations
which have actively monitored resolution of the
Zimmer quality assurance breakdown to date.
Membership should be consistent with the guidelines
proposed in an August 26, 1983 letter to Mr. Keppler
from Sister Alice Gerdeman, Steering Committee
Chair of i?e Coalition for Affordable Safe Energy
("CASE"). (Attachment 1).

(4) Grant the relief in MVPP's pending May 26, 1983 petiticn
under 10 CFR 2.206 by removing the Cincinnati Gas and
Electric Company ("CG&E") from management control of
the qual{ty assurance program at Zimmer.

The basis for this relief is summarized in the examples of
generic and specific deficiencies presented below, wnich are
1llustrative rauther than comprehensive of the anaiytical
weaknesses in the Torrey Pines Report.

I. Manipulation of the Record

The Torrey Pines Report suffers from a generic flaw that
undercuts the credibility of its findings: the authors did not
provide any specific citations. Although Torrey Pines reviewed
over 3200 documents and interviewed approximately 100 people
(Torrey Pines Report, at 1-1), there are no verifiable references
to this wealth of information. As a resuit, there is little
or no significance to the Torrey Pines conciusions. They suffer
from a basic flaw for any auditing analysis: the findings are
unverifiable from the information presented.

l/CASE is a coalition of 49 Ohio and Northern Kentucky
crganizations united by their concern for the safety and
financial implications of the Ziamer quality assurance breakdown.
CASE member corganizations include religious orders and churches,
environmental groups, neighborhood associations, consumer grcups,
and unions representing the firefighters, hospital workers,
teachers, mine workers, steel workers and railroad workers,
among others.
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This default on a precondition for credibility is particularly
unfortunate. At a May 1983 public meeting in Cincinnati, former
Zimmer Senior Quality Assurance Analyst David Jones questioned
Torrey Pines on this issue and was reassured that adequate
references would be prcvided. In reality, there were none.

(See September 26, 1983 Affidavit of David Jones, enclosed as
Attachment 2, at ).

This omission would be significant even if Torrey Pines
had reported the facts fully, accurately and objectively.
"Independent" or third party reviews are an increasingly sig-
nificant component of the Commission's design and quality assur-
ance ("QA") regulatory program. The effectiveness of the
third party program at Zimmer is uniquely significant, in view of
the unprecedented scope of the QA breakdown and the absence of
licensing hearings.

If the Commission accepts a third garty report without
published references for such a critical assignment as the Zimmer
management review, the program will represent a deterioration
of the public record. Currently, NRC's own Office of Investigations
and Office of Inspection and Enforcement provide specific ref-
erences for their findings in published reports.

The loss of accountability extends further. Torrey Pines
apparently is retaining possession of most of the investigative
file and internal records generated during its $500,000, 60 person-
months project. In meetings with public representatives, CG&E
officials have maintained that they did not receive the forrey
Pines supporting documentation and research files. Mr. Keppler
has only requested supporting documentation for the case studies.
(September 1, 1983 letter from James G. Keppler to Torrey Pines
Technology).

The evidence obtained by Torrey Pines will be wasted if it
merely gathers dust in the IP office files. That result would
waste the primary value of the project. The significance of
the effort 1s the information that was generated, pot the analysis
in the report. The former would constitute a significant con-
tribution to the public record on Zimmer. The latter is largely
neutralized due to the bias and internal contradictions discussed
below with raspect to current developments.

Even more significant, NRC failure to obtain the records
gathered and generated by forrey Pines could structurally decrease
public accountability under the Freedom of Tnformation Act
("FCIA"). Currently if the public is dissatisfied with the
published record, the FOIA is available to request supporting
documentation and other relevant agency records. If the NRC
defaults on obtaining the TP Zimmer file, a defense could be
presented that the information does not constitute "agency records"
and therefore is beyond reach. The history of Zimmer has been




one of corporate and NRC suppression of the truth about the QA
program. The tradition was broken only after public whistleblowing
disclosures exposed the QA breakdown, and resulted in community
outrage. No "reform" for Zimmer will be credible, if it insti-
tutionalizes lack of public access to the facts about the plant's
condition.

A. General Evaluation of CG&E Management Program

The Torrey Pines review of the CG&E program suffers
from a "Dr. Jekyll and Mr. Hyde" schizophrenia. The analysis of
root causes and the history of the QA breakdown is reasonable and
incisive. Tecrrey Pines made its conclusions about current events,
however, in spite of the record it presented.

1. Current state of the QA program.

The most significant inconsistencies involve the
most fundamental conclusion in the report: Since the November 12,
1982 Show Tause Order suspending construction, there has been
a significant improvement in the management attitude toward
quality and the trend can be expected to continue. (TP Report,
at 8-26). This rosey assessment is directly undercut by other
Torrey Pines findings on specific deficiencies in the basic
elements of a minimal quality program. For example, in 1982
CG&E began trending quality deficiencies for the first time in
its history. The TP Report reveals, however, that in 1983
CG&E dropped the program. (Id., at 4-34). Nonconformance
Reports ("NR") and Corrective Action Reports ("CAR") have
remained open for years. As late as February 1983 cases were found
where individual audit reports remained open for 2-3 years
without CG&E interim inquiry. (Id.). Even more disillusioning,
QA remains vulnerable to being shunted aside while construction
inspects itself. Torrey Pines described "recent examples" where
construction controlled or attempted to perform QA audits and
inspections for work such as hardware modifications after design
changes. (Id., at 4-40).

Cn the most basic issue, the QA program still has not

produced results. The "QA Group also still appears to have
difficulties in obtaining correc*tive action responses and
followups from individuals." (Id., at 4-34). Decisively,
Torrey Pines conceded that "{; resent corrective action requests
do not adequately pursue the ifientification of the cause of the

roblem, nor do they purge the system of the problem. The
timeliness of response and followup to the point of effective
preventive measures still appears to be inadequate.” (Id., at 3-18).

P

uri
T
~ !
~

'

fic examples of QA deficiencies that have continued
3 lude the structural inability of the CG&E program

an approved vendor is used." (Id., at 4-47).
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Problems related to the use of HJK's Weld 1 Form,
Welding Procedures, Radiographic Weld Ideitification, and
Welding Inspection and Surveillance forms constitue a
case in point. The TPT Team reviewed records which show
that welding Instruction and control p“ablems appeared
frequently froz= 1975 to 1983. A second case in point is
the consistency of problems cited from 1973 to 1983 regard-
ing overall contrcl cof the design document system. Weld-
ing procedures/docurentation and design documents are
essential parts of the work instructions provided to the
crafts and the instructions provided to inspectors and
QA personnel.

(Id., at 4-11,1

perceived Pines are not reassuring. Even since ongoing
nstruction was halted, the QA program doesn't
jork.

The gap between conclusions and facts also extends
to Torrey Pines' analysis of CG&E President w*lliam Dickhoner's
record. V"rP does not seek to issue personal criticisms devoid

f constructive value. But Torrey Pines made Mr. Dickhoner's
record an issue by endorsing final and active responsibility for
him on all issues relevant to Zimmer, including quaiity assurance
and whistleblowers. As a resglt, Mr. Dickhoner would have an
unprecedented impact on the project. Torrey Pines judged Mr.
Dickhoner capable of the challenge. (Id., at 10-2).

TP drew this conclusion without explaining the abundant
evidence in the public record and the TP report that his lea“er—
ship would perpetuate the QA deficiencies, because his policies

were the cause of the breakdown. To illustrate, Torrey Pines
blames ‘CG&E vice presidents for administering improper QA prac-
ices. But "*de ce not mentioned by Torrey Pines makes it clear
that Mr. Dicl approved. Inadequate sivaffing was the most
obvious effect cf CG&E's QA philosophy. Last August MVPF dis-
closed an October 30, 1974 letter from Mr. Dickhoner that flatly
the Kaiser QA Manager's urgent plea for perscan~l that
sought as "absolutely necessary" to meet the require-
ments of 10 CFR 50, Appendix B. Mr. Dickhoner acted de¢spite
being warned 3t otherwise it would be "virtually im":ss-ble”
to cover all legal ‘P requ‘re"e“.s. (August 20, 1682
MVFP Petition Suspend Construction, Attachments é; ané 84)

Mo - /e




Mr. Dickhoner's credibility did not imnrove over the years.
In 1981 he responded to the Applegate whistleblowing disclosure
which sparked the crumbling of the Zimmer coverup. Mr. Dick-
honer's defense to iunterested citizens was that he cared more
for the community than did Mr. Applegate, and that Mr. Applegate's
cc nsel GAP was part of the closest thing to a "Communist front group"
in America today. In November 1981 the NRC substantially confirmed
Mr. Applegate's charges. Now Mr. Dickhouner's defense shifted.
It was Just a paperwork problem for which he was publicly quoted
as denying even a single bad weld. He issued this public re-
assurance despite prior NRC notice to CCAE to the contrary.

(Mayg18, 1982 MVPP Motion for Leave to File New Contentions, at
17-1‘-‘)0

Mr. Dickhoner's loyalty to his QA philosophy persisted
during 1982. It was iliustrated with respect to vendor quality
assurance. Next to welding, vendor QA may be the most significant,
pervasive fallure at Zimmer in terms of impact on public safety.
Torrey Pines succinctly explained the causz of the problem:

"CG&E policy over the years basically has been to rely on the

integrity of the vendor to provide a quality product." (TP Report,

at 4-47). CG&E refused vendor surveys and inspections due to

cost and schedule pressures. (Id., at 4-46-47), Unfortunately,

in June 1982 Mr. Dickhoner publicly rejected vendor inspections

as "traipsing all over the country on jurkets that weren't
equired." (August 20 Petition to Suspend Construction, Attach-

ment 61).

Even last November after construction was suspended, Mr.
Dickhoner insisted that Zimmer was as well-built as any nuclear
plant in the country under construction or in operation. Again
the facts are embarrassing. The preoperational test program was
46.8% complete in November 1982 when Mr. Dickhoner boldly declared
his confidence in the completed work. By April 1983 the test
completion rate for essential systems "had returned to zerc. The
net the four year exhaustive effort was that the
test program had shown that the essential systems
for starc-up." (TP Report, at 7-3). There could
e
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CG&E with being "generally responsive" to NRC guidance. (Id., 3-13).
On the other hand, TP recognized that CG&E had ignored Atomic
Energy Commission ("AEC") warnings since 1971 of QA staffing
deficiencies. CG&E's lack of responsiveness tc¢c NRC warnings

since 1975 of inadequate management control led to repetitive
violations. Torrey Pines disclosed, for example, that between

1975 and 1960 the NRC identified 16 CG&E violations of NRC
requirements for control of welding material. (Id., 3-U,i4).

4. CG&E oversight of Catalytic, Inc.

Torrey Pines turned to CG&E's oversight of Catalytic,
Incorporated's ("CI") 1982 Quality Confirmation Program ("QCP")
repairs to demonstrate the utility's new capacity for effective
oversight. Torrey Pines concluded, "In general, CI was found
to perform well...." TP reported that CG&E was "quite satisfied"
with Catalytic's work. (Id., at 6-37). This cheerful, undocumented
gen:rality does not square with the facts in the report or the
public record. After a few monthns work last summer, serious
deficiencies in Catalytic's perforzmance led to stop work orders.
By September the NRC had identified five significant deficiencies
in CG&E's oversight of Catalytic. Since September CG&E has been
attempting to investigate what hapﬁened and develop corrective
action. It is not done. (Id., n. 4=44).

If Catalytic is the model for an effective CG&E program,
TP should reveal the evidence that supports CG&E's performance.
The public record is that after a year's effort CG&E has been
unable tc ccrrect the residual effects from three months of
Catalytic work.

5. Quality Confirmation Program

Torrey Pines' inconsistencies with respect to the
Quality Confirmation Program have a distorted significance,
because TF recommended exempting any work covered by the QCP
from the Quality Verification Program ("QVP") that supposedly
will provide the ultimate assescment of Zimmer's quality. If
the QCP results are not reliable, this recommendation would
create a giant loophole in the Quality Verification Program.

Predictably, Torrey Pines reported high confidence in the
current CG&E management. (Id., at 5-7). Again, however, the
specific information in the report contradicts the vote of
confidence. For example, Torrey Pines disclosed that in May
1983 CG&E had failed to meet QCP procedure commitments made to
the NRC in 1981. QCP Task VIII still dces not have written
procedures, over two years into the program. Two other tasks did
not have procedures ready until late May 1983. (Id., at 5-8).
Even into 1983, CG&E did not formally transmit QCP procedures
to contractors with QCP responsibilities. (Id., at 5-8,9).

’




The QCP management response to audits is a repetition of
Zimmer QA traditions. All of the illustrative incidents re-
ported by Torrey Pines have occurred since the Show Cause Order,
or the period covered by the organizational reforms TP now claims
will lead to successful completion of the plant. As a result,
the record is especially depressing. As of August 1983, 11
of 19 findings were still open for a February 1982 QCP audit. TP
reported, "This status has not changed since November 8, 1982.
There is no evidence in the audit package that indicates attention
has been given to the concerns identified." (Id., at 5-10,11).

The QCP's 1983 response to an October 1982 audit reveals
the scope of the ongoing QA failure. The 1983 QCP team described
its actions to correct specific, identified examples. But the
QCP responses skipped the most elementary principles of audits -
1) identification of the root cause of the problem; 2) search
.for similar deficiencies; and 3) identification of actions taken
%o prevent recurrence. (ld., at 5-10,11).

6. Overgeneralities

Finally, when Torrey Pines conclusions were not
refuted by the public or its own record, on occasion the reason
was that the conclusions were too vague and incomplete to be
meaningful. For example, TP's assessment of an effort since
April 1981 to develop minimally adequate operating procedures
is that the results “generally appear to contain the necessary
level of detail to help" CG&E run the project. There is not
any assessment whether CG&E would be running the project to the
proper standards. (l1d., at 6-30).

B. Case Studies

The NRC staff already has requested the Torrey Pines
files relevant to the case studies in the report. This data
should be pr:zptly released to the public to use in evalua®ing
the upcoming CG&E proposals for quality verification.

MVPP is particularly disappointed with Torrey Pines' super-
ficial, inacrurate case studies on welding and attitudes toward
whistleblower~. These issues are uniquely significant to MVPP
because of its own 1983 investigation and published results on
velding, as well as its recommendations to whistleblowers to
cooperate with the Torrey Pines study. MVPP would not make that
recommendation again. The published results diverged so far
from the record presented that MVPP has serious reservations
whether the findings in these two case studies were presented in
good faith.



1. Welding procedures and gualifications

In addition to criticisms already identified by
Region III, two zonclusions in this area are highly irrespousible
and premature. Initially, Torrey Pines indicates that "CG&E
upper management was aware of and responded appropriately in
providing sworn statements to the NRC refuting the allegation
of withholding of information on requalification of welders at
a July 1982 meeting." (Id., at 8-23). In light of TP's qualifier
that it "did not investigate the veracity of the statements
made concerning the data provided to the NRC" (emphasis added)
(Id., at 8-22), it should not have endorsed CG&E's response.
Indeed, MVPP has presented evidence to law enforcement and NRC
1nvestigators that in fact CG&E upper management pressured
employees to sign identical affidavits that would refute the
allegations, despite protests that the statements were inaccurate.

Torrey Pines also noted with approval that a Welding Procedure
Task Force is making "good progress to correct past deficiencies
and prevent recurrences...." (Id., at 8-24). This reassurance
flies in the face of the earlier Torrey Pines observation that
problems with welding procedures have persisted frequently into
1983, Additionally, the audit which led to the task force,
Audit #67, has been open fcr nearly two years. The "good progress”
evaluation is inconsistent with TP's general condemnation of the
audit program because some responses had been overdue "by as much
as two years." (Id., at 4-27).

The lack of TP credibility for welding is overwhelming when
the findings are compared to evidence already on the public record
but ignored by Torrey Pines. To illustrate, a July 6, 1983
affidavit from Sherrill Noldern submitted with an MVPP licensing
brief, illustrated the "good progress." In July 1982 Zimmer
auditors on-site attempted to close out the findings with a
four-inch thick stack of duplicative records that did not even
address issues raised in Audit #67. The team leader, J. Gilhooly,
commented, "This is a complete whitewash." (July 12, 1983 MVPP
Reply Brief, Attachment 12, at 8, Exhibit 12).

In January 1983 Kaiser management made more "progress"
when it attempted to close out the audit by rewriting the findings.
On February 18, 1983 still more "progress" was achieved when Ms.
Nolder was dismissed after warning the Kaiser president of the
severity of the violations (Id., at 7-8).

MVPP unsuccessfully attempted to present to the Atomic
Safety and Licensing Board ("ASLB" or "Board") evidence of &¢:ill
more atterpts at "progress" - through transferring unresolvsd
issues to a new audit and therefore preventing the originators
from enforcing their findings. The new evidence indicates
that in addition to numerous welding procedure deficiencies,
it may be impossible to even identify when the procedures were
used improperly. They were so vague that excessive tolerances
were built into the essential variables, and basic data was not




always recorded on the Q-1 forms. (MVPP's August 26, 1983
Motion to Present New Evidence, at 4-5, enclosed as Attachment
3).£/In short, Torrey Pines' analysis of welding procedure
deficiencies at Zimmer represents a major retreat from the
analysis which existed prior to the TP Report.

2. Attitudes toward whistleblowers

Torrey Pines listed 21 instances where employees
disclosed QA deficiencies, in order to identify the CG&E manage-
ment response.’~ 10 of 20 cases where Torrey Pines drew a con-
clusion, it found that CG&E's response was inappropriate wholly
or in part. In 3 of 21 cases TP determined that retaliation
had occurred but in each instance it was resolved. On their
face, these findings represent a significant deficiency. MVPP
contends that it is flatly unacceptable to only take appropriate

corrective action in responding to the concerns of whistleblowers
in 50% of the cases.

Since MVPP had recommended to many of these witnesses that
they cooperate with Torrey Pines, a survey of five witnesses
was undertaken to test whether TP had reported the record
adequately. Resulting affidavits are enclosed as Attachments
2, and as Attachments 4-7. Torrey Pines flunked the test, both
in terms of accuracy and objectivity. Illustrations of this
charge are provided below.

(a) Narrowing the issue to exclude organizational
freedon.

Mr. David Jones pointed ocut that Torrey Pines
missed the issue by limiting it to "whistleblowing" personnel
actions and disputes.

In overview, the analysis of whistleblowing missed
the real problem - the lack of organizational freedom
required by 10 CFR 50, Appendix B, Criterion I for
all quality personnel. The real issue was whether
Quality Assurance (QA) personnel had the freedom to
identify and verify corrective action of violations,
not merely whether individuals were wronged. In other
words, the real issue is whether the program was
compromised by lack of organizational freedom. This
was the root cause of the QA breakdown, as I told
Torrey Pines. But Torrey Pines' report skipoed the
root cause and quibbled about the individual personnel
actions.

In the process, Torrey Pines shrunk the scope of the
issue drastically. Whistleblowers constitute only a
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small portion of the personnel who were charged with
responsibilities to perform Quality Assurance duties
and were prevented from doing sc by management at
Zimmer. (Attachment 2 at 1-2).

(b) Failure to list significant substantive issues
challenged by whistleblowers.

According to the witnesses, the summary table
vn pages 8-4/5 of the TP Report failed to mention significant
issues they had raised. The omissions include the following -

(1) cancellation of Equipment Trouble Reports
("ETR") to provide qualitg verification of repairs and modifications
of General Electric ("GE") components undertaken in response
. to Field Design Instructions/Field Deviation Disposition Requests
("FDI-FDRR"). (Attachment 2, at 3).

(2) lack of quality control inspections and
surveillance for weld repairs conducted as a result of the
Quality Confirmation Program. (Attachment 4, at 1; Attachment 5).

(3) lack of prior welding experience or training
for some supervisors for Quality Confirmation Program welcing
repairs. (Attachment 5).

(4) serious organizational weaknesses in the
Quality Confirmation Program (Attachment 6, at 1).

(5) widespread use of In-Process Inspection
Deficiency Reports ("IIDR") as an inferior substitute for
Nonconformance Reports (ld.)

(6) assignment of minimally qualified QA/QC
personnel to handle advanced duties, without adequate supervision.

(1d.)

(7) structural steel purchased on the basis of
design sketches instead of approved Design Document Chaages
("DDC"), because the DDC program was too far behind to be utilized
for the purchases. (Id., at 2).

(8) substitution of unqualified replacements
jokingly referred to as "hamburger flippers", for experienced
management and inspection personnel. (Id.)

(9) uareliable statistics in the dual inspection
program by CG&E inspectors, who on occasion literally slept on
the job and signed off on items without looking at them; or
who wrote up irrelevant Nonconformance Reports to make it appear
that problems had been identified while ignoring serious safety
violations. Specific examples occurred with recpect to hangers
and the primary containment. (1d.).
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(10) widespread lack of material traceability,
referenced with specific examples. (Attachment 7, at 1).

(11) intentional falsification of documents
and markings (Id.)

(¢) Inaccurate disclosure of substantive concerns
raised by whistleblowers.

Torrey Pines concluded that the "allegation
of bad welds" by two anonymous whistleblowers, Messrs "Q" and
"R" “"seem [£i¢] inaccurate." (Torrey Pines Report, at 8-4).
The problem is that they did not make such an allegatlon.

As Mr. R explained,

In other respects the report is inaccurate. For
example, Torrey Pines stated that I alleged "poor
quality welds." That is incorrect. 1 said the welding
grogram was poor, not the welds themselves. I told

orrey Pines that individuals were trained and certified
to do original welds but were assigned to engage in
weld repairs, which is a distinct and more difficult
procedure. i also explained that the procedures
actually used were too vague and therefore allowed
an excessive amount of individual discretion, par-
ticularly since the personnel had not been trained
to use those procedures. Finally, I said that as a
result, in practice the welders "repaired" the welds
by grinding them out entirely, doing new welds and
making them look nice with a few extra passes.
(Attachment 4, at 1-2; Attachment 5).

This factual dispute illustrates why the Commission should
obtain the supporting data for the repcrt. MVPP counsel has
worked previously with Messrs Q and R. They have been careful
to limit their allegations to suspect practices in the welding
program, rather than an evaluation of the hardware. Further,
Mr. Richard Reiter witnessed the interview and agreed with their
recollection. (Attachment 7). Review of the supporting file
could help reveal whether the inaccuracies were a result of
mistakén recollections by witnesses, gecod faith errors in
Torrey Pines' notes, or whether the report contains deliberate
material false statements.

(d) Manipulation of the record

The validity of the Torrey Pines statistical
compilation is compromised by eight "ringers" out of 21 case
studies in the sample. These eight cases involved employees
whom CG&E labeled as whistleblowers. Torrey Pines did not claim
to interview any of the CG&E-nominated whistleblowers. TP merely
discussed the cases with the CG&E QA Manager, because the
"whistleblowers" "were not available for interview." Predictably,
Torrey Pines concluded that CG&E had responded appropriately to
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the allegations in every case. (Torrey Pines Report at 8-4,5). ‘

Quite simply, this biased manipulation of the sample repre- |
sents an indefensible methodology. In these eight case studies, |
Torrey Pines acted as CG&E's mouthpiece, rather than as an ob-
jective reviewing organization. ‘

(e) Acceptance of management denials at face value ‘

Even when TP interviewed the whistleblowers, the
bias was evident in its evaluation of retaliation allegations.
Based on the evidence in the record, Torrey Pines was satisfied
to "resolve" the reprisal charges merely by obtaining a management
denial. For instance, Torrey Pines was satisfied with the ex-
planation that " m] istreatment or reprisal of D. Jones was denied
by all former supervisors. HJK claimed payroll error caused
temporary pay cut, later corrected.” (Id., at k). It is
unfortunate that *P did not check back with Mr. Jones, as their
representatives had promised. He could have provided the following
description of how his pay cut was corrected. "It wasn't."
(Attachment 2, at 4).

In another instance TP rejected an allegation by Messrs Q
and R that another employee suffered retaliation: "Info shows
Griffis not mistreated." TP identified Griffis as a Catalvtic
employee. (Torrey Pines Report, at 8-4). 1In this case there is
serious question how TP even obtained a denial to accept at
face value. As Mr. R. explained,

I wonder how Torrey Pines came to that conclusion.

The authors did not claim to have interviewed him.

I also do not understand how Torrey Pines could have

made this conclusion based on a document review, since
they spelled the victim's name wrong -- it was "Griffiths,"
not "Griffis"; and had him working for the wrong company ==
he worked for CG&E, not Catalytic.

(Attachment 4, at 3).

(f) Failure to consider significant events

Although TP gave CG&E a clean bill of health
on retaliation, the report contains no discussion of the most
significant publicity event during 1382 with respect to QA
organizational freedom -- the May 1982 dousing of three QA
employees with "dirty water". The dousing led to the temporary
shutdown of “the plant.

CG&E hired a private detective to investigate the incident.
The results of the investigation and any corrective action have
never been publicly disclosed. Without evaluating the adequacy
and results of CG&E's "private eye" response, Torrey Pines'
exoneration of the utility is premature.
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(g) Incomplete disclosures of reprisal allegations

In some instances TP went beyond accepting
management's position on r¢,risals at face value. Torrey Pines
did not even report what happened to the whistleblower, his
allegations of retaliation against others, or his rebuttal of
the management position. This censorship of the whistleblower
interviews permitted Torrey Pines to maintain superficial credibility
as it accepted incredible CG&E positions. To illustrate, Torrey
Pines failed to disclose the following significant evidence

. that witnesses claim to GAP that they have provided --

(1) addition of interior layers of authority |
on the organizational chart to neutralize persistent critics
(Attachment 2, at 2); .

(2) an announced policy by Kaiser corporate
offigial Dave Howard that "he managed by intimidation" (Id.,
‘at 3);

(3) harassment and discriminatory salary treat-
ment of a QA employee who tried to lncorporate a procedure to
contrcl FDI/FDDR repair work on sensitive GE equipment in the
Nuclear Steam Supply System (Id.);

o

(4) "M ayoffs" in July 1982 of QA personnel --
including Mr. Jones, despite TP's failure to recognize his job
loss =-- who had been identified as "habitual NR writers" by the
NR Action Plan. Torrey Pines' conclusion that the NR Action
Plan was an attempt to improve the Nonconformance System merely
parrots the utility party line. As with so many other examples
the conclusion was reached on the basis of discussions with C 's
QA Manager. Although MVPP counsel originally presented the issue
last August and met with TP twice, they never raised the topic.
In spite of this bias, if TP had accurately reported Mr. Jones'
interview it would not have been credible to mimic the CG&E
position here. (Id., at 5);

(5) Supporting analysis by Mr. Richard Reiter
concerning retalistion against Mr. Jones (Attachment 7);

., (6) a practice by supervisors of ordering
unqualified Level I persconnel to sign off on work or else be
“sent down the road". (Attachment 6, at 1-2);

(7) orders to inspectors not to challenge struc-
tural steel that had been purchased to design sketches (Id.);

(8) restriction of inspectors to limited work
areas, with a prohibition to inspect or report deficiencies in
other locations, even during a general surveillance (Id.);

(9) the absence of a formal program to engage
in constructive dissent (Id.);
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(10) layoffs of experienced inspectors in
November 1982, using the NRC suspension of construction as the
excuse despite ongoing QA work and simultaneous rehiring of
inexperienced personnel (Id., at 3).

(h) Inaccurate description of reprisal allegations

Torrey Pines reported that Mr. "Weaver alleged
reprisal only regarding reassignment of duties...." (Torrey
Pines Report, at 8-5). That is inaccurate. In fact, he informed
TP of a management effort to fire him on pretextual charges. After
Mr. Weaver defended himself fiercely, management "furloughed"
him -- maintaining his salary but preventing him from returning to
the site to do his job. (Attachment 6, at 2-3). |

Similarly, Mr. Jones reports that TP was wrong to state that
there was a "casual attitude" at Zimmer toward 10 CFR 50.55(e)
reports. Mr. Jones provided an eyewitness account to Torrey
Pines of a determined philosophy to avoid 50.55(e) reports,
enforced by such techniques as shouting, orders not to write
memoranda, and transfers. (Attachment 2, at 3-4).

|
|
The above analysis could h2 expanded, but the point should
be clear. The accuracy of the record presented by Torrey Pines

for recent events is suspect. As Mr. Jones stated, "Many of us

told Torrey Pines the truth. Uafortunately, Torrey Pines only

shared the part they wanted to. The public record on Zimmer

remains biased and distorted." (Attachment 2, at 5). The credi-

bility gap will remain and compromise the rest of the Zimmer

Action Plan, until the information gathered by Torrey Pines is

made public.

I1. Suspect Policy J ment

Tcrrey Pines essentially recommended retaining the leaders
and organizations of the status quo to manage Zimmer -« the
Board of Directors Litigation Committee (newly titled as the
Zimmer ‘Oversight Committee ("z0c")3/, Mr. Dickhoner and Mr.
Williams. The proposal has only cosmetic distinctions from
CG&E's own recommendation. (Torrey Pines Report, at 9-62).

In light of the continuing QA violations since the SCO,
this organization per se is not credible. The current retreat on
trending analysis, continued ineffectiveness of the audit program;

Y The provision for a public member on an advisory staff
to the 20C has the potential to be significant, but the proposal
is too sketchy to be meaningfuls Torrey Pines did not specify
whether the public advisor would have the same access to in-
formation as the Z0C members. (id., at 10-5,6).
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persistent attempts and, in some cases, performance of QA }
functions by construction; continued systematic failure of correct- |
ive action to follow through in a timely manner on its findings, |
identify root causes, "purge the system of the problem", and
prevent recurrences; sustained inability to "ensure that an

approved vendor is used,' frequent 1983 problems with welding;
and continued inability to control the design document system
allka§§ue against retaining the status quo response. (Supra,
.t - .

More specifically, the TP proposal is unacceptable due to
four serious analyticai flaws == 1) adopting and maintaining the
historical biases that led to the QA breakdown; 2) restricting
the public to a token role; 3) relying upon naive trust in
individuals as a substitute for structural accountabllity;

and 4) Institutionalizing legal nonaccountability.

A. Adopting the pricrities that caused the QA breakdown

Although Torrey Pines identified schedule/cost priorities
over QA as a major cause of the QA breakdown, it explicitly
adopted those priorities as its own "at this point in the Zimmer
construction...." (Id., at 10-2).%/ As a result, Torrey Pines
recommended legitimizing the flawed assumptions that brought
Zimmer to where it is today -- shut down. As a result, Torrey
Pines' priorities promise to perpetuate the mistakes of the past.
It is fitting that TP revealed its bias in the context of a
recommendation to retain the overall leadership of Mr. Dickhoner,
who established those priorities.

B. Restricting the public to a token role.

Torrey Pines' planned role for the public at Zimmer
is to be represented by an adviser to the Z0C. This recommenda-
tion represents tokenism. Anything less would be nonexistent.

=74 Torrey Pines explained that a break from tradition would
not be practical. " I n the case of Zimmer, the advanced state
of construction precludes consideration of some of the more
esoteric organizational philosophies." (Id., at 9-20) This is
the same excuse relied on by Mr. Keppler in early 1981 not to
suspend construction. As a result, the situation deteriorated
for another 1.5 years. What both Mr. Keppler and Torrey Pines
have overlooked, however, is that Zimmer 1s an esoteric plant.
CG&E experimented by attempting to build a nuclear power plant
essentially without the "conventional" compliance with the
law through a quality assurance program. Conventional solutions
are not appropriate for Zimmer.
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Torrey Pines' recommendation is consistent with its stated
criteria and the biases revealed by its snalysis. Public credi-
bility is a "want" criteria for Torrey Pines, not a "must".
(Id., 9-18/19). If anything, Torrey Pines revealed its active
opposition to the Atcric Energy Act provisions for public
participation when it argued against the alternative for a
new company on grounds that the organizational change could lead
to reopened licensing hearings. (Id., at 9-50).

Ir adoited the Torrey Pines recommendation for public
hearings will eiiminate all confusion about the token nature of
the public's ability to control or even participate mecningfully
on matters crucial to its own safety with respect to nuclear

power. Zimmer is often conceded as the rost poorly constructed
_nuclear plant in the country, and widely agreed as a case of
unprecedented NRC neglect that was reversed due to the persistence
~of the public and whistleblowers from the nuclear inducstry labor
force. Yet both the Commissicn and the Atomic Safety and Licensing
Boaréd have refuséd to reopen public licensing hearings. If in the
absence of licensing hearings NRC offers only token public par-
ticipation in correcting the abuses at Zimmer, the message will

be clear: public safety is not a public concern.

C. Relyi on jve trust in individual < substitute
structural accountability

One of the as-umptions in the organization endorsed by
TP is that "organizat’onal characteristics of this alternative
can be presumed to be adequate on the basis that the new executive
and the ZPOC would insist on QA awareness and support; organi-
zational balance; and correction of policies, procedures, and
planning/scheduling problems." (Id., at 9-615.

The assumption is utterly naive. It means the premise for
confidence in Zimmer is trust in three entities -- the Board of
Directors, Mr. Dickhoner and Mr. Williams. Either alone or in
combination, these entities do not merit the extraordinary blind
trust that fcrrey Pines would require. The Board has passively
watched for ten years as Mr. Dickhoner and his aides caused
the problem. Obviously, there is no basis for confidence there.

Mr. Wiliiams is relatively inexperienced in commercial
nuclear power. Even if he proves to be an extraordinary leader,
however, that is no substitute for active public oversight.
Certainly his leadership will be welcome, if effective. Zimmer
does not need a Messiah, however. It needs a system that
guarantees public accountability.

D. Institutionalizing legal nonaccountability

Torrey Pines views the upcoming Quality Verification Program
as a project that "affords CG&E the opportunity to make its QA
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and QC objectives evident." (Id., at 9-14). This is precisely
the opposite premise from what is appropriate. After CG&E
defied, and at best violated, legal ainimums for ten years,

the management report was an opportunity to institutionalize
public oversight and to maximize the safety of the surrounding
community. Torrey Pines should have recommended every step that
would help achieve these goals. Instead, TP opted to "give CG&E
another chance." '

Torrey Pines did not even recommend remcving CG&E from
control of the QA program. TP's analysis of this alternative
was entirely favorable. The only significant objection was that
third party QA would not solve Construction, Engineering and
Operational deficiencies. That is hardly startling and is no
reason to avoid an effective QA corrective action program that
would maximize public confidence. Again, however, TP opted
for nonaccountability to the public, and nonliability for
previous abuses. Almost without analysis, TP chose not to
recommend the best QA solution on the excuse that it would not
be a panacea.

In November 1981 Mr. Keppler succeeded in placating the
public for a few months with harsh rhetoric, while permitting
CG&E to tighten its grip on Zimmer. He was able to maintain
short-term credibility for his program, because the NRC published
reports severely distorted the available evidence -- much of
which had already been obtained. It only worked for a few
months.

The Torrey Pines Report is analogous to the NRC's November
1981 initiative -- strong rhetoric, a public record of suspect
accuracy, and still further retrenchment of CG&E control over
Zimmer. That approach will not work again. The Commission
should exercise leadership to institutionalize an open record
and public accountability, while removing CG&E from control of
the project. Avoiding the issues again may doom the plant from
ever being completed.

Respectfully submitted,

Thomas Devine

Counsel for
Miami Valley Power Project
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James Keppler
Regional Administrator, Region 1II
U.S.Nuclear Regulatory Agency

799 Roosevelt Road

Glen Ellyn, IL 60137
Dear Mr. Keppler:
After preliminary review of the Torrey Fines management audit recommendations for

the Zimmer Nuclear Power Station, the Coalition for Affordable, Safe Energy (CASE)
has several scrious concerns: 4 ;

. 1) We- challenge the report's conclusion that Zimner can be completed. This conclusion

#eems premature based on the fact that Zimmer was 97X completed under poor,
"out of control" management. A total and completely independent hardware/con-
struction audit, not by Bechtel or CG&E, must be implemented with as much detail
and thoroughness as should have gone into the original construction.

\

2) We affirm the formation of a Zimmer Power Project Oversight Committee. However,
having this committee consist of members of the present CGSE Board of Directors
will do little to ensure that dollars will not continue to overiride safety
at the plant. The CGSE Board is responsible for the current indeterminate
safety conditions at the plant. We urge that the sugpested board have a minority
mermbership of CGAE representatives and other representatives from DP&L, C&SOE,
and an equal number of concerned citizens from this community as voting members,
also. )

3) We want to stress again the purpose of bur organization. As rate-payers affected
physically and financially by the Zimmer Station, we expect that our health and
safety will be the prime concern of the NRC in its decision making process. This
15 especially important to us now that our assertions that our safety has not
been a gajor consideration of CGSE have been corroborated by the Torrey Pines
report. We also reassert that we are not willing to pay for the costly mistakes
made at Zimmer through poor utility management. Those responsible for thé management
breakdown at Zimmer must be made to assume in some way financial liabilicy for
these mistakes and violations. -

4) In your latest letter to us you indicated that a public hearing would be beld
after CGSE makes its recommendations to you. We feel strongly that CC&4E needs
to hear cur concerns in detail before they make their recommendations to the NRC.
1f there is no possibility of the public hearings influencing the recommendations,
the process of public comment becomes an idle and meaningless mockery.
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For 97X of Zimmer, the IIRC has aonehw allowed CGSE to poorly mgo t!\c ptojtct. =5
Good manapement for the last 3% of the construction cannot undo the damage dome 3
in the 972 already built. To assure public -afety, a thorough lurdvan pullit h

essential, regardless of the cost. - ; L,}f\ G s
" The NRC olwuld not be permitted to allow the utllity to Lompletc Lonntructlén
based on a superficial and cheap audit of hardware problems simply because - -
the NRC did not begin to do its assigned job until after Three Mile Ialtnd
and numerous Zimmer whbistleblowers created immense public pressure. | __’ il
~ Sincerely, S ;
Sr. Alice Gerdeman . Ry -y
’ CASE Steering Committee Chair ~ R ol W X
cc. . I"'
DP&L Representative Morris Udall: thasnd e SEats
C4508 USNRC Commissioners Palladino, Asseltine, Roberts -
and Gilinsky LAY
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