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In the Matter of. Docket Nos.-50-413
50-414

DUKE POWER COMPANY, ET AL. ,

(CatawbaNuclearStation, Units )
1 and 2) September 30, 1983

MEMORANDUM AND ORDER
(Ruling on Objections to Prehearing Conference Order)

The Board received timely object' ions to its Prehearing Conference

Order of September 14, 1983 from Palmetto Alliance and from the Appli-

cants. Our rulings are as follows. .

1. Scope of Contention 6. Palmetto argues at length that the

Board is interpreting its Contention 6 too narrowly to include only

evidence of " specific construction deficiencies." Palmetto's fears are

unfounded. We have never interpreted Contention 6 in such a restrictive i

manner. As we stated in admitting this contention, its thrust "is

'
. _ _

*
Dr. Purdom was appointed to the Board on September 30, 1983 and did
not participate in this Memorandum and Order.

8310040177 830930 g
PDR ADOCK 05000413

.0 PDR



~

'e

.

-2 :

,

primarily toward alleged company attitudes and practices." 16 NRC at

1795. We went on to refer to proof of Contention 6 as " presumably

involvir,g specific instances of misfeasance," but that phrase was not

intended as a comprehensive description of admissible proof, nor is it

restricted to " construction deficiencies." See also, for example, our

Memorandum and Order of August 26, 1983 denying in part motions for

summary disposition of Contention 6, items 19 and i, 2d and m. The

scope of Contention 6 at the hearing will be determined, as necessary,

by its wording, our prior rulings, applicable precedents.(including

ALAB-740) and other relevant factors.

Our Order of September 14 did not directly address the scope of

Contention 6. Palmetto's professed confusion appears to flow from our

request for specification of construction deficiencies in the GAP

petition under 10 CFR 2.206, a matter wr- discuss below in response to a

separate Palmetto objection.

2. Order of Presentation. Palmetto. objects to the order of

presentation on Contention 6: Applicants, followed by Palmetto, with

Staff last. We adhere to that order. The Staff has an obligation to

develop a complete record, an obligation they can discharge best by

going last. Moreover, the Staff's prepared presentation is selective,

while Palmetto apparently intends to contest all aspects of the Appli-

cants' case. The resulting record should be more coherent if the

Applicants and Palmetto present their cases consecutively. No suffi- c

cient reason has been assigned to do otherwise.

,
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Palmetto and the Applicants object to the provision we made for

rebuttal:'

,

A comparatively brief. opportunity for rebuttal by the party
. making the first presentation may be allowed primarily in

; order to address unanticipated matters arising during cross
examination.

- In response to these' object. ions, we are revising.this provision to allow

for the _ possibility of brief rebuttal by any party, primarily to address

unanticipated matters. E. 10 CFR 2.743. 'Again, we think it *:

likely that the party going first will have the greatest need for

rebuttal; conversely, it is possible that the second or third party in.

" order will have little or no need for rebuttal. But we 'will address

~ those questions as the case develops.

3. Designation of Witnesses. Palmetto objects to naming now

certain persons it intends to call as witnesses. Palmetto has named and
,

requested issuance of subpoenas for a number of employees of the .

' Applict..ts and Staff. It is not entirely clear to the Board exactly.-

what category of witness has not been named. However, as we read the

objection, it includes present employees of the Applicants who have not

been deposed. See lines 1-7, p. 13,~of Palmetto objections. -If this is
.

|
' not correct, Palmetto should advise us at the opening of the hearing;

we intend to discuss Palmetto's request for subpoenas as a first item of
,

f

business.

The-basis for this objection is that c

On the basis of. confidential information made available to
' Palmetto by investigators from the Government Accountability-

!' Project Palmetto states its belief that further identification
' of such persons would subject them to harm and affect their.

; ability.to offer evidence in this proceeding.
f

f
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This is not a sufficient basis for failure to name all witnesses at this

time. The other parties have named all their potential witnesses

(although not all of them may be called). Thus Palmetto is in a position

to prepare fully to meet the other parties' cases. But Palmetto wishes

to keep the other parties in the dark about some of its witnesses,

apparently until the last minute. Absent some strong countervailing

reason, that would be unfair.

We are somewhat skeptical about Palmetto's unsubstantiated claims

of future harm to its unnamed prospective witnesses. We recognize, of

course, that an employee of any license applicant who provides

favorable testimony as a witness for an intervenor may feel that his job

will be jeopardized. We noted earlier in this case that "a perfectly

' neutral' and ' cooperative' atmosphere among utility management,

employees and intervenors does not exist and cannot be created."

Memorandum and Order of April 27, 1983, p. 6. But the fact that these

witnesses will be called under subpoena should mitigate those concerns

somewhat. Furthermore, no claim is being made that these witnesses

should be heard h camera. Therefore, even if we were to uphold this

objection, the identity of these witnesses will become known at the

hearing. Such a short term withholding of identities would not "

materially lessen concerns about jeopardy to employment.
'

If there are specific prospective witnesses for Palmett6 who

genuinely fear public disclosure of their names because of jeopardy toi
c

I
their jobs or for other substantial reasons, Palmetto may seek to invoke

an M camera hearing procedure. That can be done initially by an h

- _ _ _ _ _
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camera, written disclosur , to the Board alone, of- the names of these

witnesses, the areas of their testimony, and the bases of their concerns

about public' disclosure of their identities. Confidentiality of the in

camera hearing would depend largely on protective orders; the

Applicants' attorney and possibly another representative of the Appli-

cants would attend, as well as the Staff. Therefore, the prospective
'

witnesses should realize that confidentiality of their identities from

the Applicants would not be complete. If Palmetto wishes to invoke this

proceduce, it may do so as outlined above and procedural details can

then Le discussed further. Otherwise, Palmetto must disclose the names

of all of its prospective witnesses to the parties and Board by October

17, 1983. No person whose name is not so disclosed may be called

subsequently as a witness.

4. Palmetto objects on the grounds of hardship and burden to the

Board's requirement that it file, as a precondition to the issuance of

subpoenas for witnesses on Contention 6, (1) a general outline of the

subject matters on which each witness will be examined and (2) specific

reference to any particular instance of alleged substandard construction

concerning which the witness will be questioned. Subject to its ob-

jections, Palmetto has filed a list of its prospective witnesses' and

indications of the subject matters of their testimony. That much of the
.

filing appears to be generally satisfactory.

However,-the " Instance of Substandard Construction" column of c
,

Palmetto's filing is manifestly inadequate. The Board is requiring
|
' references to specific instances of substandard construction which

|
|

.
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Palmetto plans to question its witnesses about. For example, the

depositions of Messrs. Hoopingarner and McAfee express numerous specific

concerns such as " rain in the control room." See our Memorandum and

OrderofAugust.26,1983,at8,11.) Such information.is necessary to

prevent unfair surprise to the other parties and to put the witness on

notice of what he will be questioned about so that he can be prepared to

respond. Palmetto has furnished no references to specific matters,

respcnding merely with references to large documents such a.. " Task Force

Vol. 2" and "INP0 Study." We assume that, at this late data, Palmetto

knows what instances of substandard construction it plans to question

its witnesses about.

Palmetto's concern that this requirement will permit " coaching" of

witnesses carries some weight, standing by itself. But the alternative
'

of trial' by surprise, and Palmetto's right- to cross-examine about

possible " coaching" outweigh that concern.

Palmetto's interpretation of 10 CFR 2.720(a) is flawed. The only

limitation placed on-the presiding officer's discretion concerns the -

admissibility of evidence. We are not here ruling on the' testimony; we

are facilitating an informed hearing in which all sides are prepared to

testify or the issues of concern.

We dc not anticipate that Palmetto's witnesses will be called until

at least three weeks into the hearing. Therefore, we are allowing an

additional period of time for Palmetto to furnish references to the c

specific instances of deficient construction on which it plans to

examine its witnesses, or to obtain a stay from the Appeal Board. Such

'

;.
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information must be furnished by October 17. If it is not furnished, j

Palmetto will not be allowed to cross-examine its subpoenaed witnesses

about particular construction deficiencies. Such witnesses could be

questioned about more general subjects relevant to Contention 6.

5. Close of Emergency Planning Discovery. Palmetto objects to the

choice of February 1,1984 for close of discovery with respect to

emergency planning contentions. Applicants' original proposed date for |

close of discovery was December 12, 1983. Palmetto proposed a date of

March 5, 1984_. After taking into account the discussion at the

prehearing conference of September 12, and other factors, the Board

fixed the compromise February 1 date for close of discovery. Palmetto

advances no persuasive reason to change that date. The objection is
,

-denied.

6 Access to Documents. Palmetto again objects to the Board's

ruling with respect to its access to Applicants' documents after the

close of discovery, but no new argument is advanced. We adhere to our

prior decision.

7. New Evidence of Construction Deficiencies. This is a factually

complex matter, involving several pleadings, several telephone

conference calls, and, finally, discussion at the prehearing conference

of September 12. See Tr. 1372-1383. Palmetto's discursive objection

does not accurately reflect the facts in some respects. A full

explication.of this matter would unduly prolong this Order and blow it e

out of all proportion to its importance. Wnat is important is that we

be clear about the parties' rights and obligations in relation to two

.
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questions: (1) whether the GAP filing is before the Board for consid-

eration in relation to the pending motion to reopen construction and (2)
^

. whether Palmetto may rai;e at the' hearing "new information about

specific construction deficiencies," as defined in the September 14

Order, which were not raised in its September 9 motion and which do not
~

relate to welding. The answer to both questions is "no."-
~

The salient facts underlying the first question are that:

(1) On September 9,1983, Palmetto made a belated motion to reopen

discovery under Contention 6 in ' areas other than welding. The Board

allowed Palmetto to move orally in a telephone conference because its

Counsel claimed to be too burdened to write a motion. During its

presentation, Palmetto also asked the-Board to consider an anticipated

GAP 206 petition, a document which was not then in existence. The Board

left that. question open. Tr. 1317-1320.

(2) The status of the GAP petition was discussed again at the
,

prehearing conference. The following colloquy occurred:
.

JUDGE KELLEY: If you want the' Board to consider the GAP
filing, isn't it reasonable for the' Board to say, okay, you,,

though, must specify where in that ' document we are to find new
information.. If you can say at page 38, lines 10 through 17, that
is one thing, but on the other hand, if we are going to get a big,-

: thick 206 petition and don't knew where to go, after all, it is
your motion --

:
'

MR. GUILD: Yes, sir.
. .

JUDGE KELLEY: -- and you know what you know. Isn't it easier
for. Palmetto to look through the GAP petition and say, hey, there

~is some new information on this page, that page, and the other- c
page?.

h MR. GUILD: Sure, I can do that if you would like, Judge....
.

I haven't seen it, it doesn't exist yet, but if you want me to go
;

t

A
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through the exercise of going through it and tellirg you what I
think is new material, I will be glad to do it. Tr. 1379-1380.

(3) In light of this discussion and the need for the othei parties

and the Board to address Palmetto's late motion to reopen in as timely a

fashion as possible, we imposed a short deadline on Palmetto's filing of

specifications. All we were requiring was a simple, laundry-list

filing, containing entries such as, hypothetically,: " Smith and Jones

incident about concrete pouring, page 35, lines 10-16." Such a pleading

could have been prepared in a few hours, at most, simply by paging

through the voluminous GAP filing. No such pleading was filed, nor was

; any extension of time sought for that specific purpose.* Therefore, we

will not consider the GAP 206 petition, as such, in this case. However,

to the extent that-it contains significant admissible evidence relevant

to issues in the upcoming hearing, we expect that Palmetto will

introduce it. Beyond that we also expect the Staff to bring before us

any significant evidence it may find in assisting the Director of
'

Nuclear Reactor Regulation in his review of the GAP petition.

By " specific construction deficiencies" we meant evidence of

specific defects in the as-built facility. That is the kind of

information we are primarily interested in when considering a la.te

motion to reopen discovery. As we have already explained, the " specific

.

*
Palmetto did make a telephone request for an extension to answer J
the entire prehearing conference order, but it gave no reason in
support of its request. We denied that request summarily. Order
of September 20, 1983.
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construction deficiencies" formulation is not inte*nded as a comprehen-

sive description of the scope of Contention 6. Thus the bar on Palmetto

from raising new-information at.the hearing it has not previously-

disclosed does not extend to evidence relevant to' Contention 6 but not

7 relatable to some specific construction-deficiency -- hypothetically,

some programatic defect in quality assurance.

8. Certification. Palmetto asks that the Board certify any of its
'

objections we do not grant to the Appeal Board or the Commission under

10CFR62.752(c). We decline to do so.

The Appeal Board will undertake discretionary interlocutory review

only where the ruling below either (1) threatened the party adversely

.affected by it with immediate and serious irreparable impact which, as a

practical matter, could not be alleviated by later appeal or (2)

affected the basic structure of the proceeding in a pervasive or unusual

manner. Public Service Company of-Indiana, Inc. (Marble Hill Nuclear

. Generating Station), ALAB-405, 5 NRC 1190, 1192 (1977). Contrary to,

| Palmetto's assertions, our prehearing conference order addresses routine

pretrial ~ matters.

|~ Palmetto is, of course, free to seek a stay of the Licensing

Board's. order from the- Appeal Board, or to itself move for direc'ted

certification to the Appeal = Board under 10 CFR 6 2.718(i). See Public,

!

Service Company of New Hampshire (Seabrook Station,~ Units-1 and 2),..
,

I

|. ALAB-271, 1 NRC 478, 482-83 (1975). However, Palmetto'may wish to note e

the Appeal Board's recent guidance in Arizona Public Service Company

(Palo Verde. Nuclear Generating Station, Units 2 and 3), ALAB-742,

I
:

L
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18 NRC _ (September 19,1983). In that case, as here, the Licensing

Board declined to refer an order to the Appeal Board, whereupon the

Intervenors moved for directed certification and stay relief. The .

Appeal Board denied the motion, reiterating that the Marble Hill

criteria must be met, and emphasizing that interlocutory appellate

review of licensing board orders is disfavored, and will be undertaken

as a discretionary matter only in the most compelling circumstances.

Palo Verde, id., slip op, at 5 (footnotes omitted).

With these considerations in mind, Palmetto may move the Appeal

Board for a stay or for directed certification. We note in this

connection that the deadline we have set for two filings, October 17,

gives Palmetto ample time to seek such relief. We see no reason,

however, to delay the start of hearing, which will commence on

October 4,1983 at 10:00 a.m. in Rock Hill, South Carolina.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

i

|M h
Jpfes L. Kelley, Chairm#
AUMINISTRATIVE JUDGE F

- Bethesda, Maryland
.

September 30, 1983
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