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governing litigation of quality assurance 1issues

the Aprpz2al Board s recent Callaway decision;

Staff's acceptance of Ceco's comprehensive
gram, mistaking aff's understandabl
final judgment ab

+.Or a negative Staff

apparently relied upon ex p

NRC Staff investigations into worker allegati
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were imminent.
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STATEMENT OF THE CASE

On November 30, 1978, Ceco filed an application with
the Commission for facility operating licenses authorizing it
to operate Byron. On December 15, 1978, the Commission pub-
lished a Notice in the Federal Register stating that there
would be an opportunity for a hearing on the issuance of the
licenses. 43 Fed. Reqg. 58659-60 (December 15, 1978). Timely
petitions to intervene were filed by the League of Women Voters
of Rockford, Illinois and (jointly) by the DeKalb Area Alliance
for Respensible Energy and the Sinnissippi Alliance for the
Environment (the "League" and "DAARE/ SAFE", respectively;
cnllectively, "Intervenors").

2lthough the League and DAARE/SAFE at one time had

separate Quality assurance contentions,1

the quality assurance
issue litigated in this proceeding dates from a stipulation
approved by the Licensing Board on December 16, 1982. As
approved, reworded League Contention lA states:
Intervenor contends that Edison does
not have the ability or the willingness to

comply with 10 C.F.R. Part 50, Appendix B,
toc maintain a quality assurance and gJguality

: DAARE /SAFE's contention 1 was admitted by the Licensing
Board on December 19, 1980 and dismissed by summary disposition
on September 10, 1982. The League was dismissed as a party to
this proceeding asn Octobar 27, 1981 for "the League's total
failure to provide respcnsive answers to Interrogatories."”
LBP-81-52, 14 NRC 901, 906 (198l1). The Appeal Board reinstated
the League, but directed the Licensing Board to limit the
number of contentions that the League would be allowed to
litigate "to that number the Licensing Board concludes it can
comfortably decide on the merits without unjustifiably delaying
operation of the Byron facility." ALAE-678, 15 NRC 1400, 1420
(1982). On remand, the League's gquality assurance contention
(contention lA) survived the cut. Memorandum and Order
{August 30, 1982).
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orders of June 21 and July 1. (Region III, NRC Staff Prepared
Testimony, ff. Tr. 7801.) As part of its testimony the Staff
discussed a special inspection which had been conducted by
Region 111 between April 27 and May 10, 1983, to determine

whether Mr. Hughes' allegations could be substantiated. Based

on the results of the special inspection and information obtained

from earlier interviews with Mr. Hughes and others concerning
these matters, the Staff testified that there was no safety
significance to any of the allegations in Mr. Hughes' statement.
(Region III, NRC Staff Prepared Testimony at 12, ff. Tr. 7801.)

Both Ceco and the Staff presented detailed testimony
regarding the reinspection program which was then underway.
Applicant's prepared testimony in response to the Board's
expression of interest in its July 7, 1983 Memorandum and Order
regarding any fraudulent Hatfield training, qualification or
certification practices addressed the only known allegations of
fraud: those made by Mr. Hughes in his testimony. In response
to a Board guestion, Mr. Stanish testified that in all his
experience with Hatfield he has found no indication of any
fraudulent practices. (Stanish, Tr. 7739.) There was no Staff
testimony of which Applicant 1s aware substantiating any fraudu-
lent training, qualification or certification practices.

The Licensing Board issued its Initial Decision on
January 13, 1984, concluding that Intervenorz had prevailed on
the substance of the gquality assurance contention and denying

Ceco's application for operating licenses for Byron. Ceco

filed a timely notice of appeal.
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SCC was an off-site suppiier of electrical and control
equipment at Byron, including cable trays and supports, instru=-
ment racks, and main and local control boards. The Licensing
Board found that "the Systems Control Corporation quality
assurance program broke down, was unreliable and fraudulent and
that Applicant defaulted in its respective oversight responsi-
bility." (ID, 9D-442.) There is no dispute on this record
that deficient equipment was supplied to Ceco and that there
were false quality assurance documents generated by SCC. (See
Int. Ex. 8 for a complete description of this issue.)

The Brard noted that the corrective action taken - a
100% reinspection of SCC work - "may remove the matter from a
direct safety concern." (ID, 4D-104, D-442.) In fact, all of
the nornconforming conditiuns identified with equipment supplied
py SCC have been remedied.8 Nevertheless. the Board felt
compelled to "allude to the Systems Control experience

because it adds additional support to our conclusion that

e (Williams, NRC Staff Prepared Testimony at 30, ff.
Tr. 3586; Williams, Tr. 3843; Hayes, Tr. 3898; Shewski, Tr.
2579.) Citing the testimony of Region IIl's Mr. Hayes, the
Board asserted that at the time of the hearing the guality
problems with SCC equipment remained an open item, in that as
many as 40 to 60 percent of the welds on the local instrument
panels were unacceptable. (ID, YD-103.) The implication that
the weld defec s remain uncorrected is erroneous, however; in
the testimony cited by the Board Mr. Hayes did not testify to
the present existence of defective welds. Mr. Hayes' testimony
was that the open item remaining to be resolved is the reevalua-
tion by Westinghouse of the seismic analysis on the control
board welds, reevaluation required due to "complete revision"
of the boards after their fabrication occasioned by Human
Factors Engineering Review. (Williams, NRC Staff Prepared
Testimony at p. 30, ff. Tr. 3586; Hayes, Tr. 3845-3847.)
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Applicant's quality assurance oversight of its contractors,
vithout more, is not sufficient protection of ‘he public safety."
(ID, %D-442.)

It is not necessary to rehearse at length the frcts
surrounding Aprlicant's conduct with respect to SCC, because the
Staff presented two witnesses from Region III, Messrs. Williams
and Hayes, who provided an overview of Applicant's performance.
In evaluating the testimony of these individuals the Licensing
Board established a unique evidentiary standard for Applicant
to meet; the Board stated "It is true that Messrs. Hayes and
Williams believe that Applicant acted responsibly, but their
testimony falls short of unrestrained acclaim." (ID, YD-106.)
Although the testimony of these inspectors may not have amounted
to "unrestrained acclaim," or even unabashed ecstasy, nonetheles=
both men approved of Applicant's qQuality assurance performance
concerning SCC. As the Board noted, (ID, YD-106; the Board's
transcript reference is incorrect) Mr. Hayes testified with
regard toc Applicant's conduct:

I thought they were very responsible. You

might fault them for not immediately taking

corrective action, but I think we both knew

that the problem was not going to go away.

The egquipment 1S Quite large, and it 1is

hard to hide, so they knew and we knew that

the probiems were there, and they knew that

we were going to insist that it be corrected

before the plant operates.

(Hayes, Tr. 3850.)

Mr. Williams was one of the signatories to I&E Report

80-04 on behalf c¢f Region III. (Joint Intervenors' Ex. 8 at

4.) H. added his own impression of Applicant's actions to that

of Mr. Hayes:
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I would like to add to Mr. Bayes' earlier
comments that spoke teo our awareness of
these circumstances. Even in consideration
of Paragraph 5 in our summary, certainly we
were aware, and we believed that although
the problems have persisted =-- and I think
it can be demonstrated for the record that
Commonwealth Edison has conducted, in most
of the are:s =-- in fact, nearly all nf
them, with one or two exceptions =-- has
conducted its business conmpletely responsi-
bly and in response to their commitments
for monitoring and identifying quality.
Corrective actions were t-Xen and initiated
by the licensee.

The licensee informed us properly of their
difficulties through the 50.55E report in
the development of the problem.

While we had some concern that in spite of
their efforts and our own, after we were
involved, that these issues were recurring =--
that issues cof deficient welds and deficien-
cies in other areas were recurring ==- in no
instances, deo I believe, have they missed
those things that needed to be repaired.

That is the purpose of their guality assur-
ance program and cur functions as well.

(Williams, Tr. 3851-3852.) The exceptions noted by Mr. Williams
were Applicant's waiver of final inspection points on the local
instrument panels and a series of discussions between Applicant
and the Staff concerning the extent of site receipt inspection
of Systems Control equipment. Referring to these exceptions,
Mr. Williams cencluded:

Those circumstances, 1n the context of the

whole operation over four years, would best

be characterized as perturba-ions and not

necessarily unexpected from consideration

cf all organizations.
(Williams, Tr. 3853.)

The Licensing Board's evaluation of Ceco's oversight

of SCC discounted the Staff testimony that Ceco acted responsibly
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and to the unconcroverted record evidence that effective corrective
action was taken. Unless the Licensing Board has some secret
reason, not based on the public record, to believe that other
suppliers or contractors at Byron are engaged in undetected
fraudulent practices, (see, pp. 71-75, infra) it is erroneous

for the Board to draw sweep.ng conclusions about the adequacy

of Ceco's guality assurance oversight of its contractors based

on the evidence regarding SCC which was before it. (ID, 1D-442,

D-443.) See, Callaway, supra (slip op. at 27-28).

HUNTER CORPCRATION

Hunter Corporation is the Byron contractor responsible
for the installation of piping and piping supports. The Board
found that Applicant's quality assurance performance with
regard to Hunter Corporation "has been inadeguate." (ID,
fD-448) The record before the Board fails to support such a
conclusion.

Intervenors' witness on Hunter was Michael Smith, a
former Hunter auditor. The l.icensing Board found most of
Mr. Sﬁith's allegations to be unsubstantiatecd. For those few
that were substantiated, the Board found these allegations
"individually o no great significance to the Hunter gquality
assurance program." (1D, 1!D-169.)9 The Board found only one

of Mr. Smith's allegations to constitute a significant problem:

9 The Board did note that these substantiated allegations
collectively suggested "sloppiness" in Hunter's guality assurance
progiam. (ID, YD-169.) In contrast, the Board alsc found that
there was no evidence that Hunter's production workers were
doing shoddy work. (1D, 9D-126.)
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The allegation concerning the 'tabling'

practice (not reporting nonconformances

pending final 'walk-down'), we regard as a

serious matter which could have important

conseguences. We were particularly con-

cerned that Hunter continues to fail to

take appropriate steps to issue documenta-

tion on nonconforming conditions.

(ID, ¥D-169.) But as the following discus<ion shows, the Board
erroneously connected the "tabling" issue - a fuzzy allegation
from a witness it was clearly reluctant to believe (ID, YD-142) -
to a finding ty an NRC inspector on a different matter, (ID,
fD-141) and to a finding in Ceco's 1983 audit of Hunter's
reinspection program. (ID, YD-145, D-170.) The three items

are unrelated. There is no ongoing documentation problem at
Hunter, and the Board's conc2rn is therefore misplaced.

Mr. Smith was a surveillance inspector and then an
auditor at Hunter from Noveirzr, 1978, to January, 1980.10 In
evaluating Mr. Smith's testimony the Board noted that it was
"troubled by the large number of inaccuracies ir Mr. Smith's
original allegations compared with his testimony at the hear-
ing."” (1D, YD-123.) Such inaccuracies characterized Smith's
testimony concerning "tabling." (ID, 1D-142.)

In his prepared testimony Smith testified that he and
another auditor freguently found instances where documentation
for piping supports existed, but the actual supports could not
be located. Mr. Smith asserted that in these situations he was
instructed by Mr. Somsag not to document that the problems
existed. According to Mr. Smith, Somsag would tell him that

10 He was fired as a result of a 207 absenteeism rate.
{Smith, Tr. 3244; 1D, 1D-122.)
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the hanger foreman and QA staff were cognizant of the situa-
tion. Mr. Somsag told Smith that such problems would be caught
at "walk down." This practice was referred to as "tubling."
Smith testified in his prepared testimony that instances of
tabling occurred "at least once or twice a week," and he said
that he never tabled items on his own, only when instructed to
do so by Somsag. Although there was a system for reporting
problems with supports called a "hanger field problem" system,
Mr. Smitl claimed that he never found that hanger field problem
reports had been initiated. Finally, Mr. Smith testified that
sometimes instances of abling would be mentioned in his 1ough
drafts of audits, but not in the final version. (Smith, Inter-
venors' Prepared Testimony at 22-24, ff. Tr. 3243.)

On cross examination, however, Mr. Smit]. admitted
that his earlier testimony that he never tabled an item on his
own initiative was "at the very least, incomplete;" to the
contrary, Mr. Smith and his co-auditor at times did table items
on their own initiative, in situations where he was satisfied
that the quality assurance staff was aware of the problem.
(Smith, Tr. 3383-85.) Later in his oral testimony, Smith added
that the tabling of items was done on his initiative when "a
document such as the hanger field problem had been initiated."
(Smith, Tr. 3448.) Thus, Mr. Smith testified varaously that he
never initiated tabling of i1tems, but he sometimes did, and
that hanger field problem forms were never utilized to document

discrepancies in hanger location, but sometimes they were.
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Moreover, in his affidavit of September 21, 1987,
which was the initial statement of his allegations concerning
Hunter, Smith did not even mention the issue of tabling.
(Smith, Intervenor's Prepared Testimony at Ex. A, ff. Tr. 3243.)
Because "tabling" was not an issue raised in the affidavit,
Region III had no opportunity tov investigate the allegation.

Mr. Smith claimed that instances of tabling would be
included in his rough drafts of audits, but would be deleted
from the final audit reports. Ra2gion IIl's Mr. Yin investi-
gated the general subject of deletions from rough drafts of
audit reports. Based on a comparison of Smith's rough drafts
with final audit rep~rts, Mr. Yin catalogued all deletions from
rough drafts of audits. There were no instances of deletion of
references to tabling. (Yin, NRC Staff “iepared Testimony at
26-27 and Attachment G at 7-9, ff. Tr. 3586; see also, 1D,
¥D-162.) Furthermore, the rough drafts of audits attached to
Mr. Smith's prepared testimony as exhibits contain no reference
to tabling. (Smith, Intervenors' Prepared Testimony at Ex. E
and F, ff. Tr. 3243.) In sum, Mr. Smith's charge of freguent
"tabling" does not emerge from the recnrd as an allegation
characterized by consistency, specificity, or credibility.

The Licensing Board apparently found support for its
conclusions regarding "tabling”" in the prepared direct testi-
mony of the NRC Staff:

Mr. Yin of Region IIIl inspected for an

allegation by Mr. Smith that one support

was found without any documentation. Mr

Yin did not substantiate the allegation.

However, Mr. Yin expressed the view that

the allegation by Mr. Smith (exaggerated as
we later learned) that there was 100 percent
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noncompliance with proper design locations

of supports checked by Mr. Yin could be

factual becouse the QC inspection program

had not then >een formally established.

Region 11! Testimony, ff. Tr. 3586, at

25-26 (Yin).
(ID, 9D-141.) Mr. Yin's reference to 100% noncompliance with
proper design locations did not relate to Smith's (estimony
regarding "tabling." On the contrary, Mr. Yin was refarring to
the fact that the Hunter quality control inspection program at
the time of Mr. Smiti:'s employment did not encompass documenta=-
tion of utilization of design tolerances in installation of the
supports, or documentation of as-built data. (Yin, NRC Staff
Preparc¢d Testimony at 25-26, ff. Tr. 3586.) This QC inspection
program deficiency was addressed in another section of the
Initial Decision, and, in regard to that issue, the Licensing

Board found in Applicant's favor, based on Hunter's prompt and

positive corrective action. (ID, 1D-127 to D-l32.)11

3 See also, Yin, NRC Staff Prepared Testimony at 25-26
and Attachment G, ff Tr. 2586; Yin, Tr. 3664-3677. The distinction
between "tabling"” and the QC program deficiency discussed in
the text above i1s that "tabling", as defined by Mr. Smith, was
an ad-hoc practice in which guality assurance aucitors allegedly
did not document problems they identified. The QC program
deficiency described by Mr. Yin was a programmatic decision not
to do guality control inspecticns against certaln criteria
until a later stage in the construction process. What makes
things confusing 1s that the one specific example of tabling
offered by Mr. Smith - and he offered it for the first time on
cross-examination - was this: he allegedly was instructed not
te include certain information (concerning a maxaimum of 4
documents without supports or supports without documents) 1in
Audit Report 059-3. Audit Report 059-3 was the report by which
Hunter discovered and began to correct the QC inspection program
deficiency described i1n the text above. (Smith, Tr. 3382-3386,
3447-3448; 1D, 9D-131.) 1In short, Mr. Yin's testimony indicates
that there was incomplete OC documentation for supports. It
does not suqggest that Mr. Smiih was told to "table" such noncon-
forming conditions when he discovered them in his QA audit.

R R e T RO
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Confusing still another issue with "tabling", the
Board referred to the finding of a 1983 audit performed by Appli=-
cant of contractor implementation of the reinspection program
developed in response to tnhe CAT inspection. (ID, YD-145.)
Applicant's quality assurance staff determined that Hunter and
certain other contractors were improperly using "field problem
sheets" rather than discrepancy reports to document nonconforming
conditions identified through the reinspection program. (Int.
Ex. 29 at A-1l.) From the finding of Applicant's audit the Board
reached its conclusion that "Hunter continues to fail to take
appropriate steps to issue documentation or nonconforming condi-
tions." (ID, YD-169.) This conclusion is unsupported in the
record. The tabling issue related to the alleged failure to
document nonconformances while the 1983 audit finding was directed
at the form of documentation. The two issues are not the same.
At any rate, the audit finding did not represent a serious defi-
ciency in documentation (See Int. Ex. 29 at A9). Action was
taken to correct any nonconforming work. (Cf., Stanish, Appli-

cant's Prepared Testimony at 5-6, ff. Tr. 7549, 7750-7751.)12

iz Mr. Stanish's testimony refers to the significance of
a similar find.ng with respect to Hatfield. The reinspection
audit as it applied tc Hunter was not the subject of testimony
before the Board because of the Jimited scope of the reopened
hearings. As discussed infra, pp. 64-70, the hearings expressly
were limited to i1ssues involving Hatfield Electric Company;
therefore the audit as it pertained to Hunter or any of the
other contracto:s was not the subject of any oral testimony.
Although Applicant's counsel examined Mr. Stanish on redirect
examination concerning the reinspection audit as it encompassed
Hatfield, (Stanish, Tr. 7750-51) no such examination regarding
Hunter was deemed to ke appropriate and conseguently none was
conducted. Moreover, the Board raised no guestions involving
Hunter. For the Board to rely on this information, without noti-
fying Applicant it would do so or giving Applicant any opportunity
to explain the audit finding, 1s fundamentally unfair.
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The Board apparently gave great weight to this 1983 audit
finding because it believed the use of "field problem sheets"
might undercut the validity of the reinspection program. This
assumption was just plain wrong, as described in detail below
with respect to Hatfield (see pp. 60-62, infra). The record
as a whole with regard to Hunter simply does not warrant a

finding of serious and continuing documentation inadequacies.l3

B. The Board Erred in Extrapolating its
Interpretation of NRC Staff Inspection
Findings Concerning Hatfield to a Con-
clusion that Hatfield's and Applicant's
Quality Assurance Programs Are lInadegquate.

Since the Board's findings with respect to other contrac-
tors at Byron do not provide any substantial basis for its conclu-
sions regarding Applicant's overall guality assurance performance,
it follows tha* Hatfield is the key to the Bcard's decision.
However, the Board utterly failed to apply the controlling legal
principles to its evaluation of the evidence on the Hatfield
guality assurance history, misconstrued the record evidence con=-
cerning Hatfield's quality assurance activities, and errcneously
concluded that Hatfield's and Applicant's programs are inadeguate.

? I The Board failed to apply the princi=-

ples enunciated in Callaway to evaluate
the significance of the Hatfield quality

As discussed at pp. 11-13, supra, the Board is con-

strained to evaluate the significance of record evidence con-

13 Review of the CAT inspection (Applicant's Ex. 8) demon-
strates that Hunter's overall performance at Byron has been satis-
factory.
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cerning Hatfield's quality assurance in light of controlling
principles enunciated in Callaway, supra. That is, the Board
must evaluate the safety significance of items of noncompliance
and the corrective action taken, and it then must determine
whether there is evidence of a sufficiently widespread breakdown
in the overall quality assurance program tc warrant withholding
of the requisite safety findings. In reaching its ultimate
conclusion regarding the inadequacy of Hatfield's program, and
consequently Applicant's program, the Licensing Board simply
ignored these principles. The Board's evaluation of the evi-
dence under the Callaway principles was not merely inadequate;
it was non-existent.

The Board's decisional logic consisted of three

basic steps:

h The Board made findings as to the history of
Hatfield's quality assurance program, which were taken
almost verbatim from a series of four NRC inspections of
Hatfield. (ID, YD-306 to D-321.)

- 1 While recognizing the "random" nature of the
record before it (ID, YD-433) and without any conscious or
articulated application of the Callaway principles (that
1s, without any consideration of safety significance, cor-
rective actions, and significance to the overall program),
the Board then leapt from 1ts findings on the NRC inspec-
tions to a conclusion that Hatfield's history was "long

and bad." (ID, 1D-434.)
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- In an apparent effort to buttress the conclusion
it drew from the quality assurance history, the Board made
reference to a finding from Applicant’'s own 1983 audit of
the reinspection program concerning an erroneous documenta-
tion practice. From this, the Board drew the absoclute,
unalterar'e conclusion that Hatfield was "perpetually
incapable” of maintaining reliable records of nonconform-
ing conditions. (ID, 1D-438.)

In the succeeding discussion it will be shown that in
light of the Callaway principles, the Hatfield quality assurance
history, while imperfect, is consistent with findings which
would authorize the issuance of operating licenses for Byron.
Next it will be shown that the Board failed to apply the Callaway
principles to Applicant's 1983 audit finding, and was simply
mistaker. as to the potential effect of the documentation problem
discovered in Ceco's audit of Hatfield's reinspection program.
On those bases it will be demonstrated that the Board's decision
was erroneous and must be reverred.

2 The Foard's findings as to the NRC inspec-
tions of Hatfield cannot, in light of the

Callaway principles, support withholding
of the reguisite safety finding.

T.ie Board's findings regarding Hatfield span the time
period from 1978 to 1983, but the evidence is episodic. The
findings are terse and contain no evaluation of the significance
of the evidence to the Bo.rd's ultimate conclusion. There are
two underlying reasons for this phenomenon. First, the detailed

findings are themselves almost verbatim extracts from Region
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II1 inspection reports which contain basically undisputed facts

regarding specific items of noncompliance which have been

addressed by corrective action. Second, there was little

cross-examination by ary of the parties on the substance of
these reports and virtually no questions by the Board to either
Staff or Applicant witnesses regarding these issues.

There was simply no indication at the hearings that
the Board considered these quality assurance episodes to be of
particular concern to it, either individually or when considered
in their entirety. The NRC Staff, which was responsible for
the reports, obvicusly did not consider these matters tc be
sufficiently significant to undermine its conclusion that
CECo's quality assurance program met regulatory requirements.
Nor was there any evidence of widespread hardware problems
which would give rise to concern. (ID, p. 7.)

As indicated at the outset, the inspection reports in
question focus on items of noncompliance and are inherently
negative in character. The reports, in fact, do not reflect a
"long and bad" history. They reflect a quality assurance
system functicning over the construction life of a major nuclear
power plant project. Unfortunately, because the Board's deci-
sion failed to consider these reports in light of the Callaway
principles the Applicant i1s now faced with the task of painstak-
ingly reviewing the Hatfield history in light of these principles.
This discussion will be long, but it will show that the Hatfield
history is not sufficiently "bad" to support a cenclusion that

Ceco's guality ascsurance program was inadegquate.
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Each ..ajor element of the Board's decision concerning
the Hatfield history is addressed in detail below in four major
segmer.ts, the first three being: (1) the Board's evaluation of
NRC Staff inspecticn reports prior to 1982; (2) the results of
the 1982 CAT inspection (exclusive of recertification and
reinspection issues); and (3) the recertification program which
arose out of the 1982 CAT inspection. Following these sections,
we discuss the reinspection program which arose out of the 1982
CAT inspection.

a. Hatfield's quality assurance program

implementation in light of NRC Staff
inspection reports prior to 1982.

The Licensing Buard's evaluation of what is charac~-
terized as Hatfield's General Noncompliance History (ID, 1D-307)
prior to *he CAT inspection in April, 1982, consists of six

14 In the first five findings, each item of noncom-

findings.
pliance identified by the NRC Staff was briefly described.

There is no discussion in the findings of the seriousness of

the item of noncompliance or of the effectiveness of the correc-
tive action. Under the Callaway principles, however, the items,
either considered individually or as a whole, do not evidence a
widespread breakdown sufficient to warrant withhrlding of the

requisite safety findiwngs. In the interest of brevity we address

separately the first, second, and remaining items, respectively.

i Attachment A to Region III, NRC Staff Prepared Testi-
mony, ff. Tr. p. 3586, tabulated all open items, unresolved
items and items of noncompliance discovered by Region III at
Byron from 1978 forward. Attachment A does not indicate the
severity level of the items of noncompliance.
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1) The first Hatfield item of ncncompliance discussed
by the Licensing Board involved the failure of Hatfield to set
forth in a ceco-approved procedure how Heétfield intended to
comply with ANSI standard N.45.2.6 regarding the qualification
of quality control inspectors. (ID, YD-307.) The Board's
finding is somewhat ambiguous since it is not clear whether it
meant that there was no Hatfielid procedure or whether such a
procedure existed, but had not been approved by Ceco. Pages 19
and 20 of Inspection Report 78=-07 (Int. Ex. 3) make clear,
however, that a revised Hatfield procedure had been in place
since April, 1978, four months prior to the inspection and that
the procedure #waited Ceco comment and approval. Moreover,
Ceco's response to the August, 1978 item of noncompliance indi-
cated that the Hatfield procedure had been revised and approved
on September 14, 1978. (Int. Ex. 3 at 3.) The item of non-
compliance was identified as a "deficiency", then the least

15 rhe NRC

serious of the NRC', categories of noncompliances.
Staff testified that the item of noncompliance was closed to
its satisfaction and that it was not necessary that further

corrective action, in the form of a stop-work order, be taken.

> The Staff testified that if it were ranked today, it
would be characterized as a Severity Level IV. (Hayes, Tr.
3647.) A Severity Level 1V viclation is one with "more than
minor safety ... significance." 1C CFR Part 2, App. C, Supp.
1ID. Some appreciation of the significance of a Severity Level
IV item of noncompliance can be made by comparing its descrip-
tion with that of Severity Level III, which normally invclves
multiple examples of deficient construction or construction of
unknown quality due to inadequate program implementatior. 10
CFR Part 2, App. C, Supp. IIC. See also, Forney, Tr. 3629 ("a
level 4 is one that would be higher than level 5, but still not
a major concern").



38~

(Hayes, Tr. 3648.) Mr. Shewski testified trat the lack of an
approved procedure did not indicate a broader problem with the
Hatfield quality assurance program. (Shewski, Tr. 2575.)

When viewed in light of the Callaway principles it is
clear that this item was not of major safety significance, was
addressed by appropriate corrective action, and was not indica-
tive of a breakdown in quality assurance implementation.

2) The second Hatfield item of noncompliance de-
scribed by the Licensing Board consisted of two "infractions",
the intermediate level of noncompliance accordiag to the NRC
Staff categories then in use. (Hayes, Tr. 3594.) The Board's
view of the record is that there w:re two noncompliances involv-
ing failure to document faulty installation of cable connectors
and concrete expansion bolts and that the situation with respect
to concrete expansion anchors indicated a "programmatic weak=-
ness" . (ID, YD-308.) The NRC investigation which led to the
issuance of the investigation report regarding this matter was
prompted by allegations fiom a Hatfield employee. (Int. Ex.
4.) 24 separate allegations were reviewed by Fegion III and
all but three were found to be unsubstantiated. Of the three
allegations that were substantiated, two involved the adequacy
of the documentation dispositioning nonconforming conditions
and one involved a failure by Hatfield to actuaily inspect
installation of concrete anchors for certain attributes. (See,
Int. Ex. 4 at 14-15, 17-18.) It is this latter allegation
which forr2d the basis for the second item of noncompliance in

Int. Ex. 4 which was characterized by the NRC Staff as indicat-
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ing a "programmatic weakness." (Hayes, Tr. 3650.) The documenta-
tion deficiencies were characterized by the NRC Staff as perhaps
an "isolated case." (Hayes, Tr. 3650; See also, Shewski Tr.
2577.) Adequate corrective action was taken by Ceco and Hatfield
to close out the item of roncompliance. (Hayes Tr. 3650.)

Both of these items of noncompliance would be categorized as
Severity Level IV today. (Hayes, Tr. 3650.) Accordingly,

under Callaway there is no evidence of a breakdown.

3) The remaining Hatfield items of noncompliance
prior to 1982 discussed by the Licensing Board relate to NRC
Inspection Report 80-25 (Int. Ex. 5). This inspection report
detected a substantial number of items of noncompliance, four
Severity Level 1V violaticns, two Severity Level V violations
and one severity Level VI violation. Region III issued an
immediate action letter confirming Ceco's commitments for
corrective action, the most stringent of which was a stop-work
order imposed by Ceco. (Shewski, Applicant's Prepared Testimony
at 18-19, ff. Tr. 2364; Williams, Tr. 3654.) The most serious
individual item of noncompliance involved the design, construc-
tion and installation of a cable frame for safety related
egquipment without any quality assurance requirerents. The
notice of violation pocinted out that it was Ceco's quality

16

assurance organization that identified the problem. Ceco

implemented extensive corrective action which was acceptable to

16 There was additional evidence that the Hatfield and
Cecc quality assurance programs were functioning. Observation
of cable installation during the inspection satisfied the NRC
Staff that it was being done in comformance with regulatory
requirements. (Int. Ex. 5 at 7.)



the NRC Staff. Ccnceding that stopping work was the appro-
priate response, the Licensing Board's decision apparently
diminished the significance of this action by observing that
the NRC Staff participated in the deliberative process that led
to that decision. (ID, ¥D-311.) While no conclusions in the
Initial Decision explicitly flow from this observation, it
exemplifies the Licensing Board's failure to focus on the
adequacy of corrective action. There is uncontradicted evidence
that the corrective action taken was adeguate to provide reason-
able assurance that regulatory requirements have been met.
(See, e.g., Williams. Tr. 3655.) Any other conclusion would be
unsupportable on this record. Under Callaway the corrective
action was appropriate and the evidence evinces nc adverse
implications for the adequacy of Ceco's overall QA program.

b. Hatfield's quality assurance pro-

gram implementation in light of
the 1982 CAT inspection (82-05).

This section focuses on the Licensing Board's findings
which address the 1ssues raised by the 1982 CAT inspectiun
report (82-05) other than those involving the recertification
and reinspecti:on programe. The latter programs are addressed
separately in sections 1I(B)(3) and I1I, below. The CAT inspec-
tion report documented an extensive inspection by the NRC Staff
to "assess the adeguacy of certain aspects of the guality
assurance/construction activities at the Byron Station." (Ceco
Ex. 8.) The Board asserted that Hatfield brought "troubles
upon Applicant" as a result of additicnal noncompliances identi-

fied during the inspection. (ID, 9D-313.) The Bcard concluded
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that these noncompliances involved a "pattern of unreliable and in-
adequate documentation of nonconfirming condition." (ID, 1D-313.)
When the entire CAT inspection report is considered,
the Licensing Board's conclusion of a "pattern" of unreliable
Hatfield quality assurance ocumentation is unwarranted. The
CAT inspection did not concentrate on Hatfield - it looked at
all contractors on site. In the cover letter which accomspanied
the CAT inspection report, the NRC Staff concluded that "the
quality assurance program appeared good," (Ceco Ex. 8 at 1)
even though four Severity Level IV and five Severi:y Level V
items of noncompliance were found.
The CAT inspection report is organized topically, and
within each topic each contractor's activities are reviewed.
The Board selected those portions of thne report which, based on
its incomplete evaluation of the evidence, suggested a paT“tern
with respect to Hatfield, while ignoring other portions vf the
report inconsisten with any such pattern. All items of noncom-
pliance, except thuse to be resolved by the reinspection program,
have been closed tc the satisfaction of the NRC Staff. (Stanish,
Applicant's Prepared Testimony at 4, ff. Tr. 2619.) In the
following discussing, the four major areas of the report dis-
cussed by the Board - the Hatfield discrepancy report sy-.tem,
the voiding of non-conformance reports, lack of hold tags on
torque wrenches, and Hatfield's procedures for cable sidewall
pressure and rework - are addressed in light of the Callaway
principles. Thereafter, we shall address other conclusions of

the report which were favorable tc Applicant, ignored by the
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Board, and of great importance to any rational evaluation of

the significance of the noncompliances.

1) The Hatfield discrepancy
report system.

The significance of the Board's finding in regard to
this item of noncompliance is difficult to characterize. In
the CAT inspection report itself, the use of the di.crepancy
report system /"trouble letters") was recognized by the Staff
as an acceptable technique "to expedite some contractor functions."
(Ceco Ex. 8 at 26.) It was only when the trouble letters were
used to document inspection discrepancies that the Staff found
that a procedure should be in place to control their use.

(Ceco Ex. 8 at 26.) After reviewing 70 trouble letters, the
NRC Staff concluded that 9 should have been documented as
nonconformance repcrts. Ceco witness Stanish explained, in
response to the single instance of Boarcd guestioning -egarding
Hatfield in the March and April quality assurance hearings,
that the documeants were in fact being controlled, in that they
were seguentially numbered and issued in a controclled manner.
(Stanisn, Tr. 2€8B5-P6.) There was no evidence that the gquality
of work was in fact affected, but a written procedure formaliz-
ing the use of trouble letters was not in place at that time.
(Stanish, Tr. 26{5.) While the Licensing Board characterized
this as "not very reassuring," (ID, 1D-315) it ignored the
uncontradicted evidence that use of these documents had no
effect on the quality of the work, since inspecticn reports

)

existed to verify that quality. (Stanish, Applicant’'s Prepared
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Testimony at 9, ff. Tr. 2619.) Moreover, appropriate action
was taken to correct this documentation practice. (Stanish,
Applicant's Prepared Testimony at 9, £f. Tr. 2619.) Under
Callaway, the lack of safety significance, the corrective
action taken, and the uncontradicted evidence that work quality
was in fact under contrcl, demcnstrate that this item does not
in any way reflect adversely upon the adequacy of the overall
quality assurance program.

2) Voiding of nonconformance
reports.

In regard to this item the Board found that correc-
tive action had been taken, but gave no hint as to its adeguacy.
(ID, YD-316 - D-317.)

Nonconformance reports ("NCRs") are the formal method
of tracking deficiencies observed during a contractor's inspec-
tion process. After reviewing 180 Hatfield NCR i1orms, the CAT
inspection discovered three voided NCRs. (Ceco Ex. 8 at 40.)
The discrepancies identified by the voided NCRs were being
tracked by Field Change Requests which previded for design
changes. (Stanish, Applicant s Prepared Testimony at 13, ff.
Tr. 2619.) The concern expressed by the CAT inspection report
was that trending of NCKs would not occur if tre NCKs were
voided. (Ceco Ex. € at 40.) &4 new NCR was created to document
the nonconforming conditions, thereby preserving the integrity
of the trend program. (Ce.o Ex. 8 at 40.) The CAT inspection

report itself concluded that Hatfield's trend analysis for 1981
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and 1982 was adequate. (Ceco Ex. 8 at 42.)17 Although the
Board was silent as to the significance of this item the record
allows r.> conclusion other than that the corrective action was
appropriate and that no adverse inferences can be drawn concern-
ing overall prcyram adequacy.

3) Lack of hold tags on Hatfield

torgque wrenches which were
past due for recalibraticn.

The finding of the Board on this issue exemplies the
flaw in its approach to the evidence before it. Although the
Board made no explicit evaluation of Hatfield's failure to tag
torque wrenches when they were past due for calibration, this
may have been another example of the faulty documentation
pattern that the Licensing Board discerned. (ID, YD-313, D-319.)
Yet this discrepancy in Hatfield's impiementation was one of five
examples cited by the CAT inspecticn report to support a single
Severity Level V item of noncompliance. (Ceco. Ex. 8 at 5.) A
Severity Level V item of noncompliance 1s one which has "minor"
safety significance. There was no cross-examination and nc¢
Ecard questioning on this issue. Mr. Stanish's prepared direct
testimony established that there was documented proof that
torgque wrenches were not used past their recalibration due

date, and showed, witho.t any evidence to the contrary, the

17 The other exziple on which the NRC based this item of
noncomg liance involved the improper recording of disposition of a
nonconforming condition on orne NCR. While the N”R indicated that
replacement of a nonconforming cable had not taken place, ir fact
such replacement had occurred. (Stanish, Applicant's Prepared
Testimony at 14, ff. Tr. 2619.) Thus, ... fact there was no safety
significance to the incorrect information on the NCR.
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lack of safety significance of this matter. (Stanish, Appli-
cant's Prepared testimony at 15, ff. Tr. 2619.) This item is
clearly an isolated incident, and under Callaway it provides no
basis whatsoe er for a conclusion of program inadeguacy.
4) Hatfield procedures regard-
ing calculation of electrical

cable sidewall pressure and
cable rework.

The lack of procedures for calculating cable sidewall
pressure and cable rework constituteq one of four examples upon
whicn the Staff based a Severity Level IV item of nonconpliance.18
Unlike the other items of noncompliance involving Hatfield
discussed above, this issue went directly to the adequacy of
procedures governing construction, rather than the manner in
vhich documentation was processed. In such an instance, the
concern should be even more pointedly with the safety signifi-
~ance of the absence of the pro-=dure. While the Board's
finding recited the corrective actions taken, it 4id not in any
way evaluate their efficacy. Nor did the Board attempt to
ascribe any significance to this item. (ID, %D-320, D-321.)

In the absence of cross-examination and 3ocard guestions on this
subject, the record establishes that the corrective action was
appropriate. (Stanish, Applicant's Prepared Testimony at
10-11, ff. Tr. 2619.) Moreover, since documentation existed

which enabled Hatfield to determine whether the maximum side-

wall pressure had been exceeded, no conclusions of inadeguate

ie Other examples include Hatfield's use of "trouble
letters" (see, pp. 42-43, supra).



documentation based on this item cf noncompliance could be
drawn by the Board. Accordingly, under Callaway no adverse in-
ferences as to program adeguacy can be drawn.

5) Other conclusions regarding

Hatfield in the CAT Inspec-
~ion Report.

The examples recited by the Board from the NRC inspec-
tion report in findings D-31% through D-321, without much more,
might leac one to conclude that the CAT inspection report
contained unremitting criticizm of Hatfield's documentation and
the quality of its work. Examination of portions of the report
other than those upon which the Board freely relied for its
negative conclusions shows this 1s simply not the case.

The Staff's review of Hatfield Field Change Regquests
verified that they were under Ceco control, as appropriate. No
item of noncompiiance was identified. (Ceco Ex. 8 at 45-46.)

The inspection also included a review of Hatfield material trace-
ability, which included a review of Hatfield's receiving and
inspection procedures and various welding procedures; a review

of Hatfield's weld material documentation; a review of walder
qualifications; and a review of weld material control. No items
of noncompliance were identified, although one open item was
noted. (Ceco Ex. 8 at 47-48.) 1In a review of i1n-process inspec-
tion activities, the inspection team reviewed Hatfield procedures
for cable pan and conduit installation as well as 33 inspection
checklists, 50 concrete expansion anchor travellers and 85
conduit inspection reports. In addition, the team coserved two

Hattield inspectors inspect conduit hangers in the control
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room. (Ceco Ex. 8 at 63-64.) No items of noncompliance with
respect to Hatfield were identified.

Quite apart from verifying that Hatfield's procedures
and documentation were satisfactory in the above areas, t(he CAT
inspection report also evaluated the quality of Hatfield's
work. It conducted a review of Hatf.eld's cable reel yard to
verify proper cable storage. (Ceco Ex. 8 at 60.) Further, an
inspector verified that a specific e¢lectrical cable was routed
in accordance with i1egquirements. (Ceco Ex. 8 at 60.) Indeed,
the NRC inspector observed that the Hatfield foreman and crafts-
person involved in cable pulling were "very knowledgable and
proud of their work." (Ceco Ex. 8 at 61.)

This evidence was before the Board, but was ignored.
At a bare minimum, the aforementioned evidence of satisfactory
performance by Hatfield in complying with written procedures
and maintaining adeguate documentation are inconsistent with
the Board's selectively fashioned "pattera" of document defi-
ciencies. More importantly, this evidence, while ignored by
the Board, invalidates the Board's conclusion that Hatfield is
"perpetually incapable" of maintaining reliable records of
nonconforming conditions. (ID, 9D-438.)

When all of the evidence concerning the 1982 CAT
inspection is examined as a waole, it is apparent that none of
the items of noncompliance, which the Board seiectively drew
from the inspection report, are sufficient to create any infer-
ence of a breakdown in either Hatfield's or Applicant's QA

program. The inspection report merely reflects the routine



functioning of the NRC Sta:f's inspection program: identifica-
tion of a number of essentially minor noncompliances, followed
by implementation of appropriate corrective action. It is
undoubtedly on this basis that the Staff was able to testify
that the Applicant's QA program was acceptable. (Hayes, NRC
Staff Prepared Testimony at 33-34, ff. Tr. 3586.) The Board
simply ignored the Staf€'s testimony, which was the best evi-
dence on the significance of the inspection reports. It is
inconceivable that the Board could have extrapolated the
infermation in the inspection reports concerning Hatfield to a
conclusion of program inadequacy had it made any attempt to
consider and apply the specific Callaway criterion which re-
quires a licensing board to assess whether a quality assurance
breakdown is of "sufficient dimensions" so that the requisite
safety finding cannot be made. The Board did not make any
tinding of an overall "breakdown", let alone one of "sufficient
dimensions" to preclude the requisite safety finding, and its

conclusion denying Ceco's application is clearly erroneous.

3. Recertification.

The Board's decision devotes considerable attention
to the NRC CAT inspection report finding which resulted in
Applicant's inspector recertification and reinspection pro-
grames. While there are numerous erroneous findings concerning
the recertification program, it is difficult to discern whether

any such findings pleyed a decisive role in the Board's con-
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clusions.19 The Board never stated that Applicant's recertifica-
tion program is inadequate. Only one reference to recertifica-
tion appears in the Board's conclusions. After dJdiscussing the
matter of Hatfield's documentation of nunconformances in the
reinspection program the Board indizated that it was ". also
concerned that, despite =211 of its troubles, Hatfield still has
not developed a practice of carefully assuring and documenting
that its inspectors are qualified." (ID, YD-438.) To the
extent that the Board relied upon this concern to support its
conclusions as to the inadequacy of Hatfield's quality assur-
ance program, the decision is erroneous for three reasons.
Current practice calls for Hatfield's quality assur-
ance managers or supervisors to verify the information provided
by a job applicant, such as employment history, which establishes

an individual's quulification to be a QC inspector, before that

individual can be hired. The quality assurance manager or

9 The Board stated that it was "troubled and puzzled at
the very low information content" of Mr. Stanish's preparad
testimony regarding Hatfield's inspector recertification pro-
gram. (ID, ¥D-393 ) Yet the Board completely ignored the
detailed testimony of Mr. Koca, Hatfield's Quality Assurance
Supervisor, whose duv.ies included the development of certifica-
tion documents for inspection personnel. (Koca, Applicant's
Prepared Testimony at 2, ff. Tr. 7418.) Mr. Koca's direct
testimony described in general terms the certification prac-
tices in place in October, 1982 after the recertification
program was in place. (Koca, ’pplican.'s Prepared Testimony at
3-4, ff Tr. 74)8.) Exhibit A attached to Mr. Koca's d rect
testimony 1s Hatfield Frocedure #l17 dealing with the Training
and Qualification of Inspection and Audit Personnel. That
procedure and its attachments detail the methods of qualifying
inspector, the type of verification of past employment to be
obtained, ani a description of classroom and on-the-job train-
ing reguirements, including testing requirements. Mr. Koca was
briefly exam:nad by Judges Cole and Callihan recarding Hatfield's
certification practices. (Koca, Tr. 7520, 7526.)



supervisor then evaluates this information as part of the
overall certificatior process. (Koca, Applicant's Prepared
Testimony at 4, 5, and Exhibit A, Section 5.3.1, ff. Tr. 7418.)
As part of the recertification program, Ceco's quality assur-
ance department reviews 100% of all the contractor inspector
certirication packages. (Stanish, Applicant's Prepared Testi-
mony at 4, 5, ff. Tr. 7549; Tr. 7633-7636.) There is no regula-
tory requirement for Ceco to re-verify the information contained
in the packages. Moreover, th2 NRC Staff does its own investi-
gation of inspector qualifications in the same w2y as leco, by
documentation review. (Forney, Cornaughton and Hayes, Tr.
7623-7928.) There is no basis whatever for an adve;se infer=-
ence about the adequacy of the recertification program, arising
out of the documentation verification practices of Ceco. (See,
ID, 1D-402.)

Second, the Board's inference that the recertifica-
tion program was ineffective because it failed to discover the
lack «f gualifications of the Hatfield Quality Assura ce Manager
and a Level II Quality Control Inspector (ID, %3S3) is erroneous.
There was no testimony that the Quality Assurance Manager was
subject to the recertification program. (See, Stanish, Appli-

cant's Prepared Testimony at 4, ff. Tr. 749; but see, Forney,

Tr. 7918-7919.) Applicant's apparent failure to discover that
a Level II Quality Control Inspector was not properly certified
was due not to any weakness in the program itself, but rather
tc the timing of the recertification effort. Ceco's review of

the contractors' inspector certification packages did not begin
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until late February, 1983 because the records first had to be
placed in a more reviewable format. (Stanish, Tr. 7639-42.)

As a result of an allegation directed to the NRC Staff, Mr.
Forney reviewed the certification package cc a Mr. Wells in
early February, 1983 and discovered that he was not properly
certif.ed. (Forney, NRC Staff Prepared Testimony at Attach-
ment D at 2-3, £f. Tr. 7801.) The NRC Staff simply got there
before Ceco Quality Assurance, which itself subsequently identi-
fied two Hatfield inspectors whose documentation packages were
not in order. (Stanish, Tr. 7726-27.)

Third, the Board implied that the program may be
inadequate because about half of the Hatfield inspectors re-
quired retesting and at least half required additional train-
ing. (ID, YD=-392.) The Board, however, ignored the fact that
the retesting and additional training were necessary because
Applicant had imposed new, more stringent reguirements for
recertification, and that therefore no inference of inadequate
qualification can be drawn from the number of inspectors requir-
ing additional training.zo

In sum, the Board's conclusion expressing concern

about documentation of inspector gualification is without

20 The very purpose of the recertification program was
tc enable each contractor to meet the regquirements of ANSI
N45.2.6, the "moving target" described by Mr. Foruey. (Forney,
Tr. 7820.) The critical fact, established by the testimony of
Mr. Koca, Mr. Stanish and Mr. Forney of the NRC Staff is that
there was a satisfactory recertification process in place in
accordance with the commitments made by Ceco to the NRC staff.
(Forney, NRC Staff Prepared Testimony at 8, ff. Tr. 7801.)
Thus, the Board's findings that Mr. Stanish was vague in guanti-
fying the number of Hatfield inspectors reguiring recertifica-
tion is an irrelevarcy. (ID, YD-397.)



support in the record. To the extent that this conclusion, as
it must have, played a role in the Board's conclusion concern-
ing the adeqguacy of Hatfield's quality assurance program it is
clearly erroneocus.

III. THE REINSPECTION PROGRAM IMPLEMENTED BY CECO

WAS AN ADEQUATE AND DELEGABLE METHOD FOR

RESOLVING CONCERNS ABOUT THE QUALIFICATIONS

OF QUALITY CONTRCL INSPECTORS.

While the Board acknowledged that a reinspection
program is a logical method by which doubts about Hatfield's
quality assurance program could be resolved (ID, YD-435) it
nevertheless refused to find that Applicant's program was
adequate and delegable to the NRC Staff because: (a) the Staff
did not find that the program is sufficient to assure that
Hatfield's work is adeqguate (ID, YD-435); (b) in addition, the
Board was concerned about several "unexplained elements" of the
reinspection program (ID, 9D-435); and (c¢) Applicant's audit
disclosed that Hatfield's reinspection efforts involved improper
documentation of non-comformances. (ID, 1D-438.)

In the following segment of the brief, it will be
shuwn that the Licensing Board wholly departed from the princi=-
ples of the Callaway decision in its analysis of the ra2inspec~
tion proygram. It lost all perspective on the safety signifi-
cance of the qguality assurance issue before it, drew unsupport-
able adverse inferences regarding the effectiveness of the
progran, and wrongfully extrapclated essentially minor problems

with implementation of the reinspection program by Hatfield to
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a conclusion that the ireinspection program itself was flawed
and that the application for operating licenses should there-
fore be denied.

There are a number of undisputed facts concerning the
reinspection program which necessarily place the evidence on
that subject in its proper context. First, it bears emphasis
that the reinspection program was part of a response to one
Severity Level IV item of noncompliance identified in the CAT
inspection report. (Ceco Ex. 8 at 5-6.) The program was
developed because of concerns expressed by the NRC Staff, by
virtue of deficiencies noted in the documentation vf inspector
qualification and training, that ungualified quality control
inspectors may have been employed by all contractors nt Byron
and that therefore nonconforming construction or installation
may not have been detected. (Teutken, Applicant's Prepared
Testimony at 3-4; f£f. Tr. 7760; Region III, NRC Staff Prepared
Testimony at 4-5, ff. Tr. 7801; Forney, Tr. 7828.) In the
absence of complete and consistent documentation of inspector
qualification, the proof of the pudding was the quality of the
inspections performed by quality control inspectors ir the
past. (Forney, Tr. 7828.) As stated in the Staff's prepared
testimony:

The Region considered that detection of

inadequate inspections performed by improp-

erly or inadequately certified inspectors

could be achieved by selecting a sample

number of QC inspectors from the total

population for each contractor and rein-

specting work the inspectoirs originally

inspected during their first few months of

their inspection activity.

{(Forney, NRC Staff Prepared Testimony at 5, ff. Tr. 7801.)
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Secend, the program was applied to a number of site
contractors, not just Hatfield.

Third, although the NRC Staff had not identified
"significant hardware problems" during the CAT inspection, the
reinspection program would nevertheless determine the existerce
of and assure correction of any hardware problems. (Forney,

NRC Staff Prepared Testimony at 5, ff. Tr. 7801.)

With the foregoing established as context, the follow=-
ing discussion will address: (1) the NRC Staff's views on the
reinspection program; (2) the Board's concerns with the so-called
unexplained aspects of the reinspection program; and (3) the
Hatfield documentation of noncomformances during the reinspec-
tion program. On thic basis, we will show that the reinspection
program is clearly adequate, and, under the Board's own reason=-
ing, post-hearing inspection and review of the results of that

program are delegable to the NRC Staff.

A. The Staff Accepted the Program as Adeguate.

The Licensing Board's decision misread the Staff's
normal sense of caution about the ultimate results of the
program and found instead that the NRC Staff has accepted "only
the basic premise" of the reinspection program. (ID, 1D-410.)
The Board then extended this finding to a conclusion that the
staff "does not find" that the reinspection program is suffi-
cient to assure the adequacy of Hatfield's work, (ID, fD-435) a
giant step beyond the guestion which gave rise to the reinspec-

tion program in the first instance: the qualifications of
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quality control inspectors. (ID, YD-435.) Had the Board
properly considered and appraised the entire evidentiary record
regarding the Staff's position on the reinspection program, - §
would have discerned that the program, as i program, was accept-
able and that the Staff was reserving its final judgment only
with regard to the results of the program -- what the program
would disclose regarding the gualification of quality control
inspectors and, secondarily, about the quality of the work.

The reinspecticn program which was implemented at
Byron was not begun without Staff couacurrence. This is apparent
from the fact that Ceco proposed two other plans to address the
inspector qualification item of nouncompliance, but neither was
acceptable to the NRC Staff. (Stanish, Tr. 7697-7699.) The
written communication fror the NRC Staff evidencing that ap-
proval was read into the record at Tr. 8001; it contained no
qgualification other than the usual reservation that the rein-
spection program would be examined at a later NRC Staff inspec-
tion and set forth the Staff's definition of certain of the
subjective attributes involved in the reinspection program.
The Board's findings grudgingly acknowledged the Staff's accep-
tance of the program. While slighting Applicant's responsive-
ness, the Board did fird that by February 4, 1983, Applicant
had "proposed the reinspection program acceptable to the Region
111 Staff." (ID, Y0-371.) (Emphasis added; the Board immedi~-
ately qualified this statement in a footnote.)

In addition, the NRC Staff's testimony, taken as a

whole, convincingly demonstrated acceptance of the program.



Thus, in the original guality assurance hearings, Mr. Forney
agreed that the program was acceptable, assuming that Ceco met
its stated commitments. (Forney, Tr. 3659.) A slightly dif-
ferent verbal formulation is found in the Staff's prepared
testimony for the reopened hearing. There, the Staff stated
that it has not made a "final determination" that the reinspec-
tion program will prove "successful towards alleviating the
problems" addressed in the CAT inspection findings. (Forney,
NRC Staff Prepared Testimony at 7, ff. Tr. 780l1; See also,
Hayes, Tr. 780%.) Mr. Forney articulated the same thought in
agreeing that "the Staff is now awaiting the results of the
reinspection program" in order to determine whether the origi-
nal inspections were deficient and that it was "premature" to
conclude that any Hatfield inspector performed inadeguate
inspections. (Forney, Tr. 7964.)21 Thus, it is clear from all
the evidence that the only significant reservation the NRC

Staff expressed involved an evaluation of the results of the

21 Mr. Forney went on to state, as noted in the Initial
Decision, that the Staff had accepted the "basic premise"” of
the reinspection program, but that remark was made in the
context of a discussion of the definition of those subjective
inspection attributes for which a 90% passing rate was estab-
lished (as opposed to the 95% passing rate for objective inspec-
tion attributes). (Forney, Tr. 7980-8l1.) Mr. Forney's differ-
ences with Ceco personnel regarding the definition of subjective
inspection attributes was explored further at Tr. 7996-7998 and
Mr. Forney admitted that his personal position regarding that
ma*ter was documented only in a draft letter to Ceco which was
not sent. (Forney, Tr. 7998.) As explained by Mr. Hayes, this
difference of opinion regarding the definiton of subjective
inspection attributes may not be a "prct lem" (Hayes, Tr. 8002)
and that in any event, the data is being gathered by the rein-
spection progcram such that all that is necessary is a decision
on the criterion, 90% or 95%, for specific inspection attributes.
(Hayes, Tr. 8007-08.)
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reinspection, not the program itself. Su~h a reservation is
perfectly appropriate and reflects only the Staff's normal
abundance of caution; it does not translate into a finding by
the Staff of program inadequacy. If many missed inspections
were discovered, further efforts to resolve the issues of
inspector qualification as well as the quality of the work

itself might be needed.22

There is, however, simply no evi-
dence that the Staff would not regard acceptable results of the
reinspection program as satisfying its concerns.

B. The Board's Concerns Regarding Ele-

ments Of The Reinspectioun Program
Do Not Detract From Its Adequacy.

The coard concluded that it could not find that the

reinspection program was adeguate because:

(a) the basis for the sample selection was not
supported in the record;

(b) half of the Hatfield inspectors needed retesting
and retraining and not all of their work wiil be
reinspected; and

(c) not every ~ttribute of the original inspections
was being sampled. (ID, YD-436-437.)

I1f there is a lack of explanation on the record

regarding sample size it can be attribited to the Board itself.

At the hearings the Licensing Board showed ac interest in the

22 In this regard, the program itself is self-executing.
Not only will deficient work, if any, be reworked and/o: re-
evaluated, but if the reinspections yield unacceptable pass
rates the program will result in expanded inspections. (ID,
fD-371, D=-372, D-374.)
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statistical validity of the sample size. Judge Smith chastised
Intervenors' counsel for pursuing a line of cross examination
regarding sample size, observing that an examination which
elicited tne fact that sampling was less extensive than a 100%
reinspection constituted "simplistic, syllogistic reasoning"
which would not have "a big weight". (Tr. 7848.) There was no
evidence that the sample selection process was a matter of
dispute between Teco and the NRC Staff or that it was in any
way inadequate. More importantly, the record evidence stands
uncontradicted that the Staff concluded that the reinspection
program rested on a random sample and covers a wide period of
time. (Hayes, Tr. 7891.) Accordingly, its results are a valid
predictor of the qualifications of the total population of
Quaiity control inspectors and the quality of the work. (Hayes,
Tr. 7891; Forney, Tr. 7848.)

The Licensing Board's reference to the retesting and
further on-the-job training of Hatfield quality control inspec-
tors (ID, YD-436) as somehow indicating the lack of validity of
the sampling program is a non sequitur. The purpose of the
reinspection program was to test the qualification of guality
control inspnctors whose certification could not be documented.
I1f all the inspectors had been certified in accordance with
ANSI N45.2.6-1978 initially there would be no need for any
reinspection program. Conversely, if some of the inspectors
were not so certified and a sample reinspection program is, for
that rcason alone, held insufficient, this amounts to a ruling

that, as a matter of law, 100% reinspection is required.
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Compare, Long Island Lighting Co. (Shoreham Nuclear Power Station

Unit 1) LBP-83-57, NRC __ (slip op. at p. 297); Cf.,

Callaway, supra, (slip op. at 12-13).

As to the "unexplained" concern that not every attrib-
ute will be sampled, one must carefully searca the record for
any indication that this issi.e was a matter of concern to the
Board. The only reference which relates to that issue involves
the decision by Ceco to exclude the bolting inspection attri-
bute from the reinspection program. Since the original bolting
inspections were based on an unidentified 10 sample, it was
not possible to recreate the original inspection on an inspec=-
tor by inspector basis, without possibly biasing the results in
one direction o1 the other. (Stanish, Tr. 7719-7721; Teutken,
Tr. 7791.) As a result, reinspection of the bolts on a sample
basis would not provide meaningful information about inspector
qualifications and cthis attribute was necessarily eliminated
from the reinspection program. However, Ceco independently had
implemented a separate over-inspection of bolting by Pittsburgh
Testing Laboratory in order to insure proper quality of that
work. (Teutken, Tr. 7792.) Thus, the safety significance of
the omission of bolting from the reinspection program was nil,
and the Board's extrapolation of this evidence to a finding of

) : ' . . 23
reinspection program inadeguacy was simply incorrect.

23 In £:.:ding that not every inspection attribute originally
inspected by Hatfield will be reinspected, (ID, 1383) the
Licensing Board misunderstood Mr. Teutken's prepared testimony,
which stated "[a]ttributes that were inspected by the Hatfield
inspectors ... are being reinspected" and then listed the

(Footnote continued on following page)



When the Board's unexplained concerns are viewed in
the context of the entir~ record it is clear that none involve

the fundamental adeguacy of Lhe pirogram.

i The E ird Misunderstood The Manner In
Which The Nonconformance Documentation
Systems Function And Erroneously Con-
cluded That Hatfield's Documentation
Deficiencies Detracted From The Ade-
quacy Of The Reinspection Program.

The Licensing Board also based its finding regarding
the inadequacy of the reinspection program on its perception
that Ceco and Ha:field were not implementing the program in a
satisfactory way. The Board's findings on this subject were
based on an audit of the reinspection program performed by Ceco
quality assurance personnel. The audit report included one
audit finding and eight observations. (Int. Ex. 29.) The audit
finding involved the fact that four contractors (Hatfield, PTL,
and Hunter, Blount) were not documenting nonconforming condi-
tions discovered during reinspection on discrepancy reports,
but rather on "field problem sheets" which were not a part of

the gquality assurance program. (ID, YD-380.) It is significant

(Footnote 23 continued from preceding page)

attributes reinsvected. (Teutken, Applicant's Prepared Testi-
mony at 8, £f. Tr. 7760.) Moreover, Mr. Stanish testified that
every accessible and recreatable inspection attribute for
cafety related items for Hatfield was subject to the reinspec-
tion program. {Stanish, Tr. 7719.) There was no contrary
testimony. Finally, the Board's observations regarding the
Staff's concern with respect to Hatfield's records (ID, YD-334)
is, again only a jartial reflection of the evidentiary record.
Mr. Teutken stated, without contradiction, that Ceco had taken
steps to enhance Hatfield's records so that their format would
be more useful for the reinspection program. (Teutken, Tr.
7785-86.)



that Ceco quality assurance discovercd this issue, indicating
that its oversight of its contractors was satisfactory. More-
over, the Board simply mistook the significance of the audit
finding. Applicant's witness, Mr. Stanish stated that use of
field problem sheets rather than discrepancy reports meant that
pro.lems would not be put into the trend analysis. The Eovard
jumped to the conclusion that this meant that "the main purpose
of the reinspection program would be defeated." (ID, YD-380,
D-438.) The Board's conclusion was erroneous because the

reinspection program and the trend analysis are independent

programs. (See, Stanish, Tr. 2646-2649, Tr. 7702-7704; Int.

Ex. 29 at A-8, second paragraph, second, third and fourth
sentences.) Although the Staff recognized that Applicant and
its contractors do have a trend analysis program, it did not
consider this program important enough to make .t a reguire-
ment. (Spraul, NRC Staff Prepared Testimony at Attachment,

p. 17-3, 17 and two succeeding paragraphs, ff. Tr. 3562; Forney,
Tr. 3678-3682.) The "main purpose" cof the reinspection program
was not to tally deficiencies in a pre-existing trend analysis.
It was to determine the qualification of gquality control inspec-
tors. Indeed, the Board could not find, nor was theres any
evidence, that discrepancies were not being accurately recorded

for the purpocses of the reinspection program.24 In drawing

24 The Licensing Board's findings on tae other Cecs
audit observations relating to Hatfield (which it mischarac~
terises as "findings") demonstrate that it did not understand
the testimony on the subject. The reference in Finding D-382
to the audit observation regarding Hatfield QA/QC memorandum

(Footnote contisued on following page)
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adverse inferences about the adeguacy of the reinspection

program, based on its mistaken understanding of the documenta-

tion systems, the Board clearly erred.zs

D. Inspection And Peview Of The Reinspec-
tion Program Results Are Properly Dele-
gable To The NRC Staff.

The Licensing Board correctly summarized NRC case law
regarding delegation of hearing issues to the Staff. (ID, YD-4i8
to D-428.) However, it misapplied the principle in this case.
The three reasons the Board gave for not finding the reinspec-
tion program adeguate and delegating to the Staff the task of
post hearing verification of Applicant's compliance program
are: the Staff witness' hesitancy in providing an unequivocal
endorsement of the program until the results are available (ID,
fD-435); certain unexplained aspects of the reinspection program
(ID, YD-436, D-437); and improper documentation practices which

it thought might undercut the realiability of the reinspection

(Footnote 24 continued from preceding page)

295 is the same observation referred to in the first sentence
of Finding D-38l1. As is clear from the audit report itself and
Mr. Stanish's testimony, this me:srandum refers to inspections
and not to the reinspection program. (Int. Ex. 29 at A-2;
Stanish, Tr. p. 7707.) Further, there was uncontradicted
evidence that fireproofing was removed for the reinspection
program, contrary to Finding D-382. (Teutken, Applicant's
Prepared Testimony at 5, ff. Tr. 7760.) The other matter the
Board Adiscussed (which was not classified by the auditors as
any kiud of deficiency) related to an interpretation of the
sample size increase and was resolved long before any expansion
of the sample was contemplated. (ID, 9D-381; Int. Ex. 29 at 1,
A=-6.)

23 The Board also extended this inference to draw simi=-
larly erroneous conclusions as to the inadequacy of Hunter's QA
program. See, pp. 30-32, supra.
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program. (ID, YD-438.) As we have shown, none of these reasons
is valid.

Moreover, the Board gave too much weight to the Staff
witness' reservations when they described the reinspection
program. The Licensing Board found that in any event, "the
rule against delegation would appear to require that the Board
decide, rather than the Staff decide, when the reinspection
program is adequate." (ID, YD-425.) Inconsistently, the Board
refused to find the reinspection program to be adequate, when
the entire record concerning the reinspection program supports
that result, simply because one Steff witness expresse< vague
reservations concerning its results. This turns the p:inciple
of Boar” primacy on its head.

The delegation cases cited by the Board do not stand
ror the proposition that nothing can ever be l2£ft to the Staff
for post hearing verification. That would be tantamount to a
rule that when faced with a contested quality assurance issue,
a Licensing Board could never render a decision until construc-
tion is completed. The record in this case is sufficient to
find that Applicant's reinspection program is adequate. The
Staff can be entrusted to ensure that Applicant carries out
that program in accordance with its commitments. Compare, Long

Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1)

LEP 83-57, - NRC - (Sept. 21, 1983) (slip op. p.z82); Commonwealth

Edison Co. (Zion Station, Units 1 and 2), LEP-80-7, 11 NRC 245

(1980), aff'd. ALAB-616, 12 NRC 419 (1980).



IV. THE BOARD'S FINDINGS REGARDING ALLEGATIONS

OF FRAUD ARE BASED ON A MISINTERPRETATION

OF ITS OWN ORDERS REOPENING THE RECORD.

The Board expressed its dissatisfaction with Applicant's
evidentiary presentation on the allegations of fraud which had
been raised in the proceedings, concluding that "Applicaat's
evidentiary response to the issue in the reopened hearing has
peen weak and borders on default." (ID, YD-404.) AltLough the
Board acknowledged that it had "no basis on (lhis record upon
which it can find that fraudulent practices existed at Hatfield,"
(ID, YD-403) its unfounded conclusions regarding Ceco's eviden-
tiary presentation on this issue may well have colored its
evaluation of all the evidence presented at the reopened hear-
ings. Accordingly, we address the issue although we are mindful
of the Appeal Board's adionition that CECo not address issues
which were decided in its favor.

The Board's inguiry into alleged fraudulent practices
at Byron derived from allegations made by Intervenors' witness
John Hughes, a former Pittsburgh Testing Laboratory quality
assurance inspector who was assigned to Hatfield during his
brief tenure at the site. First in a handwritten affidavit and
later during a special deposition session conducted before the
Board Mr. Hughes levelled a series of charges against Hatfield.
The Board found most of Hughes' allegations to be without
substance, going so far as to conclude "The Board's ultimate
finding with respect to Mr. Hughes' allegations is that he has
been very unre.iable and inaccurate." (ID, YD-354.) Nonethe-

less the Board determined that further inguiry into a general
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area raised by Hughes was warranted, the area of certification
and training of inspectors by Hatfield. The Board reopened the
evidentiary record, however, "with serious doubts about the
accuracy of [Hughes')] memory and with low confidence in his
candor.." (ID, YD-334.)

The specific parameters of the reopened proceedings
were delineated in two Board orders, those of June 21 (the
shorter of the two orders issued that day) and July 7, 1983.

In its June 21 order the Board stated:
In addition, as we noted in our order

allowing a portion of Mr. Hughes' testimony

[the other June 21 order), his deposition

suggests that Hatfield Electric may have

followed a practice of certifying that QA

inspectors received training which was not

actually provided to the inspectors. Mr.

Hughes also alleged that a Hatfield employee

may have defeated QA certification testing

by providing test answers to QA inspector

candidates.

(Memorandum and Order Reopening Evidentiary Record, June 21,
1983, at 2.)

The June 21 Memoranrdum and Order also noted the
existence of ongoing NRC investigations and inspections being
conducted by Region III and Ol referred to by the NRC Staff in
its prepared testimony submitted in April, 1973. (Forney, NRC
Staff Prepared Testimony at 6, ff. Tr. 3586.) The Board direcied
the parties to present "a full evidentiary showing and explanation
of the pertinent investigations of Hatfield Electric's quality
assurance program and the subsequent reinspections.” The

Board, "for the guidance of the NRC Staff," made it clear this

was meant to include "wrongdoing". Finally, the Board reguested
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further evidence on the CAT inspection report dealing with
inspector recertification and the reinspection program
(82-05-19), especially if there were any relationship between
82-05-19 and the NRC inspections and investigations discussed
elsewhere in its order. (Memorandum and Order Reopening Eviden-
tiary Record, June 21, 1983, at 3-5.)

In an effort to modify and clarify the scope of the
reopened hearings defined by the Board's June 21 Order, the
Board issued its order of July 7. This order stated:

@ Evidence may be limited to Hatfield
Electric Company This would include
Pittsbvrgh Testing Laboratory employees and
similar personnel, if any, assigned to
Hatfield.

* - *

9. The Board is particulary interested in
any fraudulent training, qualification, or
certification practices.

6. This limitation should not be con-
strued as a limitation of the evidentiary
showing required pertaining to the investi-
gation and inspection referred to in Region
II1l's testimony, ff. Tr. 3586 at 6. 26/

* »* *

y The Board does not require the parties
to perform .iew investigations, inspections,
evaluations, or research to comply with
this directive.

(Memorandum and Order, July 7, 1983, at 2-3.)27 Thus, as Ceco

approached the i1eopened hearings the scope of those hearings

46 The Board cited its June 21 Memorandum and Order
Recpening Record, at 1-2 and its July 1 Memorandum and Order.

27 In its order the Board apparently confused Region III's
findings in I1&E Report 82-05, which did not make any mention of
allegedly fraudulent training, qualification, or certification
practices, with the allegations made by Mr. Hughes.
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with regard to fraud, as far as it knew, encompassed only any
fraudulent training, qualification, or certification practices
of Hatfield, and the parties were expressly instructed that
they were not reguired to perform additional investigations in
order to respond to the issue.

The only allegations in the record which pertained to
fraud in Hatfield's training, qQualification, and certification
of inspectors were those of John Hughes. In its Initial Deci-~
sion, however, the Board stated:

Our Jun: 21 order reopening the hearing
explicitly broadened the issue beyond the
Hughes' (sic) allegation to encompass the
allegations of other individuals referred
to in Region III testimony during the main
hearing relative to the issue of alleged
fraudv lent training, testing and certifica-
tion practices. As Applicant has known at
least since early in the main hearing,
these allegations have been and are still
under investigation and continuing inspec-
tions by the Office of Investigations and
Region 111, respectively. Region IlI
Testimony, £f. Tr. 3586, at 6.

(ID, TD-399.) Yet the Region III testimony cited simply does
not mention allegations of fraud, whether made by Hughes or
anybody 2lse. Granted, the testimony does refer to allegations
made concerning "(OC inspector qualification and certification,”
yet it is hardly apparent from the context of the testimony
that such allegations encompassed fraud.28 (Forney, NRC Staff

Prepared Testimony at 6, ff. Tr. 3486.) Furthermore, if allegers

28 Moreover, Regiou III's testimony at the reopened
hearings regarding the Hatfield allegations for which the
Staff's investigation had been completed indicated that none
(other than Hughes') involved fraudulent %raining, qualifica-
tion, and certification of inspectors. (Region III, NRC Staff
Prepared Testimony at 12-13, ff. Tr. 7801.)
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in addition to Mr. Hughes had charged fraudulent practices at
Hatfield, Appiicant could not know of this fact. Until allega-
tions have been fully investigated by the NRC, they airz kept
secret and Applicant is not privy to them. To Applicant's
knowledge the only investigations involving fraud that had been
or were being conducted by Region III or the Office of Investi-
gations pertained to the allegations of Mr. Hughes.

At the reopened hearings on August 9-12, 1983, Appli-
cant introduced substantial te timony in response to the allega-

tions concerning fraud made by Mr. Hughes.z9

(See, Koca,
Applicant's Prepared Testimony, ff. Tr. 7418.) In additicn,
Region III testified concerning an extensive investigation of
Mr. Hughes' training, qualification, and certification by
Hatfield. (Region III, NRC Staff Prepared Testimony, ff. Tr.
7810.) 3asec on the testimony of Allen Koca, Hatfield's quality
control supervisor at the time of Hughes' training and certifi-
cation, and the testimony of Region III the Board conclvded
that "Mr. Hughes' allegaticn with respect to the amount and
timing of his training at Hatfield is unsubstantiated." (ID,
1D-345.)

With regard to the issue of the failed test subse-
guently retaken by Hughes the Board stated that it could not

resclve the matter. (ID, YD-351.) It stated that it could not

accept the testimony of Hughes, or the stipulated testimony of

29 Testimony of Applicant concerning its gereral efforts
to detect fradulent practices is discussed at n.32, bulow.



Irvin Souders, "as being sufficiently reliable to conclude that
the questioned document represents a practice of providing
corrected failed tests as cribs in retesting." (ID, YD-351.)
However, the Board stated that, although Mr. Koca vehemently
“enied the Hughes allegation, "Mr. Koca hats a strong interest
in defending whatever practice then existed and his memory is
uncertair." (ID, 1D-351.) Hughes passed the test in question
on October 12, 1982. (Koca, Applicant's Prepared Testimony at
Ex. K, ff. Tr. 7418.) At the hearings the Staff produced a
test in the custody of the Office of Investigations, stating
that it was the actual test failed by Hughes; it wa:z dated
October 8, four full days before he passed the same examina-
tion. (Int. Ex. 27.\30

In sum, the Board was unable to find that Mr. Hughes'
allegations were substantiated. Yet other than the allegations
of Hughes the record contains no refereice to fraudulent train-
ing, qualification, and certification of Hatfield inspectors.
Thus, the Board had no choice but to conclude, as it did, that
it "has no basis on this record upon which it can find that
fraudulent practicrs existed at Hatfield." (1D, YD-403.)

The Board, however, commented that Applicant should
have "addressed the Board s broader concern about the general

integrity of the Hatfield training and certification proce=-

0 In its Initial Decision, however, the Board cocacluded
that it "erre." in receiving the October 8 test into evidence,
saying that the test's authenticity had not been established
and that portions of the document were illegible. (ID, fD-351.)



dures." (ID, 1D-6)0.)31 Yet the Board explicitly had stated
in its July 7 order that further investigations by the parties
on the issues to be raised in the reopened hearings were not
required, (Memorandum and Cider, July 7, 1983, at 3) and it was
Applicant's assumption that demonstrating that the allegations
of fraud which were of record could not be substantiated would
satisfy the obligation imposed upon it in the Board's orders
reopening the proceedings. In any event, during Judge Cole's
questioning of Mr. Stanish the following exchange occurred:

Q. 1 believe you've already answered this

guestion, but 1'm going to ask it again

anyway. In all of your experience in

dealing with Hatfield Electric Company,

your participation both direct and indirect

in the audits of the Hatfield Electric

Company, did you get any indication of any

fraudulant (sic) practice, sir?

A. No, I have not.

(Stanish, Tr. 7739.)32

3 The Licensing Board also observed that "Applicant's
counsel initially made very strong objections to Intervenors'
cross-examination of Mr. Stanish on alleged fraudulent prac-
tices on procedural grounds that tliere was inadequate founda-
tion for such questioning." (ID, ¥D-400.) The Board's implied
criticism of Applicant's counsel for objecting to Intervencrs'
cross-examination is inappropriate. As the record demonstrates,
counsel objected to the rluestion asked Mr. Stanish by Intervenors'
counsel on the dual bases that the guestion exceeded the scope
of the reopened hearings and that the question in any event
lacked foundation. (Stanish, Tr. 7647.) Counsel for Applicant
made clear tc the Board that Applicant had no objection to
inguiry into the guestion of fraud, so long as the inquiry was
premised on a proper foundation. (Stanish, Tr. 7642.) Incredibly,
the Board failed to note that it sustained Applicant's objection.
(Stanish, Tr. 7656.)

32 Contrary to the Licensing Board's implication, (ID,
fD-403) Applicant is not disinterested in the possibility of
fradulent practices »t the Byron site. Mr. Shewski testified

{Footnote continued on following page)
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I1f the Board believed that additional testimony from
Applicant was warranted on the issue cf fraudulent training,
qualification, and certification of Hatfield inspectors, it
ghould have so indicated during the recpened heariigs. In the
alternative, the Board could have asked its own questiocns of
Applicant's witnesses; other than the one question by Judge
Cole to Mr. Stanish the Board showed no inclination to pursue
the type of evidence which it now claims should have been
presented.

In sum, the record discloses that the only allega-
tions of fraudulent practices involving Hatfield inspectors
wvere the allegations of John Hughes, and the Initial Decision
discloses that the Board was unable to find those allegations
substantiated. Moreover, the Board noted that it "does not
suggest that Applicant's officials have uncovered evidence of
fraud in Hatfield's quality assrance program and that this
information has been willfully withheld from the hearing."
(1D, YD-403.) Yet, without a basis either in the record or in
the orders delineating the scope of the reopened hearings, the
Board castigated Applicant for its evidentiary presentation on
the fraud issue. The Board's statements in its Initial Deci-

sion are inexplicable and they are wrong.

(Footnote 32 continued from preceding page)

that, as a result of allegations of fradulent conduct at the
LaSalle plant, Applicant's gquality assurance personnel a<t
Byron, performed audits which looked for possible falsification
of Byron data. (Shewski, Applicant's Prepared Testimony at
21-22, £ff. Tr. 2364.) 1In addition, Mr. Shewski testified *o
the training of Ceco quality assurance auditors to detect
alteration of documents. (Shewski, Tr. 2376.)
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V. THE EX PARTE HEARING CONCERNING WORKER

ALLEGATIONS RESULTED IN A VIOLATION OF

APPLICANT'S HEARING RIGHTS

On Avgust 9 and 10, the Board conducted in camera and
ex parte hearings at which members of the NRC Office of Inspec-
tion and Enforcement, Region III, and of the Office of Investiga-
tions presented the Board with documentary information and oral
testimony concerning their investigations of certain worker
allegations. Following the close of the record, the Board
released a "sanitized" version of the transcript of the ex
parte hearings to the parties, which deleted significant por-
tions of testimony and all of the documentary evidence which

had been presented.33

The Board also inf.rmed the parties that

based upon “he information it had received it would not order

further evidentiary presentations on the pending investigations.

(Tr. 7615-7619, Memorandum and Order, LBP-83-51, NRC
(August 17, 1983).)

The Board stated in its Initial Decision that it did
not "use" the secret information communicated to it in the ex
parte, in ramera session in its decision. (JD, fD-440 n. 75.)
Applicant nevertheless believes the Board was imp.operly in-
fluenced »y this information.

First, the Board's discussion in the Initial Decision
of the significance of the pending investigations into worker

allegations is internally inconsistent. The Board noted its

awareness of the pending investigations, and correctly stated

33 To date, CECoc has not been informed of the substance
of these allegations.
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that the mere existence of the allegations cannot appropriately
serve as a basis for its decision to deny Edison's operating
licenses. (ID, YD-439, D-440.) However, the Board went on to
explain that the pendency of the NRC investigations and inspec-
tions into these allegations is "simply added concern." (ID,
YD-440.) Although it is far from clear what the Board meant by
this statement, the Board seemed to be relying to some unexplained
degree on the existenc2 of the investigations as added support

for its decision not to authorize licensing of Byron.

Second, the Board's puzzling and unjustified criticism
of Applicant's evidentiary presentation on the possible exis-
tence of fraudulent practices at Hatfield (even though it
accepted Applicant's witness Mr. Stanish's testimony that Appli-
cant knows of no such fraudulent practices) strongly suggests
that the Board was influenced by information unavailable to
Applicant. (ID, YD-403 to D-404.) See also, pp- 64-71, supra.

Third, the Licensing Board's statements during the
course of ithe ex parte hearing show the impact of the secret
information as it was being received. For example, following
an apparent discussion of the worker allegations, the substance
of which was deleted from the "sanitized" transcript provided
to CECo, Judge Smith made the following statement:

But one did not get the sense from reading

the reinspection report of the Hatfield

Electric work that it was ac bad as you
suggest tonight. (Tr. 7367). 34/

"% All citations are to the "sanitized" transcript.
Applicant continues to object to the Appeal Board's looking at
the unexpurgated transcript.



Later on, Judge Smith stated:

What is shining through so far in this case

to us is that there is an aroma about

Hatfield Electric Company, and ] think we

are getting a little bit close to it. (Tr.

7381.)

Finally, at another point during the session Judge Smith com-
mented regarding the reinspection program:

So your feeling, then, is that the reinspec-

tion program as you finally accept it will

take care of the [deleted] allegations.

But do the [deleted]| allegations give you

any cause to be concerned about anything

else? 1 mean, you know, the adequacy of

the sample or anything like that?" (Tr.

7368.)

The Staff inspector's response to these inquiries, due to
deletions, is not understandable.

Finally, as discussed elsewhere in this brief, Appli-
cant does not believe that the public record in this proceeing
supports the Board's ultimate conclusions regarding the quality
of the Hatfield work and the validity of the reinspection
program. We are thus led to conclude that, as suggested by the
above quoted portions of the ex parte transcript, matters
privately discussed with the Board influenced its decision.

The unfairness to Applicant which has resulted from
this situation is manifest. It is well established that re-
liance upon evidence considered ex parte as the basis for a

decision is fundamentally inimical to due process of law. See,

Ohio Bell Telephone Co. v. Public Utilities Commission, 301

U.S. 292, 300 (1937). ©One of the barcic reasons ex parte contacts
in administrative hearings are generally prohibited is to

assure that a party is aware of all of the arguments and informa-
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tion presented to the decision maker which may be relevant to
its decision s0 as to permit the party to respond effectively
and ensure that its position is fairly considered. PATCO v.

Federal Labor Relations Authority, ©85 F.2d 547 at 563 (D.C.

Cir. 1982). The Licensing Board's acticr and its sibseguent
decision are also in flagrant viclation of the pertinent provi=-
sions of the Administrative Procedure Act. See, 5. U.S.C.
§§ 554(b) and (c), 556(d) and (e), 557(c) and (d), and 558; See
also, 10 C.F.R. §2.780.°°
As Edison suggested in presenting its objections to
the ex parte session, the proper course would have been to
await the completion of the investigations by the NRC Staff
prior to deciding whe.her reopening the record for litigation
of the worker allegations was warranted. (Tr. 7281-7282.)
Ultimately, the Board decided that the completion of investiga-
tions would be necessary in order for evidentiary hearings to
be productive. Unfortunately, this decision was rendered follow-
ing the ex parte session, and the Board's consideration of secret
information has fatally infected its Initial Decision.
V3. THE LICENSING BOARD ERRED IN DENYING CECO'S
APPLICATION FOR OPERATING LICENSES, RATHER
THAN RECEIVING ADDITIONAL EVIDENCE
On January 13, 1984 when the Licensing Board issued
its Initial Decision, it had full knowledge of all of the

following facts ancd circumstances:

2 The ex parte hearing was also inconsistent with this
Appeal Board's rul‘ng in ALAB-735. The Commission declined to
review ALAB-735, and it became final agency acticn on Septem-
ber 6, 1983.




1. The Board harbored doubts about Hatfield
and Hunter and the adequacy of the
reinspection program;

- 8 The Board had not previously communi-
cated these concerns to the parties; 36/

- The results of the reinspection pro-
gram were imninent; 37/ and

4. Upon receipt of these results, the
parties would have been able to ad-
dress the Board's concerns about
Hatfield and Hunter and the adequacy
of the reinspection program. 38/

The Licensing Becard also knew, or should have known,
that 10 CFR Part 2, Appendix A, § V(g)(l) states:
1f, at the close of the hearing, the
board should have uncertainties with respect

to the matters in controversy because of a
need for a clearer understanding of the

ay See, ID, p. 410 (first full paragraph, second sentence).
There are suggestions in the Initial Decision that Applicant
defaulted, or nearly defaulted, on certain evidentiary issues.
(ID, YD-404 (not looking for fraudulent practices at Hatfield);
D-143 (not addressing Hunter "tabling" practice with rebuttal
witness); D-242, D-248, D-300 (not clarifying whether tendon
storage barns had fans); D-280 (not addressing allegation con-
cerning Mr. Stomfay-Stitz' requests for pay increases and
overtime)). The underlying facts concerning these issues have
been addressed elsewhere in this brief. For present purposes
we simply note that Applicant was misled by the Licensing Board
as to the evidentiary presentation regquired on the first issue.
See, July 7, 1983 Memorandum and Order, ¥7. Prior to January 13,
1984, the Licensing Board never suggested that the record was
insufficient concerning the middle two issues. As for the last
issue, the Board did at the hearing express the desire for
better information on this allegation. (Tr. 293¢, 3753-3756.)
However, its criticisms were directed at Intervenors as well as
Applicant, and in any event this allegation, which concerned
Blount, was not significant to its decision.

37 See, December 20, 1983, Staff transmittal to Board of
I&E Reports 50-454/83-39 (DE), 50-455/€3-29 (DE).

38 (1D, pp. 5, 6, WD-435, D-444.) In addition to receiv-
ing the Staff's opinion, the Board would have been able to ask
the questions it had not previously asked concerning the statis-
tical reliability of the program, (ID, YD-436 to D-437) and the
manner in which it had been carried out. (ID, 1D438.)
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evidence which has already been presented,
it is expected that the board would normally
invite further argument from the parties =
oral or written or both - Lefore issving

its initial decision. If the uncertainties
arise from lack of sufficient information

in the record, it is expected that the board
would normally reguire further evidence to
be submitted in writing with opportunity for
the other parties to reply or reopen the hear-
ing for the taking of further evidence, as
appropriate. If either of such courses is
followed, it is expected that the applicant
would normally be afforded the opportunity
to make the final submission.

(Emphasis added.) This provision reflects the Commission's
policy that cases which come before its adjudicatory boards
should pe resolved whenever possible on the merits.39 This
policy is of ccurse not unique tc the NRC. It is part of the

mainstream of American administrative law. As stated long ago

in Isbrandtsen v. United States, 96 F.Supp. 883, 892 (1951):

[Administrative agencies) are not expected
merely to call balls and strikes, or to
weigh the evidence submitted by tne parties
and let the scales tip as they will. The
agency does not do its duty when it merely
decides upon a poor or non-representative
record. As the sole representative of the
public, which is a third party in these

9 This policy is also reflected, for example, in the
Commission's standards for reopening the records, see, Pacific
Gas & Electric Co. (Diablo Canyen Nuclear Power Plant, Units 1
and 2) ALAB-728, 17 NRC 777, 800 n. 66 (1983); and in the
licensing boards' aud Appeal Board's wide-ranging exercise of
their sua sponte authority. 10 CFR §§ 2.760a, 2.785(b)(2);
Offshore Power Systems (Manufacturing License For Floating
Nuclear Power Plants) ALAB-689, 16 NRC 887, 890 (1982). More-
over, none of the cases cited by the Licensing Board in support
of its conclusion that the quality assurance issues could not
be delegated to the Staff for post-hearing resolution (ID,
¥D-419 to D427) remotely suggests that the proper result in
such circumstances is denial of the application. In all those
cases a remand for further proceedings, a stay pending remand,
or supplementation of the record by official notice took place.
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proceedings, the agency owes the duty to
investigate all the pertinent facts, and to
see that th2y are aawuced when the parties
have not put them in ... The agency must
always act upon the record made, and if
that is not sufficient, it should see the
record is supplemented before it acts. It
must always preserve the elemcnts of fair
play, but it is not fair play for it to
create an injustice, instead of remedying
one, by omitting to inform itself and by
acting ignorantly when intelligent action
is possible. 40/

In spite of this knowledge, and this binding legal
authority, the Licensing Board washed its hands and walked away
from this proceeding, denying the application for operating
licenses. Yet if the record was insufficient to support issuance
of operating licenses for Byron, it certainly was insufficient
tc support the Licensing Board's result.

In explaining the significance of its Initial Deci-
sion, the Licensing Board suggested it was doing Applicant a

favor:

40 Frank, J. Quoting Commissioner Aitchison of the
Interstate Commerce Commission testifying before the Senate
Subcommittee Hearings on S. 674, S.675 and S.918, April 29,
1941, pp. 465-465. Isbrandtsen was affirmed by an egually
divided Supreme Court. A/S J. Ludwig Mowinckels Rederi v.
lsbrandtsen, 342 U.S. 950 (1952). See also Scenic Hudson
Preservation Conferencs v. EPC, 354 F. 2d 608, 612-613, 620-621
(2d Cir. 1965); Calvert Cliffs' Coordinating Committee v. AEC,
449 F. 2d 1109 (D.C. Cir. 1971). 1In Union of Concerned Scientists
v. AEC, 499 F.2d 1069, 1074-1080 (D.C. Cir. 1974) the Court of
Appeals held that a licensing board's duty in NRC operating
license proceedings is to assess the sufficiency of the record
to support its findings, rather than to compi.e the record
jtself. This is not contrary to Applicant's position in this
case, since the Licensing Board knew that the evidence needed
to resolve its uncertainties was being compiled by Applicant
and the Staff and would be available in the forseeable future.
Moreover, as stated previously, the record is insufficient to
support the denial of Commonwealth Edison's application for
operating licenses.
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... The Board considered the alternative of
informing the parties now of the substance
of our views on the quality assurance
issues, retaining jurisdiction over them,
and providing for further proceedings
before us when the various inspections,
investigations and .emedial ac*ions become
vipe for consideratica. Perhaps a partial
initial decision on all other issues could
have been rendered.

We have determined, instead, that the
remedy most responsive to the circumstances
of this case, and the remedy least harsh to
the Applicant vet still appropriate, is to
decide the issue now. This, we say, 1s the
least harsh appropriate remedy, as compared
to the traditional practice of reserving
jurisdistion, because it permits the parties
to test immediately on appeal the quality
of our decision. To reserve jurisdiction
and to postpone final decision, in face of
the impending completion of construction at
Byron, would impose unilaterally upon the
parties, particularly the Applicant, our
own view of the facts, law and appropriate
remedy. Unless Applicant could mount a
difficult interlocutory appeal from such a
determination (to postpone our decision),
it would have been denied due process.

(ID, p. 410, emphasis added.)

The Board misjudged the severe adverse conseguences
of its decision for the Company and its ratepayers and investors,
and for other electric utilities with nuclear power plants under
construction. The Licensing Board should have followed the
course it outlined in the first paragraph quoted above. If the
Board wished to aid Applicant in seeking interlocutory review,
it should have elected the far less severe remedy of referring

its decision to the Appeal Board pursuant to 10 CFR 2.764(f).41

41 See, e.g., Memorandum and Order (Quality Assurance for
Design), Texas Utilities Generating Company (Comanche Peak

Steam Electric Station, Units 1 and 2), LBP-83-81 (December 28,
1983) (slip opinion at pp. 1=2, 75).




Under the circumstances of this case the Licensing
Board's action in denying Ceco's Application for operating
licenses was in conflict with longstanding Commission policy

and basic fairness.
VII. CONCLUSION

For all the foregoing reasons, the Licensing Board's
Initial Decision should be reversed and tae Director of Nuclear

Reactor Regulation should be authorized to issue operating

licenses for Byron.42

Respectfully submitted,

/{[ / » / 'L} . ;7/ / / ,"

Liks >
Michael I. Mi..er,
one of the attorneys
for Applicant
Commonwealth Edison Company

Isham, Lincoln & Beale
Three First National Plaza
Suite 5200

Chicago, Illinois 60602
(312) 558-7500

Dated: February 13, 1984

" By separate motion, Applicant today reguests the
Appeal Board, if it finds that the record is insufficient to
support issuance of operating licenses in this case, to allow
Applicant to supplement the record with the evidentiary showing
described therein. We also bring to the Appeal Board's attentior
the fact that the Initial Decision did not indicate whether
the Board reviewed uncontested unresolved generic safety issues.
Pacific Gas & Electric Co. (Diable Canyon Nuc!=ar Power Plant,
Units 1 and 2) ALAB-728, 17 NRC 777, 807 (1983).




supervisor then evaluates this information as part of the
overall certification process. (Koca, Applicant's Prepared
Testimony at 4, 5, and Exhibit A, Section 5.3.1, ff. Tr. 7418.)
As part of the recertification program, Ceco's quality assur-
ance department reviews 100% of all the contractor inspector
certification packages. (Stanish, Applicant's Prepared Testi-
mony at 4, 5, ff. Tr. 7549; Tr. 7633-7636.) There is no regula-
tory requirement for Ceco to re-verify the information contained
in the packages. Moreover, the NRC Staff does its own investi-
gation of inspector gualifications in the same way as Ceco, by
documentation review. (Forney, Connaughton and Hayes, Tr.
7923-7928.) There is no basis whatever for an adve;se infer-
ence about the adequacy of the recertification program, arising
ont of the documentation verification practices of Ceco. (See,
ID, 1D-402.)

Second, the Board's inference that the recertifica-
tion program was ineffective because it failed to discover the
lack of qualifications of the Hatfield Quality Assurance Manager
and a Level II Quality Control Inspector (ID, 1393) is erroneous.
There was no testimony that the Quality Assurance Manager was
subject to the recertification program. (See, Stanish, Appli-
cant's Prepared Testimony at 4, £f. Tr. 749; but see, Forney,
Tr. 7918-7919.) Applicant's apparent failure to discover that
a Level II Quality Control Inspector was not properly certified
was due not to any weakness in the program itself, but rather
to the timing of the recertification effort. Ceco's review of

the contractors' inspector certification packages did not begin
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until late February, 1983 because the records first had to be
placed in a more reviewable format. (Stanish, Tr. 7639-42.)

As a result of an allegation directed to the NRC Staff, Mr.
Forney reviewed the certification package of a Mr. Wells in
early February, 1983 and discovered that he was not properly
certified. (Forney, NRC Staff Prepared Testimony at Attach-
ment D at 2-3, ff. Tr. 7801.) The NRC Staff simply got there
before Ceco Quality Assurance, which itself subsequently identi-
fied two Hatfield inspectors whose documentation packages were
not in orcder. (Stanish, Tr. 7726-27.)

Third, the Board implied that the program may be
inadequate because about half of the Hatfield inspectors re-
quired retesting and at least half required additional train-
ing. (ID, YD-392.) The Board, however, ignored the fact that
the retesting and additional training were necessary because
Applicant had imposed new, more stringent reguirements for
recertification, and that therefore no inference of inadegquate
Qualification can be drawn from the number of inspectors requir-
ing additional traininq.zo

In sum, the Board's conclusion expressing concern

about documentation of inspector gualification is without

20 The very purpose of the recertification program was
to enable each contractor to meet the requirements of ANSI
N45.2.6, the "moving target" described by Mr. Forney. (Forney,
Tr. 7820.) The critical fact, established by the testimony of
Mr. Koca, Mr. Stanish and Mr. Forney ¢. the NRC Staff is that
there was a satisfactory recertification process in place in
accordance with the commitnents made by Ceco to the NRC Staff.
(Forney, NRC Staff Prepared Testimony at &, ff. Tr. 7801.)
Thus, the Board's findings that Mr. Stanish was vague in guanti-
fying the number of Hatfield inspectors requiring recertifica-
tion is an irrelevancy. (ID, 1YD-397.)
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support in the record. To the extent that tiis conclusion, as
it must have, played a role in the Board's conclusion concern=-
ing the adeguacy of Hatfield's guality assurance program it is
clearly errcneous.

3 & THE REINSPECTION PROGRAM IMPLEMENTED BY CECO

WAS AN ADEQUATE AND DELEGABLE METHOD FOR

RESOLVING CONCERNS ABOUT THE QUALIFICATIONS

OF QUALITY CONTROL INSPECTORS.

While the Board acknowledged that -~ reinspection
program is a logical method by which doubts about Hatfield's
quality assurance program could be resolved (ID, 1D-435) it
nevertheless refused to find that Applicant's program was
adequate and delegable to ti.e NRC Staff because: (a) the Staff
did not find that the program is sufficient to assure that
Hatfield's work is adequate (ID, YD-435); (b) in addition, the
Board was concerned about several "unexplained elements" of the
reinspection program (1D, ¥D-435); and (c) Applicant's audit
disclosed that Hatfield's reinspection efforts involved improper
documentation of non-comformances. (ID, YD-438.)

In the following segment of the brief, it will be
shewn that the Licensing Board wholly departed from the princi-
ples of “he Callaway decision in its analysis of the reinspec-
tion program. It lost all perspective on the safety signifi-
cance of the gquality assurance issue before it, drew unsupport-
able adverse inferences regarding the effectiveness of the
program, and wrongfully extrapolated essentially minor problems

with implementation of the reinspection program by Hatfield to
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a conclusion that the reinspection program it-elf was flawed
and that the application for operating licenses should there-
fore be denied.

There are a number of undisputed facts concerning the
reinspection program which necessarily place the evidence on
that subject in its proper context. First, it bears emphasis
that the reinspection program was part of a response to one
Severity Level IV item of noncompliance identified in the CAT
inspection report. (Ceco Ex. 8 at 5-6.) The program was
developed because of concerns expressed by the NRC Staff, by
virtue of deficiencies noted in the documentation of inspector
gqualification and training, that ungualified qguality control
inspector. may have been employed by all contractors at Byron
and that therefore nonconforming construction or installation
may not have been detected. (Teutken, Applicant's Prepared
Testimony at 3-4; f£f. Tr. 7760; Region I11I, NRC Staff Prepared
Testimony at 4-5, £f. Tr. 7801; Forney, Tr. 7828.) In the
absence of complete and consistent documentation of inspector
gualification, the pro»f of the pudding was the quality of the
inspections performed by guality control inspectors *n the
past. (Forney, Tr. 7828.) As stated in the Staff's prepared
testimony:

The Region considered that detection of

inadequate inspections performed by improp-

erly or inadequately certified inspectors

could be achieved by selecting a sample

number of QC inspectors from the total

population for each contractor and rein-

specting work the inspectors originally

inspected during their first few months of

their inspection activity.

(Forney, NRC Staff Prepared Testimony at 5, ff. Tr. 7801.)
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Second, the program was applied to a number of site
contractors, not just Hatfield.

Third, although the NEC >taff had not identified
"significart hardware problems" during the CAT inspection, the
reinspection program would nevertheless determine the existence
of and assure correction of any hardware problems. (Forney,

NRC Staff Prepared Testimony at 5, ff. Tr. 7801.)

With the foregoing established as context, the follow-
ing discussion will address: (1) the NRC Staff's views on the
reinspection program; (2) the Board's concerns with the so-called
unexplained aspects of the reinspection program; and {(3) the
Hatfield documentation of noncomformances during the reinspec-
tion program. On this basis, we will show that the reinspection
program is clearly adequate, and, under the Board's reason-
ing, post-hearing inspection and review of the results of that

program are delegable to the NRC Staff.

A. The Staff Accepted *he Program as Adeguate.

The Licensing Board's decision misread the Staff's
normal sense of caution about the ultimate results of the
program and found instead that the NRC Staff has accepted "only
the basic premi.»" of the reinspection program. (ID, YD-410.)
The Board then extended this finding toc a conclusion that the
staff "does not find" that the reinspection program is suffi-
cient to assure the adeguacy of Hatfield's work, (ID, D-435) a
giant step beyond the guestion which gave rise to the reinspec-

tion program in the first Instance: the qualifications of
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guality control inspectors. (ID, YD-435.) Had the Board

properly considered and appraised the entire evidentiary record
regarding the Staff's positicn on the reinspection program, it
would have discerned that the program, as a program, was accept-
able and that the Staff was reserving its final judgment only
with regard to the reasults of the program -- what the program
would disclose regerding the qualification of quality control
inspectors and, secondarily, about the quality of the woik.

The reinspection program which was implemented at
Byron was not begun without Staff concurrence. This is apparent
from the fact that Ceco proposed two other plans to address the
inspector qualification item of noncompliance, but neither was
acceptable to the NRC Staff. (Stanish, Tr. 7697-7699.) The
written communication from the NRC Staff evidencing that ap-
proval was read into the record at Tr. 800l; it contained no
gualification other than the usual reservation that the rein-
spection program would be examined at a later NRC Staff inspec-
tion and set forth the Staff's definition of certain of the
subjective attributes involved in the reinspection program.
The Board's findings grudgingly acknowledged the Staff's accep-
tance of the program. While slighting Applicant's responsive-
ness, the Board did find that by February 4, 1983, Applicant
had "preposed the reinspection program acceptable to the Region
II1 3taff." (ID, YD-371.) (Emphasis added; the Board immedi-
ately qualified this statement in a footnote. )

In addition, the NRC Staff's testimony, taken as a

whole, convincingly demonstrated acceptance of the program.
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Thus, in the original quality assurance hearings, Mr. Forney
agreed that the program was acceptable, assuming that Ceco met

its stated commitments. (Forney, Tr. 3659.) A slightly dif-

ferent verbal formulation is found in the Staff's prepared

testimony for the reopened hearing. There, the Staff stated

that it has not made a "final determinatioa" that the reinspec-

tion program will prove "successful towards alleviating the
problems" addressed in the CAT inspection findings. (Forney,
NRC Staff Prepared Testimony at 7, ff. Tr. 7801; See also,
Hayes, Tr. 7809.) Mr. Forney articulated the same thought in
agreeing that "the Staff is now awaiting the results of the
reinspection program”" in order to d-termine whether thz origi-
nal inspections were deficient and that it was "premature" to
conclude that any Hatfield inspector performed inadegquate
inspections. (Forney, Tr. 7964.)21 Thus, it is clear from all
the evidence that the only significant reservation the NRC

Staff expressed involved an evaluation of the results of the

21 Mr. Forney went on to state, as noted in the Initial
Decision, that the Staff had accepted the "basic premise" of
the reinspection prngram, but that remark was mcde in the
contev* nf a discussion of the definition of those subjective
inspection attributes for which a 90% passing rate was estab-
lished (as opposed to the 95% passing rate for objective inspec-
tion attributes). (Forney, Tr. 7980-8l1.) Mr. Forney's differ-
ences with Ceco personnel regarding the definition of subjective
inspection attributes was explored further at Tr. 7996-7998 and
Mr. Forney admitted that his personal position regarding that
matter was documented only in a draft letter to Ceco which was
not sent. (Forney, Tr. 7998.) As explained by Mr. Hayes, this
aifference of opinion regarding the definiton of subjective
inspection attributes may not be a "problem" (Hayes, Tr. 8002)
and that in any event, the data is being gathered by the rein-
spection program such that all that is necessary is a decision
on the criterion, 90% or 95%, for specific insrection attributes.
(Hayes, Tr. 8007-08.)
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reinspection, not the program itself. Such a reservation is
perfectly appropriate and reflects only the Staff's normal
abundance of caution; it coes not translate into a finding by
the Staff of program inadequacy. If many missed inspections
were discovered, further efforts to resclve the issues of
inspector qualification as well as the gquality of the work

itself might be needed.z2

There is, however, simply no evi-
dence that the Staff would not regard acceptable results of the
reinspection program as satisfying its concerns.

B. The Board's Concerns Regarding Ele-

ments Of The Reinspection Frogram
Do Not Detract From Its Adequacy.

The Board concluded that it could not find that the

reinspection program was adeguate because:

(a) the basis for the sample selec*tion was not
supported in the record;

(b) half of the Hatfielid inspectors needed retesting
and retraining and not all of their work will be
reinspected; and

(c) not every attribute of the original inspections
was being sampled. (ID, 9D-436-437.)

1f there is a lack of explanation on the record

regarding sample size it can be attributed to the Board itself.

At tne hearings the Licensing Board showed no interest in the

22 In this regard, the program itself is self-executing.
Not only will deficient work, if any, be reworked and/or re-
evaluated, but if the reinspections yield unacceptable pass
rates the program will r<sult in expanded inspections. (ID,
fD-371, D=372, D=274.)
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statistical validity of the sample size. Judge Smith chastised
Intervenors' counsel for pursuing a line of cross examination
regarding sample size, observing that an examination which

elicited the fact that sampling was less extensive than a 100%

reinspection constituted "simplistic, syllogistic reasoning”

which would not have "a big weight". /Tr. 7848.) There was no

evidence that the sample selection procers was a matter of

dispute between Ceco and the NRC Staff or that it was in any
way inadequate. More importantly, the record evidence stands
uncontradicted that the Staff concluded that the reinspection
program rested on a random sample and covers a wide period of
time. (Hayes, Tr. 7891.) Accordingly, its results are a valid
predictor of the qualifications of the total population of
quality control inspectors and the quality of the work. (Hayes,
Tr. 7891; Forney, Tr. 7848.)

The Licensing Board's reference to the retesting and
further on-the-job training of Hatfield quality control inspec~-
tors (ID, YD-436) as somehow indicating the lack of validity of
the sampling program is a non sequitur. The purpose of the
reinspection program was to test the qualification of quality
control inspectors whose certification could not be documented.
If all the inspectors had been certified in accordance with
ANSI N45.2.6-1978 initially there would be no need for any
reinspection program. Conversely, 1f some of the inspectors
were not so certified and a sample reinspection program is, for
that reason aione, held insufficient, this amounts to a ruling

that, as a matter of law, 100% reinspection is required.



-59-

Compare, Long Island Lighting Co. (Shoreham Nuclear Power Station

Unit 1) LBP-83-57, NRC (slip op. at p. 297); Cf.,

Callaway, supra, (slip op. at 12-13).

As to the "unexplained" concern that not every attrib-
ute will be sampled, one must carefully search the record for
any indication that this issue was a matter of concern to the
Board. The only reference which relates to that issue involves
the decision by Ceco to exclude the bolting inspection attri-
bute from the reinspection program. Since the original bolting
inspections were based on an unidentified 10% sample, it was
not possible to recreate the original inspection on an inspec-
tor by inspector basis, without possibly biasing the results in
one direction or the other. (Stanish, Tr. 7719-7721; Teutken,
Tr. 7791.) As a result, reinspection of the bolts on a sample
basis would not provide meaningful information about inspector
gualifications and this attribute was necessarily eliminated
from the reinspection program. However, Ceco independently had
implemented a separate over-inspection of bolting by Pittsburgh
Testing Laboratory in order to insure proper quality of that
work. (Teutken, Tr. 7792.) Thus, the safety significance of
the omission of bolting from the reinspection program was nil,
and the Board's extrapolation of this evidence to a finding of

reinspection program inadeguacy was simply incorrect.23

a3 In finding that not every inspection attribute originally
inspected by Hatfield will be reinspected, (ID, 1383) the
Licensing Board misunderstood Mr. Teutken's prepared testimony,
which stated "[a]ttributes that were inspected by the Hatfield
inspectors ... are being reinspected" and then listed the

(Footnote continued on following page)
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When the Board's unexplained concerns are viewed in
the context of the entire record it is clear that none involve

the fundamental adequacy of the program.

8 The Board Misunderstood The Manner In
Which The Nonconformance Documentation
Systems Function And Erroneously Con-
cluded That Hatfield's Documentation
Deficiencies Detracted From The Ade-
quacy Of The Reinspection Program.

The Licensing Board also based its fiading regarding
the inadequacy c¢f the reinspection program on its perception
that Ceco and Hatfield were not implementing Clhie program in =a
satisfactory way. The Board's findings on this subject were
based on an audit of the reinspection program performed by Ceco
quality assurance personnel. The audit report included one
audit finding and eight observations. (Int. Ex. 29.) The audit
finding involved the fact that four contractors (Hatfield, PTL,
and Hunter, Blount) were not documenting nonconforming condi-
tions discovered during reinspection on discrepancy reports,
but rather on "field problem sheets"” which were not a part of

the quality assurance program. (ID, 9D-380.) It is significant

(Footnote 23 continued from preceding page)

attributes reinspected. (Teutken, Applicant's Prepared Testi-
mony at 8, f£f. Tr. 7760.) Moreover, Mr. Stanish testified that
every accessible and recreatable inspection attribute for
safety related items for Hatfield was subject to the reinspec-
tion program. (Stanish, Tr. 7719.) There was no contrary
testimony. Finally, the Board's observations regarding the
Staff's concern with respect to Hatfield's reco.ds (ID, TD-384)
is, again only a partial reflection of the evidentiary record.
Mr. Teutken stated, without contradiction, that Ceco had taken
steps to enhance Hatfield's records so that their format would
be more useful for the reinspectiol. program. (Teutken, Tr.
7785-86.)

e R S N A e e



that Ceco guality assurance discovered this issue, indicating
that its oversight of its contractors was satisfactory. More-
over, the Board simply mistook the significance of the audit

f‘ .ng. Applicant's witness, Mr. Stanish stated that use of
field problem sheets rather than discreparcy reports meant that
problems would not be put into the trend analysis. The Board
jumped to the conclusion that this meant that "the main purpccse
of the reinspection program would be defeated." (ID, YD-380,
D-438.) The Board's conclusion was erroneous because the

reinspection program and the trend analysis are independent

rograms. (See, Stanish, Tr. 2646-2649, Tr. 7702-7704; Int.
Ex. 29 at A-8, second paragraph, second, third and fourth
sentences.) Although the Staff recognized that Applicant and
its contractors do have a trend analysis program, it did not
consider this program important enough to make it a require-
ment. (Spraul, NRC Staff Prepared Testimony at Attachment,
p. 17-3, 17 and two succeeding paragraphs, ff. Tr. 3562; Forney,
Tr. 3678-3682.) The "main purpose" of the reinspection program
was not to tally deficiencies in a pre-existing trend analysis.

it was to determine the qualification of gquality control inspec-
tors. Indeed, the Board could not find, nor was there any
evidence, that discrepancies were not being accurately recorded

for the purposes of the reinspection proqram.z4 In drawing

24 The Licensing Board's findings on the other Ceco
audit observations relatiang to Hatfield (which it mischarac-
terises as "findings") demonstrate that it did not understand
the testimony on the subject. The reference in Finding D-382
to the audit observation regarding Hatfield QA,QC memorandum

(Footnote continued on following page)
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adverse inferences about the adequacy of the reinspection

program, based on its mistaken understanding of the documenta-

tion systems, the Board clearly erred.zs

D. Inspection And Review Of The Reinspec-
tion Program Results Are Properly Dele-
gable To The NRC Staff.

The Licensing Board correctly summarized NRC case law
regarding delegation of hearing issues to the Staff. (ID, YD-418
to D-428.) However, it misapplied the principle in this case.
The three reasons the Board gave for nct finding the reinspec-
tion program adequate and delegating to the Staff the task of
post bearing verification of Applicant's compliance program
are: tre Staff witness' hesitancy in providing an unequivocal
endorsement of the program until the results are available (ID,
fD-435); certain unexplained aspects of the reinspection program
(ID, YD-436, D-437); and improper documentation practices which

it thought might undercut the realiability of the reinspection

(Footnote 24 continued from preceding page)

295 is the same observation referred to in the first sentence
of Finding D~381. As is clear from the audit report itself and
Mr. Stanish's testimony, this memorandum refers to inspections
and not to the reinspection program. (Int. Ex. 29 at A-2;
Stanish, Tr. p. 7707.) Further, there was uncontradicted
evidence that fireprocofing was removed for the reinspection
program, contrary to Finding D-382. (Teutken, Applicant's
Prepared Testimony at 5, ff. Tr. 7760.) The other matter the
Board discussed (which was not classified by the auditors ac
any kind of deficiency) related to an interpretation of the
sample size increase and was resolved long before any expansion
of the sample was contemplated. (ID, YD-38l; Int. Ex. 29 at 1,
A-6.)

43 The Board also extended this inference to draw simi-
larly erroneous conclusions as to the inadequacy of Hunter's QA
program. See pp. 30-32, supra.
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program. (ID, YD-438.) As we have shown, none of these reasons
is valid.

Moreover, the Board gave too much weight to the Staff
witness' reservations when they described the reinspection
program. The Licensing Board found that in any event, "the
rule against delegation would appear to require that the Board
decide, rather than the Staff decide, when the reinspection
program is adequate." (ID, YD-425.) Inconsistently, tbr: Board
refused to find the reinspection program to be adegquate, .hen
the entire record concerning the reinspection program supports
that result, simply because one Staff witness expressed vague
reservations concerning its results. This turns the principle
of Board primacy on its head.

The delegation cases cited by the Board do not stund
for the preonosition that nothing can ever be left to the Staff
for post hearing verification. That would be tantamount to a
rule that when faced with a contested quality assurance issue,
a Licensing Board could never render a decision until construc-
tion is completed. The record in this case is sufficient to
find that Applicant's reinspection program is adequate. The
Staff can be entrusted to ensure that Applicant carries out

that program in accordance with its commitments. Compare, Long

Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1)

LBP 83-57, = NRC -~ (Sept. 21, 1983) (slip op. p.282); Commonwealth

Edison Co. (2ion Station, Units 1 and 2), LBP-80-7, 11 NRC 245

(1980), aff'd. ALAB-616, 12 NRC 419 (1980).
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Iv. THE BOARD'S FINDINGS REGARDING ALLEGATIONS

GF FRAUD ARE BASED ON A MISINTERPRETATION

OF ITS OWN ORDERS REOPENING THE RECORD.

The Board expressed its dissatisfaction with Applicant's
evidentiary presentation on the allegations of fraud which had
been raised in the proceedings, concluding that "Applicant's
evidentiary response to the issue in the reopened hearing has
been weak and borders on default." (ID, %D-404.) Although the
Board acknowledged that it had "no basis on this record upon
which it can find that fraudulent practices existed at Hatfield,"
(ID, YD-4C3) its unfounded conclusions regarding Ceco's eviden-
tiary presentation on this issue may well have colored its
evaluation of all the evidence presented at the reopened hear-
ings. Accordingly, we address the issue although we are mindful
of the Appeal Board's admonition that CECo not address issues
which were decided in its favor.

The Board's inquiry into alleged fraudulent practices
at Byron derived from allegations made by Intervenors' witness
John Hughes, a former Pittsburgh Testing Laboratory quality
assurance inspector who was assigned to Hatfield during his
brief tenure at the site. First in a handwritten affidavit and
later during a special deposition session conducted before the
Board Mr. Hughes levelled a series of charges against Hatfield.
The Board found most of Hughes' allegations to be without
substance, going so far as to conclude "The Board's ultimate
finding with respect to Mr. Hughes' allegations is that he has
been verv unreliable and inaccurate." (ID, YD-354.) Nonethe-

less the Board determined that further inguiry into a general
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area raised by Hughes was warranted, the area of certification
and training of inspectors by Hatfield. The Board reopened the
evidentiary reccrd, however, "with serious doubts about the
accuracy of [Huches'] memory and with low confidence in his
candor.." (ID, YD-334.)

The specific parameters of t".e reopened proceeiings
were delineated in two Board orders, those of June 21 (the
shorter of the two orders issued that day, and July 7, 1983.

In its June 21 order tue Board stated:
In addition, as we noted in our order

allowing a portion of Mr. Hughes' testimony

[the other June 21 orderj, his deposition

euggests that Hatfield Electric may have

followed a practice of certifying that QA

inspectors received training which was not

actually provided to the inspectors. Mr.

Hughes also alleged that a Hatfield employee

may have defeated QA certification testing

by providing test answers to QA inspector

candidates.

(Memorandum and Order Reopening Evidentiary Record, June 21,
1983, at 2.)

The June 21 Memorandum and Order alsoc noted the
existence of ongoing NRC investigations and inspections being
conducted by Region 111 and OI referred to by the NRC Staff in
its prepared testimony submitted in April, 1973. (Forney, NRC
Staff Prepared Testimony at 6, ff. Tr. 3586.) The Board directed
the parties to present "a full evidentiary showing and explanation
of the pertinent investigations of Hatfield Electric's gquality
assurance program and the subsequent reinspections." The

Board, "for the guidance of the NRC Staff,” made it clear this

was meant to include "wrongdoing". Finally, the Board reguested
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fur~her evidence on the CAT inspection report dealing with
inspector recertification and the reinspection program
(82-05-19), especially if there were any relationship between
82-05-19 and the NRC inspections and investigations discussed
elsewhere in its order. (Memorandum and Order Reopening Eviden-
tiary Record, June 21, 1983, at 3-5.)

In an effort to modify and clarify the scope of the
reopened hearings defined by the Board's June 21 Order, the
Board issued its order of July 7. This order staced:

] Evidence may be limited to Hatfield
Electric Company. This would include
Pittsburgh Testing Laboratory employees and
similar personnel, if any, assigned to
Hatfield.

* * *

- The Board is particulary interested in
any fraudulent training, qualification, or
certification practices.

6. This limitation should not be con-
strued as a limitation of the evidertiary
showing required pertaining to the investi-
gation and inspection referred to in Region
II11's testimony, £f. Tr. 3586 at 6. 26/

* A *

Fe The Board does not reguire the parties
to perform new investigations, inspections,
evaluations. or research to comply with
this directive.

(Memorandum and Order, July 7, 1983, at 2-3.)27 Thus, as Ceco

approached the reopened hearings the scope of those hearings

26 The Board cited its June 21 Memorandum and Order
Reopening Record, at 1-2 and its July 1 Memorandum and Order.

27 In its order the Board apparently confused Region I111's
findings in 1&E Report 82-05, which did not make any mention of
allegedly fraudulent training, qualification, or certification
practices, with the allegations made by Mr. Hughes.
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with regard to fraud, as far as it knew, encompassed only any
fraudulent training, qualification, or certification practices
of Hatfield, and the parties were expressly instructed that
they were not reguired to perform additional investigations in
order to respond to the issue.

The only allegations in the record which pertained to
fraud in Hatfield's training, qualification, and certification
of inspectors were thcse of John Hughes. 1In its Initial Deci-
sion, however, the Board stated:

Our June 21 order reopening the hearing
explicitly broadened the issue beyond the
Hughes' (sic) allegation to encompass the
allegations of other individuals referred
to in Region III testimony during the main
hearing relative to the issue of alleged
fraudulent training, testing and certifica-
tion practices. As Applicant has known at
least since early in the main hearing,
these allegations have been and arz still
under investigation and continuing inspec-
tions by the Office of Investigations and
Region II1I, respectively. KRegion IIlI
Testimony, f£f. Tr. 3586, at 6.

(ID, 9D-399.) Yet the Region IIl testimony cited simply dces
not mention allegations of fraud, whether made by Hughes or
anybody else. Granted, the testimony does refer to allegations
made concerning "QC inspector qualification and certification,”
yet it is hardly apparent from the context of the testimony

28

that such allegations encompassed fraud. (Forney, NRC Staff

Prepared Testimony at 6, £f. Tr. 3486.) Furthermore, if allegers

28 Moreover, Region II1l's testimony at the reopened
hearings regarding the Hatfield allegations for which the
Staff's investigation had been completed indicated that none
(other than Hughes') involved fraudulent training, qualifica-
tion, and certification of inspectors. (Region III, NRC Staff
Prepared Testimony at 12-13, ff. Tr. 7801.)



in addition to Mr. Hughes had charged fraudulent practices at
Hatfield, Applicant could not know of this fact. Until allega-
tions have been fully investigated by the NRC, they are kept
secret and Applicant is not privy to them. To Applicant's
knowledge the only investigations involving fraud that had been
or were being conducted by Region III or the Office of Investi-
gations pertzined to the allegatio.s of Mr. Hughes.

At the reopened hearings on August 9-12, 1983, Appli~-
cant introduced substantial testimony in response to the allega-

tions concerning fraud made by Mr. Hughes.zg

(See, Kcca,
Applicant's Prepared Testimony, ff. Tr. 7418.) In addition,
Region IIIl testified concerning an extensive investigation of
Mr. Hughes' training, qualification, and certification by
Hatfield. (Pegion III, NRC Staff Prepared Testimony, ff. Tr.
7810.) Based on the testimony of Allen Koca, Hatfield's quality
control supervisor at the time of Hughes' training and certifi-
cation, and the testimony of Region III the Board concluded
that "Mr. Hughes' allegation with respect tc the amount and
timing of his training at Hatfield is unsubstantiated." (ID,
YD-345.)

With regard to the issue of the failed test subse-
quently retaken by Hughes the Berard stated that it could not

resolve the matter. (ID, 9D-351.) It stated that it could not

accept the testimony of Hughes, or the stipulated testimony of

9 Testimony of Applicant concerning its general efforts
to detect fradulent practices is discussed at n.32, below.
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Irvin Souders, "as being sufficiently reliable to conclude that
the questioned document r2presents a practice of providing
corrected failed tests as cribs in retesting." (ID, YD-351.)
Howeve:', the Board stated that, although Mr. Koca vehemently
denied the Hughes allegation, "Mr. Koca has a strong interest
in defending whatever practice then existed and his memcry is
uncertain." (ID, YD-351.) Hughes passed the test in gquestion
on October 14, 1982. (Koca, Applicant's Prepared Testimony at
Ex. K, ff. Tr. 7418.) At the hearinas the Staff produced a
test in the custody of the Office of Investigations, stating
that it was the actual test failed by Hughes; it was dated
October 8, four full Jdays before he passed the same examina-
tior. (Int. Ex. 27.)°°

In sum, the Board was unable to find that Mr. Hughes'
allegations were substantiated. Yet other than the allegations
of Hughes the record contains no reference to fraudulent train-
ing, qualification, and certification of Hatfield inspectors.
Thus, the Board had no choice but to conclude, as it did, that
it "has no basis on this record upon which it can find that
fraudulent practices existed at Hatfield." (ID, YD-403.)

The Board, however, commented that Applicant should
have "addressed the Board's broader concern about the ceneral

integrity of the Hatfield training and certification proce-

30 In its Initial Decision, however, the Board concluded
that it "erred" in receiving the October 8 test into evidence,
saying that the test's authenticity had not been established
and that portions of the document were illegible. (ID, YD-351.)
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dures." (1D, 1D-4OO.)31 Yet the Board explicitly had stated
in its July 7 order that further investigations by the parties
on the issues to be rzised ‘n the reopened hearings were not
required, (Memorandum and Order, July 7, 1983, at 3, and it was
Applicant's assumption that demonstrating that the allegatic:s
of fraud which were of record could not be substantiated would
satisfy the obligation imposed upon it in the Board's orders
reonening the proceedings. In any event, during Judge Cole's
questioning of Mr. Stanish the fsllowing exchange occurred:

Q. I believe you've already answered this

guestion, but 1'm going to ask it again

anyway. In all of your experience in

dealing with Hatfield Electric Company,

your participation both direct and indirect

in the audits of the Hatfield Electric

Company, did you get any indication of any

fraudulant (sic) practice, sir?

A. No, I have not.

(Stanish, Tr. 7739.)32

a The Licensing Board also observed that "Applicant' s
counsel initially made very strong objections to Intervenors'
cross-examination of Mr. Stanish on alleged fraudulent prac-
tices on procedural qrounds that there was inadequate founda-
tion for such quest1on1ng (ID, 9D-400.) The Board's 1mp11ed
criticism of Applicant's counsel for objecting to Intervenors'
cross-examination is inappropriate. As the record demonstrates,
counsel objected to the question asked Mr. Stanish by Intervenors'
counsel on the dual bases that the question exceeded the scope
of the reopened hearings and that the guestion in any event
lacked foundation. (Stanish, Tr. 7649.) Counsel for Applicant
made clear to the Board that Applicant had no objection to
ingquiry into the question of fraud, so long as the inquiry was
premised on a proper founuation. (Stanish, Tr. 7642.) Incredibly,
the Board failed to note that it sustained Applicant's objection.
(Stanish, Tr. 7656.)

32 Contrary to the Licensing Board's implication, (ID,
fD-403) Applicant is not disinterested in the possibility of
fradulent practices at .he Byron site. Mr. Shewski testified

(Footnote continued on following page)
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It the Board believed that additional testimony from
Applicant was warranted on the issue of fraudulent training,
qualification, and certification of Hatfield inspectors, it
should have so indicated during the reopened hearings. In the
alternative, the Board could have asked its own qQues  ions of
Applicant's witnesses; other than the one question by Judge
Cole to Mr. Stanish the Board showed nc inclination to pursue
the type of evidence which it now claims should have been
presented.

In sum, the record discloses that the only all_ga-
tions of fraudulent practices involving Hatfield inspectors
were the allegations of John Hughers, and the Initial Decision
discloses that the Board was unable to find those allegations
substantiated. Moreover, the Board noted that it "does not
sugge=s+ that Applicant's officials have uncovered evidence of
fraud in Hatfield's quality assurance program and that this
information has been willfully withheld from the hearing."
(ID, YD-403.) Yet, without a basis either in the record or in
the orders delineating the scope of the reopened hearings, the
Board castigated Applicant for its evidentiary presentation on
the fraud issue. The Board's statements in its Initial Deci-

sion are inexplicable and they are wrong.

(Footnote 32 continued from preceding page)

that, as a result of allegations of fradulent conduct at the
LaSalle plant, Applicant's quality assurance personnel at
Byron, performed audits which looked for possible falsification
of Byron data. (Shewski, Applicant's Prepared Testimony at
21-22, ff. Tr. 2364.) In addition, Mr. Shewski testified to
the training of Ceco quality assurance auditors to detect
alteration of documents. (Shewski, Tr. 2376.)



V. THE EX PARTE HEARING CONCERNING WORKER

ALLEGATIONS RESULTED IN A VIOLATION OF

APPLICANT'S HEARING RIGHTS

On August 9 and 10, the Board conducted in camera and
ex parte hearings at which members of the NRC Office of Inspec-
tion and Enforcement, Region III, and of the Office of Investiga-
tions presented the Board with documentary information and oral
testimony concerning their investigations of certain worker
allegations. Following the close of the record, the Board
released a "sanitized" version of the transcript of the ex
parte hearings to the parties, which deleted significant por-
tions of testimony and all of the documentary evidence which

33 The Board also informed the parties that

had been presented.

based upon the information it had received it would not order

further evidentiary presentations on the pending investigations.

(Tr. 7615-7619, Memorandum and Order, LBP-83-51, NRC
(August 17, 1983).)

The Board stated in its Initial Decision that it did
not "use" the secret information communicated to it in the ex
parte, in camera session in its decision. (ID, YD-440 n. 75.)
Applicant nevertheless believes the Board was improperly in-
fluenced by this information.

First, the Board's discussion in the Initial Decision
of the significance of the pending investigations into worker

allegations is internally inconsistent. The Board noted its

awareness of the pending investigations, and correctly stated

33 To date, CECoc has not been informed of the substance
of these allegations.
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that the mere existence of the allegations cannot appropriately
serve as a basis for its decision to deny Edison's operating
licenses. (ID, YD-439, D-440.) However, the Board went on to
explain that the pendency of the NRC investigations and inspec-
tions into these allegations is "simply added concern." (ID,
D~-440.) Although it is far from clear what the Board meant by
this statement, the Board seemed to be relying to some unexplained
degree on :he existence of the investigations as added support

for its decision not to authorize licensing of Byron.

Second, the Board's puzzling and unjustified criticism
of Applicant's evidentiary presentation on the possible exis-
tence of fraudulent practices at Hatfield (even though it
accapted Applicant's witness Mr. Stanish's testimony that Appli-
cant knows of no such fraudulent practices) strongly suggests
that the Board was influenced by information unavailable to
Applicant. (ID, YD-403 to D-404.) See alsc, pp. 64-71, supra.

Third, the Licensing Board's statements during the
course of the ex parte hearing show the impact of the secret
informatioan as it was being received. For example, following
an apparent djscussion of the worker allegations, the substance
of which was deleted from the "sanitized" transcript provided
to CECo, Judge Smith made the following statement:

But one did not get the sense from reading

the reinspection report of the Hatfield

Electric work that it was as bad as you
suggest tonight. (Tr. 7367). 34/

34 All citations are to the "sanitized" transcript.
Applicant continues to object to the Appeal Board's looking at
the unexpurgated transcript.



Later on, Judge Smith stated:

What is shining through so far in this case

to us is that there is an aroma about

Hatfield Electric Company, and I think we

are getting a little bit close to it. (Tr.

7381.)

Finally, at another point during the session Judge Smith com-
mented regarding the reinspection program:

So your feeling, then, is that the reinspec-

tion program as you finally accept it will

take care of the [deleted) allegations.

But do the [deleted! allegations give you

anv cause to be concerned about anything

else? 11 mean, you know, the adequacy of

the sample or anything like that?" (Tr.

7368.)

The Staff inspector's response to these inguiries, due to
deletions, is not understandable.

Finally, as discussed elsewhere in this brief, Appli-
cant does not believe that the public record in this proceeding
supports the Board's ultimate conclusions regarding the guality
of the Hatfield work and the validity of the reinspection
program. We are thus led to conclude that, as suggested by the
above quoted portions of the ex parte transcript, matters
privately discussed with the Board influenced its decision.

The unfairness to Applicant which has resulted from
this situation is manifest. It is well established that re-
liance upon evidence considered ex parte as the basis for a

decision is fundamentally inimical to due process of law. See,

Ohio Bell Telephone Co. v. Public Utilities Commission, 301

U.S. 292, 300 (1937). One of the basic reasons ex parte contacts
in administrative hearings are generally prohibited is to

assure that a party is aware of all of the arguments and informa-



-75=-

tion presented to ti:e decision maker which may be relevant to
its decision so as to permit the party to respond effectively
and ensure that its position is fairly considered. PATCO v.

Federal Labor Relations Authority, 685 F.2d 547 at 563 (D.C.

Cir. 1982). The Licensing Board's action and its subsegquent
decision are also in flagrant violation of the pertinent provi-
sions of the Admiaistrative Procedure Act. See, 5. U.S.C.
§§ 554(b) and (c), 556(d) and (e), 557(c) and (d), and 558; See
also, 10 C.F.R. §2.780.°°
As Edison suggested in presenting its objections to
the ex parte session, the proper course would have been to
await the completion of the investigations by the NRC Stalf
prior to deciding whether reopening the record for litigation
of the worker allegations was warranted. (Tr. 7281-7282.)
Ultimately, the Board decided that the completion of investiga-
tions would be necessary in order for evidentiary hearings to
be productive. Unfortunately, this decision was rendered follow-
ing the ex parte session, and the Board's consideration of secret
information has fatally infected its Initial Decision.
VI. THE LICENSING BOARD ERRED IN DENYING CECO'S
APPLICATION FOR OPERATING LICENSES, RATHER
THAN RECEIVING ADDITIONAL EVIDENCE
On January 13, 1984 when the Licensing Board issued

its Initial Decision, it had full knowledge of all of the

following facts and circumstances:

’”» The ex parte hearing was also inconsistent with this
Appeal Board's ruling in ALAB-735. The Commission declined to
review ALAB-735, and it became final agency action on Septem-
ber 6, 1983.



The Board harbored doubts about Hatfield
and Hunter and the adequacy of the
reinspection program;

- The Board had not previously communi=
cated these concerns to the parties; 36/

3. The results of the rainspection pro-
gram were imuinent; 37/ and

4. Upon receipt of these results, the
parties would have been able to ad-
dress the Board's concerns about
Hatfield and Hunter and the adequacy
of the reinspection program. 38/

The Licensing Board also knew, or should have known,
that 10 CFR Part 2, Appendix A, § V(g)(l) states:
1£, at the close of the hearing, the
board should have uncertainties with respect

to the matters in controversy because of a
need for a clearer understanding of the

e See, ID, p. 410 (first full paragraph, second sentence).
There are suggestions in the Initial Decision that Applicant
defaulted, or nearly defaulted, on certain evidentiary issues.
(1D, YD-404 (not looking for fraudulent practices at Hatfield);
D-143 (not addressing Hunter "tabling" practice with rebuttal
witness); D-242, D-248, D-300 (not clarifying whether tendon
storage barns had fans); D-280 (not addressing allegation con-
cerning Mr. Stomfay-Stitz' reqguests for pay increases and
overtime)). The underlying facts concerning these issues have
been addressed elsewhere in this brief. For present purposes
we simply note that Applicant was mislec by the Licensing Board
as to the evidentiary piesentation required on the first issue.
See, July 7, 1983 Memorandum and Order, ¥7. FPrior to January 13,
1984, the Licensing Board never suggested that the record was
insufficient concerning the middle two issues. As for the last
issue, the Board did at the hearing express the desire for
better information on this allegation. (Tr. 293¢, 3753-3756.)
However, its criticisms were directed at Intervenors as well as
Applicant, and in any event this allegation, which concerned
Blount, was not significant to its decision.

37 See, December 30, 1983, Staff transmittal to Board of
1&E Reports 50-454/83-39 (DE), 50-455/83-29 (DE).

38 (ip, pp. 5, 6, YD-435, D-444.) In addition to receiv-
ing the Staff's opinion, the Board would have been able to ask
the questions it had not previously asked concerning the statis-
tical reliability of the program, (ID, YD-436 to D-437) and the
manner in which it had been carried out. (ID, 1D438.)
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evidence which has already been presented,
it is expected that the board would normally
invite further argument from the parties =
oral or written or both - before issuing

its initial decision. If the uncertainties
arise frci lack of sufficient information

in the record, it is expected that the board
would normally reguire further evidence to
be submitted in writing with opportunity for
the other parties to reply or reopen the hear-
ing for the taking of further evidence, as
appropriate. If either of such courses is
followed, it is expected that the applicant
would normally be afforded the opportunity
to make the final submission.

(Emphasis added.) This provision reflects the Commission's
pelicy that cases which come before its adjudicatory boards
should be resolved whenever possible on the merits.39 This
policy is of course not unique to the NRC. It is part of the

mainstream of American administrative law. As stated long ago

in Isbrandi{sen v. United States, 96 F.Supp. 883, 892 (1951):

[Administrative agencies) are not expected
merely to call balls and strikes, or to
weigh the evidence submitted by the parties
and let the scales tip as they will. The
agency does not do its duty when it merely
decides upon a poor or non-representative
record. As the sole representative of the
public, which is a third party in these

9 This policy is also reflected, for example, in the
Commission's standards for reopening the records, see, Pacific
Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2) ALAB-728, 17 NRC 777, 800 n. 66 (1983); and in the
licensing boards' and Appeal Board's wide-ranging exercise of
cheir sua sponte authority. 10 CFR §§ 2.760a, 2.785(b)(2);
Offshore Power Systems (Manufacturing License For Floating
Nuclear Power Plants) ALAB-689, 16 NRC 887, 890 (1982). More-
over, none of the cases cited by the Licensing Board in support
of its conclusion that the quality assurance issues could not
be delegated to the Staff for post-hearing resolution (ID,
YD-419 to D427) remotely suggests that the proper result in
such circumstances is denial of the application. In all those
cases a remand for further proceedings, a stay pending remand,
or supplementation of the record by official notice took place.
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proceedings, the agency owes the duty to
investigate all the pertinent facts, and to
see that ‘hey are adduced when the parties
have not put them in ... The acency must
always act upon the record made, and if
that is not sufficient, it should see the
record is supplemented before it acts. It
must always preserve the elements of fair
play, but it is not fair play for it to
create an injustice, instead of remedying
one, by omitting to inform itself and by
acting ignorantly when intelligent action
is pcssible. 40/

In spite of this knowledge, and this binding legal
authority, the Licensing Board washed its hands and walkei away
from this proceeding, denying the application for operating
licenses. Yet if the record was insufficient to support issuance
of operating licenses for Byron, it certainly was insufficient
to support the Licensing Board's result.

In explaining the significance of its Initial Deci-
sion, the Licensing Board suggested it was doing Applicant a

favor:

% Frank, J. quoting Commissioner Aitchison of the
Interstate Commerce Commission testifying before the Senate
Subcommittee Hearings on S. 674, S$.675 and S.918, April 29,
1941, rp. 465-466. IchHrandtsen was affirmed by an equally
divided Supreme Court. A/S J. Ludwig Mowincke's Rederi v.
Isbrandtsen, 342 U.S. 950 (1952). See also Scenic Hudson
Preservation Conference v. FPC, 354 F. 2d 608, 612-613, 620-621
(2d Cir. 1965); Calvert Cliffs' Coordinating Commi%iee v. AEC,
449 F. 2d 1109 (D.C. Cir. 1971). 1In Union of Concerned Scientists
v. AEC, 499 F.2d 1069, 1074-1080 (D.C. Cir. 1974) the Court of
Apreals held that a licensing board's duty in NRC operating
license proceedings is to assess the sufficiency of the record
to support its findings, rather than to compile the record
itself. This is not contrary to Applicant's position in this
case, since the Licensing Board knew that the evidence needed
to resolve its uncertainties was being compiled by ipplicant
and the Staff and would be available in the forseeable future.
Moreover, as stated previously, the record is insufficient to
support the denial of Commonwealth Ediscn's apolication for
operating licenses.




. The Board considered the alternative of
informing the parties now cf the substance
of our views on the quality assurance
issues, retaining jurisdiction over them,
and providing for further proceedings
before us when the various inspections,
investigations and remedial actions become
ripe for consideration. Perhaps a partial
initial decision on all other issues could
have been rendered.

We have determined, instead, that the
remedy most responsive to the circumstances
of this case, and the remedy least harsh to
the Applicant yet still appropriate, is to
decide the issue now. This, we say, 1s the
least harsh appropriate remedy, as compared
to the traditional practice of reserving
jurisdiction, because it permits the parties
to test immediately cn appeal the guality
of our decision. To reserve jurisdiction
and to postpone final decision, in face of
the impending completion of construction at
Byron, would impose unilaterally upon the
parties, particularly the Applicant, our
own view of the facts, law and appropriate
remedy. Unless Applicant could mount a
difficult interlocutory appeal from such a
determination (to postpone our decision),
it would have been denied due process.

(ID, p. 410, emphasis added.)

The Board misjudged the severe adverse conseguences
of its decision for the Company and its ratepayers and investors,
and for other electric utilities with nuclear power plants under
construction. Thre Licensing Board should have followed the
course it outlined in the first paragraph quoted above. If the
Board wished to aid Applicant in seeking interlocutory review,
it should have elected the far less severe remedy of referring

its decision to the Appeal Board pursuant to 10 CER 1 2.764(f).%

ey See, e.g., Memorandum and Order (Quality Assurance for
Design), Texas Utili‘ies Generating Company (Comanche Peak
Steam Electric Staticn, Units 1 and 2), LBP-83-81 (December 28,
1983) (slip opinion at pp. 1-2, 75).
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Under the circumstances of this case the Licensing
Board's action in denying Ceco's Application for operating
licenses was in conflict with longstanding Commission policy

and basic fairness.
VII. CONCLUSION

For all the fnregoing reasons, the Licensing Board's
Initial Decision should be reversed and the Director of Nuclear

Reactor Regulation should be authorized to issue operating

licenses for Byron.42

Respectfully submitted,

Michael I. Miller,
one of the attorneys
for Applicant
Commonwealth £dison Company

Isham, Lincoln & Beale
Three First Naticnal Plaza
Suite 5200

Chicago, Illinois 60602
(312) 558-7500

Dated: February 13, 1984

42 By separate motion, Applicant loday requests the
Appeal Board, if it finds that the record is insufficient to
support issuance of operating licenses in this case, to allow
Applicant to supplement the record with the evidentiary showing
described therein. We also bring tc the Appeal Board's attention
the fact that the Initial Decision did not indicate whether
the Board reviewed uncontested unresolved generic safety issues.
Pacific Gas & Electric Co. (Diable Canyon Nuclear Power Plant,
Units 1 and 2) ALAB-728, 17 NRC 777, 807 (1983).




