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On September 7, 1983, Suffolk County ("the County") filed a motion
I

to compel discovery. The motion asserted that the County had filed

notices of deposition for three named FEMA employees. FEMA notified the
4

County that it would not voluntarily produce these employees for

depositicn because of the following: (1) FEMA employees are entitled to

the same protection as NRC employees pursuant to 10 CFR 5 2.720

(h)(2)(i); (2) FEMA already designated three other persons to testify at

hearing and deposition; and (3) the County has not attempted to

establish " exceptional circumstances" to justify the taking of these .

.

objections. At the first Discovery Conference on September 26, 1983,
,

the County and FEMA announced that they had resolved their differences

over two of the three requested depositions. However, they were unable

to settle their dispute concerning the County's request for the

8309290252 830927
PDR ADOCK 05000322
0 PDR

.. , . -- - - -



4

.

.

2

deposition of Jeffrey Bragg. The County asserts that FEMA is an

independent agency, not part of the NRC or a consultant to the NRC, and,

hence, FEMA employees are not entitled to the protection of @

2.720(h)(2)(i). We disagree with the County. We find, pursuant to the

relevant regulations, that FEMA is acting as a consultaat to the NRC in

emergency planning matters and that its employees are entitled to the

protection of 9 2.720 (h)(2)(i). Since the County has not established

any " exceptional circums+3nces," the motion is DENIED. The dissenting

view of Judge Frederick J. Shon is attached. We do not here rule upon

the "Suffolk County Motion to Compel Discovery from FEMA," filed on

September 19, 1933, concerning documents and answers to deposition

questions. That motion will be ruled upon at a later date.

FEMA has designated the following to be its witnesses at hearing

and deposition: Edward Tanzman, Roger B. Kowieski, and Fred Sharrocks.

The County wants to take the deposition of Jeffrey Bragg, Executive

Deputy Director of FEMA. The County has conducted discovery which

identified Jeffrey Bragg as someone who personally participated in the

FEMA review of the LILC0 Emergency Preparedness Transition Plan.

At the outset we observe that the status of FEMA in NRC licensing

hearings is unclear. There have been no :hanges in the NRC Rules of

Practice, 10 CFR Part 2, dealing with the :tatus of FEMA since the

Memorandum of Understanding between FEMA and NRC, 45 Fed. RS . 82,713

(Dec. 16, 1980). That Memorandum set forth certain responsibilities for
'

FEMA including that fact that "to support its findings and

determinations, FEMA will make expert witnesses available before . . .

NRC hearing boards . . . and during any related discovery proceeding."
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45 Fed. Reg. at 82,714. The promul'gation of the emergency planning

rule, 10 CFR Q 50.47, placed FEMA in a unique position by declaring that

"In any NRC licensing proceeding, a FEMA finding will constitute a

rebuttable presumption on questions of adequacy and implementation

capability." 10 CFR @ 50.47(a)(2). Various licensing boards have dealt

with FEMA's status in differing ways. Often, FEMA and NRC have been

combined in emergency planning matters and FEMA has been represented by

its own counsel. NRC's failure to clarify FEMA's role in a hearing

brings us to the present controversy under the Rules of Practice.

Section 2.720(h)(2)(1) provides as follows:

In a proceeding in which the NRC is a party,
the NRC staff will make available one or more
witnesses designated by the Executive Director
for Operations, for oral examination at the
hearing or on deposition regarding any matter,
not privileged, which is relevant to the issues
in the proceeding. The attendance and testimony
of the Commissioners and named NRC personnel at
a hearing or on deposition may not be required
by the presiding officer, by subpoena or
otherwise: Provided, that the presiding officer
may, upon a showing of exceptional circumstances,
such as a case in which a particular named NRC
employee has direct personal knowledge of a
material fact not known to the witnesses made
available by the Executive Director for
Operations require the attendance and testimony
of named NRC personnel.

(Emphasis in original.)

The purpose of this rule was set forth in the Statement of

Consideration as follows:

In view of the increasing number of adjudicatory
proceedings, and the demands on the time and
energies of AEC policy making, supervisory and
staff personnel, the Commission considers it
desirable to provide a procedure and criteria
for determining the appropriateness of attendance
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and testimony of such persons in AEC adjudicatory
proceedings. The procedure and criteria established
seek to accommodate the public interest in having
participation by appropriate AEC personnel in
resolving matters in issue in an adjudicatory
proceeding with a parallel public interest in
maintaining the efficient and expeditious conduct
of this and othei agency functions.

35 Fed. Reg. 19,500 (Dec. 23, 1970).e

The definition of "NRC personnel" protected by the above rule is

set forth in 10 CFR 2.4(p) as follows:

'NRC personnel' means (1) NRC employees;
(2) for the purpose of SS 2.720 and 2.740
only, persons acting in the capacity of -

consultants to the Commission, regardless of
the form of the contractual arrangements under
which such persons act as consultants to the

.'

Commission; and (3) members of advisory
boards, committees, and panels of the NRC;
members of boards designated by tr.e Commission
to preside at adjudicatory proceedings; and
officers or employees of Government agencies,
including military personnel, assigned to
duty at the NRC.

The Statement of Consideration for the above definition is, in

pertinent part, as follows:

The Atomic Energy Commission has adopted
an amendment to its rules of practice in
10 CFR Part 2 which refines the definition
of "AEC personnel" as used in that part.

Section 2.4 of Part 2 now includes
within the definition of "AEC personnel,"
persons who are " consultants * * * of the
AEC," the amendment adopted specifically
includes within that definition persons

| who are acting in the capacity of consultants
to the Commission, regardless of the form of
the contractual arrangements under which
such persons render consultant services.
Thus, employees of AEC contractors are
included in the definition of AEC
personnel (for 99 2.270 [ sic] and 2.740
purposes only) to the extent that they act

<
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as consultants to the Commission, even
though there is no special contract for
consulting services between the
Commission and such employees.

! The clarification of the definition
in S 2.4 has the effect of making
applicable to employees of AEC contractors
and other persons acting as consultants
to the Commission, regardless of the form
of the contractual arrangements,
6 2.270(h) [ sic], which deals, inter alia,
with attendance and testimony of
"AEC personnel."

'

38 Fed. Reg. 1500 (Jan. 15, 1973). The fact that NRC consultants are

included in the term "NRC personnel" in Q 2.720(h)(2)(1) is reaffirmed

in 10 CFR, Part 2, Appendix A, IV.(d). The County concedes that

"Section 2.720(h)(2)(1) also protects the Staff's consultants from

deposition. See 10 CFR Part 2, Appendix A, 5 IV (d)." Suffolk County

Motion to Compel Discovery at 3 (footnote 1).

We next turn to the question of whether FEMA qualifies as a

" consultant to the Commission." Tr., +erm " consultant" is not defined in

the Act or regulations. Thus, we shall look to the dictionary or

ordinary usage of the term. A consultant is "a person who gives

professional or expert advice." The Random House College Dictionary,

Revised Edition 289 (1980). Similarly, a consultant is "one who gives

professional advice or services regarding matters in the field of his

special knowledge or training." Websters Third New International

Dictionary 490 (1976). This path leads back to the Memorandum of

Understanding between FEMA and NRC, supra. Pursuant to that Memorandum,

FEMA is to "make findings and determinations as to whether State and

local emergency plans are adequate and capable of implementation
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45 Fed. RS . at 82,714 (Dec. 16, 1980). The Memorandum goes"
....

on to provide that, thereafter, the NRC has the responsibility

to review the FEMA findings and
determinations on the adequacy and
capability of implementation of State
and local plans [and] to make decisions
with regard to the overall state of
emergency preparedness (i.e. integration
of emergency preparedness onsite as
determined by the NRC and offsite as
determined by FEMA and reviewed by NRC)
and issuance of operating licenses or shut
down of operating reactors.

Ibid. Moreover, that Memorandum provides that " FEMA will provide

support for NRC reactor, fuel facility and material licensing reviews,

as requested with regard to the assessment of the adequacy of State and

local response plans for accidental radiological releases. This will

include timely submittal of an evaluation suitable for inclusion in NRC

safety evaluation reports." Ibid. (Emphasis supplied.)

We find that the provisions of the Memorandum of Understanding

between FEMA and NRC qualify FEMA as an "NRC consultant" for purposes of

@@ 2.4 and 2.720(h)(2)(i). This is so because FEMA submits its

professional advice concerning emergency preparedness plans and

implementation of those plans, but it is NRC which must weigh and

evaluate that advice in conjunction with all other probative, reliable,

and substantial evidence of record. To paraphase the Memorandum, FEMA
,

will provide support as requested by the NRC. This clearly puts FEMA in

the role of a consultant. FEMA is providing " professional advice or

services" to the NRC. Since FEMA is an "NRC consultant," 5 2.720

(h)(2)(i) provides that we may not require the attendance and testimony

of any named FEMA employees absent a showing by the County of

I
.
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" exceptional circumstances." Since the County has not attempted to

establish any " exceptional circumstances," its motion is DENIED.

.

_0RDER

WHEREFORE, IT IS ORDERED that the Suffolk County Motion to Compel

Discovery from FEMA is DENIED.

ATOMIC SAFETY AND
LICENSING BOARD

m,
,

\z. . 6 ~~
J A. LAURENS07, CHAIRMAN

istrative Law Judge

g ! .

(Dw h A'<

A@dministrativeJudge
JER RY 'R. KLIN E4 .

1

Bethesda, Maryland
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DISSENTING VIEW 0F JUDGE FREDERICK J. SH0N

I respectfully dissent from the views of my colleagues in this

matter. I note that, to the extent I have been able to research it, the

question is indeed a matter of first impression. We have no specific

guidance from either Commission or Appeal Board, and the regulation

itself seems not to have contemplated the precise situation at bar.

That is not surprising in view of the fact that the special relationship

between NRC and FEMA was defined a decade after t:1e rule on NRC

witnesses was adopted and seven years after the changes in definitions

which brought " consultants" under the rule's aegis.

Nonetheless, I believe certain logical extrapolations can be made

from the regulations as they stand. The original rule provided a

special shield for "AEC personnel" in consideration of the " increasing ,

number of adjudicatory proceedings, and the demands on the time and

energies of AEC policy making supervisory and staff personnel." It,

seems clear to me that an agency, faced with increased demands upon its

personnel, might well--purely as a matter of administrative

efficiency--develop such a rule as 2.720(h)(2)(1) to apportion the

effort of its people. But we have no indication that FEMA faces a

dilemma of " increasing . . . adjudicatory proceedings" in its own right,

or that it would adopt this particular mechanism to remedy the problem
l

| if it did.

Certainly it seems FEMA has no comparable rule of its own, since

FEMA's very able counsel cites only ours. If indeed, FEMA is in need of

such protection, it should pursue it through the rulemaking mechanisms

available to it rather than through adjudication before this Board.

.
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In my colleagues' view the FEMA employee whose deposition is at

issue here is a " consultant" to NRC. I have reviewed the memoranda of

understanding which created the present relationship: both of the

Memorvida of December 16, 1980 (45 Fed. Rg . 82,713) and the Memorandum

which they superseded (45 Fed. RS . 5847 Jan. 24, 1980).

Nowhere are the words " consult" or " consultant" used. Indeed,

under sections II and III of the extant Memorandum on emergency

planning, the directives to FEMA include only such exhortations as "to

review," "to make findings and determinations," "to take the lead," and

"to assume responsibility." These scarely smack of the notion of

serving as consultant.

I note further that, in 10 CFR 5 2.4 as cited by my colleagues, the

Regulations make specific provision for the circumstances under which

employees of other agencies come beneath the umbrella. 10 CFR 5 2.4, as

cited supra, specifies that, for the purposes of 10 CFR 5 2.720 and

5 2.740 "NRC personnel" includes .

. . . officers or employees of Government
agencies, including military personnel,
assigned to duty at the NRC.

(Emphasis added.) No one, to my knowledge, claims that the FEMA

employee whose deposition Suffolk County would take is " assigned to duty

at the NRC."

It is well established that exceptions to general rules are to be

construed narrowly. A_ fortiori, where the general rule is one which, as
'

a matter of equity, permits a party before us to exercise discovery

rights, a narrow construction of exceptions to that rule seems
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well-advised. I therefore do not believe the Regulations themselves

extend any protection to FEMA employees.
<

I turn now to the question of whether, as a matter of interagency

comity, we should seek to extend the aegis of Q 2.720 and Q 2.7,0 to the

employees of another agency in circumstances other than those specified

by regulation. I am convinced we should not.

Two decades ago the notion of an agency's bending its rules to

protect a sister agency from the prying nose of John Q. Public might

have seemed a sound one indeed. But times have changed. In the

enlightened era of Government in Sunshine and Freedom of Information,

the Weltanschauung is reversed. Public servants must expect to live in

a goldfish bowl. In this case, where comity contests with equity,

equity wins hands down.

I would grant Suffolk County the relief it requests.

ATOMIC SAFETY AND
LICENSING BOARD .

FREDEKICK J. SHON
Administrative Judgy- [ '

~
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