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MEMORANDUM AND ORDER
(Emergency Planning, Specific Quality Assurance Issues

and Board Issues)

Our Proposed Initial Decision of-July 29, 1983 invited the parties

to comment on our tentative conclusions concerning emergency planning,

certain quality assurance contentions and four Board questions. Each of

1
the parties submitted objections. Applicant and CASE also submitted

replies, pursuant to our authorization.

This decision resolves the objections that were filed. In particu-

lar, we have clarified our earlier intention to dismiss Contention 22

(emergency planning). We also have clarified the extent of our continu-

ing interest in the emergency planning issbe. This decision is called

a " Memorandum and Order" because its effect is to affirm the declaration

of a default on some issues and to make interim factual findings that do

1 The parties are the Staff of the Nuclear Regulatory Commission
(staff), Citizens Association for Safe Energy (CASE) and Texas
Utilities Generating Company, et al. (applicant).
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Objections: 2

.

not dispose of any contentions. Hence, this is an interlocutory order

that does not conclude the evidentiary record on any contention.2

Staff persuaded us that CASE's failure to file findings on certain

quality assurance issues should not preclude the Board from satisfying

ourselves that our record is reasonably complete. To this extent, we no

longer consider that our remaining questions on these quality assurance

issues are in the nature of preliminary inquiries concerning potential

sua sponte issues. Since the quality assurance contention still is

pending, we need not decide whether our questions are "important" safety

issues--as used in the sua sponte section of the procedural rules--but

only whether we require answers in order to have a satisfactory under-

standing of the quality assurance contention.3

Applicant's objections have, in some instances, led us to narrow

the scope of our continuing concern. In other instances, applicant's

objections have been incomplete and our review of the record in light of

those objections has caused us to make new, more detailed findings.

The objections of the parties also have permitted us to clarify the

nature of our concern and the relationship between some of the "open

2 Facts found in this decision will be relied on in our initial
decision in this case. To this extent, the memorandum and order
makes final rulings, but we do not believe it nedd be issued as an
initial decision under 10 CFR 5 2.760.

3 8ecause of this change in the Board's analysis, statements in our
proposed decision about whether or not we will declare a "sua
sponte" issue should be interpreted as statements about whether or
not we require a more complete record.

- .. - . . .- . .- _ ...
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Objections: 3
,

items" and the Board's overall responsibility to assess the adequacy of

applicant's quality assurance program.

Although the issuance of proposed decisions is not expressly

provided for in the rules, and should be used sparingly, in this

particular instance we believe the procedure has been useful.

.

I. Sumary of Objections

The principal thrust of staff's objections is that we should

dismiss the emergency planning contention. Applicant agrees with this

objection. CASE disagrees.

The staff did not comment on any of the Board's findings concerning

particular quality assurance issues. It supported the Board's consider-

ation of those issues, but for different reasons than the Board, which

had considered its continuing inquiry on matters abandoned by CASE to be

an effort to decide whether or not to take up these matters by itself

(sua sponte). The staff argues that, "It is appropriate for the Board

to consider all the evidence of record in determining its findings on

this matter [ quality assurance] in controversy."4

Applicant opposes the Board's continued consideration of any

questions on which intervenor has defaulted and argues that it should

not be accorded any further participational rights, It cites Northern

4 NRC Staff Objections to Proposed Initial Decision, August 29, 1983
(Staff Objections) at 3, footnote 2.

l'
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States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and

2), ALAB-244, 8 AEC 857, 864 (1974); Consumers Power Co. (Midland Plant,

Units 1 and 2), ALAB-123, 6 AEC 331, 333 (1973) in support of this

proposition.5

Applicant also addressed each item on which the Board was not

satisfied. It submitted affidavits to support its position that the

Board should be satisfied on each of these items. While thus accepting

the Board's invitation for it to submit additional evidence, it opposed
.

extending the same privilege to CASE, which had defaulted in presenting

proposed findings.6

CASE objected to the Board finding it in default for not filing

findings. It cited the Board's December 7,1982 Order (unpublished) for

the proposition that it was ordered _to file provisional findings that

could be supplemented or modified as a result of further information

when the record is closed.7 It also argued that its earlier October 18,

1982 pleading constituted Proposed Findings and should be treated as

such.8
i

I

i
' 5 Applicants' Objections to Proposed Initial Decision, August 27,

1983 (Applicant's Objections) at 4-5.
'

6 ,

7
| CASE's Objections to Licensing Board's Proposed Initial Decision,
1 August 27, 1983 (CASE's Objections) at 2-3.

8
Id. at 4.
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CASE then stated specific objections to the Board's findings on

rock overbreak, cracks in concrete, the issue concerning polar crane

, rails, the disappearance of 15 quality assurance inspection reports, and

"the Board's reliance on the staff's investigation into the Stiners'

allegation about the hole that was created in the Safeguards Building

when he removed a partially installed Hilti bolt." CASE also included

in its objections, arguments that particular findings of quality

assurance problems draw into serious question applicant's commitment to

its quality assurance program. These comments are not considered to be

objections because they do not relate to findings made by the Board and

are not within the scope of its decision.

Although the parties each had a right to reply to the filed

objections,9 the staff did not avail itself of this privilege. Hence,

staff did not provide the Board assistance in evaluating the new

evidence presented to us in applicant's affidavits. Applicant and CASE

did avail themselves of the right to reply.10

Applicant's Reply argues that it would be improper to treat the

" CASE Response to Board Directive Regarding CASE Exhibits", October 18,

1982 as proposed findings because the filing stated its intent "to use

9 LBP-83-43, 17 NRC (July 29, 1983), slip op. at 60 (Order, at
paragrsphs 4 and 5).

10 Applicants' Reply to CASE's Objections to Proposed Initial

Decision, September 8,1983 (Applicant's Reply); CASE's Answer to
Applicants' Objections to Proposed Initial Decision, September 8,
1983 (CASE's Reply).

. - . _- ._. _. --
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Objections: 6

these' documents i_n its proposed findings."II It also argues that itn

would be improper to decide retroactively that the CASE filing was

timely.12 It makes specific factual responses to several of CASE's

objections.

CASE's Reply addresses rhetoric in Applicant's Objections concern- 1

ing the need for timely decision making. CASE argues, in a fashion

quite irrelevant to the purpose of a Reply, tnat it is not receiving

documents in a timely fashion. It opposes the dismissal of the emergen-

cy planning contention. It argues that it should be permitted to

participate with respect to all aspects of its contention, whether or

not it filed findings,13 citing 10 CFR Part 2, Appendix A, at V.(g)(1)

in support of its argument that it should be permitted to assist the

Board to resolve uncertainties in the record.14 CASE's Reply asserts

support for the Board's continuing interest in the "open issues"

identified in our Proposed Decision, but it does not address any of

those issues or the responding affidavits filed by applicant..

CASE did not file any affidavits buttressing its case and it filed

few specific objections to the Board's specific findings on quality

|
assurance.

11 Emphasis added. Applicant's Reply at 5.
12

_Id.

13
_Id.

14
Id. at 9.

_ - . _ . _, . . - . _ _ _ - _. - . . _ .
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)

II. Emergency Planning

Both applicant and staff have objected to ov. decision on the

emergency planning contention because we ruled that the contention had

been abandoned but did not expressly dismiss it. This error should be

rectified. The contention should be dismissed.

Applicant and staff also challenge the basis for the Board's

continued interest in emergency planning. However, this Board is

convinced that:

FEMA's [ Federal Emergency Management Agency] review tends to
be conclusory, failing to inquire adequately into whether
local jurisdictions have planned sufficiently or have summoned
sufficient resources to meet their planning obligations.
There also does not seem to be any systematic evaluation of
whether deviations from NUREG- 0654 criteria, based on local

Appendix B criteria that govern planning. gate to satisfy the
law or other planning exigencies, are ad

Given our view of the FEMA interim report, we are not satisfied

,

that the Commission's regulations on emergency planning either are being
r

complied with or will be complied with. Pursuant to the July 1982
:

amendment to 10 CFR 5 50.47(a)(1),

| There should be reasonable assurance prior to license issuance
that there are no barriers to emergency planning implementa-'

tion or to a satisfactory sgte of emergency preparedness that
cannot feasibly be removed

|
!

I

l
15 LBP 83-32, 17 NRC (June 27,1983), slip op. at 3; see also

3-6.

16 46 Fed. Reg. at 61,135, as cited in ALAB-732, Louisiana Power &
Light Company (Waterford Steam Electric Station, Unit 3), 17 NRC

(Footnote Continued)

1

. . _ . - _ -.- _ .-- . - . - .
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Were we to conclude now that the only assurance available concerning the

adequacy of emergency planning was the FEMA interim report, we would

declare compliance with tne Commission's emergency planning regulations

to be a sua sponte issue and we would notify the Commission immediately.

Ccmpliance with those regulations is a serious safety matter and we

cannot conclude on the present state of the record that there is>

reasonable assurance that compliance will be achieved.

Da the other hand, FENA's responsibility for reviewing the state of

emergency planning is continuing. If it files with us a review of the

emergency plan that provides the required reasonable assurance, there

will be no need for us to declare a sua sponte issue. Similarly, if

applicant were to file a report in evidentiary format, including suffi-

cient detail for the Board to be reasonably assured of compliance, there

also would be no need for us to declare a sua sponte issue.

Given the posture of the emergency planning concerns of the Board,

a party also could satisfy us that the only remaining " barriers to
,

emergency planning implementation" did not, together, amount to a

i

!

|

(Footnote Continued)
(June 29,1983) slip 10 at 46-47. Our recognition of this.

standard represents a clarification of the view expressed in our
Proposed Decision. (But see Metro]olitan Edison Company (Three Mile
Island Nuclear Station, Unit io. 1), CLI-83-22, 17 NRC
(September 9, 1983), slip op. at 16, which does not discuss what
standard is applicable to reviews of emergency plans but applies a
test of whether a plan " comport [s] with Commission guidance" and
" protect [s] adequately the public health and safety.")

t
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serious safety issue. In that event, the degree of noncompliance with

the regulations would not justify our continued concerns.

To permit this matter to be determined reasonably expeditiously, -

without great likelihood of delaying the proceeding, we request FEMA or

applicant to file the required assurances no later than November 30,

19E3. These assurances should provide a reasoned discussion with

sufficient particularity so that the Board can reach its own conclusions

from the facts and reasoning provided. CASE will have ten days from

respond.I7 Although this is not anreceipt of the assurances to

extensive time period for a response, we believe it adequate for CASE to

provide a focused discussion of any serious problems in the filings.
IOGiven its abandonment of its contention, this degree of participation

is adequate to assist the Board.

17 Filing should be by express mail. Deadlines falling on a weekend
or government holiday are extended to the next' working day.

18 CASE has expressed concern about language in our Proposed Decision
that appeared to impugn the nature of its participation in this
proceeding. We regret that any such implications could have been

; drawn by CASE. Given its limited resources, its participation has
- been diligent. However, its inability to summon the resources to

pursue issues tried before us constitutes an abandonment of those
issues. Continued interest in issues is not enough to keep those
issues before us. When mandatory filings are not submitted, the
Board is not obligated to undertake a review for the party.
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC
331, 333 (1973).

I
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III. CASE's Continuing Role

In light of CASE's defaults, applicant would have us bar it from

further participation on the defaulted issues. However, we interpret

precedent differently from applicant and we refuse to accept its sugges-

tion. Applicant cites the Prairie Island case, supra, and the Midland

case, supra, for the proposition that further participational rights

should not be given to intervenors in matters on which they have de-

faulted. However, Prairie Island states, 8 AEC at 863, that:

[I]n placing certain specified issues into controversy him-
self, an intervenor should not be taken as waiving the right
to insist that all other issues coming before the Board . . .
be decided in conformity with the evidence of record and .

applicable principles of law--no matter what the genesis of
those issues or the source of the evidence.

Prairie Island then goes on to hold, at pg. 864, that if an intervenor

fails to file findings on a particular issue it cannot then appeal that

issue. It does not hold that a default deprives a Board of the

discretion to permit the intervenor to continue to participate in

developing a complete record. Indeed, the Appeal Board itself conducted

a sua sponte review of the substantive areas affected by the default.

Midland states, 6 AEC at 333, that:

The Commission's rules of practice do not mandate a sanction
|

for failing to file proposed findings and conclusions, but do
| provide that such failure may be deemed a " default" and thg

"an order or initial decision may be entered accordingly."

19 The quoted material initially appeared in the Licensing Board's
" Post Hearing Order" (June 28,1972).

|
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In that case, the defaulted intervenors were not excluded from further

participation. Their evidence was cons;dered by the Board even though

proposed findings were not filed. Their default was taken "into

account."20 However, the Appeal Board stated that it was "not inclined

to dismiss a party from further participatiori as a result of its failure

to file proposed findings and conclusions." Id. at 333.

We consider that it is the Board's obligation to make a reasoned

assessment of its record. It must act on the contentions and make

reasonable decisions about whether to act on any potentially seriou's

safety matters raised in that record. I Whether we act on' contentions,

in pursuit of our obligation to compile a complete record on those

contentions, or in fulfillment of our sua sponte responsibility, we seek

to act in a reasoned fashion and will accept any assistance that may be

helpful. Since CASE is equipped to help and willing to do so, we would

be foolish to bar it from helping us.

20 Midland at 334.
21 Some of applicant's comments about the Board's allegedly improper

invocation of the sua sponte authority relates to Board decisions
made prior to the issuance of the Samuel J. Chilk memorandum,.

" Raising of Issues Sua Sponte," June 30, 1981. At the time that
those Board actions took place, they were proper because there was
no requirement that the reasons for raising issues sua sponte be .

explained.
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IV. CASE's Default

CASE has not persuaded us that we were in error in declaring it to

be in default. It acknowledges that it was required to file " provision-

al findings", subject to supplementation "as the result of further

information."22 Yet it now seeks to supplement its findings without

demonstrating the existence of further information. It should have

known from the words of the December 7 order that this would not be

permitted.

We do not adopt CASE's suggestion that we accept its brief concern-

ing the relevance of exhibits in place of findings. Applicant is

correct in arguing that this would be improper because appl.icant was not

notified that these were findings and did not respond to them as such.

Similarly, the Board did not know they were intended as findings and did

not consider them in its proposed decision.

Even if CASE were entitled to file further findings, it has now

enjoyed that opportunity in the course of the filing of objections and

replies. We invited the filing of specific objections to our decision,

including the filing of affidavits. Applicant availed itself of that

opportunity. We then invited replies, which were not mandatory. CASE

could have replied to each factual argument of applicant, but it did not

do so. Whatever opportunity it may have sought to file findings, it has

enjoyed. There is no unfairness in declaring a default.

22 CASE's Objections at 2.
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V. Applicant's Specific Quality Assurance Objections

Applicant's quality assurance objections consist of arguments,

references to its previously filed findings, and supporting affidavits.

The affidavits were filed pursuant to the Board's invitation. Since

these affidavits relate to issues on which CASE has defaulted, CASE has

no right to demand a hearing on issues of fact raised in those affida-

vits. CASE had an opportunity to reply to these newly filed facts but

it did not exercise that opportunity.

A. Protective Coatings

Applicant describes its objection with these words:

Mrs. [Cordella] Hamilton's allegation was that she had heard
that paint inspectors had been directed not to write NCRs
[non-conformance reports] on protective coatings for a period
of approximately one year. Mrs. Hamilton first claimed that
she personally had heard such a directive, but she subsequent-
ly admitted that she did not hear that directive herself, but

understood based on hearsay (from paint inspectors that therehad been such a directive. CASE Exhibit 652 at 19-20.) Mr.
[ Robert L.] Hamilton, who was a paint inspector supervisor, .

. stated that his supervisor had requested that the paint.

inspectors should pick up their production and stop " nit-pick-
ing". He testified, however, that he (and presumably his
inspectors) did not conduct himself (themselves) any differ-
ently after that request. In fact, he did not believe that
the supervisor was intendin intimidate the inspectors.
(CASE Exhibit 653 at 43-44.)g to

The testimony being cited appeared in the depositions of the Hamiltons,

admitted as CASE Exhibits 653 and 652.

23 Applicant's Objections at 26.

. . . . . . . . . .-. ._ -_-
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Our reading of CASE Exhibit 653 differs from that of applicant. We

are not entirely sure what Mr. Hamilton meant when he denied that his

supervisor was trying to " intimidate" him. From the entire context, we

suspect that he was denying that there was any attempt to physically

coerce him. We attach greater importance to the unrebutted testimony

that the supervisor called a meeting in which he urged the inspectors to

stop " nit-picking."24 Since this admonition was not qualified in any

way, either by the use of specific examples or by an exhortation to
.

continue doing the job conscientiously, we interpret the record as
.

establishing a willingness of a supervisor to have quality assurance

inspectors do a less thorough job of reporting deficiencies. This is

troubling, particularly in light of the parallel finding we have accept-

ed concerning Mr. Atchison. Wr. will consider its implications in a

later decision.

We do not interpret Mr. Hamilton's testimony as implying that all

of the paint inspectors performed precisely the same after the

" nit-picking" remark as they had done before. Mr. Hamilton never said

that was the case. We believe his testimony about his own conduct

amounts to a statement that he has the courage to withstand management

suggestions even when pressured. Since he does not appear to have

accompanied the other inspectors on each of their rounds, we do not find

it surprising that he could not give specific examples of failure to

24 CASE Exhibit 653 at 43-46.
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.

perform . inspections properly. However, we do not think that every

individual is as likely to be self-motivated and courageous as Mr.

Hamilton appears to be; and we suspect that the remark about
'

" nit-picking" had its intended effect.

On the other hand, we accept applicant's unrebutted but incomplete

evidence that it is conducting a through reinspection program whose

favorable.25preliminary findings, as of February 25, 1983, were

However, almost half a year has passed and more than preliminary

findings should be available. If written evidence concerning these more
26complete results, of both the applicant's reinspection program and the

27staff's " verification" of changes in applicant's program , confirm the

preliminary findings, we will conclude that the " nit-picking" incident

had no serious impact on inspector effectiveness.

8. Harassment of Quality Assurance Inspectors

Mr. Hamilton described incidents in which he alleged there had been

harassment of quality assurance inspectors by the paint craf t.20

25
Applicants' Proposed Findings of Fact in the Form of a Partial
Initial Decision, February 25, 1983 (Applicant's Findings) at
50-51, citing Applicants' Exhibit 44 at 10; NRC Exhibit 13 at 79;.

~and Tr. 2114, 2143-44.
26

_Id. at 51.
27

_Id.
20 CASE Exhibit 653 at 36-39.

.- _ --.. - - . __ . . . - . _ _ - - - , . - - _ . . - _ -
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'

Applicant would have us conclude that these were " isolated pranks".20'

Our review of the record discloses the following incidents, which

we consider more serious than " pranks" when performed by adults working

on a nuclear plant: trapping Joe Krolak to fall over a bench,20 serious-

ly burning John Moon with a rag dipped in paint thinner,31 and " locking

up" two inspectors in the same area.32 Furthermore, there is no evi-

dence that applicant ever conducted a serious self-initiated investiga-

tion of these incidents.

However, applicant's testimony appears to address generally its
33" commitment" to quality assurance -without ever directly discussing the

incidence of craft harassment, management's attitude toward craft

behavior, or corrective action taken by management. It was only after

the staff's Construction Appraisal Team (CAT team) brought intimidation

to management's attention that " aggressive action" was taken.34 Howev-

er, this is a subject of continuing investigation and we do not know'

|

29 Applicants' Objections at 29.
30 CASE Exhibit 653 at 36.

31 Id at 36-37.
32 The record is unclear on how lengthy the period of confinement was

and on the means used for the " lock-up." Id at 37.
33 Applicant's objection at 29, citing Applicant's Exhibits 8 and 118;

Tr. 598-608, 2157-59, 2176-77, 2183 and Applicant's Exhibits 42 and
123; e.g. Tr. 1945-55.

34 NRC Exhibit 206 at VII-4.

!

- . . - __. . -- _ - _ - - _ _ _ _ _ - .. . - -- . -.
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whether intimidation was a continuing problem, whether applicant knew or

should have known about the problem, whether it failed to act over an,
~

extended period of time or whether the corrective action taken by

management in response to the CAT findings was adequate.

C. Firing of Mr. Hamilton

As Applicant correctly states,

Mr. Hamilton's specific allegation was that he was fired for
refusing to conduct an inspection of coatings on the liner
plate gli from a crane rail platform (CASE Exhibit 653 at
7-10).

However, we disagree with applicant's conclusion, in its Objections,

that, "The disagreement which led to Mr. Hamilton's dismissal was over

t.he occupational safety of performing that inspection."36

Mr. Hamilton was employed by Brown & Root, 'Inc., at Comanche Peak

from November 1976 to March 1982.37 During that entire period of time,

there is no indication that Mr. Hamilton had a history of unreasonably

refusing to work in areas in which the applicant thought he ought to

work. The only instance cf a refusal to enter an area that applicant

| considered safe was Mr. Hamilton's refusal to inspect paint coatings on

the liner plate wall

1

( .

35 Applicant's Objections at 31.
36

_Id.
37 CASE Exhibit 653 at 1.

|
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9

from the rotating platform crane rail which was approximately
105 feet in the air, approximately 21 feet wide with nothing
on either side to walk on, more or less like a railroad track.
It had grease and oil on it. The only place you could hook~

your safety belt was to a 1" diameter cable, which had approx-
imately 3' slack in it, so that if you were to fall you would
have fallen at least 8' before anything would have stopped you.38

Mr. Hamilton considered the area unsafe and neither he nor the employees

whom he supervised would inspect it.39

Considering that this was apparently the first instance of a
40refusal to inspect and that applicant easily resolved its operational

41problem by having ' workers from another shift inspect the area , dismis-

sal seems an extraordinary reaction. Mr. Hamilton had been employed for

more than five years. Furthermore, there were other workers who refused

to inspect the same area who were not fired.42'

Although we accept as binding on us the findings of the Occupation-

al Health and Safety Administration that the area of which Mr. Hamilton

38
M. at 8.

; 39
_I _d .

40 There was an instance in which Mr. Hamilton complained about the
safety of inspecting an area unless scaffolding were erected.
However, in that instance the applicant agreed to erect the
scaffolding. M.at10.

41
Id. at 8.

42 "

M. at 26.

,

.
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complained was sufficiently safe under the law,43 the legal conclusion

about the safety of the area does not negate the existence of legitimate

fears. Given the physical description of the area and Mr. Hamilton's

previous record concerning matters of courage, we consider the grounds

for dismissal to be pretextual.44 Our conclusion is buttressed by Mr.

Hamilton's testimony that his dismissal did not follow established

procedures governing such events.45 We are not sure what the true

motivation for dismissal was, but we consider it likely that it was

related both to the " nitpicking" meeting, discussed above, and to Mr.

Hamilton's penchant for discharging insufficiently productive quality

assurance inspectors --a practice that resulted in his losing the right

to hire and fire the workers for whom he was responsible.46

Although our Proposed Initial Decision was less firm on these

points than we are now, we reviewed the record in response to Appli-

cant's objections and we became more convinced of the seriousness of the

Hamilton dismissal. This matter is particularly serious in light of our
,

|

43 Applicant's Objections, Attachment A at 26-28.
44 Although the Department of Labor has jurisdiction to prctect

workers from improper dismissal for engaging in protected
; activities (the "whistleblower" statute), the Commission also has

the responsibility for examining applicant's quality assurance
i

program to determine its adequacy. The Department of Labor's
jurisdiction does not preclude the Commission from fulfilling this
basic obligation.

45 CASE Exhibit 653 at 11
40 CASE Exhibit 653 at 34-35.

|

I

!
|

_ _ _ _ . . _ . . _ , ,. _.



._ __ _

,

1.

.

.

,

Objections: 20

*

1

parallel acceptance of the Department of Labor's finding that Mr.

Atchison's dismissal was pretextual. Our conclusions concerning Mr.

Hamilton lends increased significance to the Office of Investigation's

inquiry into Atchison-related matters and into intimidation of quality

assurance inspectors.47 |

D. Near White Blast

Mr. Hamilton alleged that applicant had inadequate procedures for
i

determining whether surfaces had been properly prepared for protective
'

coatings by achieving a "near white blast" condition.48 Applicant's

answer, presented in the Brandt Affidavit at 2, relies on CCP-30, |

Revision 10, which was effective on January 26, 1982. The availability

of this revised procedure for 35 days prior to Mr. Hamilton's termina-

tion is not a response concerning the inadequacy of the procedures |

during an extended period of time. It is particularly incomplete as an

answer to charges by an individual who performed as an inspector and who
'

had knowledge of procedures as they were actually implemented. We

47 We trust that the Office of Investigation will consider each |

factual allegation made by Mr. Hamilton, including his specific ,

claim that an unqualified individual was made a certified inspector |
without the proper qualifications. This may relate to certain CAT i

findings concerning the qualifications of inspectors. CASE Exhibit |

653 at 15. |

48 Applicant's Objections at 34, citing CASE Exhibit 653 at 15, 18.

\.
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4

accept this Objection only to the extent that it covers the period

subsequent to January 26, 1982.

E. Maximum Roughness

Mr. Hamilton stated that applicant had no maximum value for surface'

roughness. Applicant does not contest the lack of a standard that may

be applied prior to the application of paint.49 It claims that it does,

however, have a millage requirement that is verified by being " inspected

for dry film thickness."50 However, the Nuclear Regulatory Commission

once found that dry film thickness tests were not indicated on appli-
51cant's checklists As we have not been given a report of the result-.

ing reinspection of coatings, we are unable to sustain this objection.

F. Adhesion Testing

To the extent that Mr. . Hamilton made a separate allegation that any

j paint that passed the adhesion test would be acceptable, we find appli-

cant's objection--consisting of C. Thomas Brandt's affidavit at 3-4--to

be satisfactory. Mr. Brandt states that there are visual inspection and

other requirements that go beyond mere adhesion testing and we find his

testimony on this point to be more credible than Mr. Hamilton's. We
,

!

49j Applicant's Objections at 35, relying on Attachment B (Brandt
| Affidavit)at3.

50 Id. at 36.
51 Applicant's Findings at 50: " incomplete check lists without

recorded visual inspections and Dry Film Thickness readings."
(
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.

believe that Mr. Hamilton, under the pressure of cross-examination,

overstated the nature of the quality assurance problem in this particu-

lar aspect of his testimony.

.

G. Kelly Heaters

Mr. Hamilton alleged that an NCR relating to smoking Kelly heaters

was inadequately dispositioned. However, applicant has demonstrated

that Mr. Hamilton did not " remember exactly what the disposition [of the

NCR] was."52 Furthermore, applicant discovered only one NCR related to

this allegation--an NCR completed by Mr. Hamilton's supervisor. That

NCR required detergent washing or solvent wiping, plus visual

inspection.53 Since we have no reason to question this disposition,

applicant's objection is sustained.

H. Westinghouse Coatings

Applicant has shown that Westinghouse has a program for assuring

the quality of coatings on Westinghouse-supplied equipment.54 The

coating system is identical to the one used on steel at Comanche Peak.55

However, Mr. Hamilton alleges that the appearance of Westinghouse

52 CASE Exhibit 653 at 22.
53 Brandt Affidavit at 4-5.
54 Brandt Affidavit at 6.
55

_Id.
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coatings is different from the appearance of other coatings at Comanche

Peak and that these coatings failed an adhesion test he conducted.56

Mr. Hamilton was a qualified supervisor in the quality assurance program

for coatings.

Under the circumstances, it is not enough for applicant to rely on

the general topography ,of its quality assurance program or on the

alleged adequacy of the Westinghouse quality assurance program. Pursu-

ant to 10 CFR Part 50, Appendix 8

The applicant may delegate to others . . . the work of estab-
lishing and executing the quality assurance program, or
any part thereof, but shall retain responsibility therefor.57

Applicant is involved in constructing a nuclear plant. This is not

just ordinary civil litigation. When a complaint is filed, applicant

must satisfy itself, this Board and the public that there is no sub-

stance to the complaint. It does not suffice to characterize a com-

plaint as " vague" or to demean the character of the person making the

charges. Applicant must have a reasoned basis for concluding that there

is no safety problem related to the complaint. Failure to do so re-

flects adversely on the adequacy of the quality assurance program and oni

management's fitness to shoulder the responsibilities for which it seeks

an operating license. Accordingly, this objection is denied.

56 CASE Exhibit 653, at 55.

57 10 CFR Part 50, Appendix B at 1 I. ORGANIZATION.

,
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.

I. Weave Welding .

Applicant's objection on weave welding is, sustained. In this
,

instance, applicant did not rely solely on the lack of credibility of

the witnesses. It reviewed each of the areas in which weave-welding was
.)

alleged to have occurred and it determined that there was no safety

prohibition in these areas against weave. welding, which is prohibited

only for material that requires Charpy impact testing.58
,

J. Repair of Plug Welds

We find that applicant's objections to our finding's' on this issue

have succeeded only in muddying the waters further. The ' objections are
'

,

'

denied.
.

Applicant tells us that it is " unable to identify any instance in

t the record in which plug welding was stated to have been governed

specifically by the ASME Code."59 Since the Board has ruled that code

sections, with which' applicant must be familiar, are legal materials
'

that need not be in the record, we found this response puzzling, so we

opened the Code ourselves and found NF 4429, " Plug Welds." This section

58' . Applicants' Sumary of the Record Regarding Weave and Downhill
Welding, July 15,1983 (Applicant's Welding Summary) at Affidavit
of C. Thomas Brandt (Initial Brandt Affidavit) 2-3.

59 Applicants' Objections at 48.

1

t

1
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authorizes the use of plug welds.60 We are concerned that applicant's

experts did not know that.

Applicant then tells us that it considers plug welding to be a kind

of " fillet weld."61 This is partially permitted by NF 4429; for a plug

weld begins as a fillet weld, which is placed around the base of the

area to be welded. However, it does not end as a fillet weld. Before

completion, a plug is placed on top of the fillet weld, apparently

obscuring it from external inspection and making it essential that there

be a hold point before the plug is inserted. Thus, Mrs. Stiner's

testimony that plug welds were made "without a QC inspector being

present"02 is directly in point. Applicants appear to concede the

absence of a hold point that would have required inspectors to be

present and do not directly contradict Mrs. Stiner's testimony.63

Hence, applicant's response is inadequate and the NR'C Staff's investiga-

tion of this point also appears to have fallen into the same trap of

believing that plug welds can be properly inspected after they are

closed.64

60 Compare Applicant's Objections at 48, "there is no provision in the
Code addressing directly ' plug' welding."

61 Id. at 48, citing Applicants' Exhibit 141 at 36.
62 Applicants' Objections at 45.
63 Applicant's Objections at 47, citing Applicant's Exhibit 141 at 36

and Tr. 4629.

(Footnote Continued)

.- , . - - - . _ _ - -
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In making this finding, the Board is not applying any Code provi-

sion that directly requires a hold point on a plug weld. However, there

is a Code provision prescribing standards for the fillet welds that are

covered within a plug weld and it is our -judgment that the opportunity

to inspect these fillet welds is lost after they are closed. In re-

sponse to applicant's objection, we therefore narrow our concern to

whether plug welds are properly inspected before they are closed.

K. Downhill Welding

Mr. Stiner testified that downhill welding occurred at Comanche

Peak.65 Until .we issued our proposed decision on July 29, 1983, appli-

cant's witnesses did not contradict this testimony. However, Mr. Brandt

now testifies that, "I am aware of no evidence that such a practice has

occurred at Comanche Peak."00

Applicant urges that we mus!- give Mr. Stiner's testimony no weight
'

whatsoever because he has been convicted of violent crimes and because

he falsified his application for employment at Comanche Peak.67 In its

argument, it argues that Mr. Stiner had some incentive to falsify his
r

gootnoteContinued)
See Applicant's description of the taspection, Applicant's
W iections at 47-48.

65 Proposed Initial Decision at 33, citing CASE Exhibit 666 at 44-45
j/ (Tr. 4246-47).

00#

Brandt Affidavit at 7.
67 Applicant's Objections at 42, 46 (especially footnote 16).

,
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.

testimony because the statutory protections for whistleblowers are

applicable both to him and to his wife, who continued her employment at

Comanche Peak.68 We consider this argument to have some merit. Never-

.theless, our examination of Mr. Stiner's testimony, and that of his

wife, persuades us that his statements are entitled to some weight and

we will not disregard his allegations.

We do not believe it.is correct either for applicant or this Board

to disregard what Mr. Stiner has said because. of his criminal back-

ground. He had substantial direct experience within the plant. There

is, consequently, a substantial risk that his representations were

learned first hand and are true. Given the potential hazards of operat-

ing a defective nuclear plant, we think that prudent action requires
69

that all plausible allegations be taken seriously by tile applicant

until it is sure that it has a sound reason for disregarding them.

We would note that Mr. Brandt is a senior employee of applicant and

has strong motives for favoring the applicant's interest in this case.

Furthermore, his new testimony about downhill welding is suspect because

he did not choose to make this simple, direct response to this

68
_Id.

09 If an untrustworthy individual made a very large number of
allegations and the investigation of a substantial number disclosed
that none had any merit, the investigation might then cease. A bad
track record on allegations may be a reason to abandon a :;earch.
However, applicant has not alleged that Mr. Stiner's track record
in reporting deficiencies calls his credibility into question.

.- . . _ - _ . - - . - _ . . ._ ,_.
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allegation earlier in the case. Mr. Brandt also was involved in the

firing of Mr. Atchison for pretextual reasons.70

Since Mr. Brandt has not been involved in misstatements or in

violent crime, we continue to find his testimony more credible than that

of Mr. Stiner; however, we are not prepared to accept his undocumented,

belated statement about downhill welding to be determinative. We

requir: at a minimum that he inform us about how he attempted to ascer-

tain whether there were other workers who thought downhill welding

occurred and the circumstances under which it may have occurred.71

Despite applicant's careless rhetoric to the contrary, this Board does

not require " absolute proof" of a negative.72 We do require that

applicant demonstrate its concern for public safety by giving reasoned

responses.

Applicant's objection is without merit.

70 LBP-83-34, 18 NRC , July 6, 1983, slip op. at 2. (We do not
know whether or not Mr. Brandt played a role in the pretextual
dismissal of Mr. Hamilton.)

71 The workers must provide the information under circumstances where
'

they can be confident that they are being asked to tell the truth
and that there will be no chance of an adverse impact on their job.
Although applicant may be able to arrange these circumstances
itself, testimony of NRC investigators on this subject might be
more acceptable.

72 Applicant's Objections at 50.
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L. Weld Rod Control

Applicant correctly objects to certain language- used by the Board

in this portion of its decision. Consequently, we have decided that the

language in the first full paragraph on page 35 of our slip op. should

be reworded as follows:

This testimony 7f not sufficient to resolve the issue. The1

fact that NCR's have been written on uncontrolled weld rods
does not refute a charge that the control system for those
rods, while present, is inadequate. Neither the staff nor the
applicant has presented evidence that the system is suffi-
ciently effective to keep the number of breaches to an
acceptable number. LEmphasis added to indicate the changed
language.J

General testimony by Mrs. Stiner concerning a practice that occurs

on the site needs to be investigated sufficiently to assure the public

and this Board that safety has not been compromised. Intervenors

fulfill their burden of going forward when an eyewitness testifies to a

practice at the site. A quality assurance program that does not follow

up on such leads is deficient. It is not sufficient to rely on random

audits and paper checks when there is direct testimony. Random samples

have serious difficulties and must be supplemented by reasonable atten-

tion to specific, available information.

Applicant also argues that intervenors have only alleged one

specific instance in which a weld rod was not controlled. However,

testimony is that there was a practice and there is no requirement that

73 Non-conformance reports.
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specific instances be identified, as applicant argues.74 Nor does

applicant's testimony concerning its procedures rebut testimony of a
,

contrary practice.

Except to the extent indicated, applicant's objection is denied.

M. Hilti Bolt Inspection

Applicant's objection concerning this aspect of our decision is

sustained. We accept the testimony of Mr. Ronald G. Tolson that Hilti

bolt inspection requires the completion of an inspection report that

requires the reporting of four attributes, including as one attribute

the " torque wrench number" and the " calibration due date."75 Given that

testimony we reject any possible inference from Mrs. Stiner's testimony

that quality assurance inspectors would fake these numbers because they

had received an instruction to " pass" Hilti bolts on which they found

torque seal.

We are confident that a review of these inspection reports should

indicate whether torquing has been proper. Consequently, since,

applicant's inspectors do review the reports, the objection is

sustained.

' 74 Applicant's Objections at 53. -

75 Applicant's Objections, Attachment C, " Affidavit of Ronald G.

Tolson" (Tolson Affidavit) at 2.

. _ . - - _ - . . _. - - - --
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.

N. Mismatched Hanger

Applicant's objection concerning this aspect of our decision also
,

is sustained. Applicant admits the presence of a 1/4 inch gap in a

particular hanger containing a "T" fillet joint.76 However, it claims

that such a gap is permitted by the ASME Code. Our own reading of the j

Code confirms applicant's interpretation.
1

0. Fuel Pool Liner

Applicant has demonstrated that the craft person who Mrs. Stiner

saw doing liquid penetrant testing-on the fuel pool liner was doing an

i inspection.77' n-process examination prior to the quality assurance

Consequently, we agree with applicant that there is no basis for concern

about this event.

P. Corrective Action Concerning Pipe Hanger

Applicant has persuaded us that Mrs. Stiner narrowed her concern

about the pipe hanger to a question of whether a particular clearance

,

76 Applicant's Objections at 62-63; Brandt Affidavit at 7.
77 Tolson Affidavit at 3.

l

.
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l

would permit the pipe to expand when heated.78 Since Mrs. Stiner has no
i

'

engineering expertise and since the clearance was not nonconforming,
1
'we grant applicant's. objection concerning this matter.

Q. Chicago Bridge and Iron Restraints

Our review of applicant's objections on this issue persuades us

that they have adequately dealt with the welding problems that once

existed with these restraints. The restraints were subject to a com-

plete reinspection on site and the identified indications were found to

be insignificant from a structural standpoint.80 Furthermore, an NRC

follow-up investigation found only Level V violations, considered by the

staff to be "of minor safety or environmental concern."81

These objections are sustained.

R. NPSI Pipe Whip Restraint Welding

Io this instance, applicant's objections also are sustained.

Applicant correctly points out that it has refuted the only specific

!

78 CASE Exhibit 667 at 56-57, 667Y.

79 CASE Exhibit 667Y; Tr. 4028-29.

80 Applicant's Objections at 69, citing Applicant's Exhibits 122 at
1-5, 123-126.

81 Applicant's Objections at 69. There does not yet appear in our
record an answer to Mr. Atchison's testimony about " word of mouth"
that the backfit program was not taken seriously. CASE Exhibit 656
at 7.

|
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concern presented by Mr. Atchison, relating to a crushable bumper

attached to the pipe whip restrain structures.82 However, the kind of

" warpage" objected to by Mr. Atchison is acceptable in this type of

configuration.83

Although we have generally required applicant to inquire further

concerning the significance cf non-specific allegations, we will not do

so here. The general allegation of deficiencies in NPSI welding is too

general to be subject to a follow-up. Furthermore, welds are being

inspected during final walk-downs and have been inspected by the Con-
.

struction Appraisal Team, as we will discuss in a subsequent decision.

Consequently, there is no need for applicant to follow-up on this

allegation.

S. Liquid Penetrant Testing
,

We accept Mr. Brandt's testimony that the individuals who borrowed

| Mr." Atchison's kit did so solely for the purpose of obtaining prerequi-

site training for certification to perform such testing.84 Mr. Atchison

did not claim any personal knowledge contradictory to this assurance

,

|
|

|

82 Tr. 3458-59.
83 Applicant's Exhibit 141 at 29.

! 84 Applicant's Objections at 73, citing Applicant's Exhibit 141 at
24-25.
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from the applicant.85 Consequently, this objection is sustained.

T. Unstated Management Directive

Mr. Atchison testified about his impression that it was the rule

around Comarche Peak that "if there's a problem report it; you report

too many then you come under somebody's thumb."86 Applicant urges that

we dismiss this allegation because the basis for it, as applicant

understands it, does not support Mr. Atchison's, allegation. We reject

this suggestion. The record concerning Mr. Atchison's relationships at

Comanche Peak is far more complex than what applicant portrays it to be.

His impressions were corroborated by his pretextual firing.

85 CASE Exhibit 650 at 51.
86

| CASE Exhibit 650 at 58. Applicant would have us ignore this
! allegation in part because Mr. Atchison admitted that the number of

NCRs filed by each quality assurance inspector was not " tracked" at
Comanche Peak. Id. at 57-59. However, we do not draw the
requested inference Supervisors can know about the activities of

| inspectors without a formal tracking system. Indeed, the absence
of such a system provides them with "deniability" and makes it more

j difficult to criticize them for discriminating against inspectors
who file the greatest number of reports. To test Mr. Atchison's
hypothesis, it would be useful to construct a tracking system that
correlated productivity with positive and negative actions by
supervisors. It also would be helpful to investigate Mr. Atchison's
related claim that Brown & Root took extraordinary actions against'
Rose Klimist. CASE Exhibit 656 at 2-4.

87 Applicant's Objections at 74.

|
|

;

|
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Mr. Atchison's general allegations and his specific testimony are

entitled to be weighed when this Board considers whether or not appli-

cant has discouraged the filing of non-conformance reports. Consistent

with the Department of Labor decision, we may weigh testimony of this

nature since it was corroborated by other evidence, including the

subsequent action of dismissing Mr. Atchison. Hence, this objection is':

denied.

U. Tennessee Wall, Tube & Metal Audit

In response to applicant's objections, the Board states that it is

:10t concerned about the propriety of closing the audit of Tenr.essee

Wall, Tube & Metal. However, there is uncontroverted testimony that Mr.

Atchison was pressured into approving the audit against his own best

judgment. Although it may have been proper for the supervisor to have

closed that audit on his own, we see no reason for him to have pressured

a subordinate to act against his own conscience. Such actions cannot

have a salutary affect on the morale of quality assurance inspectors at

t the plant. This action--and applicant's defense of it--will be con-

sidered by the Board in its subsequent decisions.

The applicant's objections are approved, in part, as we have

indicated.
.

V. A490 Torque Values

Since the problem to which Mr. Atchison pointed has been corrected

by conducting tests to establish torque values for these bolts, and

_. . - _ _ _ - - - _ . -. ._-. -- --- - - - . - _ - -
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since bolts torqued previously have been reverified, there is no remain-

ing problem.88 Applicant's objection is sustained.

W. Quenching of Welds

Since Mr. Brandt has testified that it is proper procedure to water

89quench austenitic stainless steel , , we have no further reason to be

concerned about Mr. Atchison's testimony that he saw welds being water

quenched. Accordingly, applicant's objection is sustained.

X. Cold Sprung Pipe on Component Cooling Water System

On this matter, applicant has explained to our satisfaction that it

introduced documents describing this particular deficiency and that CASE

did not argue that the documents were irrelevant or non-responsive.90

For this reason, our doubts are resolved and applicant's objection is

sustained.

88 Brandt Affidavit at 8.
89 Brandt Affidavit at 9-10.
90 Applicant's Exhibit 141W; Applicant's Exhibit 141 at 36-37;

Applicant's Objections at 82.
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.

Y. Board Conclusions About ATWS

Since there are six specific actions- concerning ATWS being required
91of applicants and a follow-up program has been undertaken by the

. staff, we are satisfied that these proposed actions are satisfactory.

Consequently, we sustain applicant's objection.

VI. CASE's Specific Objections

Most of CASE's objections relate to rock overbreak and to settle-

- ment cracks. In this portion of our opinion, we respond to each of

CASE's objections.

'

A. Rock Overbreak

CASE argues that the Board should have found that applicant attemp-

ted to mislead the NRC concerning the extent of rock overbreak at the-

! site. It argues that it should have amended its Final Safety Analysis

Report - (FSAR) to reflect the full extent of the overbreak. It also

states that applicant's 9 50.55(e) report to the Commission created the

impression that the overbreak was limited to the excavations for Units 1
|

and 2 Reactor buildings rather than being "so extensive that there was

'

l'
t

91 Generic _ Letter #83-28, July 8, 1983; see SECY-83-248, June 22,
1983.
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.

no point in associating particular fractured rock with the excavation of

a particular building."92

We agree that the FSAR should have been amended to disclose the -
'

overbreak problem accurately and to comply with full disclosure princi-

ples governing applications for an ' operating license. Failure to amend
,

the FSAR reflects adversely on the seriousness with which applicant

takes its obligations as an applicant for a license. On this matter, we

are surprised to find that applicant appears to have left a void in' the

- record. Considering that its integrity was being challenged, this seems

a strange silence.

Failure to describe the rock overbreak problem in a reasonable
,

manner in .the FSAR constitutes a material false statement under 10 CFR

50.100, as CASE has argued.93 Because this violation of the regulations

is mitigated by the filing of a 50.55(6, report covering the situation,

we will not attach any independent licensing significance to this event.

However, we may consider this event subsequently. .

<

We disagree with CASE's objection concerning the report of rock

. overbreak to the NRC. Although applicant has not directly contradicted
.

CASE's statement about the narrow wording of its report, the report that

it filed indicated a problem of sufficient dimensions to trigger a staff

investigation. Given the likelihood that such an investigation would be
,

;

92 CASE's Objections at 5-7.,

93 CASE's Objections at 8.
,

4

<
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conducted, we find no serious harm in applicant's apparent understate-

ment of the overbreak condition in its 50.55(e) report. CASE's objec-

tion does not provide us with any reason to believe that a differently

worded report would have caused the NRC national office to become

di rectly involved, as CASE suspects. Furthermore, officials in the

national office are aware of regional reports. NRC is one organization.

We make nothing of CASE's allegation concerning a possible motivation by

applicant to limit the investigation to the regional office.

Consequently, the objection concerning overbreak is denied.

B. Dental Concrete

In our proposed decision, we described the rock overbreak problem

as we understood it from the evidence. In our description, we acknowl-

edged the problems applicant had in predicting the effects from blast-

ing. CASE now calls this difficul ty to, our attention through its

objections.94 However, we see no direct relationship between' this

difiiculty in predicting the reaction of limestone to blasting and the

inference CASE would have us draw that the concrete placed in the hole

represents an i~ncorrect repair technique. In particular, CASE has not

given us any reason to reverse our opinion that the concrete is stronger

than the fractured rock that it was used to replace. The purpose of the

dental concrete is different from that of structural concrete, which is

94 CASE's Objections at 9-12.

. . .-_ -.- - - . - - -... .- -
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.

reinforced with steel bars.. CASE has not given us any reason to suspect

applicant's testimony concerning the use of unreinforced concrete for

replacement of broken rock. Consequently, this objection is denied.

C. Confirming Photographs

CASE would have us find that the loss of one photograph, of the

largest crack formed in the limestone formation, is so crucial that we

should find that applicant has not carried its burden of proof concern-

ing the safety of the foundation.95 However, there is direct testimony

in our record concerning this feature and its current status. We do not

think CASE's reason for doubting these experts--their track record in

predicting the effects of blasting on these foundations--is sufficient

for us to reverse our findings on this fact. The applicant has sus-

tained its burden of proof concerning the safety of the foundation.

Hence, this objection is denied.
i

D. Cracks in Reactor Shield Wall

CASE has not given any reason for us to believe that a hairline
-

crack in concrete (whether or not it s1ould be called a settlement

|

9 CASE's Objections at 12-13.
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crack), assumed for conservative ' purposes to go through the entire

reactor shield wall, would transmit any substantial increase in

radiation.96 Consequently, this_ objection is without merit.

CASE also raises a question about applicant's " concern"' about "the

area around the neutron detection slots."97 However, it does not

explain the nature of the problem that CASE is worried about or the

relevance of this matter to the challenged findings. This does not meet

the standard for the specificity of objections established by this Board,

in its proposed opinion. Although we have made extensive reference to

source documents in preparing this document, we are not prepared to mine

those documents without a map furnished to us by a party.

This objection is denied.

E. Polar Crane

CASE does not provide any reasons why the Board's findings about

the polar crane should be changed, but it states its concern that the

problem of accumulating gaps in the polar crane rail should not have

occurred in the first place.98 However, CASE does not give us any

reason to believe that this represents a breakdown of the quality>

assurance program; and we accept applicant's representation that this

96 See CASE's Objections at 13-14.

97 Id. at 13.
98 CASE's Objections'at 15.

.
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.

problem was detected prior to the quality assurance inspection of the

rails.99 Consequently, this objection is denied.

We note, however, that CASE requests. information concerning appli-

cant's reevaluation of a.1 shims with clipped fingers. Since this was a

matter that was specifically litigated and that could be impcrtant to

having a complete record, CASE's request should be honored. In this

way, CASE may assist the Board in its effort to compile a complete

record.

F. Miscellaneous Objections

CASE filed a number of other objections that are irrelevant to our

proposed decision, which expressly excluded any overall consideration of

applicant's commitment to its quality assurance program. These argu-

ments should be incorporated in findings filed by CASE at an appropriate

time. Those findings should attempt to indicate CASE's view of the

applicant's overall coninitment to its quality assurance program.100

CASE also argues that we should give zero weight to a staff

investigation and finding concerning a partially installed Hilti

99 Applicant's Reply at 8-9.
100 Given our massive record, the parties should consider relying

heavily on figures and tables to display the overall record on
commitment to quality assurance.

'

|

.
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bolt.101 However, we find this finding to be sufficiently specific to

be trustworthy. Absent reconsideration by the staff as the result of

further investigation, we trust this finding.

CASE's miscellaneous objections are denied.

ORDER

For all the foregoing reasons and based on consideration of the

entire record in this matter, it is this 23rd day of September 1983

ORDERED:

The parties' Objections to our Proposed Initial Decision of July

29, 1983 are granted only to the extent indicated in the accompanying

memorandum. Findings in our Proposed Initial Decision that are not

modified in this opinion are nc final.

Because of the extensive filings on issues included in this deci-

sion, motions for reconsideration will be entertained only if they are
,

filed within ten days of the issuance of this Order and if they are

limited to clear errors of fact or law. Each such clear error should be

listed and carefully explained in a separate paragraph.
;

,

101 CASE's Objections at 17.
;

|
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