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UNITi.D STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,,

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

TEXAS UTILITIES GENERATING ) Docket Nos. 50-445
COMPANY, et _al. ) 50-446

_

)
(Comanche Peak Steam Electric )

Station, Units 1 and 2) )

NRC STAFF RESPONSE TO CASE'S MOTION FOR
RECONSIDERATION OF BOARD'S 12/28/83 MEMORANDUM

AND ORDER (QUALITY ASSURANCE FOR DESIGN)

I. INTRODUCTION

CASE filed a " Motion for Reconsideration of the Board's Memorandum

and Order (Quality Assurance for Design)" (" Motion") on January 17,

1984. CASE's Motion requests the Board to reconsider its December 28,

1983 " Memorandum and Order (Quality Assurance for Design)" (" Quality

Assurance Order") with regard to four of the eight characteristics which

the Board suggested 1/ that an independent design review for CPSES should

include. Motion, p. 1. The four characteristics which CASE requests

the Board reconsider are (1) Independence and Qualifications; (2) Scope;

(3) Documentation and Presentation; and (4) Sample. Motion, pp. 1-4.

The Staff supports in part and opposes in part CASE's Motion.
.

1/ See Quality Assurance Order, pp. -73-75.
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II. BACKGROUND,

The Board's Quality Assurance Order stated that the record in this
:
'

proceeding " casts doubt on the design quality of the Comanche Peak Steam
'

Electric Station", because, inter alia the record is " devoid of a;

i

j satisfactory explanation for several design questions" raised by CASE.

: Quality Assurance Order, p. 1. The Board concluded that there was a

need for additional evidence on these issues, and suggested that an

independent design review would help resolve the Board's concerns on the

overall adequacy of the Applicants' design process at CPSES. Id., pp. 1,

72-73. However, th'e Board did not explicitly require Applicants to have

an independent design review performed for CPSES. Id_., pp. 72-73.

Applicants have committed to proposing a plan that responds to the,

Board's concerns and its suggestion that an independent design verifica-.

tion be conducted at CPSES. Applicants' Motion for Reconsideration of- ,

Memorandum and Order (Quality Assurance for Design) (January 17,1984),

p. 1. Applicants submitted their plan on February 23 1984. Applicants'

Plan to Respond to Memorandum and Order (Quality Assurance for Design).
!

Independent of, and prior to the issuance of the Board's Quality

| Assurance Order, the Staff had determined that an independent assessment ~

of the design and construction of CPSES would be desireable. The indepen-

dent assessment program ("IAP") was requested by the Staff to provide it

with additional evidence and assurance that-CPSES has been designed and
'

constructed in accordance with the Commission's regulations, as well as

the Applicants' Operating License ("0L") application, including their,

Final Safety Analysis Report-("FSAR"). In response'to the Staff's_ request,

'

1
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the Applicants retained Cygna Energy Services ("Cygna") to develop and

conduct n IAP responding to the Staff's concerns. A proposed IAP plan was

transmitted to the Staff by Applicants by letter dated June 10, 1983. After

further discussions between Applicants and Staff, a final IAP proposal was

transmitted to the Staff by Applicants on September 9, 1983. The NRC approved

the IAP proposal in a September 23, 1983 letter from D.G. Eisenhut, Director,

1 Division of L'. censing, NRR, to R.G. Gary, Executive Vice President. TUGCO.

A draft CPSES IAP report ("Cygna Report") was completed by Cygna and

submitted to the Staff for the Staff's review on November 5, 1983.

II. DISCUSSION

The Staff will address separately each of the four areas where CASE

disagrees with the Board's proposal.
I

A. Independence and Qualifications (CASE's Motion, pp.1-2)

CASE requests that the Board revise its proposal to exclude Cygna

from consideration as the organization to conduct the independent design

review. Motion, p. 2. CASE sets forth three reasons in support of its

request: (1) CASE's unsupported representation that the Cygna's liaison
I

between Cygna and Applicants was formerly employed by Applicants; (2) the

Cygna Report " relied upon the SIT Report and upon conversations with
'

Applicants''; and (3) Cygna did not contact CASE or CASE's witnesses about

the report. Id. The Staff submits that none of the reasons proffered by

CASE, which appear to question Cygna's independence, are, by themselves,

sufficient to show that Cygna lacks the independence necessary to

properly conduct an independent design verification.

__ _ - __ __.
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The Staff's understanding is that a Cygna employee, who was formerly |
.

empicyed By Applicants, did act as a liason between Cygna and Applicants

for a limited period of time. However, CASE presents no information that

the Cygna liason: (1) had actual review responsibilities in CPSES IAP

review; (2) supervised CYGNA employees who were conducting the review; or

(3) was otherwise in a position to exert inappropriate influence on the

Cygna reviewers who were conducting the CPSES IAP. Since CASE has not

shown a conflict-of-interest with Cygna, the Board should not reconsider

its finding that CYGNA is an acceptable organization to conduct its

suggested independent design verification.

With regard to " reliance" by Cygna on the SIT Report and upon

conversations with Applicants,2/ the Staff points out that CASE

offers no substantiation for its representation. CASE's failure to set

forth the specific instances of reliance by Cygna on the SIT Report has

led to the Staff's inability to ascertain what CASE means by the term,

" reliance." If by " reliance on the SIT Report," CASE means that Cygna

reviewed the SIT Report, the Staff submits that it would be entirely

proper for the Cygna to review the SIT Report, to gain a greater under-

standing and appreciation of the issues in this proceeding. In addition,

the Staff finds that there can be no adverse inference attributed to

any review by Cygna of the SIT Report, since there were no substantive

discussions between Cygna's reviewers and the Staff during the initial

Cygna review of CPSES (i.e., the review period preceeding the issuance of
.

-2/ The Staff will not address CASE's claim that Cygna " relied upon
conversations with Applicants," since the Applicants will presumably
address this assertion.

,_ -, _ . , , .. ,
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the draft Cygna Report). Cygna was free to accept or reject the SIT's

findings without any influence from the Staff. For these reasons, the

Staff concludes that CASE's concerns in this area are without merit.

CASE also complains that CYGNA did not contact CASE or CASE's

witnesses during its review. The Staff points out that the IAP conducted

by Cygna was not requested by the Staff to provide it with a third party's

views of Messrs. Walsh's and Doyle's concerns. As discussed in Section II

above, the Staff requested Applicants to commission an IAP for CPSES to

give the Staff additional assurance that CPSES had been constructed in

accordance with the Commission's requirements, and the Applicants' commit-

tments in their OL application and the CPSES FSAR. Since the IAP for CPSES

was not intended to address Messrs. Walsh's and Doyle''s specific concerns,

Cygna's lack of communication with Messrs. Walsh and Doyle should not be

construed as evidence that Cygna is not independent.

In sum, CASE does not present any good reason why Cygna lacks the

independence which the Board concluded would be necessary as a

prerequisite for conducting the Board's suggested independent design

verification.

B. Scope (CASE's Motion, pp. 2-3)

CASE requests that the Board modify its Quality Assurance Order by

directing Applicants to (1) provide Cygna with copies of the Board's

Quality Assurance Order and CASE's " Proposed Findings of Fact and

Co'nclusions of Law (Walsh/Doyle Allegations)" (August 22, 1983) (" CASE's

Proposed Findings"). Motion, p. 2. CASE also requests that the Board

provide "some method for [ Messrs.] Walsh and Doyle to accompany or at

.- . _ - . - . , . _ .
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least meet with the chosen independent reviewers to detail their

allegations and make certain that tha reviewers understand these complex

allegations." Id_., p. 3.

The Staff does not object to the Cygna (or whatever organization

may be finally selected to conduct the Board's suggested independent

design review) being provided with the Board's Quality Assurance Order.

However, the Staff finds CASE's requests that the organization selected

to conduct the Board's suggested independent design review be provided

with CASE's Proposed Findings, and that organization's reviewers be

required to meet with Messrs. Walsh and Doyle to allow Messrs. Walsh and

Doyle to " detail their allegations and make certain that the reviewers

understand these complex allegations" (Motion, p. 3), to be more problem-

atic.

The Board suggested independent design review of CPSES in part

because the Board perceived that the record was " devoid of a satisfactory

explanation for several design questions raised by [ CASE]." Quality
,

Assurance Order, p. 70. Accordingly, the Board specified that the

independent design reviewers should " respond, in detail, to each allega-

tion of CASE concerning hardware design problems ... The review should

cover those problems considered in this opinion by the Board, which may
!
'be persuaded to modify its present determinations..." Jd., p. 73.4

Thus, the independent design review should address each concern raised

by Messrs. Walsh and Doyle which the Board indicated in its Quality

Assurance Order that it felt was not adequately addressed by Applicants |

and the Staff. The Staff finds that it would be appropriate for the

independent design reviewers to review CASE's Proposed Findings, and to

|
|
|

* ' _ _ _ _ _ _ _ T ___. ~ ~. T" _
' 1~~~--' ' "'~ " ~~~'" ~ ~

_



. . _ -

'

-7-

meet with Messrs. Walsh and Dovle, in order for the independent design*
,

reviewers-to gain a greater and more complete understanding of the Walsh/

Doyle concerns which were left unresolved by the Board in its Quality

Assurance Order.

However, it is the Staff's concern that CASE is not only interested

in assuring that the independent design reviewers fully understand the

unresolved concerns of Messrs. Walsh and Doyle, but that CASE also seeks

to have the independent design reviewers analyze and evaluate new matters

never before raised by CASE on the record. The Staff's concern is founded

upon CASE's continuing efforts to identify and introduce new evidentiary

materials, and raise new technical arguments / long after the close of3

hearings on the Walsh/Doyle concerns.4I Not only is this beyond the scope-

-3/ As the Staff indicated in its Response to Applicants' Motion for
Reconsideration of Memorandum and Order (Quality Assurance for
Design) (January 27,1984), CASE is free to raise new legal argu-
ments based on relevant statutes, Commission regulations, and Staff
guidance documents. It may also raise arguments which flow logically
from the evidence already on the record. However, CASE cannot raise
new technical and analytical arguments at this stage in the pro-
ceeding, since such a course of action would deny the other parties of
an " effective chance to respond to crucial facts." Union Electric
Co. (Callaway Plant, Unit 1), ALAB-740, 18 NRC (September 29,
1983) (slip op. at 11).

-4/ The latest example of CASE's continuing efforts to raise new techni-
cal arguments in CASE's Answer to Motions for Reconsideration of
Board's Memorandum and Order (Quality Assurance for Design) by Appli-
cants and NRC staff (February 1, 1984). This filing includes affi-
davits from Messrs. Walsh and Doyle which again set forth newly-
identified concerns, and attach new documentary material not admitted
into the record. The Staff has consistently maintained that CASE
cannot introduce new evidence into the record, and/or raise new
technical and substantive arguments after the close of hearings
devoted to the Walsh/Doyle concerns. See, e.g., NRC Staff Proposed-

Finding of Fact in the Form of a PartiaT Initial Decision (August 30,
1983), pp. 2-3; telephone conference call of November 16, 1983,
Tr. 9191-93; NRC Staff Response to CASE's Motion for Reconsideration
(Affidavits on Open Issues Relating to Walsh/Doyle. Allegations)
(December 13,1983); NRC Staff Response to Applicants' Motion for
Reconsideration of Memorandum and Order (Quality Assurance for Design)
(January 27, 1984), pp. 7-8.

. __ ~ . . _ -. _ _ . _ . _, . .
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of the independent design review as envisioned by the Board (see Quality

Assurance 4rder, p. 73), but RASE's presentation of new factual materials
;

and new technical arguments is unfair to the other parties, and is not

allowed under Comission practice, and general principles of administra-

tive law.

C. Discovery (CASE's Motion, p. 3)

CASE requests that it (as well as the other parties) be afforded

the opportunity for discovery "should calculations or analysis be defi-
,

cient ... to allow proper analyses." Motion, p. 3. The Staff opposes

CASE's request for additional discovery following completion of the Board's

suggested independent design verification as being premature and without

good cause under 10 C.F.R. 5 2.740(b)(1). The Board specifically stated

in its Quality Assurance Order under the characteristic, " Documentation

and Presentation", that all analyses of " observed potential deficiencies

should be documented in the report." Quality Assurance Order, p. 74.

The Board also stated that calculations should be set forth, that drawings

may be included in the report, and that " extensive documentation" should

be accompanied by tables of contents and indexes. Id. The Board clearly

contemplated an all-inclusive, totally documented report. If the indepen-

dent design review report does not provide sufficient documentation for

its conclusions, CASE (as well as the other parties in this proceeding)

may submit a motion for discovery at that time. Under these circumstances,

CASE's request that it should be afforded discovery on the independent

design verfication report, is premature, and without good cause.

~.- _ - - ~ . . ' - 7 ., ' - ~ r -
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D. Sample (CASE's Motion, p_. 3)>

_

CASE. requests that the Board select the systems to be reviewed in

the Board's suggested independent design review, following the Board's

receipt of suggestions from the parties on appropriate systems for

evaluation by the independent design reviewers. CASE also requests that

the Board select systems:

"which contain those deficiencies . . . identified by
CASE's witnesses (as discussed or, page 7. CASE's
1/13/84 Motion for Reconsideration of Scheduling
Orders)."

Motion, p. 3. The Staff finds that CASE's request that the Board

select those systems to be reviewed, following suggestions by the parties,

has merit. However, since Applicants' plan responding to the Board's

Quality Assurance Order may render CASE's request moot, the Staff urges

the Board to defer ruling on this matter until Applicants have submitted

their plan.

The Staff disagrees with CASE's suggestion that systems which CASE's

witnesses have " identified" as possessing construction deficiencies

should be selected by the Board for review during the independent design

verification. The Staff reiterates its position set forth in its

" Response to CASE's Motion for Reconsideration of Scheduling Orders"

(January 26,1983), that CASE has rot identified any specific construction

deficiencies or their locations in its filings which responded to the

Board's October 25, 1983 " Memorandum (Procedure Concerning Quality

Assurance)." Id., pp. 1-2, 4-S. Accordingly, there are no systems which

CASE has identified as possessing construction deficiencies for the Board

to select. More importantly, the Board's suggested independent design
i

|

l

I
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review was to provide the Board with evidence about design adequacy, not I
,

construction adequacy. See Quality Assurance Order, pp.1, 72-74. The

Staff opposes CASE's attempt to transform the suggested design review

into a construction deficiency review.

IV. CONCLUSION

For the reascns set forth above, the Staff supports in part and

opposes in part CASE's Motion for Reconsideration of the Board's Quality

Assurance Order.

Respectfully submitted,
'

(,M'M
/

-

Ge ry e. izuno
Counse o NRC Staff

Dated at Bethesda, Maryland
this 6th day of February,.1984
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UNITED STATES OF AMERICA .

NUCLEAR REGULATORY COMMISSION--

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

TEXAS UTILITIES GENERATING ) Docket Nos. 50-445
COMPANY, et al. ) 50-446

--

)
(Comanche Peak Steam Electric )

Station, Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF RESPONSE TO CASE'S MOTION FOR RECONSIDERA-
TION OF BOARD'S 12/28/83 MEMORANDUM AND ORDER (QUALITY ASSURANCE FOR DESIGN)" in the
above-captioned proceeding have been served on the following by deposit in the United
States mail, first class, or deposit in the Nuclear Regulatory Commission's internal
mail system (*), or by express mail or overnight delivery (**), this 6th day of
February, 1984:

Peter B. Bloch, Esq., Chairman * Mrs. Juanita Ellis
Administrative Judge President, CASE
Atomic Safety and Licensing Board 1426 South Polk Street
U.S. Nuclear Regulatory Commission Dallas, TX 75224
Washington, DC 20555

David J. Preister, Esq.
Dr. Kenneth A. McCollom Assistant Attorney General .
Adm Nistrative Judge Environmental Protection Division
Dean, Division of Engineering, P. O. Box 12548, Capital Station

Architecture and. Technology Austin, TX 78711
Oklahoma State University
Stillwater, OK 74078 Nicholas S. Reynolds, Esq.

Debevoise & Lieberman
Dr. Walter H. Jordan 1200 17th Street, N.W.
Administrative Judge Washington, DC 20036
881 W. Outer Drive
Oak P,idge, TN 37830 Docketing Service Section*
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Atomic Safety and Licensing Board U.S. Nuclear Regulatory Cor. mission
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U.S. Nuclear Regulatory Commission
Washington, DC 20555
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Atomic Safety and Licensing Appeal Mr. James E. Cummins
Board Panel * Resident Inspector / Comanche Peak

U.S. Nuclear Regulatory Commission Steam Electric Station1

Washington, DC 20555 c/o U.S. Nuclear Regulatory Commission
P. O. Box 38

Lanny Alan Sinkin Glen Rose, TX 76043
114 W. 7th, Suite 220
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Mr. R. J. Gary U.S. Nuclear. Regulatory Commission
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