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MEMORANDUM AND ORDER

_CLI-83-23 )(

in ALAB-734, NRC the Atomic Safety and Licensing

Appeal Board (" Appeal Board") denied a petition by the New England

Coalition on Nuclear Pollution (NECNP) for directed certification of the

Atomic Satety and Licensing Board's summary dismissal of NECNP's con-

tention on the adequacy of the Applicant's Final Safety Evaluation

Report ("FSAR") relating to the quality assurance program for Seabrook.

We believe that the denial of directed c 'tification does not

warrant Commission review. However, portions of h.ct b of the Appeal

Board's decision on the admissibility of late-tiled contentions could be

viewed as inconsistent with the Commission's decision in Catawba
_

CLI-83-19, 17 NRC (1983).

Ihe Commission therefore takes this opportunity to reaffirm

its statements in Catawba, that the admissibility of a late-filed

contention must be determined by a balancing of all five of the late
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intervention factors in 10 CFR 2.714(a). Those factors involve careful

consideration of the contents of the contention and the circumstances

under which the contention is offered. In particular, factor five, the

factor of interest to the Appeal Board, is specific to the particular

contention because it considers "the extent to which the petitioner's

participation will broaden the issues or unduly delay the proceeding."

The Licensing Board must apply the five-factor test of 10 CFR

2.714(aj, according to the Commission's guidance in Catawba. ALAB-734

should not be interpreted as circumscribing the application of or

dictating the outcome as to any of the five factors of that test.

Commissioners Gilinsky and Asselstine dissent from this

decision. Their separate views are attached.

It is so ordered.
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Dated at Washington, DC

this day of September, 1983.
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ALAB-734

DISSENTING OPINION OF COMMISSIONER ASSELSTINE

I_do not believe that the Appeal Board's decision (ALAB-734, NRC

, July 19, 1983) on the admissibility of late-filed contentions is in

any way inconsistent with 10 CFR section 2.714, and I do not believe

that the Commission's order in this case is necessary or appropriate. I

find the Appeal Board's decision to be fully consistent with the factual

representations made by counsel for the applicant and the staff before

it. See ALAB-734, Slip Op., p. 11.

I am also disturbed that a majority of the Commission has taken this

opportunity to reaffirm the position taken in Catawba, CLI-83-19, 17 NRC

(1983), that the admissibility of a late-filed contention must be

determined by a balancing of all five of the late intervention factors

in 10 CFR section 2.714(a). In my view, the Commission's decision in

Catawba was ill-considered and was, as a matter of policy, incorrect.

Rather than affirming that decision, the Commission should be seeking

the earliest opportunity to reverse its holding in Catawba.

I agreed in Catawba that section 189 a. of the Atomic Energy Act of 1954

does not require an Atomic Safety and Licensing Board to give control-

ling weight to the good cause factor in 10 CFR section 2.714(a)(1)(1) in

determining whether to admit a late-filed contention that could not be

filed in a timely manner because the " institutional unavailability" of

licensing-related documents precluded the timely formulation of that
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contention with the requisite specificity. tievertheless, I continue to

believe that the Appeal Board's three-part test for " good cause", and

its decision to give controlling weight to that factor once that test is

met, is a reasonable exercise of Comission discretion and represents
sound public policy.

Under the Appeal Board's good cause test, a party seeking to raise a

late-filed contention must establish that the contention (1) is wholly

dependent upon the content of a particular document, (2) could not

therefore be advanced with any degree of specificity (if at all) in

advance of the public availability of that document, and (3) is tendered

with the reouisite degree of promptness once the document comes into

existence and is accessible for public examination. Yet, under the

.

Comission's Catawba holding, even if a party can meet this rather

stringent test it would not be assured of the opportunity to obtain a
hearing on the issue. Thus, for example, under the Commission's

holding, members of the public could be foreclosed from raising

significant issues derived directly from the staff's final environmental

statement, or from offsite radiological emergency response plans if such

issues might broaden or delay the proceeding. Such a result is

manifestly unfair to the public participants iii var proceedings. In

establishing the procedures to govern f1RC licensing hearings, the

Comission has an obligation to assure a sensitive and fair balance

between the need to assure a reasonable opportunity for public

participation and the need for efficiency. The balance struck by the

Comission's Catawba decision is neither fair nor sensitive. It is bad y

public policy and should be reversed as soon as possible.
!
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SEPARATE VIEWS OF COMMISSIONER GILINSKY, ALAB-734

I agree with the views expressed by Commissioner Asselstine.
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