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Dear Mr. Schnell:

RE: CALLAWAY NUCLEAR PLANT, UNIT 1 - NO SIGNIFICANT CIWIGE FINDING

With reference to the operating license antitrust review of the captioned
nuclear unit, the Director of Nuclear Reactor Regulation has made a finding,
in accordance with Section 105c(2) of the Atomic Energy Act of 19S4, as
amended, that no significant (antitrust) changes in the licensee's activities
or proposed activities have occurred subsequent to the preyfoies ccnstruction
penait review.

The Director's initial finding is subject to reevaluation if a member of the
public requests same in response to publication of this finding in the Federal
Reoister. A copy of the notice that is being transmitted to the Fed'ral
Register and a copy of the staff review are enclosed for your infomation.

Sincerely.

Original signed by W. H. Regan, Jr.

Wm.11. Regan, Jr., Chief
Site Analysis Branch
Office of Nuclear Reactor Regulation
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; Summary Statement

i

; DIRECTOR'S FINDING - The Director of Nuclear Reactor Regulation has made

an initial finding of "no significant change" regarding the antitrust aspects,

of the Licensee's application in Docket No. 50-483A. Requests for reevalua-

tion are due thirty days from date of publication in the Federal Register.
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NUCLEAR REGULATORY COMMISSION
00CKET NO. 50-483A

UNION ELECTRIC COMPANY
NOTICE OF FINDING OF NO SIGNIFICANT ANTITRUST CHANGES

AND ilME FOR FILING REQUESTS FOR REEVALUATION

The Director of Nuclear Reactor Regulation has made an initial finding in
accordance with Section 105c(2) of the Atomic Energy Act of 1954, as amended,
that no significant (antitrust) changes in the licensee's activities or proposed
activities have occurred subsequent to the previous construction permit review
of Unit 1 of the Callaway Nuclear Plant by the Attorney General and the Commis-
sfon. The finding is as follows:

"Section 105c(2) of the Atomic Energy Act of 1954, as amended, provides
for an antitrust review of an application for an operating license if
the Commission determines that significant changes in the licensee's
activities or proposed activities have occurred subsequent to the
previous construction permit review. The Commission has delegated the
authority to make the "significant change" determination to the Director,
Office of Nuclear Reactor Regulation. Based upon an examination of the
events since issuance of the Callaway 1 construction pennit to the
Union Electric Company, the staffs of the Antitrust and Economic Analysis
Section of the Site Analysis Branch, Office of Nuclear Reactor Regulation
and the Antitrust Section of the Office of the Executive Legal Director,
hereafter referred to as " staff", have jointly concluded, after con-
sultation with the Department of Justice, that the changes that have
occurred since the antitrust construction pt..nf t review are not of the
nature to require a second antitrust review at the operating license
stage of the application.

,

"In reaching this conclusion, the staff considered the structure of the
electric utility industry in the State of Missouri, the events relevant
to the Callaway construction permit review and the events that have
occurred subsequent to the construction per.af t review.

"The conclusion of the staff's analysis is as follows:

'Many changes with competitive implications have occurred in
the applicant's service area since the initial antitrust review
at the construction pennit stage: 1) The applicant, at the
suggestion of the Department of Justice, revised many of its
wholesale power contracts with the effect of freeing up compet-
itive options for wholesale customers; 2) Anticipated growth
in demand for electricity did not materialize and the high cost
of money along with escalating construction costs all provided
the impetus for cancellation of Unit 2 of the Callaway Nuclear i

Plant; 3) State legislation provided the means .for smaller
menicipal power systems to band together to form joint action i

agencies, thereby enhancing their bargaining positions in l

. negotiating bulk power supply agreetnents throughout the State
of Missouri; 4) Antitrust litigation involving the applicant was
initiated; and 5) The applicant consummated an acquisition and

4



- - - - . .. . _ - . - -- - - . .- -

l

!

-2-

initiated a merger involving its three electric subsidiaries during
the interim period since the initial antitrust review at the
construction permit (CP) stage.

'The competitive ramifications of each of these changes have
been addressed supra and in only one instance, that involving
negotiations between Union Electric and its smaller wholesale
power customers regarding " wheeling", did staff have misgivings
about the effect upon competition as a result of applicant's
changed activities. After review of the available data and
contact with industry members in the field, staff believes that
present negotiations between the affected parties will result
in the applicant offering meaningful transmission arrangements
to various wholesale customers throughout the applicant's
service area. Moreover, staff is aware of the continuing
District Court proceeding, involving the applicant and the City
of Kirkwood, Missouri, that will address parallel issues being
discussed in negotiations by the applicant and its wholesale
power customers. Staff believes the District Court proceeding
and existing substantive negotiations between Union Electric and
its smaller wholesale power customers will resolve outstanding
issues, i.e., principally " wheeling", that have arisen since the
initial CP antitrust review. Although staff will continue to

;

monitor these developments as they evolve, staff is recommending
.

that no affirmative significant change determination be made
pursuant to the application for an operating license' for Unit 1 ' |

|
of the Callaway Nuclear Plant.'

" Based on the staff's analysis, it is my finding that a formal ooerating |

~

license antitrust review of the Callaway Nuclear Plant, Unit 1 is not
required."

l

Signed on January 24, 1984 by Harold R. Denton, Director of Nuclear Peactor. |Regulation.

Any person whose interest may be affected by this finding may file'with full
particulars a request for reevaluation with the Director of. Nuclear Reactor
Regulation, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555 for
a period of 30 days after the date of the Federal Register notice. Requests
for a reevaluation of the no significant change determination will obe accepted

:
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af ter the date when the Director's finding becomes final but before the issuance
'cf the 0L only if the requests contain new information, such as information about

._
.

facts or events of antitrust significance that have occurred since that date, or
information that could not reasonably have been submitted prior to that date.

FOR THE NUCLEAR REGilLATORY COMMISSION

1

% s

Wm. H. Regan, Jr., Chief
Site Analysis Branchs

Office of Nuclear Reactor Regulation

i
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I. Introduction

Prospective operating licensees are not required to undergo fonnal anti-

trust reviews unless the NRC staff has made the determination that there

have been "significant changes" in the licensee's activities or proposed

activities subsequent to the review by the Attorney General and the

Commission at the construction pennit (CP) stage.* Concentration on

changes in the applicant's activities since the previous review process

expedites the review and focuses attention on areas of possible competitive

conflict heretofore not analyzed by the_ Attorney General or the NRC Staff.

The Commission in Summer ** has provided the staff with a set of criteria-

to be used in making the significant change detennination for operating

license (0L) applicants:

'
"The statute contemplates that the change or changes, '

i

(1) have occurred since the previous antitrust review
of the licensee (s); (2) are reasonably attributable to
the licensee (s); and (3) have antitrust implications
that would most likely warrant some Commission remedy."***

,

.

* Section 105c(2) of the Atomic Energy Act, as amended.

** Virgil C. Summer Nuclear Station, Unit 1, Docket No. 50-395A,
June 26,1981,13 NRC 862 (1981).

*** Ibid.

!
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To warrant an affirmative significant change finding, i.e., to trigger a

formal OL antitrust review, the particular change (s) must meet all three

of these criteria. Staff has documented several " changes" in its analysis

of the Callaway OL application that warrant review under Summer. However,

staff has determined that none of these changes meets all three Summer

criteria and consequently is not recommending a formal OL antitrust review.

To view the significant change analysis in its proper perspective, it is

helpful to first picture the applicant system and focus on its dealings

with other power systems within a pertinent geographic area. Using this

data base and the initial construction permit antitrust review as a

benchmark, it is tnen possible to apply the Summer criteria to all changes

attributable to the applicant and detennine which changes, if any, are

significant in an antitrust context.

II. Geographic Area of Review and Relevant Power Systems

The Callaway Nuclear Plant is located in the east-central portion of

the state of Missouri, in Callaway County, approximately 10 miles

southeast of Fulton, Missouri. The plant is situated in the center

of Union Electric's service area that reaches from the northwest corner

of the state and runs diagonally to the southeast portion of the state.

Although the applicant's service area is comprised of non-contiguous

areas throughout the state of Missouri and fringe areas near the border

|
|
l
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states of Iowa and Illinois, all of the areas are fully integrated into

the UE system by company-owned transmission lines and interconnections with

other power systems in adjacent areas. It is primarily in this service area

where the power and energy generated by the Callaway plant will be utilized.*

A. Union Electric Co.

Union Electric Co. (UE), headquartered in St. Louis, is the largest power

generating system in the state of Missouri with a total installed generating

capability of approximately 6,700 MW as of January 1,1982. The company

has three wholly-owned operating subsidiaries, Missouri Edison Co.,

Missouri Power & Light Co. and Missouri Utilities Co. Together, this

power system serves a population of over 2.5 million in a service area of

approximately 24,000 square miles. The Company had operating revenues

for the calendar year 1981 of approximately $971 million and assets of

approximately $3.9 billion.

B. Municipal Systems

Of the systems serving in and adjacent to Union Electric's service area,

those systems most likely to be affected by UE operations would be the

many small municipal electric systems situated throughout UE's vast

* See Appendix A for the service area map of Union Electric Co.

,
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operating area. For the most part, these systems take their power

requirements from UE or one of its three subsidiaries. Some of these

municipal systems are capable of generating all or a portion of their

system needs and supplement portions of their power requirements through

purchases from the UE system.

ifany of these smaller municipal power systems experienced difficulties with

UE during discussions concerning contract language and availability of bulk

power services through and from the UE system. The construction permit

antitrust review perfonned by the Department of Justice and the Nuclear

Regulatory Commission identified certain problem areas and suggested ways in

which UE could resolve conflicts that had developed over the years between

UE and its many wholenle for resale customers.

1

III. The Construcifon Permit Antitrust Review

Union Electric submitted its application for construction pennits for

Callaway 1 and 2 to the then Atomic Energy Commission on June 26, 1974.

A portion of the application contained responses to a series of questions

relating to the applicant's structural characteristics and various inter-

relationships with power systems in or adjacent to Union Electric's service

area, i.e., designated as " Appendix L" infonnation of 10 CFR. The staffs of

both the Atomic Energy Commission and the Department of Justice conducted

extensive research into the applicant's activities throughout its service

--. - , - ,



.

5

area. As a result of this effort, the Department of Justice (Department or

D0J) issued an " advice" letter * to the Atomic Energy Commission dated

October 3,1974 recommending that no antitrust hearing be held regarding the
;

application for construction permits for Callaway 1 and 2.

A. Department of Justice Advice Letter

The Attorney General rendered advice to the Atomic Energy Conmission on

October 3,1974 regarding Union Electric Company's application for a

construction permit for the Callaway Nuclear Plant. Although a hearing

was not recommended at the time, the advice letter highlighted problem

areas pertaining to Union Electric's dealings with several of its whole-

sale customers and Union Electric's efforts or proposed efforts to alleviate

these problems. The advice letter stated that:

"One of the eleven wholesale customers under Union Electric's
FPC W-2 Electric Tariff, the City of Kirkwood, Missouri, called -
attentio.n to its opposition before the Federal Power Commission
to the Company's proposed wholesale rate increase. The City
claimed that the new rates had the effect of a price squeeze
with respect to all classes of its customers, but particularly
its industrial customers....Kirkwood urged that the ' price
squeeze' be regarded as a situation inconsistent with the anti-
trust laws for which relief in the form of a condition to the
Callaway Plant license would be appropriate."

* Attached as Appendix B.

-- - .- . .
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The Department noted that the issue of FPC jurisdiction pursuant to

price squeeze was presently on appeal in the courts and that it was

not an appropriate issue to be dealt with in the context of this

licensing application.

The City of Kirkwood also made a specific request to Union Electric for

unit power participation in Callaway as well as an inquiry regarding

wheeling rates over the UE system. Union Electric responded to these

requests, " indicating that it was agreeable to Kirkwood's purchase of

unit power from the Callavay Plant and to working out the specifics

of delivery and wheeling charges." *

The Department's letter also identified certain provisions in Union

Electric's wholesale power contracts and took appropriate action to see

that these provisions ("which might raise some antitrust questions") were

corrected. The Department identified examples of these unduly restrictive

provisions:

1) Union Electric had a provision in its contract with the City of

Columbia, Missourf giving UE an effective veto over any interchange-

contracts by the City with third parties beyond those contracts with

direct customers of the City;

* Department of Justice advice letter _ pp.4-5 dated October 3,1974.
A

+

N

,
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2) One of UE's subsidiary companies, Missouri Power and Light

Co. (MP&L) had historically maintained veto power over

subsequent use of power supplied by MP&L to those who operated

in parallel with another power source. Such a provision,

according to the Department, enabled MP&L "to prevent its municipal

customers with self-generating capacity from obtaining the

benefits of economies which parallel operations afford";*

3) Three MP&L contracts imposed restraints against certain uses

or resales of power by a municipality without its (MP&L's)

consent; and

4) A provision in the wholesale power contract between Missouri

Edison Co. and the City of Clarksville, Missouri provided

for an allocation of territories between the two utilities as

well as a ban against power resales to others by the City.

These contract provisions were called to UE's attention and as a result,

UE " agreed to negotiate with its contract partners to eliminate the

objectionable features and to file amended contracts with the appropriate

regulatory agencies." The Department obtained assurances that UE would

abide by its promises to restructure its contracts in a letter agreement

dated June 28, 1974 from Joseph E. Birk, Assistant to the General Counsel,

* Ibid., p.5.

.
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Union Electric Co. to Joseph J. Saunders, Chief, Public Counsel and Legis-

lative Section, Department of Justice.* (Actions taken by UE to amend its ~

I contracts are discussed below in Section IV.)

4

B. Intervention Petition

i

The Department of Justice advice letter was published in the Federal

Register on October 21, 1974. No comments or petitions to intervene

were received in response to the Federal Register notice, however, on

February 24, 1975, the Commission received a petition to intervene filed

in behalf of the Coalition for the Environment and the Utility Consumers,

.

Council of Missouri. An intervention Board was established by the Commis-

sfon to rule on this petition. On April 24, 1975, this Board issued an order

concluding that, "The petitioners do not allege facts amounting to any
4

i connection between a situation inconsistent with the antitrust laws and

the activities to be authorized under the license."** The Board denied

the joint petition and thereby effectively teminated the Callaway

construction pemit antitrust review.

IV. Changes Since the CP Antitrust Review

The Commission's Regulatory Guide 9.3 requests data pertaining to' changed

! activities attributable to th'e OL applicant since the CP review. By

l

j Attached as Appendix-C.*

** Board Memorandum and Order dated April 24, 1975, p.14. -

_ __ _ ~ _ . _ . _ _ . _ . , . _ , . . . _ _ , _ _ . . . . _ _ _. .,
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letter dated January 21, 1980, the Union Electric Company submitted its

initial response to Regulatory Guide 9.3.

Follow-up data requests were made by the staff resulting in additional

responses by Union Electric on February 11, 1981, December 15,1981 and

August 11, 1982. From these data, telephone contacts with UE and other

members of the industry in Missouri and field interviews conducted in

Missouri, staff has identified the following types of changed activity

that may affect competitive conditions in the UE service area and which

have occurred in this geographic area since the CP antitrust review:

a) changes in UE's wholesale contracts resulting from D0J recommendations

during the CP review; b) changes resultant from cyclical trends in the

economy; c) fonnation of the Missouri Joint Municipal Electric Utility

Commission (MJMEUC); d) litigation involving the applicant; and e) ac-

quisitions and mergers involving the applicant. (These changes are

described further in Section IV, while the competitive significance of

these changes is addressed in Section V.)

A. Revisions in Wholesale Power Contracts

.

Various provisions in Union Electric's contracts (and its subsidiary

company contracts as well) with its wholesale customers were identified

by the Justice Department during the CP review as anticompetitive. As

indicated earlier, UE agreed to reword the objectionable features of the

contracts in question and as of October 19, 1981, completed said revisions.

_ .
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The effect of this contract review and revision L; UE has not been unlike

the procedures followed by applicants thtt have had antitrust license

conditions attached to their construction permits. Union Electric has

provided an impetus for a more competitive environment in the bulk power

services market throughout its service area as a result of its contract

revisions. The individual contract revisions were as follows:

1. The interconnection agreement between Union Electric and the

City of Columbia, Missouri - Section 9.4 of this contract prohibited '

the City from entering into power exchange agreements with any third

party without the mutual agreement of Union Electric. This provision

effectively gave UE a veto over any new power interchanges.

Language was suggested by D0J to modify Section 9.4 of the contract which

provided UE with a veto over new power interchanges by the City only if

said exchanges detrimentally affected UE's system. On September 18,

1979, UE and the City executed a new interconnection contract, super-

seding the earlier one containing the objectionable language in Section

9.4 and inserting new language giving the City more leeway in seeking

new (third party) inte :hange agreements. This contract has been

approved by the FERC, with an effective date of September 1,1979. .

:

-. --
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2. Contracts between Missouri Power & Light (MP&L) and four

municipal electric systems - Three contracts, with the Cities of

Canton, Owensville and Marceline, Missouri, included restrictions

imposed by MP&L on power purchased for resale. Provisions in each

of these contracts were reworded, giving the cities more flexibility

in the use of power purchased from MP&L. Prior to the revisions,

the Cities were categorically prohibited from reselling their pur-

chased power (for purposes other than specifically designated in the

contract) without the written consent of MP&L. Now the contract calls

for the particular city to provide advance written notification of any

change in the use of the power supplied by MP&L. The new contract

is phrased to require more of a notification by the cities, rather

than approval by MP&L, of power transactions involving power

purchased for resale.

A fourth contract, between MP&L and the City of Perry, Mo., pro-

hibited the City from interconnecting with any third party at the

MP&L/ Perry connection point without the consent of MP&L. The new

contract language, which was approved by the FERC on March 31, 1980,

provides for third party interconnection after the City has consulted

with MP&L, "to insure safe and reliable system operation."

3. The interconnection agreement between Missouri Edison Co. (MoEd)

and the City of Clarksville, Mo. - MoEd, a wholly-owned subsidiary

of Union Electric, entered into a territorial service area allocation

. .- . - .
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in its interconnection agreement (Paragraph 6) with the City of

Clarksville. This paragraph was revised to correspond to the new

language inserted in the three MP&L contracts with the Cities of

Canton, Owensville and Marceline. The new language required

Clarksville to provide MoEd with " reasonable advance written notice

of all proposed new municipal use or resale of power" supplied by MoEd.

Clarksville is now required to consult with MoEd " prior to such use or

resale to determine that such use or resale is consistent with safe

and reliable system operation". (Heretofore the City was prohibited from

reselling power delivered by MoEd.)

8. Business Cycle Trends

Utility companies throughout the country experienced reductions in demand

for their product during the mid to late 1970's and this trend has con-

tinued into the early 1980's as well. In the early 1970's, prior to the

initial oil embargo, in 1973-74, utility companies began planning large
t

amounts of new generation to meet anticipated demand for electric power

that had been averaging six to seven percent per year for many utilities

prior to the embargo. The oil embargo, coupled with the resultant high

prices for crude, along with significant down turns in the economy in 1975,

j 1980 and 1981-82, all combined to force utility managers to reappraise

their optimistic load growth projections and more of ten than not, delay

or cancel many of. the large baseload plants planned or already under

! construction. These same problems and their inherent ramifications

. . .- .. .
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plagued Union Electric since the CP review and resultei in the eventual

cancellation of Unit 2 of the Callaway Plant.
,

As an adjunct to the problems associated with the ups and downs of the

business cycle, many utility companies during the mid 1970's were faced with

escalating capital costs, i.e., primarily high interest rates, a heavy burden

j particularly for those utilities engaged in extensive construction programs.

Historically, state public utility commissions have not allowed expenditures

used during the construction of a generating plant to be included in a utili-

ty's rate base until the plant came on line, i.e., until customers began using

the power generated from the plant. Pressed by increasing capital costs and

plant construction delays, Union Electric attributed the lack of construction

work in progress (CWIP) funds in its rate base as an additional factor in its

decision to cancel Callaway Unit 2.

The FERC issued a ruling in 1983 that provides for up to 50% of CWIP funds
,

to be included in a utility's wholesale rate base--the percentage gradually

declining as the plant approaches completion. This ruling represented rate
~

relief sought by many investor owned utilities strapped by the high costs

of capital financing during the mid 1970's. It represents a change largely

a result of the economic conditions extant in the 70's.

i

1

4

!

I
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C. Formation of the Missouri Joint Municipal Electric Utility

Commission

By Missouri state law enacted in 1978 (Joint Municipal Commission Act),

municipalities were empowered to join together as a separate legal

entity, in order to provide for the financing, acquisition and operation

of power generation, transmission and distribution facilities, i.e., to

generally provide all those resources required to meet the municipalities'
" electric power and energy requirements. As a result of this legislation,

various municipalities in Missourf joined together to fonn the Missouri

Joint Menicipal Electric Utility Commission (MJMEUC) on May 1,1979.

Changes in the organizational structure and character of the electric

power industry over the past decade have resulted in the formation of

joint action agencies such as MJMEUC in many states throughout the

country. With the development of technology allowing economies of

scale at the point of power generation, more and more smaller power

systems have begun to pool their resources in many states and form joint

action agencies that have enabled individual member systems to participate

in production economies associated with large scale baseload generation and

high voltage transmission lines.

Though not a direct result of cyclical trends associated with the business

cycle, tight money and high interest rates attendant to recessionary

periods over the past decade have contributed significantly to the forma- ;

l

tion of these newly enfranchised joint action agencies.

l

.
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D. Antitrust Litigation

The City of Kirkwood, a full requirements customer of Union Electric Co.,

filed a complaint in the U.S. District Court for the Eastern District of

Missouri in 1977 alleging that the City had been placed at a competitive

disadvantage as a result of a price squeeze caused by UE's wholesale

rate increases in past years. Kirkwood alleged that after recent rate

increases by UE (especially the 33.72% rise in 1975), the City paid

a higher wholesale rate to UE than UE received at retail from its large

industrial primary service customers. Though the price squeeze issue was

Kirkwood's major allegation, the complaint also asserted several other

antitrust violations, including price discrimination, maintenance of

territorial service areas, refusal to wheel power and a refusal to set

a transmission rate for Kirkwood. The District Court ruled in favor

of the defendant, UE, granting a summary judgement on the grounds that,

,

1) UE's wholesale and retail rates fall under the exclusive
:

regulatory authority of federal and state agencies, and a

court's award of antitrust damages for a price squeeze

would conflict with the principle that no utility may
,

|

| deviate with its filed rates; 2) UE's rates fall within

the state action exemption because they are subject to

pervasive regulation; and 3) UE's actions in petitioning

for rate increases are immunized by the First Amendment.

|

|
l'

_. _ - _ _
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The Eighth Circuit Court of Appeals reversed the District Court's ruling

in favor of Union Electric and remanded the case back to District Court.

The Court of Appeals ruled that FERC and the PSC (Public Service Commis-

sion of Missouri) do not have exclusive jurisdiction over Kirkwood's

price squeeze claim and that the filed rate doctrine does not preclude

antitrust liability in the courts.

The District Court's decision did not mention all of the contentions

raised by Kirkwood and upon remand, the Eighth Circuit Court ordered

the District Court to address all of the antitrust concerns raised by

the City of Kirkwood. Union Electric appealed to the U.S. Supreme

Court questioning the Eighth Circuit's rejection of the "Noerr-

Pennington" doctrine (i.e., rate-making was the exclusive jurisdiction

of federal and state r. ulators). The Supreme Court declined to hear

the case * and let stand the decision of the Eighth Circuit Court of Appeals.

E. Acquisitions and Mergers Since the CP Review

Union Electric has consummated one acquisition since the CP review and

is in the process of merging all three of its electric operating suo-

sidiaries into one parent operating electric concern.

* Cert. denied on January 24, 1983.
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1. UE's Acquisition of Missouri Utilities Co. - Union Electric

tendered an offer to acquire one of its wholesale customers,

Missouri Utilities (MU), late in 1974, however, the acauf sition was

not finalized (all stock involved in the acquisition was not initially

exchanged) until December of 1977. The exchange offer called for

issuance of 1.1 Union Electric common shares for each Missauri Utilities

comon share. At the time of the acquisition MU had very little gener-

ation capability (28 MW of diesel capacity) and relied primarily on power

purchases from Union Electric to meet its system load requirements.

2. The merger of UE's three electric operating companies - Early

| in 1983, Union Electric announced plans to merge its three electric
.

operating subsidiaries, Missouri Power & Light Co., Missouri Edison3

Co. and Missouri Utilities Co., into the parent corporate structure.

UE has cited operating efficiencies as the reason for the consoli-

dation which will depend upon approval from various regulatory

bodies (state PUCs, FERC and SEC) as well as the stockholders of

the affected companies. Union Electric has projected completion

I of the merger by January 1,1984.

f V. Analysis of Changes Since the CP Antitrust Review
.

All of the changes addressed in the preceding section have potential

competitive significance in tems of assessing the applicant's ability to

affect market behavior (and. ultimately market' performance) within the

. . - . . _ , . . - _ _ . _ , , _ _ .._. _ - _
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combined service area of Union Electric Co. and its subsidiary, companies.

As stated early on in this review, staff has not identified any change

which has taken place since the CP review that meets all of the Commis-

sion threshold criteria (as set forth in Summer) necessary to establish i
|

a "significant change" finding.* Many of the changes that have been

identified in this review have tended to mitigate Union Electric's

market power in the southeastern portion of Missouri and throughout UE's

combined service area. An analysis of these changes and the impact, if

any, of the changes on the competitive process in the pertinent geo-

graphic area follows.

A. Revisions in Wholesale Power Contracts

The revisions and rewording recommended by the Justice Department to

six UE (or UE subsidiary) wholesale power contracts enabled the heretofore

captive wholesale customers of UE to manage their power purchases in a more

efficient manner, thereby enhancing the competitive process in bulk power

supply throughout the area and providing the potential for reducing power

costs to their customers.

* However, staff is monitoring one " problem area" that has developed sipce
the CP review. See discussion infra.
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Union Electric, prior to the contrcct revisions, maintained, through

certain contract provisions, veto power over the manner in which certain

of its wholesale customers carried out daily planning and operation of

their power systems. By preventing certain of its wholesale customers

from reselling their power at wholesale, interconnecting with third party

systems or limiting the area in which the customer can sell its product,

Union Electric effectively prevented certain of its wholesale customers from

making prudent, unbridled management decisions. Such behavior on UE's part

did not lend itself to furthering the competitive process and in fact, stifled

competition or the chance for future competition among bulk power suppliers

in the area.

Union Electric agreed to eliminate these anticompetitive provisions

from its wholesale contracts and has done so. These contract revisions

tend to enhance the competitive process in the area and cannot be considered

grounds for recommending a negative significant change detemination.

B. Business Cycle Trends

Cancellation of Callaway Unit 2 was primarily a result of a decrease in

load growth throughout the applicant's service area and a casualty of esca-

lating costs and tight money during construction. The cancellation of the

plant was an economic decision. Union Electric was the sole applicant in

Unit 2, no co-applicants were disadvantaged for lack of a source of power as

a result of the cancellation. No competitive repercussions are apparent from

the cancellation and consequently, no Commission remedy would obtain.
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C. Formation of MJMEUC

The formation of the Missouri Joint Municipal Electric Utility Commission

in 1979 has improved the bargaining position of the smaller power systems

throughout the state of Missouri. At present, the MJMEUC is involved in

negotiations with Union Electric Co. regarding wheeling power and energy

over UE's transmission facilities. The joint municipal agency is seeking

a transmission agreement from UE for all twenty-nine of its member systems.

Union Electric Co. has refused to agree to this " blanket" transmission

agreement * but has indicated a willingness to negotiate transmission

agreements with individual city members as the need arises.

Staff believes there is a critical need for wheeling or transmission

services for MJMEUC member systems if alternative sources of power and

energy are to be made available to the smaller, less integrated power

systems throughout Missouri. Since its formation in late 1979, many

MJMEUC member systems have begun to explore power purchase and sale

agreements among themselves and with power systems in adjacent states.

Many of the systems have been successful in moving power and energy,

however, some of the more isolated (electrically) systems have not been

* As the reason for not agreeing to a blanket transmission agreement, UE cited
possible weaknesses in transmission lines and feeder lines to individual city
loads and the resultant decrease in reliability if power flows were allowed
over these " thin" lines without significant upgrading.i

. _ _
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as successful. The City of Kirkwood represents a case in point. The

City has been offered excess generating capacity in the form of power

and energy from the City of Springfield, Mo. However, to date, Kirkwood

has been unable to consummate a wheeling agreement with UE, the only

system presently capable of wheeling power and energy into the Kirkwood

distribution system.

In order to promote the most cost efficient allocation of resources (power,

energy and related services) in the area, i.e., the ultimate goal of

competition, all power systems should be able to partake of or at least be

able to explore the possibility of participating in power supply arrange-

ments that benefit their customers. Stifling competitive options by

refusing to provide meaningful assimilation of bulk power services through-

out a particular marketing area does not promote least cost allocation of

scarce resources. Larger power systems, with extensive generation and

transmission facilities tend to possess a greater degree of control over

scheduling bulk power and related services to smaller (usually non-

generating) power entities within the same geographic service area.

On-going negotiations between MJMEUC and Union Electric are intended to

open up many new avenues of power supply for smaller power systems

throughout UE's service area. Consequently, negotiations, agreements,

dealings, etc. involving both large and small power entities (within

common geographic confines) incur an inherent degree of risk to the

smaller entity, should the larger system unfairly impose its market power

into the negotiating process. To the extent nuclear licensees and/or

.. _ - . _ - -
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applicants possess significant market power, the NRC licensing process

should address, monitor and be prepared to remedy any abuse of this power

if it adversely affects the competitive process in the bulk power services

industry within the confines of the pertinent geographic market.

This problem area was not addressed during the CP review, nor were there

any license conditions required at the CP stage of review. Consequently,

if the issues being negotiated between UE and MJMEUC, principally

" wheeling", are not resolved, the potential for a "significant change"

with negative competitive repercussions is heightened. However, present
'

indications point toward a successful resolution of these issues through

! negotiations * and/or court proceedings now in progress (see Section D

below) and for this reason, staff is not recommending a positive

significant change finding as a result of the formation of the MJMEUC

and its attendant requests for bulk power services.

See letter (attached as Appendix D) to Mr. Bob Barnett, Manager,*

Engineering and Operation, MJMEUC, from Mr. R. H. Ficker, Manager,
.

Interconnection Arrangements, Union Electric Co., dated September 7,1983.

--- - - - --,w. ,, w y -- -> < g-
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D. Antitrust Litigation

The price squeeze allegation made by the City of Kirkwood, Missouri,

,

though brought before a federal judge in 1977 (after the CP review),
,

was originally identified in the Department of Justice advice letter

in 1974. The Department stated that the Federal Power Commission's (now

the Federal Energy Regulatory Commission) jurisdiction over price squeeze
,

was still pending* and the Department did not want to " rule" on an

issue that was presently before the courts on appeal. Moreover, the

letter continued,

". . . we do not feel it appropriate, particularly in the absence
of any general pattern of significant anti-competitive activity
by Union Electric, to deal with the issue in the context of this
application."**

The FERC's jurisdiction over price squeeze was addressed in FPC v. Conway:

". . . the Supreme Court directed the FERC to cons! der potential
anti-competitive efforts of price squeezes when evaleating proposed
wholesale-rate increases, but Conway does not hold that the FERC
has exclusive jurisdiction over price squeezes."***

* FERC's jurisdictional boundaries were addressed in FPC v. Conway,
i 426 U.S. 271 (June 1976).
|

| Department of Justice " advice letter", p.4, dated October 3,1974.**

| Opinion of the Eighth Circuit Court of Appeals (No. 81-1521) in***
i City of Kirkwood v. Union Electric Co., p.9, filed March 4,1982.

,
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Even though Conway paved the way for remedial action by the FERC on

price squeeze, Conway did not grant FERC exclusive jurisdiction, nor

exclusive remediat power over price squeezes:

" Enforcing the antitrust laws is not the FERC's paramount
objective, and the only remedy the FERC can grant is to reduce
the wholesale price to the lower end of the ' zone of reason-
ableness', . . . which depending on where the retail price is
set, may or may not be enough to eliminate a price squeeze." *

Even though Conway opened the way for the Department of Justice to

recommend action on the price squeeze issue addressed originally in its

advice letter, the Department has not pursued the matter further since

the Supreme Court ruling.

The matters of price squeeze and wheeling over Union Electric's trans-

nission system were issues raised in the antitrust suit brought by the

City .of Kirkwood against Union Electric in 1977. The principal stumbling

block in negotiations between Union Electric and MJMEUC has been the

issue of wheeling over UE lines. The Eighth Circuit Court of Appeals

remanded the Xtrkwood/UE antitrust case back to the District Court with

specific instructions to consider the merits of all of the antitrust

issues raised by Kirkwood -- including price squeeze and wheeling.

Staff believes that the outstanding issues between MJMEUC and Union

* Ibid.

,. _
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Electric, as well as parallel issues raised in the aforementioned civil

antitrust proceeding, will be resolved through negotiations between UE

and MJMEUC (which are continuing) and/or in the federal courts. Staff

does not recommend a positive significant change determination from these

specific issues as they will be resolved outside of the NRC's licensing

format and consequently do not warrant a Commission remedy.

E. Acquisitions and Mergers Since the CP Review

Union Electric consummated its acquisition of Missouri Utilities Co. in

1977 and is presently in the process of completing the merger of its

three electric operating subsidiaries, MU, MP&L and MoEd, into one

corporate entity to be known as the Union Electric Co.

The acquisition of Missouri Utilities Co., though completed after the CP

review, was announced and initiated in late 1974 -- about the same time

period the CP antitrust review was being completed. Technically the

acquisition represents a change since the CI' review, however, no sig-

nificant anticompetitive effects have resulted from the acquisition.

Missouri Utilities at the time of the acquisition was primarily a I

wholesale customer of Union Electric -- with only a small amount (approx-

imately 28 MW) of generating capability of its own. Missouri Utilities

was not a significant competitor of UE at the bulk power services level.

| Moreover, Missouri Utilities was not purchasing significant amounts of

power and energy from anyone other than Union Electric Co., consequently

|

|
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no competitor of Union Electric lost significant sales of power and

energy as a result of the acquis.tfon by Union Electric.
I

! The merger or consolidation of UE's three electric operating subsidiaries

creates equally insignificant anticompetitive effects as the original

Missouri Utilities acquisition by Union Electric. All three subsidiary

companies are presently wholly-owned by the parent company, Union Electric,

and the consolidation of their operations will not foreclose any signficant

portion of the bulk power services market in Missouri. Nor,e of the three,

; subsidiary companies possessed significant generating capability, Missouri

Po4er & Light with approximately 90 MW was the largest, and all three

companies were primary ~ purchasers of power and energy from their parent,

Union Electric Co. According to UE officials, the principal impetus for the

; merger rests with realizing overall economies from streamlining UE's corpor-
1

ate structure and possibly standardizing rates among all of its electric

operating systems.* Although the merger has not been completed, nor approved

by all of the necessary regulatory bodies presiding over issues raised by the
i

proposed merger, staff anticipates no significant anticompetitive effects in

the bulk power services market resultant from the proposed merger.**

Electrical- (feek, p.4, October 25,.1982.*

** Staff, voices $o opinion regarding corporate restructuring or rate-making
issues 'i esultant from the merger. To the extent these issues conform to
existing regulatory statutes, they will ultimately be determined by the regu-
latory bodies overseeing UE's corporate and operating activities, i.e.,
the Securities and Exchange Commission, the FERC and the Missouri Public
Service Commission.

.
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o

No significant portion of the bulk power services market was foreclosed

i or eliminated as a result of the Missouri Utilities acquisition nor does
1

staff anticipate any significant market foreclosure from the consolida-

tion of three electric subsidiaries by Union Electric Co. Al though

these corporate activities have occurred since the CP review and are

j attributable to the applicant, staff sees no significant enticompetitive

effects resulting from these activities and would anticipate no need

for any remedial action by the Nuclear Regulatory Commission as a resultt

of these corporate actions by Union Electric.

VI. Summary and Conclusion

Many changes with competitive implications have occurred in the applicant's
'

service area since the initial antitrust review at the construction pemit '

stage: 1) The applicant, at the suggestion of the Department of Justice,

revised many 'of its wholesale power contracts with the effect of freeing

up competitive options for wholesale customers; 2) Anticipated growth in

demand for electricity did not materialize and the high cost of money along

with escalating construction costs all provided the impetus for cancellation

of Unit 2 of the Callaway Nuclear Plant; 3) State legislation provided the

means for smaller municipal power systems to band together to form joint

action agencies, thereby enhancing thefr bargaining positions in negotiating

bulk power supply agreements throughout the state of Missouri; 4) Antitrust

litigation involving the appifcant was initated; and 5) The applicant consum-

mated an acquisition and initiated a merger involving its three electric;

,

k
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subsidiaries during the interim period since the initial antitrust

review at the construction permit (CP) stage.

.,

The competitive ramifications of each of these changes have been-

1 addressed supra and in only one instance, that involving negotiations

between Union Electric and its smaller wholesale power customers

] regarding " wheeling", did staff have misgivings about the effect upon

competition as a result of applicant's changed activities. After review

of the available data and contact with industry members in the field,

i staf f belicves that present negotiations between the affected parties
I

will result in the applicant offering meaningful transmission arrange-
!

I ments to various wholesale customers throughout the applicant's service

! crea. Moreover, staff is aware of the continuing District Court pro-
i ceeding, involving the applicant and the City of Kirkwood, Missouri,

j that will address parallel issues being discussed in negotiations by the

i applicant and its wholesale power customers. Staff believes the District
:

; Court proceeding and existing substantive negotiations between Union Electric
e

and its smaller wholesale power customers will resolve outstanding -issues,

i.e., principally " wheeling", that have arisen since the initial CP antitrust

; review. Although staff will continue to monitor these ' developments as they

evolve, staff is recommending that no affirmative significant change determ-

ination be made pursuant to the application for an operating license for

| Unit 1 of the Callaway Nuclear Plant.

.
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OCT 3 1974
.

Howard K. Shapar, Esq.
Assistant General Counsel -

U.S. Atomic Energy Commission
Washington, D.C. 20545

Re: Union Electric Company
Callaway Plant, Units 1 & 2
AEC Docket Nos. STN 50-483A and STN 50-486A
Deoartment of Justice File 60-415-91

Dear Mr. Shapar:

You have requested our advice pursuant to the pro-,

visions of Sectioit 105 of the Atomic Energy Act of 1954,
63 Stat. 919, 42 U.S.C. 2011-2296, as amended by P.L.
91-560, G4 Stat. 1472, in regard to the above-cited
application.

.

Introduction

The two Callaway Plent units to be built by Union
Electric Company are scheduled for completion and commer-
cial operation in Cetober, 1981 and April,'1983, respec--

tively. Each unit will produce approximately 1150 FM of
electricity at full power. The_ facility vill be located
in Callaway County, Missouri, five mi'es north of the
Missouri River and about ten miles southeast of Fulton,
Missouri. The total cost of the piant is presently esti-
mated to be $1,644,000,000.

The Applicant

Union Electric Co. is headquartered in St. Louis,
Missouri. Together with its two wholly-owned subsidiaries,
Missouri Power and Light Co. (MP6L) and Missouri Edison Co.
mission, / it is primarily engaged in the generation, trans-(MoEd), 1

distribution and sale of electricity to the approxi-
mately 843,000 customers of the total system. In addition,

1/ Hereafter, unless otherwise noted, reference to Union'

Electric will be understood to cover the combined operations
of the three affiliates. ;

I
;

~

\
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it supplies gas purchased from non-affiliated pipeline
companies to some 59 Missouri communities and to the Cityof Alton, Illinois, and vicinity. 2/ It also supplies
steam heating service to the downtown business section of
St. Louis, Missouri. However, of its total system operating
revenues of approximately $417.9.million in 1973, fully 95.5
percent was derived from electric operations.

Applicant's electric service territory covers a 19,000
square mile area in Missouri, Illinois and Iowa along theMississippi and Missouri Rivers. It comprises roughly the
northeastern quadrant of the State of Missouri, including
the greater St. Louis metropolitan area', as well as the
southeastern tip of Iowa and the environs of Alton, East
St. Louis and Hamilton, Illinois, just across the MississippiRiver. This area includes an estimated population of almost2,500,000.

Although the Callaway Plant will be Applicant's first
nuclear electric facility, it presently operates a number of*

steam, combustion turbine, hydroelectric and pumped-storage
' generating facilities with a total capacity of 5,789 MR. The

system's gross instantaneous peak load for 1973 was 5,138 bM.
The system cuna approximately 5,227 circuit miles of electric
transmission lines, of which at least 2,800 circuit miles
were operated at 138 kv or above, together with a large net-
work of overhead and undergroun.d cable distribution lines.
Electric operatbig revenues in 1973 totalled ?399 million,
of which 40 percent was derived from residential sales,16.8'

percent commercial sales, 36.2 percent industrial and other
large power and light sales, and 4.3 percent sales to otherelectric utilities.
Relations With Other Utilities *

Union Electric is the largest of the major investor-owned utilities in its general area. Others with uhom it
is interconnected are Central Illinois Public Service Co.and Illinois Power Co. to the east; Iowa-Illinois Gas and
Electric Co. and Iowa Southern Utilities Co. to the north;

2/ In approving a proposal by Union Electric to acquire
Missouri Utilities Company of Cape Girardeau, Mo. , a
Securitiec and Exchange Commission administrative law judge
required the divestiture of, among other things, the gas
properties of Union Electric and its subsidiaries. Thefull Commission, still retaining jurisdiction, has held
that these properties may be retained for the time being.

2

I
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Kansas City Power and Light Co. , St. Joseph Light and Power
Co. and Missouri Public Service Co. to the west, and Arkansas-
Missouri Power Co. to the south. It also has interconnection
agreements with Tennessee Valley Authority, Associated Elec-
tric Cooperative, Inc. 3/ and Electric Energy, Inc. 4/

'

Applicant is a member of the Illinois-Missouri Pool,
which also includes Central Illinois Public Service Co. and
Illinois Power Co. , and the respective portions of EEI surplus
output owned by these three utilities. It is also a member of
the Mid-America Interpool Network (MAIN), a coordinating group
which includes the members of the Wisconsin-Upper Michigan
Systems pool and various individual municipal, cooperative
and investor-owned systems in Missouri, Illinois and Wisconsin.
Through its power exchange agreements and other working re-
lationships with these neighboring utilities, Union Electric
has been able to obtain the cost and reliability benefits
available from reserve sharing and coordinated planning and
operation. These arrangements have also permitted Applicant
to take advantage of economias of scale by construction of
large generating units such as the Callaway nuclear units.

___ _ __

3/ A number of generating and transmission cooperatives
operating in the territory served by Applicant are joined
together as Associated Electric Cooperative, Inc. Assuming
respansibility for the power supplies of its members,
Associatcd owns and operates a generating plant near

- Moberly, Missouri, with capacity of 452,000 kv. Through
its six G & T members, Associated also operates 114,000 kv,

of steam power plant and 16,800 kv of diesel fuel plant
capacity. Associated is interconnected with Union Electricat several points and supplies the Applicant with about
28 MW of firm power.

4/ Union Electric owns 40 percent of the ' stock of EnergyElectric Co. (EEI), with the balance held by three other
investor-owned companies. EEI' owns and operates a six-unit
electric generating station near Joppa, Illinois, with a
total capacity of over 1,000 MR. The plant was built to
supply low cost power to the Paducah Project of the Atomic
Energy Commission under a 25-year contract. Currently, Appli-
cant receives from the plant 300 MN of firm power from EEI,
its share of generation surplus to the requirements of the
AEC contract.

'

.
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Aside from its coordination uith maior utilities,
Applicant is also a supplier of bulk power at wholesale
to a nun.bec of smaller investor owned utilities municipal-
ities and cooperatives. There are a total of d8 other
systems within or adjacent to Applicant's area. Of these,
34 buy bulk power either from Applicant or from others
such as the Department of the Interior's Southwestern
Power. Administration, Associated Electric Cooperative, Inc.,
or one of the other major investor-owned companies. At
present, 13 systema in Missouri and Iowa -- 12 municipals
and on'e cooperative -- are purchasing full requirements
of bulk power from Applicant. In those ' states three
investor owned utilities and five municipals receive
partial bulk power supply in addition to self 'enerationg
and, in two instances, purchases of bulk power from others.
Competitive Review

Our investigation of other utilities within or adjacent
to Union Electric's service area has revealed a scattering
of complaints involving Union Electric.

One of the eleven wholesale cuscomers under Uuien
Electric's FPC W-2 Electric Tariff, the City of Xitkuood,
Missouri, called attention to its opposition before the
Federal Power Commission to the company's proposed uholesale
rate increase. The City claimad that the new rates had the
effect of a price squeeze with respect to all classes of its
customers, but particularly its industrial customers. Noting
recent FPC decisions that it cannot consider competing retail.

industrial rates in its evaluation of wholesale rate increases,
Kirkwood urged that the " price squeeze" be regarded as a
situation inconsistent with the antitrust laws for which
relief in the form of a condition to the Callaway Plant
license would be appropriate. However, appeal to the courts
is still pending as to FPC's jurisdiction over price squeeze
matters. Accordingly, we do not feel it appropriate, par-
ticularly in the absence of any general pattern of
sign'ificant anticompetitive activity by Union Electric, to
deal with the issue in the context of this application.

The City of Kirkwood was also the only utility system
to make a specific request. to Union Electric for participation
in the Callaway Plant. On July 30, 1974, the Mayor of Kirkwood-
wrote the company expressing an interest in obtaining a
proposal from it for unit power purchases from the plant,
together with estimated service fees to transmit this bulk
power to the city's system. He also inquired as to fees for
wheeling power to the city from other possible-sources.
Union Electric replied on Au9ust.22, 1974, indicating that

-

it was agreeable to Kirkwood s purchase of unit power from
,

4
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the Callaway~ Plant and to working out the specifics of
; delivery and wheeling charges. It invited further discussion' on all these matters.

'

There remain for consideration .only a few instances of.

I wholesale contract provisions brought to our attention, which
i might raise some antitrust questions. Though some of these1

were found to be insubstantial, a few provisions appeared
sufficiently anticompetitive in effect to warrant action.
In its Interchange Service Contract with the City of Columbia,

' Missouri, for example, Union Electric has a provision giving;

it an effective veto over any interconnections by the City
'

with third parties beyond those presently existing. MP&L,

general rules and regulations, which are incorporated by
reference in eight wholesale contracts with municipals, give
it veto power over subsequent use of this bulk power in

j parallel with any other power source. Absent a specific
! disclaimer in the individual contracts, this gives it the
i power to prevent its municipal customers with self-generating

capacity from obtaining the benefits of economies which
1 parallel operations afford, in addition, three MP&L contracts

impose restraints against cortain uses or ressles by the
municipality withcut its consent. And, in the contract with
the City of Perry, Misscuri, MP&L also maintains an effectual -

veto over any interconnection by the City of the parts of its '

distribution system which are receiving wholesale power from
MP&L from separate' input enints. This also bars the economies
afforded by a comoletely interconnect 6d distribution cystem.i '

Finally, a provision in MoEd's wholesale contract with the
. City of Clarksville provides for an allocation of territories
j between the two utilities as well as a ban against resales to

'

others by the City.
'

These restrictive provisions have been called to the atten-
tion of the Applicant; and as a result, it has agreed to nego-.

I tiate with its contractual partners to eliminate the objection-
able features and to file amended contracts with the appropriate-

regulatory agencies. The specifics of its undertaking and the
particular changes in the contractual provisions are as indi-,

j cated in the attached letter from Union Electric.
.

.

In summary, therefore, the Applicant has agreed to seek
amendment to unduly restrictive features in its agreements;.
with wholesale customers. In the one ve n recent instance
where access to its nuclear facility has been sought, it has
indicated willingness to make appropriate arrangements.

i

!
*
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Because some time will undoubtedly elapse before the Commis-
sion can complete its non-antitrust review, the Commission
will still have the later opportunity to inquire into the
status of negotiations for unit power purchase from the
Callaway Plant prior to issuance of a license to construct
the plant. Accordingly from the information available to
us at this time, we conc,lude that no antitrust hearing by
the Atomic Energy Commission will be required with respect
to this application.

Sincerely yours,

/ E
H0c S . KAUPE.

Assistant Attorney Gene al
Antitrust Division

1
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C0PY

.Mr. Joseph J. Saunders
Chief, Public Councel and June 28, 1974
Legislative Section

. Antitrust Division
Depa' tment of Justicer
Washington, D.C. 20530

Re: Nuclear Power Plant
Union Electric Company '

Department of Justice File 60-415-91

' Dear Mr. Saunders:

Your staff has called attention to certain contract
provisions, as set forth in our submission of data in
compliance with 10 CFR 50, Appendix L, which they feel to
be unduly restrictive. While Union Elcetric Company (UE)
does not agree with this conclusion, we hereby agree to
the following so that no antitrust hearings will be necessary
regarding out application to the Atomic Energy Commission for
license to construct and operate the tuo nuclear units ac our
proposed Calloway Plant:

(1) Reference UE's FPC Rate Schedule 73, the Interchange
Service Contract dated July 18,196/, with the City of Columbia,Missouri. UE will enter into negotiations with the City of
Columbia La an attempt to modify Section 9.4 which currently.

reads:

In consideration of the benefits to be
obtained hereunder, it is agreed that the
City shall not modify or extend any existing
contracts for power interchange with third
parties nor enter into other interchange
contracts with third parties, except with the
mutual agreement of the Company. This pro-
vision does not apply to any agreements for
sales of power to present or future direct
customers of the City.

to read as follows:

Section 9.4 - Other Interconnections:

In order to maintain the reliability and
integrity of the interconnected system, to
provide for logical additions to the supply
and transmission facilities and for equitable

!

!
. _.

.
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compensation thereof, and in consideration
of the benefits to be obtained hereunder,
it is agreed that the City shall not modify
or extend any existing contracts for power
interchange with third parties or enter into
other interchange contracts with third parties
without sufficient prior written notice to and
consultation with Company and provided that
(1) such action will not at any time cause
Company or other interconnected utilities to.

experience unreliable interconnected system
conditions; (2) such action is technically
feasible for both City and Company and the
connection contemplated is electrically
capabic of providing the service contemplated;
(3) City shall ruimburse Company for all
necessary costs incurred by Company due to
such action by City uhether of a one-time

1 nature such as, but not limited to, modift-
cation of relay or metering equipment, or of
a continuing anture such as, but not limited
to, annual carrying charges related to the

. installation of additional facilities and the
increased use of Company's transmission
facilities; and (4) City provides Company
not less than three years written notice of,

any action under such contract if such accion
may cause Cempany to modify its generation or

-
- transmission plannirg. Prior to City entering

into new or modifying or extending existing-
contracts providing for interconnection with
third parties, written procedures shall be
established after consultation with Company
covering operation under conditions as may be
contemplated therein. City shall assume full
responsibility for billing demands created
under any of the operations contemplated in
this section. This provision does not apply
to any agreements for sales of )ower to present
or future direct customers of the City.

; (2) Reference Missouri Power and Light Company's (MP61)
i FPC Rate Schedule 41, the agreement with the City of Owensville,Missouri. MP&L'has agreed that it will enter into negotiations

with the City of Owensville in an attempt to add the followingi
'

sentence to Section 5 of that agreement. ';Munici,ality mayoperate its generating facilities in parallel with Utility ssystem."

2
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i (3) Reference MP&L's FPC Rate Schedule 39, the agreement; with the City of Perry, Missouri. MP&L has agreed that it will
enter into negotiations with the City of Perry in an attempt
to modify paragraph 2.D. which currently roads: " Distribution

i facilities being served from the -tan) substations shall not be
interconnected without consent of Utility" to read as follows:
" Distribution facilitics being served from the two substations
shall not be interconnected without prior notification to and

t consultation with Utility to insure safe and reliable system
operation."

(4) Reference MP6L's FPC Rate Schedule 43, the agreement
with the City of Canton, paragraph 5; MP&L's FPC Rate Schedule3

-

! 41, the agreement with the City of Owensville, Missouri, para-
-

: graph 4; and MP&L's agreement with the City of Marceline,
Missouri, which is to be submitted to the FPC, paragraph 5.
MP&L has agreed that it will enter into negotiations with.the

| above-named parties in an attempt to modify the referenced
paragraph of each contract which currently reads: " Customer
(or Municipality) shall purchase from Company (or Utility)
all energy required for its above-mentioned needs during the
fulfillment of this agreement and agrees further that it will
not use or resell this electrical energy for any purpose
whatsoever except as herein provided for without the uritten
consent of Company (or Utility)" to read as follous: "In;'

order to maintain the reliability and integrity of the inter-.

connected s .

Company's (ystem, to provide for the safe operation of theor Utility s
of information necessary) facilities, and to insure the flow'

so that Company (or Utility) may,
on a logical basis, plan for additional load on its . supply
and transmission facilities, Customer (or Municipality) shall
give Company (or Utility) reasonable cavance written notice,

*

of all proposed new aunicipal use or resale of this electrical
energy which will conctitute a substantial addition and shall
consult with Company (o.- Utility) prior to such use or resale
to determine that such use or resale is consistent with safeand reliable system operation." .

'

(5) Reference Missouri Edison (MoEd) Company's agreement
with the City of Clarksville, Missouri, dated September 4,1973.
MoEd has agreed that it will enter into negotiations with
Clarksville in an attemp'SIX.t to replace paragraph 6 of that

,

agreement which readc: Service supplied hereunder shall
not be resold by City in territory outside City and served by4

the Company, except to.those customers now being served by
City, nor shall it be sold by City to any other party for
subsequent resale," with language identical to. that set out
in (4) above.

.

|

3

- -

. .- - - . - . -. --



__.

.

'

. .

It is our understanding that the agreements as set forth
above fully satisfy all complaints as raised by your staff.i

! Please acknowledge receipt of this letter.
.

Very truly yours,

.

JOSEPH E. BIPJC
Assistant to the General Counsel '
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Mr. Bob Barnett
| Manager, Engineering and Operation
; Missouri Joint Municipal

Electric Utility Commission
c/o City Wat''r & Light Departmente
P.O. Box N
Columbia, MO

Dear Mr. Barnett: .

_

Proposed Transmission Service Agreement
Missouri Joint Municipal Electric Utility Commission

On March 29, 1983, I received from James H. White
(R. W. Beck & Associates) on behalf of the Missouri Joint-
Municipal Electric Utility Commission (Joint Municipal-

Commission) a proposed Transmission Service Agreement between
the Joint Municipal Cormission and Union Electric.;

We have reviewed the proposed agreement with regard to
what we see would be the most meaningful approach in working
with the Joint Municipal Commission and ics members in the
event. transmission service is required from Union Electric, *

Generally speaking, Union Electric has found that providing
transmission service on a care-by-case basis is-the most
practical approach. By working directly with the individual
such as the recent case with the City of Columbia, Missouri,

j time and effort can be reduced in arriving at a clear and
precise transmission service agreeme'nt. With the ever-
increasing use of the transmission system and the underlying-

low voltage system, care must be taken to protect the total
system operating integrity. Consequently, it becomes necessary

,

,

to review both high and low voltage system flows regularly.i

The approach of case-by-case handling of transmission service
requests fits well into this thinking.

Specifically, UE has concerns about the ability of
certain areas of the lower voltage. system (i.e., 34 kV) to
provide additional capacity for transmission service. It's
possible a requested path may not be available without
replacement of certain limiting physical facilities.-

Also, since only 5 of the 17 municipals are connected.,

to.UE, we are unclear.as to what rights UE would'have in'

agreeing to provide transmission servit:e to the other 13
municipals who are connected to another utility's transmission

|- system. -
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Mr. Bob Barnett
September 7, 1983 -

Page 2

After considering the above, we are not convinced that -

an umbrella type of transmission service agreement is the
proper approach. Separate agreements with each member on a "as
a need arises" basis appears to us to be a cleaner approach and
would provide maximum effectiveness in administering a
transmission service arrangement.

We are willing, at any time, to discuss a specific
transmission service arrangement with any member of the Joint
Municipal Commission on a case-by-case basis who is connected
directly with us or with another utility who is involved in
setting up a transmission service arrangement on behalf of any
of the remaining 13 members. This request can be instituted by
contacting me directly.

If you desire, I would be more than happy to discuss
this with you further.

Sincerely,<

R. H. Ficker
Manager, .,

7nterconnection Arrangements

REF/mcg

cc: Mr. R. E. Malon (City of Columbia)
Mr. J. H. White (R. W. Beck & Associates

De.nver, Colorado)
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