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UNITED STATES OF AMERICA
- NUC'_ EAR REGULATORY COMMISSION ._
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Dr. James C. Lamb
Mr. Ernest E. Hill
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)
In the Matter of ) ASLBP No. 79-421-07 OL

)
HOUSTON LIGHTING AND ) Docket Nos. STN 50-498 OL

POWER COMPANY, ET AL. ) STN 50-499 OL
)

(South Texas Project ) September 16, 1983
Units 1 and 2) )
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MEMORANDUM AND ORDER
(Denying CCANP Request To
Conduct Cross-Examination
'at Goldberg Deposition)

:.

The State of Texas is scheduled to take the deposition of

Mr. Jerome H. Goldberg, the Vice President, Nuclear Engineering & ,

Construction of Houston Lighting & Power Co., on September 27, 1983.

Citizens Concerned About Nuclear Power (CCANP) wishes to cross-examine

Mr. Goldberg at that deposition; faced with objections from the

Applicants, CCANP filed a motion dated September 9, 1983, seeking

authority to " participate" in the deposition and "to conduct cross

examination on any matters relevant to Phase II of this proceeding."

In their response dated September 15, 1983, the Applicants oppose

the motion on two grounds. First, tht.y argue that CCANP's " ample"

discovery period has expired, that it undertook no discovery of its own,

and that it should not be permitted to expand its discovery period
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through the device of participation in Texas' discovery.1 Second, the

Applicants assert that Mr. Goldberg will be a witness at the hearing and

that to extend his deposition-would be an unwarranted imposition on the

schedule of a busy executive. In contrast, CCANP asserts that "paities
.

-

at all times have the right of cross examination" and denial of that

right is a denial of due process.

We agree with CCANP that it has a right of cross-examination of

Mr. Goldberg, although only to the extent of the direct examination of

the State of Texas.3 To that extent, cross-examination of Mr. Goldberg

would not amount to an extension of CCANP's discovery period but an

exercise of cross-examination rights in accordance with 10 CFR

92.740a(d)4 and 10 CFR 5 2.743(a).5

:

1 We earlier granted Texas' request to extend its discovery period.
The deposition date, although beyond the extended discovery period, .

is one agreed to by Texas and the Applicants.

2 We understand that the NRC Staff does not intend to respond to
CCANP's motion.

t. 3 As a general rule, cross-examination on deposition need not
necessarily be limited to the-scope of the direct examination. 4A
Moore's Federal Practice 1 30.58 (1981). Special circumstances in
this case--i.e. , the expiration of CCANP's discovery period and the'
' failure'of CCANP to take any discovery, or to seek an extension of:

I its discovery period--dictate that this limitation is here
appropriate.

I -
4 "* * * Examination and cross-examination [at oral deposition] shcli

,

proceed as at a hearing."

| 5 "Every party to a-proceeding shall have the right to * * * conduct
such cross-examination as may be required foe full and true
disclosure of-the facts."|
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Nonetheless, we may ccndition discovery "on such terms and

conditions as are just." 10 CFR Q 2.740(c). Taking into account the

Applicants' intention to present Mr. Goldberg's testimony at the

evidentiary hearing, and their representations concerning Mr. Goldberg's

schedule, we find no objection to deferrino CCANP's cross-examination of

Mr. Goldberg until the evidentiary hearing. That course of action will

accommodate the scheduling needs of Mr. Goldberg without depriving CCANP

of its cross-examination rights. See NLRB v. Interboro Contractors,

Inc., 432 F.2d 854, 860 (2d Cir. 1970), cert. denied, 402 U.S. 915

(1971); NLRB v. Miami Coca-Cola Bottling Co., 403 F.2d 994, 996 (5th

'Cir.-1968); Northern Indiana Public Service Co. (Bailly Generating

Station, Nuclear 1), ALAB-303, 2 NRC.858, 869 (1975).

It follows, however, that the scope of cross-examination at the

evidentiary hearing will include not only Mr. Goldberg's direct

testimony (both prefiled and supplemental) but, in addition, all matters ,

upon which Mr. Goldberg is questioned at the deposition by the State of

i Texas. Courts have indicated that deferral of cross-examination from

! the deposition to the evidentiary hearing is appropriate where an
i

| " unlimited opportunity to question" is provided with respect to matters

which otherwise could have been covered during discovery. NLRB v. Miami

! Coca-Cola Bottling Co., supra, 403 F.2d at 996. That being so, it is
*

t

conceivable that Mr. Goldberg might have to allocate somewhat more time

f for the evidentiary hearing than if he had been cross-examined at
L
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deposition. That choice, however, is one which the Applicants have made

and which we find is permissible in'the factual situation before us.6

For the reasons stated it is, this 16th day of September, 1983

ORDERED

That CCANP's Motion to Participate In State of Texas Deposition of

Jerome Goldberg is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

.

L !/: |$ ,. / | o ;?:t,.

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE -
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| 6 We of course would have no objection if the Applicants were to
conclude that Mr. Goldberg's schedule permitted cross-examination'

by CCANP. at the deposition, but CCANP would have to be given
adequate notice. We agree with the Applicants, however, that the
likelihood of extended, unfocused examination by CCANP--beyond the

;

: scope of what we would permit at the deposition--is greater if the
( examination is conducted at the deposition than before us.
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