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Background

On May 18, 1982, Miami Valley Power Project (MVPP), an intervenor

in this proceeding, filed a motion seeking leave to file eight new con-

tentions. These contentions raised questions concerning quality assur-

ance and management's character and competence to operate a nuclear

power station. Applicants opposed this motion. Although Staff recog-

nized that there was validity to Applicants' position that MVPP's motion

was inexcusably late, it nonetheless urged that the contentions be
.

admitted in the public interest.

On July 15, 1982, we ruled that although MVPP had not met its bur-

den of justifying admission of the eight untimely contentions, the

public interest dictated that these contentions be taken up as Board

issues. Consequently, we raised the eight contentions sua sponte pur-

suant to our authority under 10 CFR QS 2.718(j) and 2.760a and informed

the Commission of our action. (LBP-82-54, 16 NRC 210.)
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On July 30, 1982, the Commission reversed our action on the ground

that we had not adequately justified it and directed us to dismiss the

eight contentions. (CLI-82-20, 16 NRC 109.) On August 2, we carried

out that directive. Subsequently, MVPP moved that the Commission recon-

sider its July 30 Order. On February 18, 1983, the Commission denied

that motion. In so doing, the Commission stated that in its July 30

order it had

... intended no view on the corrections of the Li-
censing Board's decision that MVPP had not met its
burden for reopening the hearing to consider late
contentions. The Commission has no view on whether
MVPP has met the standards for reopening or for ad-
mission of late contentions and does not wish to
entertain the matter out of the normal sequence.
Thus MVPP may seek reconsideration or further relief
from the Licensing Board or appellate review from
the Appeal Board as appropriate under Commission
rules.

(CLI-83-4,17NRC ,sl.ipop.p.2-3.)

Following the Commission's July 30 reversal of our Order taking up

the eight contentions as Board issues, MVPP also petitioned the Com-

mission to suspend construction at the Zimmer plant. The Commission

referred this petition to the Staff for consideration under 10 CFR
,

5 2.206. Staff issued a Demand for Information to Applicants which

required Applicants to address the substantive allegations of MVPP's

petition. Subsequently, on November 12, the Commission halted safety-

related construction at Zimmer. (Order to Show Cause, CLI-82-33, 16 NRC

1489). Staff, treating the Commission's action as having granted sub-

stantially the same relief as sought by the petition, issued a Directors

Decision (DD-83-02, 17 NRC , February 10,1983) which granted the

.

. - . - - , - - - . - . . - - _ - - - , . - . - - - . . - - - - - . r . - .



1

e

- 3 ,-

petition in part and denied it in part. In this decision, the Staff

specifically noted that it continued to need Applicants' response to its

Demand for Irformation (see 00-83-02, p. 3, n. 1). That response-

reached MVPP in mid-March of this-year.

Preliminary Matters

On June 3, 1983, in excess of three months following the Commis-

sion's February 18 Order, MVPP filed the instant motion to reopen the

record. Alternatively, the motion asks that we reconsider LBP-82-54.

This motion advances the same eight contentions advanced in May, 1982,

but adds supporting information subsequently obtained by MVPP. MVPP

asserts that it has met the Commission's requirements for reopening

records and for admitting late contentions. In addition, MVPP asserts

that adequate justification for our again raising these contentions as

sua sponte issues is now present.

On June 20, both Applicants and Staff filed responses in opposition

to MVPP's motion. Pursuant to this Board's Order of July 7, on July 12

MVPP filed a reply to these responses and certain additional affi-

davits.I
,

I Although the Board had indicated in its July 7 Order that, in the
event it desired further responses after having received MVPP's
reply it would so indicate, Applicants on July 15 sought permission
to respond. On being advised orally by the Board's Clerk that the
Board did not wish a further response from Applicants, Applicants
nevertheless filed such a response on August 3. That response has
not been considered by the Board. Consequently MVPP's motion that
it be permitted a further reply is denied as moot.

._.- .
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A. Jurisdiction

Both Applicants and Staff argue that this Board has lost jurisdic-

tion to decide MVPP's motion. Staff asserts (see p. 10, n. 14, of

Staff's response) that this Board lost jurisdiction on July 7, 1982,

with respect to all matters covered by the Initial Decision (LBP-82-48,

15NRC1549[1982]) save certain emergency planning matters over which

we retained jurisdiction. Staff cites Public Service Company of New

Hampshire, et al. (Seabrook Station, Units 1 and 2), ALAB-513, 8 NRC

694, 695 (1978); Virginia Electric and Power Company (North Anna Nuclear

Power Station, Units 1 and 2), ALAB-551, 9 NRC 704, 706 (1979); and

Florida Power and Light Company (St. Lucie Nuclear Power Plant, Unit No.
.

2), ALAB-579, 11 NRC 223, 225 (1980) as authority for its position.

Staff's position in this regard appears to be that no jurisdiction

exists in either the Appeal Board or this Board by virtue of the fact

that finality has attached to the matters resolved by this Board's

Initial Decision other than those over which we retained jurisdiction.

(Our retention of jurisdiction was modified and affirmed by the Appeal

Board in ALAB-727, 17 NRC [May 2, 1983]. Because LBP-82-48
.

resolved all issues save those over which jurisdiction was retained,

and because there is no nexus between the issues which MVPP now seeks

to raise and those remaining issues, Staff appears to believe that the

Commission's adjudicatory boards no longer may consider MVPP's motion.

I Staff also takes the position that jurisdiction to rule on a peti-'

tion for reconsideration has now passed to the Appeal Board, citing

Metropolitan Edison Company, et al. (Three Mile Island Nuclear
j

(
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Generating Station, Unit No. 1), ALAB-699, 16 NRC 1324 (1982) and

Philadelphia Electric Company (Limerick Generating Station, Units 1 and

2), ALAB-726, 17 NRC (May 2, 1983). Staff also points out that

MVPP made no timely motion for an extension of time to act following

CLI-83-4, and cites the Comission's Policy Statement on the Conduct of

Licensing Proceedings (46 F.R. 28533, May 27, 1981) for the proposition

that boards must satisfy themselves that such motions are truly sup-

ported by good cause. Staff concludes by attacking MVPP's i wing of

good cause for the delay in filing its motion for reconsideration.

Applicants devote considerable space to their jurisdictional argu-

Applicants etart with the premise that Licensing Boards ar5ments.

creatures of the Commission's delegated authority, citing Carolina Power

and Light Company (Shearon Harris Nuclear Power Plant, Units 1. 2, 3,

and 4), CLI-80-12, 11 NRC 514, 516-17 (1980), and proceed to discuss the

Three Mile Island and Limerick decisions, supra, as well as the Sea-

brook, North Anna, and St. Lucie decisions cited by Staff. Applicants
-

conclude that, at this point in time, this Board has only limited juris-

diction to consider the aforementioned emergency planning issues, which
,

Applicants wrongly characterize as having been remanded by the Appeal

Board.2

2 These emergency planning issues were found by this Board to pre-
clude the issuance of a full-power operating license until an
adequate showing had been made with respect to them (LBP-82-48,*

supra). This result was modified and affirmed by the Appeal Board
after considering Applicants' appeal (ALAB-727, supra). No other

(Footnote Continued)
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In its reply brief, MVPP takes sharp issue with Applicants' and

Staff's analyses. MVf/ starts its argument with the proposition that

10 CFR 6 2.717(a) gives the presiding officer jurisdiction over a pro-

ceeding until final agency action takes place. MVPP then points out

that finality had not occurred in this proceeding at the time its motion

was filed. It bases its argument on the proposition that the Appli-

cants' appeal of our Initial Decision (LBP-82-48) prevented that deci-

sion from becoming final agency action by virtue of 10 CFR 6 2.760(a).

It also notes that the Appeal Board, as the Commission's delegate, con-

ducted its' customary sua sponte review of LBP-82-48 pursuant to 10 CFR

62.770(a). (See ALAB-727, supra, slip op., p. 28, n. 23.) Finally,

MVPP notes that its motion preceded the expiration of the time period

(extended by the Conmission to July 13 in an Order issued June 13) in

which the Commission might act to review the record. MVPP cites a

number of cases as support for its position and distinguishes the
.

Seabrook, North Anna, and St. Lucie decisions, supra, relied on by

Applicants and Staff.

MVPP disagrees with Staff and Applicant on whether jurisdiction has
.

passed from this Board to the Appeal Board. MVPP relies on a previous

Order of this Board for the proposition that, because the issues which

it seeks to raise are unrelated to the issues appealed in this

(Footnote Continued)
party appealed LBP-82-48, and no party sought Commission review of
ALAB-727.

__ _ _ _ _
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proceeding, this Board retains jurisdiction to pass on its motion. (See

unpublished Memorandum and Order of March 10,1983.) MVPP thus distin-

guishes the Three Mile Island and Limerick decisions, supra, relied on

by Applicants and Staff.

We agree with the substance of MVPP's jurisdictiona.1 arguments.

We start from the premise that the applicable regulation, 10 CFR

$ 2.717(a), states that: "[t]he presiding officer's jurisdiction in

each proceeding will terminate upon the expiration of the period within

which the Commission may direct that the record be certified to it for

final decision, or when the Comission renders a final decision, or when

the presiding officer shall have withdrawn himself from the case upon

considering himself disqualified, whichever is earliest." Because the

latter two events recited in the regulations are not here applicable, it

becomes necessary to determine when the period within which the Comis-

sion might direct that the record be certified to it for final decision

expired.

The regulations indicate that this period expired on July 18, 1983,

, after the filing of the instant motion, with the passing of the time
within which the Commission might elect to review ALAB-727. Under

10 CFR Q 2.760(a), LBP-82-48 would have become final NRC action 30 days

after its issuance had not Applicants filed exceptions to it with the

Appeal Board. That action prevented LBP-82-48 from becoming final prior

to the completion of Appeal Board review. That review was completed on

May 2, 1983, with the issuance of ALAB-727. Under 10 CFR % 2.786(a).

ALAB-727 and LBP-82-48 did not become the final NRC action until the

_ - -- . _ _ _ __ _. .,- _ _ . _ . . . _
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expiration of the Commission's review period. While the specific issues

appealed to and decided by the Appeal Board are unrelated to the eight

contentions here under consideration, the Appeal Board conducted its

customary sua sponte review of the record (see slip op., p. 28, n. 23).

Thus none of the unappealed results reached in LBP-82-48 became final
*

NRC action until the expiration of the Commission's review period.

The continuance of jurisdiction over a proceeding by adjudicatory

boards until final NRC action in that proceeding divests them of juris-

diction is mandated by 5 2.717(a) quoted above. The Seabrook, North

Anna, and St. Lucie decisions, supra, cited by Applicants and Staff are

entirely consistent with this result. In each of these decisions, final

NRC action had occurred with respect to virtually all issues. The fact

that a few discrete issues remained to be resolved could not vest a

board with jurisdiction over a wholly unrelated issue.

Having concluded that the fact that agency action had not occurred

when the instant motion was filed, the question whether that jurisdic-

tion has passed from this Licensing Board to the Appeal Board must be

addressed.
,

We begin from the premise that we as a Licensing Board have the

power to rule in the first instance as to the scope of our jurisdiction.

Duke Power Company (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-
'

591, 11 NRC 741, 742 (1980). Once a Board determines that it has jurf s-

diction, it is entitled to proceed directly to the merits. Perkins,

ALAB-597, 11 NRC 870, 873 (1980).

- -- .. .- . -. . - - . - . .-.
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The Appeal Board has said that a Licensing Board retains jurisdic-

tion to reopen a proceeding at least until issuance of the initial deci-

sion, but no later than the filing of exceptions or'the expiration of

the period during which the Commission or an Appeal Board can exercise

its right to review the record. (Three Mile Island, supra.) Juris-

diction,to rule on a motion to reopen filed after exceptions have been

taken rests with the Appeal Board rather than the Licensing Board. _Id .

at 1327 (footnote omitted). Tne Appeal Board in the situation presented

accepted a referral from the Licensing Board only after the Board had
;

initially decided issues on which reopening was sought and exceptions

challenging the Board's decision on those issues had been filed. Until

exceptions to an initial decision have been filed (or where no excep-'

tions are filed), jurisolction to rule on a motion to reopen lies with

the Licensing Board. Philadelphia Electric Company (Limerick Generating
!

Station, Units 1 and 2), ALAB-726, 17 NRC (slip op. at 3-4, May 2,

1983).

The situation this Board is faced with is not one in which the con-

f
tentions on which intervenors seek to reopen the record have been liti-

,

gated and exceptions filed. Like the situation spoken to in Limerick,

no record has been compiled on these contentions on which jurisdiction

may pass to an Appeal Board for review. The Appeal Board explained in

that case that, "until exceptions are filed, there is literally no

appeal to invoke Appeal Board jurisdiction (see generally 10 CFR

il 2.762(a), 2.785) and, necessarily, an appeal board has no familiarity

with the case." Limerick, id_. at 5. We thus concluda that jurisdiction

.

L
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to rule on the admission of these eight contentions, which were filed

prior to final agency action and which have never been litigated, rests

with the Licensing Board. This is consistent with our earlier unpub-

lished ruling relied on by MVPP.

B. The Nature of MVPP's Motion

Appitchnts and Staff take the position that MVPP's motion is too

late to take advantage of the opportunity afforded it in CLI-83-4 to

seek reconsideration of or appeal this Board's ruling in LBP-82-54 that

it was inexcusably tardy in proffering its eight contentions in May of

last year. Both start from the premise that the instant motion is in

effect a petition for reconsideration. Both acknowledge that the Com-

mission effectively extended the time period to file such a motion from

July 25,1982 (ten days following LBP-82-54) until ten days following

CLI-83-4, or February 28, 1983. Both argue that MVPP's June 3 motion is
,

therefore inexcusably late.

Staff goes on to attack the motion as wholly failing to comply with

10 CFR 5 2.771(b) in that it does not advise the Board of the respects

in which MVPP considers LBP-82-54 to be erroneous. Staff argues that
.

matters which have transpired since LBP-82-54 was rendered are irrele-

vant to a petition for reconsideration, and concludes that that ruling

was correct. Applicants join in this conclusion (Applicants' Answer,

pp. 21-24).
|

Applicants also raise a related point that MVPP might well have

been able to show that, despite the fact that we raised MVPP's conten-

tions as Board issues, some discernible injury resulted to it from

.. - - .. _ ..
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LBP-82-54, thus permitting an appeal under Northern States Power Company

(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-252, 8
,

AEC1175(1975); aff'd CLI-75-1, 1 NRC 1 (1975). Applicants base their

position on the proposition that, under Public Service Electric and Gas

Company (Salem Nuclear Generating Station, Unit 1), L8P-80-27, 12 NRC

435,451(1980); aff'd ALAB-650, 14 NRC 43 (1981); aff'd, Township of

Lower Alloways Creek v. Public Service Electric & Gas Company, 687 F.2d

732 (3rd Cir. 1982), a licensing board considering an issue sua sponte

need only satisfy itself that its questions have been adequately

answered. Applicants contrast this situation to the rules under which

licensing boards must deal with admitted contentions. In the latter
'

situation, an applicant bears the burden of proof and must present a

preponderance of the evidence. Thus Applicants assert that MV:' should

have immediately sought reconsideration of or appealed LBP-82-54.

Applicants' and Staff's arguments in regard to reconsideration are

made moot by MVPP's concession in footnote 2, page 2 of its reply brief.

|
There

MVPP concedes that it has exceeded the statute of
limitations for a petition to reconsider previous~

rulings on its May 18, 1982 motion for licensing
hearings on contentions covering the same basic sub-
ject matter, and therefore withdraws the alternative
petition to reconsider that was presented in the
June 3 motion.

Similarly, MVPP states on pp. 27-28 of its reply brief that the
I

instant motion is not a motion to reconsider, but rather a new motion to
| reopen based on new facts. We treat the motion in that context.

1

i
I

c
, , . .. . - _ .- ..- . .
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_T_he Merits of MVPP Motion to Reopen the Record

A. Amici Curiae Briefs

Several organizations which are not parties to this proceeding have

filed Amici Curiae briefs in support of MVPP's motion. These briefs

assert the need to reopen the record so that the quality assurance and

character and competence issues may be resolved in full public view.

The sponsoring organizations are:

Ohio Sierra Club
Church of the Brethren, Southern Ohio District
Cumberland Chapter of the Sierra Club
Appalachia-Science in the Public Interest
Coalition for Affordable, Safe Energy

(Cincinnati, Ohio)

Applicants oppose acceptance of these briefs, pointing out that

there is no provision in the Rules of Practice which authorizes them

and that, substantively, they constitute general statements of concern

rather than legal briefs. Staff does not object to their consideration.

We agree with Applicants' characterization of the substantive na-

ture of these briefs. Given their-nature, we see no obstacle to theiri

j
!

acceptance under 10 CFR 5 2.715(a).

' B. Responses to the MVPP Motion

The City of Mentor, participating in this proceeding pursuant to

10 CFR 6 2.715(c), filed a brief response in which it points out that

MVPP's motion is based on allegations of corporate mismanagement and

| quality assurance breakdowns which took place after the hearings on

safety-related construction contentions had been concluded. In these

circumstances, Mentor takes the position that the Commission should be
,

.. . . - . . - . - . . - _ _ - .
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less concerned with procedure than with protection of the public. Men-

tor characterizes the latter consideration as the real issue and urges

that MVPP's motion be granted.

C. Existence of Disputes

In its motion and reply brief, MVPP spends much time arguing that

there are disputes over material, significant facts. MVPP concedes that

it is not necessary to trigger a hearing if the contentions are frivo-

lous or in essence only " fishing expeditions." However, MVPP argues

strenuously that such is not the case here,3 and requests the oppor-

tunity for discovery in order to demonstrate this proposition should the

Board doubt it.

Applicants do not take issue with this argument. We have no doubt

that disputes over material, significant facts exist between MVPP and

Applicants, and that these disputes are indeed vehement ones. We do

doubt whether any major disputes exist between MVPP and Staff, given
.

Staff statement that:

... if ... the basic allegations of the MVPP Conten-
tions were to be litigated in the Zimmer operating
license proceeding, the Staff position would be to
agree in general with the substance of the conten-,

tions.

|

| (Staff answer, p.12.)

3 MVPP asserts that "[t]here is virtually unanimous disagreement" in
this case. (MVPP motion, p. 38.)
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D. The Five Criteria of 10 CFR 9 2.714(a)

1. Good Cause for Failure to File on Time

In evaluating the " good cause" criterion as applied to the instant

motion, it is first necessary to consider the relationship of this

motion to MVPP's 1982 motion. We have already ioted (supra, p. 11)

MVPP's concession in its reply brief that the qstant motion,does not

seek reconsideration of our ruling that the 1S02 motion was inexcusably ,

late. Rather MVPP wishes the 1983 motion to be viewed as a new effprt

to reopen the record based on new information.

In this connection, it is interesting to compare MVPP's charac-

terization of the eight contentions in its 1983 motion with its charac-

terization in the reply brief. On page 6 of its 1983 motion, MVPP

states:

Last May 18 [May 18, 1982] MVPP submitted eight con-
tentions for litigation in licensing hearings. Dur-
ing the previous year MVPP has obtained considerable

-evidence to further refine, expand and strengthen
the contentions. The original contentions are again
presented below, refined with additional illustra-
tions learned since May 18, 1982. Thd basis for
each contention is the evidence in the previous MVPP

|

submissions .... Examples of additional supporting'

evidence are attached, as specified.
i

-

I

Thus the motion clearly sets forth that MVPP is not submitting new

contentions, but rather refinements of the original contentions based on

new information obtained since the original contentions were advanced.

|
However, after receiving Applicants' and Staff's opposition, this

characterization of the contentions changed.

I
,

l

!
|
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MVPP concedes that the new contentions are similar
to the old in that they have identical titles. But
the staff has missed the point. The titles of the
contentions are merely a means to organize the
issues in an across-the. board QA breakdown. MVPP
organized the infonnation by dividing it into eight
contentions. The infonnation could have been or-
ganized as one contention -- CFR Part 50, Appendix B
-- or as 18 contentions, according to the specific
criteria in Appendix B. In short, the general sub-
ject titles of the contentions are merely of cosme-
tic significance.

MVPP also concedes that the new contentions included
the examples that could be identified and alleged
last year. That is unavoidable, because the prob-
lems have not been solved. The distinction is that
the new evidence gathered since last May 18, and the
new instances of illegality during the last year,
qualitatively change the scope and nature of the QA
abuses MVPP is challenging, as well as the fundamen-
tal conclusions: Instead of being quality indeter-
minate, Zimmer is quality condemnable. (Supra,at
3). MVPP was not even familiar last year with many
of the specific concerns now covered by the conten-
tions. Many of the abuses MVPP seeks to challenge
had not yet occurred.

To analogize, a newborn baby is not " identical" to
the same person as an adult, even though the genes
and last names are the same. In short, this year's
8 contentions sprang from the same " family" as those
proposed last year. But they are different genera-
tions, not twins. The staff's inability to recog-

'

nize this distinction leaves its analysis largely
irrelevant. [ footnote omitted]

.

<

j MVPP reply brief, pp. 35-36.
I

And, in characterizing new evidence purportedly cbtained between'

the filing of the motion in 1983 and the reply brief, MVPP states:

In some instances, the new evidence pertains to sig-
nificant additional quality assurance (QA) viola-
tions. In other cases, the new evidence offers ile
lustrative examples to rebut or demonstrate. the in-
adequacy of applicant's responses to the NRC's Sep-
tember 23, 1982 Demand for Information ....

. - . _ _ - - _ _ _
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(Reply brief, p. 3.) Nonetheless, MVPP maintains that this new informa-

tion alone offers sufficient justification to reopen the record. (Reply

brief, p. 2.)-

Because of the different emphasis in MVPP's characterization of its

contentions, and because MVPP has abandoned its efforts to obtain recon-

sideration of LBP-82-54 holding the 1982 motion inexcusably late, we

have carefully compared the contentions advanced in 1982 with their 1983

versions. In so doing, we have examined whether the 1983 versions do in

fact raise significant new quality assurance violations not contemplated

by the 1982 contentions. Our findings in that regard follow.
4Contention 1

CG & E and its contractors have failed to
maintain sufficient quality assurance controls to
ensure that the as-built condition of the plant
reflects the final version of a design that complies
with all applicable regulations and requirements for
public health and safety, as required by 10 CFR 50,
Appendices A and B.

This Contention alleged in 1982 that construction had "... prc-

ceeded on the basis of construction aids rather than final [ approved]

, drawings ..." (1982 motion, p. 5), that design changes were not properly

circulated, and that erroneous Design Document Changes were approved.

In 1983, MVPP provided further specification of the allegations

made in 1982. The principal new information relied on by MVPP is an

4 The wording of the contentions is taken from the MVPP reply brief.

Y ' r---- + - - - , - --7--u- m + 7 -we = ----m-e-- >cw - Tw
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5evaluation in the NET Report of the design practices of Sargent and

Lundy. A portion of this evaluation is quoted by,MVPP on page 8 of its ,

motion. The evaluation indicates that, taken individually, the concerns

identified by the NET Report may be of minor significance. However, the

NET Report-concludes that the widespread nature of the concerns, when

taken in the aggregate, necessitates the need to verify the quality of

the design process. To do this, the NET Report recommended an indepen-

dent design audit. (See 6 2.5, p. 224 of the NET Report.)

MVPP also relied in part on the NET Report in its letter to the

Commissioners of May 25, 1983, requesting that CG&E be removed from

further control of the Zimmer quality assurance program. That letter is

specifically referenced as support for this Contention.

Contention 2 1

CG & E and its contractors have failed to
maintain an adequate traceability system to identify
and document the history of all material, ) arts,

components and welds, as required by 10 CFR Part 50,
Appendix B, Criterion VIII.

In 1982, MVPP alleged that it was not possible to trace the history

of construction materials because of inadequate blueprints, damage to

the materials, inadequate records, and inadequate identifying markings.
,

MVPP concluded that there was little basis to rely on the existing

|
traceability system.

.

5 Report of the NRC Evaluation Team on the Quality of Construction at|

I the Zimmer Nuclear Power Station, NUREG-0969, April 1983.

I

!

|
'

-- .. . - _ . . _ , - - - _ , - - . -
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In 1983, MVPP provided further specification to this contention.

Among other things, MVPP points to a decision to require traceability of

material only to the point of receipt rather than the point of use.

MVPP alleges that the full scope of this problem is unknown.

MVPP supports its 1983 motion with a general reference to the NET

report and certain affidavits which would be furnished if a protective

order were entered. It is not clear whether these affidavits were in

fact among those submitted with MVPP's reply brief.

Contention 3

CG & E and its contractors have failed to
maintain an adequate quality assurance program for
vendor purchases, as required by 10 CFR Part 50,
Appendix B, Criterion Vll.

In 1982, MVPP alleged that vendors were improperly placed on the

Approved Vendor List, that vendor products were inadequately inspected

and accounted for and inadequately segregated from materials fabricated

on site, and that "non-essential" vendor materials were improperly

upgraded to " essential".

The 1983 motion simply puts more meat on the bones of the 1982

' allegations.

Contention 4

CG & E and its contractors have failed to
maintain an adequate quality assurance program to
identify and correct construction deficiencies, as
required by 10 C.F.R. Part 50, Appendix 8.

In 1982, MVPP alleged that the quality assurance program suffered
.

in the following respects:

... -- - .-. ._ -. ---
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1. lack of adequate manuals;

2. inadequate training;

3. inadequate staffing prior to the establishment of the Quality

Confirmation Program;

4. inadequate inspections and audits;

5. lack of good faith efforts to comply with audit recommenda-

tions;

6. corrective actions which were prospective only; and

7. lack of independence for the QA/QC departments.

The 1983 motion adds considerable detail to these allegations

chiefly by citing illustrations from the welding program. It relies to

a great extent on the NET Report. The motion alleges that the qualiff-

cations of QA/QC personnel were suspect; that proper procedures, when in

effect, were circumvented; that QA records were inadequately controlled;

that corrective actions failed to prevent the recurrence of problems;

that equipment was improperly maintained; and that tests were improperly

conducted.

Additionally, MVPP in its reply brief, relies on the Nolder affi-
,

davit executed on July 6, 1983 to further document its allegations

concerning the quality assurance program. This affidavit apparently

represents a source of information only recently available to MVPP.

However, the allegations of the affidavit serve only to illustrate

allegations made in MVPP's 1982 motion.
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Contention 5-

CG & E and Kaiser failed to maintain adequate
controls to initiate, process anc respond to
internal Noncomformance Reports ("NRs") identifying
violations of internal or government requirements.

In 1982, MVPP relied on the November 1981 I&E Report (IE Report No.

50-358/81-13, November 2, 1981) to support this contention. MVPP -

alleged that QA inspectors were ordered not to write NRs on procedural

deficiencies, that it was otherwise unreasonably difficult to issue NRs

that an elaborate system reports on nonconforming conditions essentially

avoided accountability, and that NRs were improperly voided so that many

unknown deficiencies exist.

The 1983 motion elaborates on the 1982 allegations and relies for

additional support on the NET Report.

Contention 6

CG & E and Kaiser have engaged in illegal
retaliation against QA/QC personnel who attempt
diligently to perform their duties or who disclose
QA deficiencies outside the chain of command, in
violation of 10 C.F.R. Part 19 and Part 50, Appendix

|
B, Criterion I.

i

In 1982, MVPP alleged various acts designed to discourage the

proper discharge of QA/QC duties. These included physical and verbal

{ attacks, as well as adverse personnel actions. Retaliatory action was

also alleged to have been taken against organizations.

The 1983 motion and reply brief elaborate on the 1982 allegations

and assert that retaliatory actions against conscientious QA personnel

continue undimished.
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,
Contention 7

Reforms imposed by the April 8, 1981 Immediate
;

Action Letter ("IAL"), such as the Ouality Confirma-
tion Program ("QCP"), have beentsic_ inherently and

empirically failed to adequately mitigate or solve
the serious consequences of the OA breakdown at
Zimmer.

,

| In 1982, MVPP found fault with the QCP on the following grounds:

! 1. Too much discretion vested in CG&E;

2. The program is an audit, as opposed to a complete reinspection
'

of all safety systems; and

3. The program is limited to deficiencies identified by NRC.

The 1983 motion elaborates on the 1982 allegations and adds a new

element -- an inherent conflict of interest on CG&E's part. The motion

alleges that, as a result of legal proceedings, CG&E faces a conflict in

that discovery of construction defects important to safety may well com-

promise its position in those proceedings.

The proceedings in question are a shareholder derivative action,6

| rate proceedings before the Ohio Public Utilities Commission, and de-

mands for arbitration (and civil litigation growing from those demands)

by CG&E's partners, Dayton Power and Light Company and Columbus and

Southern Ohio Electric Company.7

0 Efros v. Dickhoner, t-1-82-1310, U.S.D.C. S.D. Ohio, filed Novem-

|
ber 15, 1982; a copy of the complaint is Exhibit 4 to Exhibit 2 to,

the 1983 motion. Exhibit 2 to the 1983 motion is a May 25, 1983
letter to the Commissioners written by GAP on behalf of MVPP.

,

7 See-Exhibit 1 to Exhibit 2 to the 1983 Motion.

!

i
R
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While it may well be true that the legal proceedings cited by MVPP

could provide motivation to CG&E, in defending its management of Zimer,

to overlook deficiencies in construction, other consequences flowing

from the discovery of deficiencies provide equal or greater motivation

in the same direction. The simple fact that construction deficiencies

may delay the comercial operation of a nuclear power plant -- in addi-

tion to the possibility that they may prompt enforcement action -- prob-

ably provides the most powerful incentive not to discover deficiencies.

For this reason we do not view MVPP's allegations that the QCP has

been " fundamentally compromised" (1983 motion, p. 28) by these legal

proceedings as raising new matters which should be litigated at this

late date. Moreover, we note that the allegations with regard to this

conflict appear to be an amplification of MVPP's complaint in the 1982

motion that the QCP vests too much discretion in CG&E. (See 1982

motion, p. 13.) Rather than seeking that CG&E's responsibilities under

the QCP be more precisely defined in order to "... guarantee a full sol-

ution for a quality assurance program ' totally out of control'" (1982

, motion, p. 14), MVPP has simply escalated its demand to removal of

CG&E's responsibilities. Hence we view the alleged conflict as new

information pertaining to an old demand.

Contention 8
.

CG & E lacks the necessary character and
competence to operate a nuclear power plant.

This contention is, according to MVPP, the most significant of its

eight contentions (see p.16, n. 7, of MVPP's reply brief). It alleges

. . . .. .-- -
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that CG&E lacks the necet-iry character and competence to operate a

nuclear power plant, relying on Houston Lighting and Power Company

(South Texas Project, Units 1 and 2), CLI-80-32, 12 NRC 281 (1980).

In 1982, this contention asserted that "[t]he most charitable ex-
,

planation for the massive QA breakdown is that CG&E abdicated its duty

to. devise a technically competent QA program and to monitor that pro-

gram." (1982 motion, p. 15.) This, MVPP had alleged, is sufficient

ground to deny the operating license.

The 1982 motion further alleges that CG&E dominated the quality

assurance program and relegated it to a secondary role vis a vis the

construction program. As to character, the 1982 motion alleged that

specific public statements issued by CG&E about the quality assurance

program and about specific hardware defects were at best inacc rate.

Additionally, the motion pointed to inaccurate and misleading statements

made by CG&E and its construction contractor, Kaiser Engineers, Inc.

(KEI) to NRC, raising the possibility that some of these may have been

intentional. The motion concluded with references to a then-suspended

, criminal investigation of CG&E's conduct and on-site illegal activities

of construction workers.

The 1983 motion adds meat to the bones of the 1982 allegations and

alleges that, rather than improve, CG&E's conduct has in fact become

worse.

On August 26, 1983, MVPP filed a motion for leave to submit addi-

tional new evidence in support of its contentions. This new evidence

consists of material apparently generated on an investigative trip by

.- - - - - . ._ _
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MVPP's counsel concluded on August 19 and a review of the Torrey Pines

Technology Report on CG&E's. management of the Zimmer project which was
,

received by MVPP on August 24. The motion also reiterates MVPP's argu-

ments in favor of discovery as a means to demonstrate that genuine dis-

putes exist on significant safety matters. Finally, the motion requests

that we review two NRC investigatives related to Zimmer which are not

yet publically available. These are identified as ".. 1) the investi-

gation by Administrative Law Judge Helen Hoyt of Thomas Applegate's

allegations of misconduct by the Office of Inspector and Audit during a

1981 investigation at Zimmer; and 2) the ongoing OI investigation of

Zimmer performed primarily by Mr. John Sinclair [ footnote omitted])."

MVPP believes th'se investigations to be highly rele-(Motion, p. 9.) e

vant to its contentions.

The new evidence generated by counsel on his investigative trip has

been summarized in the motion by contention. It pertains to Contentions

2, 3, 4, 6, and 8. We have reviewed this information in light of the

allegations contained in MVPP's 1962 motion to admit these contentions.

We find nothing in it which is not within the contemplation of the 1982
.

contentions. Hence our conclusions stated above are not affected.

The same holds true for the Torrey Pines Report. MVPP, in fact,

finds the report's conclusions add support to and confirm its conten-

tions, but does not allege that it constitutes new material not contem-'

plated by its contentions.

Because we have ruled that disputes exist between MVPP and Appli-

cants, supra, p.13, there is no need for discovery on that point.

.. . - - . . . - . - . - - - . -
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Further, we decline to review the two reports cited'by MVPP. We

have reviewed the Commission's Statement of Policy en Investigations and

Adjudicatory Proceedings (48 Fed. Reg. 36358, August 10,1983) cited by

MVPP. We do not believe that Statement is applicable to the circum-

stances presented here. The Statement is clearly applicable to infor-

mation generated in investigations that is material to issues in contro-

versy in an adjudication. While the investigative materials cited by

MVPP may well be relevant and material to its proposed contentions,

those contentions have not yet been admitted in this proceeding. Hence

they are not issues in controversy to which the investigative material

is relevant and materiai, and the Policy Statement is accordingly not

applicable.

With the preceding as background, MVPP's showing of " good cause"

may be evaluated. Preliminarily to that evaluation, it should be noted

that the issues which MVPP seeks to raise are indeed serious ones. This

fact was specifically noted by the Stuff in its support of MVPP's 1982

motion, and was recognized by this Board in LBP-82-54 (see 16 NRC at

, 214) and the Coninission in CLI-82-20 (see 16 NRC at 110). In MVPP's

view, the issues are more serious ncw than they were in 1982. Be that
,

as it may, we have made no attempt to determine degrees of seriousness.

In their 1982 form, the contentions were serious matters appropriate for

an adjudicatory hearing. They are no less so in 1983. Our inquiry, in
,

evaluating " good cause" is to determine whether MVPP has now raised

!
matters not within the contemplation of the 1982 contentions for which

there is " good cause" to justify MVPP's untimely filing. Because MVPP

,. -- -_ .-_ - _ _ . _ . - - __. . -. -. -.
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has conceded that it is too late to take advantage of the opportunity

afforded by CLI-83-4 to seek reconsideration by us of our 1982 holding

in t.BP-82-54 that MVPP had not met the standards necessary to admit late

contentions, that holding stands.

MVPP addresses the five criteria of 10 CFR 5 2.714(c) governing

admission of late contentions. With respect to the first criteria,

failure to file in a timely fashion, MVPP first asserts that it was

entitled to rely on the Staff to deal with the situation at Zimmer and

consequently was under no obligation to file its contentions until it

had received and verified information indicating that the Staff appar-

ently was not uncovering significant portions of the quality assurance

problems. This argument appears to refer more to the 1982 motion than

the instant motion.

With respect to the delay in filing the instant motion, MVPP

asserts that: first, much of that time was consumed by Comission con-

sideration of the matter; second,'it has been conscientiously partici-'

pating in the Comission's co-called third party program, a matter more

fully discussed under the second criteria; third, it was entitled to a
'

reasonable period of time to review Applicants' response to Staff's,

'

demand for information with respect to MVPP's petition to halt construc-

tion; and fourth, it had good cause to delay its decision on whether to

again seek hearings until receipt in mid-May of the Staff's April NET

!

t
!

I
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Report which, MVPP alleges, provides additional support for its conten-

tions 8

Applicants mount a generalized attack on this showing and MVPP, in

its reply brief, has responded in kind. Their arguments go to the rea-

sonableness of the timing of MVPP's attempts to have its-contentions|

taken up in this proceeding. We do not discuss these arguments because

we believe that the disposition of the " good cause" criterion is gov-

erned by the Commission's decision in Duke Power Company, et al. (Ca- .

tawba Nuclear Station, Units 1 and 2), CLI-83-19, 17 NRC (June 30,

1983). This decision was rendered after Applicants' answer was filed
.

but before MVPP's reply brief. In their answer, Applicants relied on

the Appeal Board's Catawba decision (A:.AB-687, 16 NRC 460 [1982]) which

wasreviewedinCLI-83-19. Although MVPP attacked Applicant's reliance
'

on ALAB-687 and argued that ALAB-687 in fact supported its position, it

did not discuss CLI-83-19.

In CLI-83-19, the Commission stated two basic principles governing
! intervention in NRC proceedings. The first principle requitas one who
!

invokes the right to participate to accept the obligations of participa-
.

tion. The second principle is that there is a substantial public inter-
! est in the efficient and expeditious conduct of those proceedings. (17

|

|

i

0 Because Staff limited its response to MVPP's motion to a discussion
of whether MVPP had shown good cause for a tardy petition for
reconsideration, it is irrelevant to the ensuing discussion.'

|

|

|
<
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NRC at , slip op.'pe. 10-11'.) From these principles, the Commission

reasoned:

Taken together, these principles require intervenors"

to diligently uncover and , apply all publicly avail-
able information to the prompt formulation of con-
tentions. Accordingly, the institutional unavail-
ability of a licensing-related document does not
establish good cause for filing a contention late if
information was available early enough to provide
the basis for the timely-filing of that contention.

Turning now to the specific subject areas raised by
the participants, we have the following,

observations:

1. Safety-Related Contention
'

It is well established that the Applicant carries-

rocf on safety issues. Consumers
the burden of p(Midland Plant, Units 1 and 2),Power Company

.

ALAB-283, 2 NRC 11, 17 (1975). Thus, the FSAR is
the central document for the formulation of safety
contentions. Should the subsequent issuance of the
SER lead to a change in'the FSAR and thereby modify
or moot a contention based on that document, that
contention can be amended or promptly disposed of by
summary disposition or a stipulation. However, the
possibility that such a circumstance could occur
does not provide a reasonable basis for deferring
the filing of safety-related contentions until the
staff issues its SER.

, (17 NRC at ' , slip op. pp. 11-12.)

We find the above discussion fully applicable to MVPP's showing of

good cause. We have compared the 1983 contentions to the 1982 conten-

tions and find ourselves in agreement with MVPP's statement in its 1983

motion that the evidence it has gathered "... further refine [s], ex-

pand[s] and strengthen [s] [tne 1982] contentions." (1982 motion, p. 7.)

We are unable to find any allegations in MVPP's reply brief, the affi-

davits accompanying it, or its August 26 motion which raise new matters

4

, , - - - - - - ,, v. - - - - - - . - - , , , . - - - . - - - , - -
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not within the contemplation of the 1982 contentions. As we held in

LBP-82-54, these contentions clearly could have been raised at least as

early as the end of 1981, if not earlier. MVPP's justifications for

again advancing these contentions in 1983 simply do not pass muster.

2. The Availability of Other Means to Protect
Petitioner's Interest

MVPP devotes considerable time to discussing this second criterion.

Its position is perhaps best summed up by the following statement from

page 46 of its motion:

MVPP's proposed contentions fill in the holes
left by the other responses to Zimmer's QA
breakdown. In combination, hearings and other
remedies offer a complete program. Without
hearings, the other responses combined will
leave major questions unresolved, and will
exempt significant policy decisions from public
accountability. .e

MVPP then goes on to explain the shortcomings it finds in the

"other responses to Zimmer's QA breakdown." Initially, it notes that in

its view the Commission's commitment to maintain close oversight of the

Staff's efforts in this connection is no longer in effect. In support

of its view, MVPP cites the Commission's broad delegation to the Region-
,

al Administrator of Region III to supervise compliance with the Commis-

sion's Order to Show Cause (CLI-82-33) contained in Q IV.B of that

Order. MVPP goes on to assert that, in the absence of Commission in-

volvement, there needs to be a forum to examine Staff practices. It

questions the Staff's policy of permitting the lead Applicant (CG&E) to

maintain control of the quality confirmation progru.7 (QCP) and the QA

program, alleging that this perpetuates an " empirical failure" and a

. . .

. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _
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structural conflict of interest in light of CG&E's litigation with its

partners (Motion, p. 47). .

MVPP ther, made the following allegations:

First, while not challenging Torrey Pines Technology's competence

or objectivity to conduct the management review and quality verification

program, MVPP asserts that "[i]t is unrealistic to expect that a new

organization can assimilate and evaluate the massive organizational

breakdown at Zimmer in a few months sufficiently to do more than comple-

ment licensing hearings" (Motion, p. 48).

Second, Torrey Pines substantive contribution would likely consti-

<tute an addition to MVPP's review rather than a substitute for it.

Third, Torrey Pines lacks the authority to enforce its findings;

instead it is to make recommendations to CC&E which in turn will make

decisions subject to Staff approval. MVPP finds this no substitute for

licensing hearings.

Fourth, MVPP views the Commission's Order to Show Cause halting

construction as a direct response lo its eight proffered contentions.

It also views the fact that that Order permits CG&E to remain in control

. of the QA program as a means of bypassing many of its concerns embodied

in those contentions.

Fifth, MVPP alleges that CG&E's control permits it to retain con-

trol of the substantive findings. .

Sixth, the opportunities for MVPP to informally participate in the

Staff's review activities are an inadequate substitute for hearings.

. _ _ _ - - _ _ _ _ _ _ _ _ . . _ . - _ . _ _ _ _ _ __ __ _
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MVPP thus concludes that the plan of action put in place by the

Commission's Order to Show Cause cannot fully protect its interest. It

then asserts that the Comission's reliance, in part, on its confidence

in an enhanced Staff review progrcm as a reason for its decision not to

permit hearings no longer supports that decision. MVPP then enumerates

twelve examples of alleged Staff misconduct beginning in December, 1980,

in support of its assertion. While disavowing any intent to use hear-

ings before this Board as a means to review the Staff's program, MVPP

concludes that such hearings would be a valuable addition to the Staff's

efforts, citing ten specific construction deficiencies brought to its

attention since last August.

Finally, MVPP reviews Zimmer proceedings before other fora and

concludes that none offers a substitute for hearings before this Board.

Applicants response to these arguments boils down to assertions

that Staff is adequately protecting MVPP's interests, that 10 CFR

9 2.206 has and can in the future be utilized by MVPP, and that a

hearing could result in no more relief for MVPP than is currently being

. afforded it as a result of the Comission's Order to Show Cause and

various Staff effort.9

In its reply brief, MVPP takes sharp issue with these assertions.

We agree with MVPP. The question which must be answered in connection

9 Staff agrees with this last assertion. See Staff answer, pp.
12-13.

. __ ... - _ - - - - .- . _ _ - . _ _ - _
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with this criterion is whether there are presently existing alternate

means by which MVPP's interest will be protected. Puget Sound Power and

Light Company, et al. (Skagit Nuclear Power Project, Units 1 and 2),

ALAB-559, 10 NRC 162 at 170 (1979).

While it may well be that Staff is competently discharging its duty

to protect the public interest generally, it is difficult to assert that

Staff is adequately protecting MVPP's interest in light of MVPP's criti-

cisms of the Staff's activities. Certainly Staff's program provides no

effective means by which MVPP can call Staff to account. The hearing

process was designed to and does provide such a forum. Through the

hearing process, organizations such as MVPP can and do subject Staff and

Applicant activities to public scrutiny of an intensity not otherwise

available and to the judgment of an independent tribunal.

We recognize that 10 CFR Q 2.206 provides an alternate means to

protect its interests which MVPP has and can again use. We think, how-

ever, the fact that it is a remedy largely controlled by the Staff (sub-

ject to Commission review) which does not necessarily provide for an

, adjudicatory hearing makes it inadequate in the circumstances of this

case. Given the intensity of MVPP's involvement, the extent of its
,

efforts, and the nature of its claims, we believe that, in all probabil-

ity, its interests can'only be protected through adjudication.

We emphatically disagree with Applicants' and Staff's assertion

that we could provide no more relief to MVPP than is already being

. -. .. . . - _ . .. .-.
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provided. As noted above, subjecting Applicants' and Staff's activities

to the hearing process not only provides public scrutiny of those activ-

ities but the opportunity to MVPP to have the adequacy of those activ-

ities and the necessity for remedies which it deems necessary judged by

an independent tribunal. Our conclusion stated in LBP-82-54 bears re- .

peating:

Further, we do not believe that Applicants are cor-
rect in their position that hearings on these con-
tentions would be counterproductive to or at least
ineffectual for improving the implementation of the
Zimmer QA program as Applicants seem to assert. To
the contrary, we believe that a full public airing
of this matter will not only contribute to public

-confidence,.but will also strengthen the QA program.
Subjecting this program to the scrutiny of the Com-
mission's adjudicatory process can only contribute,
not detract, to reasonable assurance that the public
health and safety will be protected.

'

16 i1RC at 215.

We find this criterion weighs in MVPP's favor.

3. The Extent to which MVPP May Reasonably be
Expected to Assist in Developing a Sound
Record

MVPP points to its past accomplishments in identifying problems

' with the Zimmer quality assurance program. Applicants note that while

MVPP has demonstrated a facility for collecting large numbers of docu-

ments, it has not'shown that it is technically qualified in the field of

quality assurance. Applicants also assert that most of these documents

were generated by Applicants, their contractors, and NRC Staff. To this

charge, MVPP asserts that it is through MVPP's efforts that Applicants

. ..
.
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have been foiled in their attempts to withhold information. MVPP also

points to 28 affidavits it has garnered.
,

MVPP certainly has demonstrated its ability to amass large quan-

tities of documents which are relevant to quality assurance problems.

The documents are, however, largely undigested and consequently diffi-

cult to review in a systematic fashion. This, coupled with MVPP's

tardiness in pursuing its procedural rights, causes us to discount to

some degree its ability-to assist in developing a sound record. None-

theless, we must conclude that this criterion weighs in MVPP's favor.

4. The Extent to Which MVPP's Interest Will
be Represented by Existing Parties

MVPP asserts that no other party to this proceeding has or will

represent its interests. Applicants assert that Staff has and will do

so. The considerations raised by this criterion are dealt with in our

discussion of the second criterion. We find that this criterion weighs

in MVPP's favor.

! 5. The Extent to Which MVPP's Participation
Will Broaden the Issues or Delay the

Proceeding
|

In addressing the fifth criterion, MVPP acknowledges that accept-'

ance of its contentions will broaden the scope of the proceeding. How

ever, it asserts that they will not necessarily delay the date of opera-
1 tion of the facility and could conceivably accelerate that date by help-'

ing "... to ensure that the current quality verification program is

definitive." (Motion, p. 61).

|

!

t
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Applicants point out, correctly, that MVPP's participation will

significantly broaden the issues in and delay the completion of this

proceeding. They do not address the question whether MVPP's

participation would also delay operation of the facility. In response,

MVPP asserts the delay in operation will be warranted and in fact

mandated by the sorry state of affairs in this case, citing, Vermont

Yankee Nuclear Power Corporation (Vermont Yankee Nuclear Power Station),

ALAB-124, 6 AEC 358 at 365 (1973).

While it is true that admission of these contentions will broaden

the issues and delay the completion of the proceeding, it is question-

able whether it will delay operation of the plant. By letter of June 1,

1983, J. Williams Jr., of CG&E, informed H. Denton, NRC, that while it

wasnotthenpossibletoprovideadefinitivefuelloadingdatq,for
purposes of scheduling licensing activities CG&E was estimating a fuel

loading date in the fourth quarter of 1984. It therefore seems entirely

possible that litigation of MVPP's eight contentions might not affect

Applicants' fuel loading date. Cf. CLI-82-20, 16 NRC at 117-118 (Dis-
'

sent of Commissioner Asselstine). We conclude that this criterion does
.

not weigh against MVPP and may weigh in its favor. However, in light of

the uncertainty surrounding the resumption and completion of construc-

f tion, it is not possible to be more definitive.
,

! E. The Balance of the Five Criteria
i
| We conclude that the overall balance of the five criteria tips
!

against MVPP. While only the first criterion weighs against MVPP's'

i

I

.
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interest, it must be deemed controlling. These contentions should and

could have been advanced long ago. Nothing new has been presented which

is outside the contemplation of the original contentions.

In this circumstance, MVPP must make a compelling showing on the

other four criteria in order to be successful. Mississippi Power and

Light Company, et al. (Grand Gulf Nuclear Station, Units 1 and 2),

ALAB-704, 16 NRC 1725 (1982). It has made such a showing only with

respect to the second and fourth criteria.

While we do not mean our conclusion to indicate that we do not

appreciate the seriousness of the issues raised, we must nonetheless

give meaning to the Commission's rulc:. The delay in filing these con-

tentions has been great, and although the issues are serious, serious-

ness of an issue does not imply that the party raising it is somehow

forever exempted from the Rules of Practice. The Rules serve the salu-

tary purpose of ensuring a fair and orderly procedure. The Commission

has stated:
'

!

|
Fairness to all involved in NRC's adjudicatory

|
procedures requires that every participant
fulfill the obligations imposed by and in

- accordance with applicable law and Commission
regulations.

Statement of Policy on Conduct of Licensing Proceedings, 46 Fed. Reg.
28533, May 27, 1981.

i

MVPP has not fulfilled those obligations. Its administrative reme-
j

dies therefore are now limited to 10 CFR 6 2.206.

|

|

|

|

:
I
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F. Standards Applicable to Reopening Records i

B,oth MVPP and Applicants have addressed'the standards applicable to^

the reopening of closed records. In LBP-82-54, we expressed doubt that i

those standards are applicable to this case. Our doubt sprang from the ,

|: .

Thefact that none of the contentions had previously been litigated. '

standards for reopening records seem to be best applied to situations in

; watch a previously litigated matter is the subject of the motion.

While we do not perceive any useful purpose to be gained by apply-

ing these standards in addition to the standards applicable to tardy

contentions, Cf. Long Island Lighting Company (Shoreham Nuclear Power
"

Station, Unit 1), LBP-83-30, 17 NRC (Slip op. p. 16)-(June 22,
'

1983), because the former standards are largely encocpassed by the

latter, the Commission has held that both must be considered. Pacific

Gas and Electric Company (Diablo Canyon Nuclear Power Plant, Units 1 and
i

2), CLI-82-39, 16 NRC 1712 at 1714-15 (1982).

MVPP and Applicants both rely on their discussions of the five cri-
I

teria for their arguments on this point. Based on our discussion of the

five criteria we find that the standards for reopening records have not I

.

been met. j

G. Contentions and Sua Sponte Authority
e

Before closing our discussion of MVPP's attempt to nave its eight ;

1

contentions admitted, we believe it appropriate to address the conten- |*

'

tions themselves.
.

When we raised these contentions as Board issues in LBP-82-54, we

did'so with the understanding that the contentions were indeed broad and

_ ._ _ . ..--. _ .. _ _ ~ - _ - _ ,_ . _ . _. __ _ _ . _ _ _ _ , _ _ _._ _ _ _ ,_ _ _ . _ . -
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that it would be necessary to further refine them in order to properly

manage the proceeding. By raising the contentions as Board issues,
,

rather than as issues raised by a party, we gained control of the con-

tentions and were in a position to refine them so as to properly manage

the proceeding.10

We point this out because, in our view, the contentions still need

that refinement. In their present state, the contentions are largely

open-ended. If litigated, virtually any new development in the quality

assurance area would become relevant. Consequently, if they were to be

litigated, the Board would be faced with a virtually open-ended review

of the Zimmer quality assurance situation.

We do not mean to rule that the contentions are inadmissible. ,In-

deed, while we have not specifically addressed this aspect of the con-

| tentions, we note that the contentions do raise matters which are liti-

gable in NRC proceedings and that consequently this requirement of the

regulations has been met. Rather, we mean only to offer our observation -

that, should MVPP be found to have satisfied the 10 CFR 6 2.714(a) cri-
|

teria, and the standards for reopening the record, attention must be
.

given to the contentions to properly narrow and refine them so that the

ensuring litigation will be manageable.

:

( 10 While we have not examined it carefully, we note that Applicants
| have raised another potential difference between sua sponte issues

and admitted contentions. This is recited at page 10, supra.

I

|

|
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MVPP has again asked that we raise the eight contentions as Board

issues (see Motion, pp. 1-2, 41). We decline to do so.

When we raised these contentions as Board issues in LBP-82-54, we

did so because we believed that the standards of 10 CFR 5 2.760a were

fully met in the circumstances of this case. Lively disputes existed

with regard to serious safety issues which had been raised by a party,

but which failed to satisfy the procedural requirements of the Rules of

Practice. Thus, under the mandate of the aforementioned provision of

the rules:

Matters not put into controversy by the parties
will be examined and decided by the presiding
officer only where he or she determines that a
serious safety ... matter exists,

we felt compelled, upon being asked to do so, to raise these contentions

as Board issues. Cf. 10 CFR Part E, Appendix A, 1 VIII(b).

The Commission, in CLI-82-20, disagreed, citing the intensive

activities of the Staff with regard to the subject matter of the con-

tentions. We are not persuaded from MVPP's motion that anything has

transpired since the issuance of LBP-83-54 which would lead to the con-

clusion that the Commission would hold a different view of the matter

now. Consequently we deny this aspect of MVPP's motion.
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|

ORDER i

In consideration of the foregoing, it is this 15th day of Septem-

ber, 1983, hereby ORDERED:

1. This Board has jurisdiction of MVPP's Motion to Reopen the

Record for Admission of-Eight Contentions on-Quality Assurance

and Character and Competence;

2. The aforesaid motion is denied;

3. All pending motions ancillary to the aforesaid motion are de-
.

nied as moot; and

4. This Memorandum and Order terminates MVPP's right to partici-

pate in this proceeding. In accord with The Toledo Edison

Company, et al. (Davis-Besse Nuclear Power Station) and The

Cleveland Electric Illuminating Company, et al. (Perry Nuclear

Power Plant, Units 1 and 2), ALAB-300, 2 NRC 752 at 758 (1975)

and 10 CFR 5 2.714a, this Memorandum and Order may be appealed

to the Atomic Safety and Licensing Appeal Board by the filing

of a notice of appeal and accompanying brief within ten (10)
.

days of the date of its service.

|

!

f
!
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,

Judges Hooper and Livingston concur but were unavailable to sign

this Memorandum and Order.

FOR THE ATOMIC SAFETY AND LICENSING' BOARD

j , _ . _ . - - .

hn H Tr e III, Chairman
DMINIS g JUDGE

Bethesda, Maryland,

September 15, 1983
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