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CHAIRMAN PALLADINO: Good morning. This meeting

will continue our discussions of the matter of the TMI

steam generator license amendment, specifically we wish to
discuss our litigation strategy should we be taken to court
on our decision on the "significant hazards" determination.

OQur litigative risk appears to be highest if we
concur in the staff's recommendation. Therefore, presuming
for the moment that the Commission does go along with the
staff, I would like to begin the meeting by having the
General Counsel discuss the steps we should take in preparing
a defense.

Of course, I could ask also the other guestion,
suppose we don't go along with the staff, then what is our
litigative risk and what defense mechanisms should we be
considering.

I pose the first gquestion first, since I gather
that is the greater litigative risk. So, before I begin, I
would like to ask if this is agreeable to everyone or if
there are some alternate approaches we might use.

COMMISSIONER ASSELSTINE: That is fine with me.

COMMISSIONER BERNTHAL: That is precisely what I
would like to hear.

MR. PLAINE: Just jump right irto it, right?

CHAIRMAN PALLADINO: Why don't we go right into it?

Bl e L R T S e
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" CHAIRMAN PALLADINO: =-- finding. If there is a

I do think it's important to stress another thing,

are we talking abcut the preliminary "no significant hazards"

consideration finding or the final, or both?

MR. MALSCH: Only the final.

COMMISSIONER ASSELSTINE: The final.

CHAIRMAN PALLADINO: And I & n't understand why
that should be so. There was a preliminary "no significant
hazards" considering finding made.

Then the staff started tc work on the merits of
the case. There was a filing for hearing. Does that mean
they had to stop in order to protect their no significant
hazards consideration determination?

MR. MALSCH: No, it only means that they had to
then proceed to make the final determination.

CHAIRMAN PALLADINO: All right, so they proceeded
but they alsoc were working on the merits of the amendment.

MR. MALSCH: Right.

CHAIRMAN PALLADINO: So, why does the final.
become the case and not the preliminary?

MR. MALSCH: 1It's just like this because the
preliminary had no operative effect. 1It's like a proposed
rule if it doen't proceed to the final.

CHAIRMAN PALLADINO: No, as I understand the law,
you make a preliminary =--

MR. MALSCH: Right.
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request for a hearing, then you make a final finding.

MR. MALSCH: Yes, but the only purpose of the
preliminary finding is to obtain public comment and develop
an administrative record on the nature of the finding.

CHAIRMAN PALLADINO: Well, if there were no request
for a hearing, the preliminary finding would te the only
one that exists.

MR. MALSCH: But it wouldn't mean anything because
there would never be any need to make any finding at all
unless a hearing is requested. The issue would be moot.

CHAIRMAN PALLADINO: But you are saying if you'make
the preliminary finding there is a request for a hearing, you
make a final finding, but you are not allowed to do any
work on the merits of the amendment in the process.

MR. MALSCH: No, no, no.

COMMISSIONER ASSELSTINE: No.

MR. MALSCH: The two can go along parallel tracks.

CHAIRMAN PALLADINO: Well, that is what I think
happened h:re.

MR. MALSCH: Oh, I'm sure that's =--

COMMISSIONER BERNTHAL: But the point of the
preliminary finding, that point in time =-- if I may butcher
the language -- where the preliminary finding is made

presumably is the point at which the staff is mentally at

least if you are -- I gather from the discussion yesterday




if you are going to interpret the law literally, that is the
peint at which some might suggest they stop, parhaps take all j |
of the information up to that time but then they have to say,
based on the information that we know at this time, we have

toc make a preliminary finding. All right?
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MR. MALSCH: That's right.

COMMISSIONER BERNTHAL: So, it is a key point in
time, if I can say that, where they are reguested to make
the preliminary finding.

But presumably, they are able to make use of all
technical information and all procedures up to that poin?
because that is the trigger point, really, where they are
required to make that judgment.

MR. MALSCH: That's right.

COMMISSIONER BERNTHAL: Okay. Go ahead.

CHAIRMAN PALLADINO: Now, having made that judcment,

are they precluded from working on the merits to protect.
their pesition?

MR. MALSCH: No.

CHAIRMAN PALLADINO: Well, then I don't understand

some of the arguments. But that is why, I guess, we are

here.
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COMMISSIONER ROBERTS: But we have an instant
case at hand.

MR. PLAINT: I understand. But I am suggesting =--

COMMISSIONER ROBERTS: Well, we don't pick and
chocse these things.

MR. PLAINE: Well, I know. But your process, it
isn't limited only to this one case. Harcld described
yesterday an on-going process in which hundreds of reviews

are conducted.
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CHAIRMAN PALLADINO: But let's go back to the
facts of the case. There was a preliminary no significant
hazards consideration finding made and it was made without
prejudging the merits.

MR. MALSCH: Nc¢, that's nct --

COMMISSIONER ASSELSTINE: That's not clear from
the documents.

COMMISSIONER BERNTHAL: Describe for me what it
means if you say it is not clear. 1I mean, why do you say
that?

CHEAIRMAN PALLADINO: The documeqt -- these things
you quote came after that decision.

MR. MALSCH: That's true.




1 gi COMMISSIONER ROBERTS: We heard Harold tell us
l
- #f yvesterday that his initial decision did not address anything
3 ‘% more than what were the considerations.
4 .i MR. MALSCH: That is not very =-- that is not
|
5 'i at all apparent from the documents that were issued. The 5
g ii documents that were issued -- E
7 CHAIRMAN PALLADINO: Well, then that is a good |
|
8 point to come back and check. But I was using his statement,
9 I say they made that one, and they presumably -- or at
10 least for the moment will you allow me to presume that they
1 made it as Harold said. |
12 Now they start with a merits review. They hear
13 that there is geing to be a hearing. Should they have
14 stopped the merits review so as to be able to protect the
15 no significant hazards consideration finding? You say, no,
16 they shouldn't have stopped.
17 So, they didn't, and that's their judgment. They
18 ! didn't stop. Now they come along and say, I am going to
18 make a no significant, final no significant hazards
20 consideration determination. Are they prevented from using
21 that information?
2 MR. MALSCh: I don't think they are prevented
3 from using the information. Bnut I think the concept
% originally was that there are two parallel tracks that you
- % can go along on reactor amendment requests. The minute the
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1 %% request came in, two issues would surface.

- } One would be, can we approve this amendment, will

3 f% it present undue risk to public health and safety.

4 % And then the separate procedural guestion, does

5 g it present significant hazards consideration.

6 I think the concept was to run along parallel 5

7 tracks. That at the same time the staff was initiating its

8 safety evaluation, it would be making a proposed interim

9 draft, no significant hazard consideration determination.

10 I suspect the concept was that well before the

1 staff got near to completion of its statement of view on

12 the safety review track, it would be making a final no '

13 significant hazards consideration determination on the other

14 track.

15 COMMISSIONER BERNTHAL: But that didn't happen

16 in this case.

17 MR. MALSCH: That didn't happen in this case. But

18 the principle is, I think, the same.--

19 CHAIRMAN PALLADINO: Why do you say =--

=0 MR. MALSCH: -- that the tracks were supposed to

21 be --

22 CHAIRMAN PALLADINO: How could you make the tracks

3 separate? I don't even find how you can make -- it's the

% same group of people. They are looking ag the merits. They

2% | are also going to make a final no significant hazards
—_u____—____‘_______—_________—___._______________x__J
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consideration finding. How can you separate the thing?

|
|
|
|
2 ' It's an artificial separation. %
3 gg COMMISSIONER BERNTHAL: Guy has a point. E
it |
B | MR. CUNNINGHAM: Yes, as we drafted the proposed i
5 rule and it pecame a final rule, we considered whether you i
6 i should have the two track and end up with a document !
7 called the final significant hazards consideration determinatipn
8 issued prior to the completion of the safety review. We

9 rejected that.

10 The contemplation was that the two would always,

11 the final SER and the final significant hazards consider§tion
12 determination, would come out together because only when

13 you reached the point where you were prepared to issue the

14 amendment was the question of whether a prior hearing was

15 necessary, relevant. So, you didn't need a significant

16 hazards consideration.

17 MR. MALSCH: I couldn't get that from the =--

18 COMMISSIONER ASSELSTINE: I don't even think you

19 need that question, though, to still be able to make a
20 separation between the significance of the issues that were
21 considered and how you resolved those issues at the end.

If you want to make the argument that the only

22

23 issue you have to loock at is whether there -- it's the

24 bottom line one on the merits. You can make that. I think
25

that's a loser. But I still thing you could make the

S Y T e R
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argument that there is a distinction between the two.
And I think you can still make that judgment of

whether there were significant issues involved at any time

in the process. It doesn't matter whether you have completed

your review or whether you ==

CHAIRMAN PALLADINO: They said that --

COMMISSIONER ASSELSTINE: That's what Harold said
yesterday. I agree with Marty, when I read the documents,
I didn't come across, come away with the feeling that the
staff had made a judgment first that there were not
significant issues involved in this process.

And second, that when they completed their review,
that there was not any significant risk or hazard involved
in the process. I did not come away with the sense that
the staff had made those two separate judgments either
early in the process or at the end of the process.

Instead, it looked like to me, that what the staff

was doing was resting very heavily on the second judgment

which is, we have looked at this. We have done an evaluation.

We have concluded there is no real risk involved in this.
MR. CASE: We have published a preliminary

significant hazards consideration. That was done, was

published in the Federal Register well before --
COMMISSIONER ASSELSTINE: I certéinly read that,

though, even at that point, a2s resting more on the second
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kind of judgment than the first.

(Simultanecus conversation.)

MR. MALSCH: Let me read you what I read to be
the operative part of the preliminary notice which ths staff
published.

CHAIRMAN PALLADINO: Where are you?

MR. MALSCH: This is the notice that the Cormission
published on May 31, 1983. It says, "The Commission,
however, proposes to determine that the application does not
involve a significant hazards consideration because
compensatory measures will be employed to provide a level of
safety in operation with the repaired generators commengﬁrate
with that anticipated of the facility had it not experienced
or needed to repair steam generators." In other words, the
level of safecy will be the same afterwards as before.

That is the same kind of determination the staff
has made in its final judgment.

MR. DENTON: Read the next sentence, too.

CHAIRMAN PALLADINO: You say that's the same as
they made in the final, is that right?

MR. MALSCH: The famous special kind of judgment.

CHAIRMAN PALLADINO: Okay. Go ahead and read the
next.

MR. MALSCH: The next paragraph?

MR. DENTON: The next sentence that speaks to it,
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it will be restored.

MR. MALSCH: "The Commission is seeking public
comments?”

MR. DENTON: I thougnt the staff was deliberately
asked, was put in the role that we are in, when the
Commission decided -- we are in the posture now of issuing
a preliminary, doing the safety review, and then issuing a
final.

Commissioner Asselstine proposed, when this was

first considered, that it would go, issue a preliminary, a

final, and then the staff would do a safety review. That was,

as I recall, the essence cf your proposal, and the Commission

didn't accept that approach.

So, I thought the Commission said, do the
preliminary; do your safety review to confirm whether you
made the right one or not, and then do a final. So, that
is the way at the moment we have been doing all of them,
preliminary, do a review, and then make a final.

CHAIRMAN PALLADINO: Can I ask, Jim, in your
thought process you are saying, make a preliminary; then
you make the final, then you do the work.

Well, now, you start with the preliminary and
let's assume there is no request for a hearing for a few
days and you start the merits review. Thgn there comes a

request for a hearing. And in order to protect the most




-3

10

11

i2

13

14

15

16

17

18

19

21

15

significant hazards finding, you have to stop that review.

COMMISSIONER ASSELSTINE: No, I am not saying that,
I don't think so. What I am saying is, when you do the
review you get to the end of the process and you do the
review, and you make your final determination.

I would say that the right determination for the
staff to make for the no significant hazards consideration
finding is whether they had to address or consider significant
safety issues in connection with this amendment.

I would say if their conclusion is, yes, w2 had
to come to grips with significant safety issues, even if‘
their bottom-line conclusion was, we have resolved those
satisfactorily, this is not an amendment that would qualify
for a no significant hazards consideration judgment.

CHAIRMAN PALLADINO: So, you are saying, any
time you have to do any analysis or test =--

COMMISSIONER ASSELSTINE: No.

CHAIRMAN PALLADINO: -~ that you preclude --

COMMISSIONER ASSELSTINE: No, I am not saying that.
What I am saying is, you have to make a judgment about the
significance of the issues that are involved. A part of that
is the amount of analysis you have to deo. But I would not
say that's controlling. I would not say that's controlling.

COMMISSIONER ROBERTS: Well, I certainly would not

say it's controlling at all.
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COMMISSIONER BENRTHAL: Jim, you have said, you
have used, I think, a key phrase here, "we have had to
consider." That scmehow implies when they make their
final judgment, that means that between the May date that
the request came in and the period during which all this
testing and what not goes on, you are saying that the very
fact that durinrg that period they were considering what
you regard as significant safety issues in itself then
says that there was a significant hazard, regardless of
what the outcome was on the data.

COMMISSIONER ASSELSTINE: That's right.

CHAIRMAN PALLADINO: But they never said these
were significant safety issues

COMMISSIONER ASSELSTINE: That's what we heard
yesterday from the staff.

CHAIRMAN PALLADINO: As a matter of fact, they
said they were not significant safety issues. They said =--

COMMISSIONER ROBERTS: On its face =--

MR. CASE: My problem with what Jim says is, that
might be a way to decide significant hazard considerations.
But that is not what the rule says.

COMMISSIONER ASSELSTINE: Okay.

MR. CASE: The rule says, you look at whether

the probability of an accident is increased, the conseguences,

accident of a new type, a reduction in margin of safety, and
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| that is just what we looked at in the preliminary and final
| significant hazards consideration.

We didn't look at those other factors that you

|l talked about because they are not in the rule.

COMMISSIONER ASSELSTINE: All right. Then I

would -- okay, then my concern, I guess my problem is that

the rule violates the statute if you interpret the rule that

way.

COMMISSIONER ROBERTS: Well, that's arguable.

CHAIRMAN PALLADINO: The law oversimplifies the
situation. It says, everything is divided into two parts,
significant and not significant. Actually, there is a
spectruu and we have to go in there and somewhere say, here
is where the dividing line is.

We said, the dividing line will be established by
these criteria and we said, hey, that's great, let's use
that. Now, why do we say that's at variance with the law?
The law said you will divide them arbitrarily into two
packages and we said, here is the dividing line. Everybody
said that's great. The Congress didn't come back and
say, your dividing line is wrong.

So, I don't see that that's at variance with the

law.

COMMISSIONER ASSELSTINE: Well, maybe what I should

do, 1 can be guiet =--

o bl
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(Simultaneous conversation)

COMMISSIONER ASSELSTINE: =-- because my arguments
are going to be laid out the other way. Go ahead.

CHAIRMAN PALLADINO: No, we are testing, I am
testing mine.

COMMISSIONER ROBERTS: Jim, let me ask you
sometning -- and I don't mean to flip words around I don't
know -- would you agree that the staff followed the
regulatison?

COMMISSIONER ASSELSTINE: I would have read cne
regulation a little bit diiferently. I would have read
the regulation =--

COMMISSIONER ROBERTS: Exruse me, I am not asking
whether you like the regulation as written.

COMMISSIONER ASSELSTINE: Okay, if you read =--

I can't give you a "yes" or "no" because my answer is, if
you read the regulation literally, I would say the staff
followed the regulation.

If you read the regulation in the context of a
legislation and its history, which is the focus on the
nature of the issues involvec and not on the merits of the
judgments on those issues, I would say, no.

COMMISSIONER BERNTHAL: But then --

MR. VOLLMER: That's the point I would like to

address a minute because everybody wants to read the word
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experience in the industry using this repair technicue as

the basis for saying it was well-accepted technology a=d

N

3 || therefore did not pose an unreviewed guestion, '

| MR. CASE: That's the nub of the argument, i you
l

will, can ycu take into account industry experience in
8 defining "new."
7 | CHAIRMAN PALLADINO: But you always take

the experience. Suppose we hzc identified that is a

10

}

8 | experience, you can't make a technical judgment withou: all
| generic problem where the rclling is better than kenetic
|

11 expansion and we did all the work and say, hey, kenetic

12 expansion is better, let's srncourage them to use it. Thén
13 somebody comes in with an aszlication and tren you say,

14 well, we are not permitted to use that experiance?

15 MR. MALSCH: Well, I think the problem is, though,
16 that jyour line cf argument is irrelevan: to the w2y the

17 | staff apprcached the problen.

18 CHAIRMAN PALLADINO: I con't understand that.

15 | MR. MALSCH: Because staff says, it doesn't nake
20 any difference how we reached the conclusior that there is
21 no significant additional risk. The only important thing
is that there was nore.

23 | No, wait a minute. The approach that we were

24 suggesting is, if you could say tha* ~- take as an exarsple

25 the issue of the validity of the repair technique, that it is
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a widely accepted technigue and there just is no serious

guestion but that it applies here. That would go strongly

| to suggest that that is not a significant technical concern.

Therefore, that issue is not a significant hazards
consideration.

CHAIRMAN PALLADINO: I thought they did that as =~

MR. CASE: But the test part that showed it was
not significant in the field as compared to the fact it was
run before the amendment was received and before we made
our preliunary finding. It was part of the record at that
time, before that time. It didn't come after our preliminary
£inding.

MR. MALSCH: I understand that.

MR. CASE: So, it's part of the industry experience
available to make the determination.

MR. MALSCH: I don't have too much difficulcy
taking into account in deciding whether the issue was a
serious one or not. But I think that is not the way the
staff approached it.

MR. DENTON: I would have problems saying we did
not consider the factors that we did consider in the review.
It seems like you want to push us to something we didn't do
in order t. make the legal argument cleaner.

I have always seen this issue as procedural verus

substantive. You could have a procedural requirement, you

-
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a very similar issue to the one we have been talking about in
T™I. We did a safety review of this new core. It's
certainly in a safe direction, it reduces embrittlement,

the rods are the same length. But there are some different
compositions inside the rods that the industry had to develop
some new ways of dealing with, and we had the review.

So, it seems to be a very similar kind of case and
that one is already there. Sc, maybe you ought to mention
that one too, Marty.

MR. MALSCH: Yes, I don't know enough about it
other than we are in court on that subject this morning.

I don't know whether the operation should be enjoined.

MR. DENTON: We have not issued a final on that
one, but it seemed to have the same kinds of elements in
that we issued a preliminary. There were no comments on
the preliminary one.

Then the applicant came in, finally he could not
run it full power without some new correlation in peaking
factors, proposed another amendment. We issued that one
to deal with some of these complicat.-ns that arose.

«» person then wiote in saying it did have some
new hazards consideration. We have not issued our final
yet. He went to court to enjoin operation with this new

core and we are about to decide whether wé issue a final or

not. So, I think the topic we are talking about today is
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amendment presented undue risk to public health and

safety, rejuired staff to address significant technical
concerns.

Now, evidence that there were indeed technical
concerns -- I don't know how significant they were =-- can
be. found in some of the preliminary reports of the

consultants that say, "Hey, listen, in the process of

reviewing this we need to address the following considerations

CHAIRMAN PALLADINO: Was that before the May 9th
or May 31lst?

MR. MALSCH: I think it was before the May 31lst
notice.

COMMISSIONER ASSELSTINE: VYes.

MR. MALSCH: But I think --

CHAIRMAN PALLADINO: The ones you quote here
were after.

MR. MALSCH: I don't think --

CHAIRMAN PALLADINO: Go ahead.

MR. MALSCH: But in addition to those, I think
if you tracked through the staff's safety evaluation, you
would see along the way additional issues surfacing, getting
addressed and then being resolved in the process.

MR. CASE: That's one of those issues which

is significant.

COMMISSIONER ASSELSTINE: That's eactly the issua,
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there may have been guestions raised in that process and
although you might have argued that if you were forceé to
stop at any point in the process it might have been

different, that when you finished the hct testing and all

the data were in at the time that you made your final finding,
it concurred with the initial finding in that both stages,
the beginning and the end, it was a reasonable conclusion.

MR. MALSCH: 1I understand that, it could be a
bette example, what I think your problem is.

Let's suppose the safety of the plant depended upon
an accurate count of the number of bricks in the foundation.
You would look at that at the outset and say, "It is not at
all obvious to me what the answer to that question is. I;
is clearly going to take a lot of time and resources to
count them."

So, if you approached the question at the initial
outset it strikes that that would be a significant technical
issue, using that terminology.

But let's suppose then you go out and hire 500
people to count the bricks one by one and tally them up.

Anc a year later, after spending, you know, two-hundred man-
years and a million dollars counting bricks you come up with
the results.

It strikes me that you could look back and say, "By

God, there just is no doubt at all that is the correct result."
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And looking back on the process you might be able to

conclude that indeed what I thought might be a siganificant
technical issue on reflection turns out not .0 be one.

COMMISSIONER BERNTHAL: Ah, but see, you are
arguing the opposite point.

MR. MALSCH: What I am saying =--

COMMISSIONER BENRTHAL: My argument was that
initially they said that they thought it was --

MR. MASLCH: I know that.

COMMISSIONER BERNTHAL: =-- not a technical issue.

MR. MALSCH: I will say that there is room for
argument, I suppose, that what Congress had in mind was :
just the preliminary state judgment. But I don't think we
are willing -- I don't think we would go that far. I
think we would say, "You can't take into account the review
process as it has been conducted and do a kind of a
retrospective judgment on how, having completed the review,
whether the issue still appeared to be at least a significant
one.

CHAIRMAN PALLADINO: But how can you flaw the
procedure where you made the preliminary one. Now you
made that, and let's assume for the moment you made that.
Now you go to the merits. Are you prevented, must you
again say, "Oh, I found this without the merits?" I

think the preliminary one is the only one we are talking
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about. And is the only cone the law addresses.

MR. MALSCH: Well, let me say first of all, the
preliminary judgment ==

CHAIRMAN PALLADINO: Talks about the outset.

(Simultaneous conversation.)

MR. MALSCH: Okay, the judgment the staff made
was not a judgment about safety concerns. They made the
same kind cf judgment at the outset that they have reported
now in the final.

CHAIRMAN PALLADINO: Incidentally, the other thing
I wanted to remember was, you asked for the next sentence,
the next sentence was the right one. Did you find the :
right sentence?

MR. MALSCH: VYes.

MR. CUNNINGHAM: I have it.

CHAIRMAN PALLADINO: It sounded like it was
pertinent.

MR, MALSCH: If ycu mark it up, I can read it here.

CHAIRMAN PALLADINO: It sounded like it was
pertinent.

(Simultaneous conversation.)

CHAIRMAN PALLADINO: Marty is going to read this
sentence.

MR. DENTON: It was part of the same sentence.

The guestion is, as the staff saw it at the time in May here,

-
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was whether or not operation with this amendment would pose

-
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|
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2 the kinds of issues presented in 50.92, and what this answered
3 was that it did neot involve a significant safety consideration;
4 i%because compensatory measures will be employed to provide x
{ |
5 %Ea level of safety commensurate with that anticipated at i
1
6 !ithe facility if it had not experienced a need to repair the :
| i
7 steam generator. §
l
8 I think the distinction being, we, the staff did i

9 not have a problem then and today concluding that operation
10 with steam generators repaired by this technique would not
11 present new risk.

12 Now, the only question was, was the repair

13 adegquate. We did a lot of review on the repair to be sure
14 they had all the fight factors in place and that went on
15 and on for quite a while.

16 The real issue seems to be, people want to push
17 us into this procedural -- I mean, are we dealing in a

18 substantive world or are we Cealing in a procedural world.
19 That is the difference I see in trying to read it. I felt
20 the regulation as finally approved put us in this mode of
21 issue a preliminary with our best judgment in it; do the
review, and then at the end see whether or not the review

had confirmed the preliminary one or not.

22
23
2% If it didn't confirm it, we would change it., If
2

it did confirm it, and it confirmed our view that operation
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there significant issues related to those three factors

that you have to consider in reaching your judgment on the
validity of this amendment.
If there are significant issues related to those

three factors, I woulé say it is not a new significant

6 | hazard consideration amendment.

7 i If you can say either at the beginning or at the
8 end that there just aren't significant issues, you didn't

g have to deal with significant issues related to those

10 factors, then I say you are home free.

1 CHAIRMAN PALLADINO: Well, didn't he do that that
12 at the preliminary? '

13 COMMISSIONER ASSELSTINE: It sounds like from

14 what the staff said yesterday and said today -- well, I

15 don't know. I mean Harcld, I thought, was saying, we really
16 did focus on the substantive development, that's the way

17 we read the rule.

18 I thought Ed was saying, well, we did both. But
19 it's not reflected -- at least I didn't read the documents
20 as reflecting that the staff did both, either at the

21 preliminary stage or more particularly at the final stage..

COMMISSIONER BERNTHAL: Let me just -- I want

22

23 to speak specifically, if I might, to the point that Jim
2 raises. You intermixed the terminology "sigrificant issues"
25

with "significant hazards." You exchanged them and maybe

AT PRSI R S e TR e T
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that =--

COMMISSIONER ASSELSTINE: The significant hazards
consideration. I read that as saying, are there significant
safety issues involved.

COMMISSIONER BERNTHAL: It means the same thing,
in-other words because what I wonder is whether =--

COMMISSIONER ASSELSTINE: The legislative history
mixes the language up, too. People talk about significant
safety guestions, amendments involving significant safety
questions.

COMMISSIONER BERNTHAL: But it almost brings me
to the technical question of whether we are not in the same
vein arguing about repair versus hazards in operation.

Now, there is no question -- and this point came
up yesterday ~-- that there was a repair process where our
staff were very sensitive to the repair being carried out
properly. But that at no point did they have any doubt --
I gather -- that if the repair were done properly by this =--
from the research that had been done a year earlier by
this proven technique that in fact then there was no
significant hazard for operation of the steam generators.

That, then, gets back again to the guestion of
whether in your mind -- you know, I am really inquiring as
to your legal judgment here -- whether in your mind any

repair technique of this magnitude for a nuclear steam
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generator just auvtomatically would have raised significant

2 || hazards considerations for operation, as opposed to the

3 | repair process,

4 E Now, is that irrelevant if you are trying to make

5 q your case in court or not?

6 f COMMISSIONER ASSELSTINE: I think that is part of
I

7 the guestion how significant the issue is involved in this

8 kind of a repair technigue in this application.

9 MR. MALSCH: That means that the NRC iteslf

10 described what it meant by no signficant hazards

11 consideration when it went before the Congress to get the

12 || Shelly =--

13 COMMISSIONER BERNTHAL: But for operation, see.

14 I think that is the key that Harold focuses on.

15 MR. MALSCH: But they were described as, "Amendments
16 that involve no significant guestions of public health

17 and safety." Amendments that, "do not have much to do

18 with safety."
12 I mean, even the Commission's own description
20 of the amendment to the Congress emphasized not the bottom

2 line, significant additional risk, but rather the emphasis

2 was on the significance or existence of safety questions.
23 CHAIRMAN PALLADINO: But at the preliminary stage,
24 | that is exactly the finding they made.

MR. MALSCH: That is not -- I don't know what

i b
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they had in mind.

CHAIRMAN PALLADINO: You try your information but
if you don't allow us to use the technical knowledge we
have gained over the lifetime of man, we can't make any
judgments. You have to make a judgment.

MR. MALSCH: 1I agree. think you can use the
information. I think the critical guestion is how do you
use the information. I think that there is no question
but that you can use it. But it is how you use 1t. It's
a hard line =--

CHAIRMAN PALLADINO: Well, I don't know what ycu
mean, how you use it,

MR. MALSCH: Whether you use it to conclude that
things are ckay or whether you use it to conclude that
things are okay but, "Boy, we sure had to wrestle with some
tough ones to reach this conclusion.”

COMMISSIONER ASSELSTINE: That's right.

COMMISSIONER BERNTHAL: But not on the fundamental
issue of whether, if the repair was carried out correctly,
the steam generator would be safe to operate. Maybe that's
not important.

COMMISSIONER ROBERTS: Oh, I'm -- it may be.

MR. DENTON: We felt that was enough of a guestion.
I1f they had proposed to operate with a diesel generator

out of service we would probably come to a different issue
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because that would have changed the nature of operation.

COMMISSIONER ROBERTS: The example that you
described, the eleven trying to probe you from memory, they
had a two-locp reactor and they wanted to operate with
one loop. That's significant.

COMMISSIONER ASSELSTINE: But if you applied that
logic, I don't see how you get away from the fact that any
repair is a2 no significant hazards consideration repair.

I mean, I don't see, for example, if you had a steam
generator replacement, if the licensee came in and said,
"Look, we are going to rip it out =--

CHAIRMAN PALLADINO: A replacement, I don't c;re.

COMMISSIONER ASSELSTINE: Well, a replacement.

We are going to rip it out. We are going to use established
and proven welding technigues to put the new one in, and
there will be a brand-new steam generator.

MR. CASE: Just like the old one.

COMMISSIONER ASSELSTINE: Just like the old one,
original licensing basis.

COMMISSIONER BENRTHAL: What would your finding be?

MR. DENTON: Why, I think we would permit that
under 50.59 if it did not pose unreviewed safety questions
and was done exactly in accordance with the application,
it would be a repair. |

The only reason this got in to us for review, as
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MR. MALSCH: Right.

MR. VOLLMER: It was not to authorize the regair.

ey s
N e amarSsmar * -~
148 anmencment == no

t

ning in this amendment authorizes the
repair.

MR. MALSCH: §o?

MR. VOLLMER: So, the guestion is, is this
methodology that is beinyg used here one that gives you the
eguivalent level of safety for that steam generator. That
is the issue. And the staff has consistently answered "yes"
to that guestion,

MR. MALSCH: That's the merit guestion all over
again. '

COMMISSIONER BERNTHAL: But the.pcint is that the
safety question, if any, was only in the repair and that's
not, as I understand it.

MR. MALSCH: Well, let me say that is not entirely
clear from the documents. For example, there was
extensive investigation and study s to whether materials
other than the steam generators were affected by the
corrosion. That in itself was an unreviewed safety question
and would regquire some effort to resolve. I wouldn't know
how to characterize it.

CHAIRMAN PALLADINO: You say not related for

the repair of the tubes?

MR. MALSCH: That is not directly related. 1If
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you look at this and say the only issue is whether the tubes
were repaired properly, that does not take into account the
fact that a lot of effort was underway to determine whether
or not other repairs needed to be made.

CHAIRMAN PALLADINO:

But that is not at issue here.

MR. MALSCH: Well, no. The minute you start to
define this narrowly, the minute you start to define the
amendment narrowly is only involving approval of completion
c* the repair technigue, then you end up having a lot of
other gquestions surfacing such as, should other components
have been repaired.
MR. CASE: That was not the subject of the

amendment. I grant you, in all regulatory responsibilities
we have to go up there and see if things happened that
they are not repaired yet.

MR. MALSCH: I agree.

MR. CUNNINGHAM: And that would be dealt within
the enfcrcement process.

MR. MALSCH: Wait a minute, think about this.
Let's suppose that there was, let's say the staff was
concerned, let's say this primary system piping was affected
by the corrosion and it was not apparent one way or the
other whether that was the case but the staff was concerned

about it.

Would operation of a reactor in the face of
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uncertainty about corrosion in primary system piping pose
an unresolved safety question that would rewuire a license
amendment under 50.59?

MR. CASE: It might, that is what you had to look
into,

MR. MALSCH: All right, okay.

MR. CUNNINGHAM: That's not a basis for denying
this amendment if you take enforcement action to say, "Don't
operate the reactor until we clear up that other question."

MR. CASE: on the primary system, that is an
enforcement type .of action,

MR. MALSCH: Not necessarily because if you would
say that this presented an unreviewed safety guestion, then
the applicant needs an amendment to operate lawfully, and
that amendment goes to staff review of the extent of the
corrosion.

CHAIRMAN PALLADINO: But suppose there was no
repair necessary to the steam generator and the situation
obtained that you described, what would you do?

MR. MALSCH: You could be back in the same situation
here.

CHAIRMAN PALLADINO: But that's not related to
this case.

MR. MALSCH: Well, it would be. It would be -~

CHAIRMAN PALLADINO: That's related to a different --+
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MR. MALSCH: == it woulé be the minute you start

to construe this amendment extremely narrow.y s¢ as to exclude

a class of safety issues that are not directly related to

repair.

CHAIRMAN PALLADINO: I still can't escape the
preliminaries. It seems to me that is crucial.

MR. PLAINE: Well, but I am taking them step by
step now =-

CHAIRMAN PALLADINO: I gather we seem reluctant
to address, or there seems to be some reluctance to address
the preliminary no significant hazardous consideration
finding. I think that is crucial. That was the cne that
was made, I think, in accordance tc the rules.

Then they started on the merits and after they
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got the merits there is nc reason why they should igncre the
merits and they say, yes, no significant hazards.

But as long as you are c¢oing to make a preliminary
one, that is the one that the law says, you do it at the
outset or at least the history says, éo it at the outset.

Ané that's the outset.

MR. CUNNINGHAM: But the guestion beccmes, is it
nc sicnificant "new" safety gquestion.

MR. MALSCH: That's fair.

(Simultaneous conversation.)

MR. PLAINE: That's fair.

MR. CASE: These three tests are a surrogate for,
are there any significant safety issues. That is what
the regulation says. The way to make that finding is to ¢o

through those three tests.

(Commissioner Gilinsky enters hearing room.)
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MR. DENTON: It seems, though, the guestion is,
if the staff sends cut one gquestion tc an applicant on an
amendment, obviocusly we don't ask the guestion unless we
are interested in the answer. That answer trips it over,
whereas if you push to the limit on the procedural side,
arything we guestion, then, you would have enough opportunity
for advance hearing on.

And we certainly sent out guestions on this. That
was the substance of the safety review. So, I can't put
the staff édown for thoroughly probing the adeguacy ¢f the
repair. That is what they did in a normal safety review.

So, they don't want to say their guestions were
£rivial guestions. They askec a lot of probing questions
and got answers back, all of which confirmed the conclusion

that operation éid not increase risk.
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COMMISSIONER BERNTHAL: Well, it's significant
safety question for operaticn following a cepair properly
carriec cut, it seems to me. I think Jim has laid before us
a very good analogy and I confess somewhat to my surprise,
Harcld says, "Yes, you can lock in a whole new steam
generator and carry out your repair and we woulé allow that
without a significant hazards finding."

(Simultaneous conversation.)

MR. DENTON: Provided it's identical to the one
that we =--

COMMISSIONER BERNTHAL: That's right, provided
it's identical.

(Simultaneous conversation.)

COMMISSIONER BERNTHAL: But then I also have to
come back and ask the guestion for the repair process,
suppose they had repaired this steam generator by plugging =--
let's just suppose that's what was done, the same magnitude
of repair -- would you have argued that that required a

significant hazards --
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COMMISSIONER ASSELSTINE: Oh, no because it is
| not an amendment to the license. What triggers this whole
usiness is the fact that the process used by the licensee
| in this case would require an amendment to the license. That
' is why we have to go through this,

MR. CASE: That's -- to your steam generator.

COMMISSIONER ASSELSTINE: All right, okay.

(Simultaneous conversation.)

COMMISSIONER GILINSKY: That why in previous
proceeding and where hearings took place would have
encompassed that.

MR. CASE: It has to change.

' MR, SINTO: Excuse me, I am Joe Sinto.

COMMISSIONER ASSELSTINE: Go ahead.

MR. SINTO: We have been talking about the
hypothetical.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN FPALLADINO: About the what?

MR. SINTC: We have been talking about hypothetical
steam generator replacements. We have had three real ones.

(Simultaneous conversation.)

MR. SINTO: It wasn't simply the matter of
heliporting the steam generator out of place --

(Laughter)

MR. SINTO: The containment cpens and has to be
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COMMISSIONER GILINSKY: It seems tc me there are |
two gquestions --

MR. PLAINE: There are twe views.

COMMISSIONER GILINSKY: =~ ore is, wiat is the
interpretation cof the law.

MR. PLAINE: VYes.

COMMISSIONZR GILINSKY: And the other is, how do
you apply it in this case, and whether the "considerations"
means that thore was an important guestion, however you
resolved it, or whether it means that in the end it turned
out okay.

MR. PLAINE: I think the difference is between
the definition I think Harold Denton has applied, namely,
no significant additicnal risk as the test =-- significant
safety questions. That is the word where the difference is.

CHAIRMAN PALLADINO: But there is another
interpra=tation that has to be made. Does it apply only
to the preliminary? ec it not apply to the preliminary,
does it only a.» ~ * +:he final?

The interpretation is that you use it at the
out.:set. At the outset they made a finding -- at least they
sc claimed -~ they made a finding without consideration of
the merits. They said there were no significant safety
concerns, and then they proceeded to go to look at the merits.

-

So, 1 think procedurally they are okay. But we
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need your interpretation as to whether a final =--
COMMISSIONER GILTINSKY: What is your interpretation
of whether the law requires there to be =--
MR. PLAINE: A significant safety gqguestion.

COMMISSIONER GILINSKY: -- guestion. Okay. I guess

1 am inclined to that interpretation. You can still come

out both ways on this, it seems to me, in this cas=2. But
it is important that we agree on what --

COMMISSIONER BERNTHAL: Agree on what the law is.
I think if Guy would give his opinion, it might be somewhat
different.

MR. CUNNINGHAM: I was going to observe that to a
large extent this debate is a repeat of the debate at the

time the Commission adopted the rule. Ed Case and I were

| sitting here at the table and he was asked to describe in

some hypoth2tical case how you would decide whether or not
there are no significant hazards considerations as a pro-
cedural matter, the issue rather than the merit.

How can you ever decide that there is no increase
in risk without looking at the merits? I think it was the
general feeling that there has to be some look at the merits.
And yet, we were alsc looking at the legislative history
where Congress was well aware of the criteria which we have

been applying for 15 years, and said those appeared to be

the right criteria.
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are two ways to read the regulations. You all read it |

2 | one way, I can certainly understand why you read it that way.
3 | My problem is, I view reading the regulations that way as

being inconsistent with the statute. But I understand that

-

5 | that is not tne judgment you all made. You took the
{ |
6 ? regulations, you read them literally, and you applied them |
! that way. |
8 COMMISSIONER GILINSKY: When we adopted those
’ regulations, we unfortunately dropped a number of examples
10 which would have been very helpful here.
u COMMISSIONER ASSELSTINE: But I think it's also
12 fair to say that one of the reasons the staff is here is,
13 they want guidance from us about whether they are flying
4 this in the right way, which puts it right sguare in our lap.
15 (Simultaneous conversation.)
16 MR. CASE: Considerations, they are not dropped.
" The examples don't help. We have to deal with this problem.
1 CHAIRMAN PALLADINO: I am still concerned by
19 the fact that we don't want to refer to the preliminary
0 no significant hazard consideration. That was the outset
a and they claim that they made it without addressing the
2 merits.
B Now, after you have made that, I think you have
» complied with the Shelley Amendment. They used those
» IJ criterion making them, then they went ahead with the merits.
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il for a court review.

|
|
| CHAIRMAN PALLADINO: Well, I think we are up to

'the time. Let me ask you one guestion anéd then see 1f we

il . s &
l;can glve some gulicance.,

f If we want to go the other way, is the problem with
\defending it not significant, not great?
| MR. MALSCH: I don't think it's significant.
COMMISSICNER BERNTHAL: Can you give us some odds
either way and maybe come up with three opinions here?
CHAIRMAN PALLADINO: Well, I was trying not to
prejudge how we are coming out, although I think I could do
it -- well, I'm not sure.
COMMISSIONER ROBERTS: It is unclear to me.
MR. MALSCH: Let me tell you what we are suggesting.
We are suggesting =-- I think one problem that we have is
that I think the staff made a good-faith effort to comply
with the regulations as literally they were written.
COMMISSIONER ROBERTS: Jim doesn't disagree.
COMMISSIONER ASSELSTINE: Aksolutely not.
MR. MALSCH: I think we have a problem with reading
them that way with the knowledge that we have of the
statute and legislative history. All right.
But the fact remains that the staff is using this

approach, I think, in every other amendment.case that they

have. So, we are not really talking here about in a large
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CHAIRMAN PALLADINO: Let me suggest, we are ¢oing
to try to make a decision next Friday, we hope to get
the notation votes before next Friday. But meanwhile you
and the staff may want to think about hcow you would defend
it, i£f it goes that wiy.

COMMISSIONER BERNTHAL: Can I make one comment?
One of the things 1 wanted to talk abcut in this meeting --
anéd we are not goingc to have time -- is, Jim has raised a
very important issue, I think., I wish we would have time
for him to elaborzte on it ané this is a guestion which he
probably knows better than anycne here, whether there was
some understancding, anéd good-faith understanding, with the
Congress that we might breach if we simply sort >f »low
ahead and cast our votes, ané throw it to the wind, so to
speak.

At the very least it seems to me that the
posture that the Commission adopts, if the Commission chocses

te finéd in favor of the staff here, in favor of this

finding, I should say, it is terribly important that we
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understand what's at stake here. We have made this £finding
knowing full well what is at stake because we expect to be
taken to court and we are geing to resclve this problem in
court. |

I wish that we would give that some thought hefore
we just plunge ahead.

COMMISSIONER ROBERTS: But are you telling me that !
I have some responsibility for some agreement Peter Bradford
may have made?

COMMISSIONER BERNTHAL: No, no. I am just saying
that we ought to give a little thought to the posture that
the Commission takes if it makes a decision of this type
because my understanding is that there were good-faith
uncderstandings with the Congress.

COMMISSIONER ROBERTS: Between who?

COMMISSIONER BERNTHAL: Between the Commission,
the Congress -- I don't know. I mean, this is an issue =--

COMMISSIONER ASSELSTINE: I think it's more a
guestion of the representations that the Commission made in
asking for this legislation,whether action in this particular
case is consistent with those representations.

COMMISSIONER ROBERTS: But do you feel any
obligation to withhold, to carry out a commitment Dick

Kennedy made?

COMMISSIONER ASSELSTINE: I don't feel any particulaj
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ed about getting legislation
riptive and detailed,

of the Commission.

We have now asked for legislation that would give

some areas. If the Commission has
"We want this authority
a whole bunch of
really inconsequential" and
around and uses this authority for an
ificant than that,
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Once having been burned, those pecple may very

L]

well not ever give us anything with much flexibility in the
future.

But that is a consideration.

CHAIRMAN PALLADINO: May I sugces:t that 0GC, may-
De werking with ELD, identify what we oucht tc readé =o cet

the flavor of past commitments with the Congress.

Well, okay, I think maybe we have dcne as much as
we can do this morning.

COMMISSIONER ASSELSTINE: Yes.

CHAIRMAN PALLADINO: We will stand adjourned.
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