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In the Matter of Docket Nos. 50-443-CL
50-444-0L
PUBLTC SERVICE COMPANY (ASLBP No. 82-471-02-0L)

OF NEW HAMPSHIRE, et al.
(Seabrook Station, Units 1 and 2) September 12, 1983

ORDER ~
(Granting an Extension of Time
and Amending the Service List)

On September 9, 1983, this Board was contacted by Charles Cross,
Esquire, a newly-appointed representative of the Town of Hampton, N.H.
He requested a ten-day extension of time to file contentions on the
local radiologica® emergency response plans. In order to encourage the
obtainment of legal representation by interested municipalities, the
Board granted the request. The Town of Hampton has until September 19,
1983 to file its contentions. The Board hereby reaffirms that decision.
A copy of the Commission's Rul>~ of Practice is attached for the
convenience of Hampton's new representative.

The Board aiso directs the parties to amend their service lists by
deleting:

John B. Tanzer
Town of Hampton

5 Morningside Drive
Hampton, NH 03842

140047 830912
gggqanocn o SR




and adding:

Charles Cross, Esq.

Shaines, Madrigan, & McEachern
25 Maplewood Ave.

P.0. Box 366

Portsmouth, NH 03801

IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND

LICENSING;BOARD

Helen . Hoyt, Chairpers
ADMINISTRATIVE JUDGE

September 12, 1983
Bethesda, Maryland
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RULES and REGULATIONS

TITLE 10, CHAPTER 1. CUDE OF FEDERAL REGULATIONS - ENERGQY

2.107 Withdrawal of spplication.
2108 Denial of application for fallire to

supply information.

2.108 Effect of timely renewal application.
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submitials for design revicw or arly
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2.70¢ Scope of subpait.
2.700a Exceptiona

2701 Piing of documents.
2702 Docket.

ings.

2714  [ntervention.

27142 Appeals irom certain rulings on pe-
titions for leave Lo intervene and/or re-
quests for hearing. -

2715 Participation by & person not & party.

2.715a Cornseolidation of parties In conatrue:
tion permit or operating license proceed-

jurisdiction of presiding officer
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2.718 Power of presiding officer.

2.719 Separstion of functioms.

2.720 Subpoenss.

2721 Atomic safety and licensing hoards.

2.722 Special assistants Lo the presiding of-
ficer.

Morions

2730 Motions.

2731 Order of procedure.
2732 3urden of prool.

2733 Examination by expe.is

DErosiTiONs AND WRITTEN [NTERROGATORIES,
Discoveny: Apmissior. Evioence

1740 General provisions governing discov-

ery.

1.74va Depositions upon oral examination
and upon written interrogatories.

1.740b Interrogutories Lo parties.

2.741 Production of documents and things
and entry upon land for inspection and
other purposes.

2.742 Admissions.

2.743 Evid mnce.

2.744 Production of NRC records and docu-
ments.

Summany DisposiTioN o PLEADINGS

2749 Authority of presiding officer Lo dis-
pose of certain \ssues on the plesdings.

Heaninas

2750 Official reporter; transeript.

2751 Hearings Lo be public.

2751a Special prehearing conference In
construction permit and opersting -

1754 Proposed lindings and conclusions.
2755 Oral argument before presiding offl-
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278 Informal procedures.

2.757 Authority of presiding officer Lo reg-
ulste procedure in & hearing.

ings.
1758 Settlement in initial licensing pro-
credings.

Inr tan Decision anp Commission Review

2.780 Initial decision and its effect.

2.780a Initial decision in contested pro-
ceedings on applicstions (or (acility op-
erating licenses.

1781 Expediled decisional procedure.

2.781a Separaie hearings and decisions.

2762 Apopeals to the Commission (rom il
tial decistons.

2.763 Oral argument.

2784 Immediate effectiveness of Initial de-
cision directing (ssuance or amendment
of construction permit or operating Ii-
cense.

2.765 Immediate effectiveness of initial
Jecision directing issuance or amendment
of license: under Part 61 of this chapter
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Pivas Decision

2.770 Final decision.

277! Petition for reconsideration.

2.772 Authority of the Secretary to rv’: on
procedural matters.

Ex Parts COMMUNICATIONS
2.780 Ex parte communications.
ATOMIC SAFETY AND LICENSING APFEAL Boarn

2.788 Punctions of Atomic Safety and Li-
censing Appeal Board.

2.786 Review of decisions and sctions of an
Atomic Safety ard Licensing Appeal
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US.C 2241); sec. 207, 58 Stat 1242 as
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278" Composition of Atomic Safety and US.C 4332) sec. 301, 88 Stat. 1248 (2USC.
Licensing Appeal 5871). Sections 2102 2108, 2.104, 2108, 2721
2.788 Stays of decisions of presiding officers  giso issued under secs. 102, 102, 104, 108, 183,
and Atomic Safety and Licensing Appeal 159 69 Stat. 936, 937, 938, 954, 955 as
Boards pending review. -ad(cumm;::.nuas
RECoRDS 2233, 2239). Section 2.108 issued under
AvaiISITS S0 Covenes. Pub. L. 97-415, 98 Stat. 2073 (42 U.S.C. 2239)
2790 Public inspections, exemptions. re- g, iong 2 200-2.208 also lssued under secs.
quests for withholding. mu?c‘”“’““:m“
(42 2236, 2282); sec. 208, 88 1248
Subpart H—Bulo Making (42 US.C. 5846). Sections 2.800-2.808 also
2800 Scope of rule makir.g. {ssued under sec. 102 Pub. L. 91150, 83 Stat.
2.%0) Initiation of rule making. 853, as amended (42 US.C. 4332). Sections
2.802 Petition for rule making. 2.700a. 2.719 aiso issued under & U.S.C. 584,
i.:: D-m-:‘uuadu::.nu Sections 2754, 2780, 2.770 also lssued under §
Notice of proposed ALK U.S.C. 587. Sections 2.790 also issued under
2.208 Participation by interested persons. sec. 103, 68 Stal. 936, as amended (42 US.C.
:.": cﬁ‘;—"‘"ﬂ"""- 2133) and § US.C. 552 Sections 2.800 and
ective date. 2.808 also issued under 5 US.C. 553 Saction
2808 Authority of the Secretary to rule 08 . '0ng 1) (gued under § US.C. 553 and sec.
2,809 Participation hy the Advisory Committee 3. Pub. L #8-258. 71 Stat 575, as amended.
(42 US.C. 2039). Appendix A also iscued
on Resctor Safeguards under sec. 8, Pub. L. 91-580, 54 Sist. 1473 (42
Ssbpart |- Specel Precedure: Appicuble o US.C nas)
Addicuiney Procmedings inveiving Rostrct-
ed Dete ond/er Metional Security inferme-
S
2900 Purpose.
2901 Scope.
2902 Definitions.
2903 Protection of restricted data and na |21 Scope
tional security information. mmwmmot.;ud
2904 other than
Mhnhuw l-lll-“.- proceedings, export e
security information for parties: security | i, ‘Part 110, under the Atomic Energy
m"“‘ou"""'| umumm;mal’“ a5 amended, and the

under section 234 of the Act; and (¢)
public rulemaking.

Hu Subparts.
Each subpart other than Subpart G
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Act of 1954, as amended (68 Stat. 919).
(¢) "Adjudication” means the proc-

ess for the formuiation of an order for
the final disposition of the whole or
any part of any proceeding subject to

Lmhmoummmm.

P

(d) “"Department” means the De-
partment of Energy established by the
Department of

Energy Organization
Act (Pub. L. °8-91, 91 Stat. 585 42
US.C. 7101 et seq.) to “he extent that
the Department, or its duly suthorized
representatives, exercises f{unctions
» formerly vested in the U.S. Atomic
Energy tzs Chairman,
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() “Facility” means &
cllity er s utilization facility as
in § 50.2 of this chapter. ’

|38 FR 1018Y
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r (1) "License” means & license or con-
struction permit issusd by the Com-
mission.

(}) "Licensee” means a person who is
“ authorized to conduct activities under
< & license or construction permit issued
Luuucmm

Raris

1

k) “Public Document Room” means
puau 1717 H Street NW., Wash-
ington, D.C., at which public records
of the Commission will ordinarily be
made available for inspection.

g-
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% (88 Stat. 1244),* any State or any po-
- litical subdivision of, or any political

“NRC personnel” means (1) NRC
employ % (2) for the purpose of

§$§ 2720 and 2.740 only, persons acting

' in the capacity of consuitants to the

“E

h such persons act as consultants
the Commission: and (3) members
advisory boards, committees, and
onhomlnmbcuolm
designated bty the Commission to pre-
3t adjudicatory proceedings and
officers or employees of Government
agencies, including military personnel,
to duty at the NRC.

38 FRI1500

28
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) “Secretary” means the mg

regardless of the form of
contractual arrangements under

(@) "NRC records and documents”
means any book, paper., map, photo-
graph, brochure, pmnmw

recording,

(r) Except as redefined in this sec-
words and phrases which are de-
in the Act and in this chapter
same meaning when used in

{s) "Electric utility” means any entity
that generates or distributee electricity
and which recovers the costs of this
electricity, either directly or indirectly,
through rates established by the entity
2 itself or by a separate regulatory
= = authority. Investor-owned utilities

= including generation or distribution
& subsidiaries, public utility districts,
~ municipalities. rurai electrnic
cooperatives, and state and federal
|rodcs including assoctations of any
o the fi are included within the
“electric utility.”

The Department factlities specified (n
section 202 are

(1) Demonstration Ligquid Metal Past
Breeder reactors when operated as part of
the power generation facilities of an electric
utility system, or when operated in any
other manner for the purpose J.[ demon-

strating the suitabllity for commercial ap-

except those in existence on January 19,
1975, when operated as part of the power
generation facilities of an electric utility
system. or when operated in any other
manner for the purpose of demonstrating
Lhe suitability for commercial application of
such & reactur.
t3) Pacilities used primarily for the receipt
and storage of high-level radioactive wastes
resuiting from licensed activities.
(4) Retrievable Surface Storage FPucilities
and other facilities authorized for the ex-
purpose of subsequent long-term stor-
dhnhmmmm
ed by the Administration, which are
used for, or are part of, mmddtvﬂ
opment activitiss

2-3
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Subpart A—Procedure for lssuancs,
Amendment, Transfer, or Renewai
of @ Licensa

§2.100 Scope of subpart.

This subpart prescribes the proce-
dures for issuance of a license: amend-
ment of a license at the request of the
licensee; and transfer and renewal of a

82101 Filing of application.

(aX1) An application for a license or
an amendment Lo a license shall be
flled with the Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Safety and Safeguards, as
prescribed by the applicable provisions
of this chapter. A prospective appli-

| cant may confer informally with t. e
staff prior to the filing of an applic -
tion.

(2) Each application for a license for a
facility or for receipt of waste
radioactive material from other persons
for the purpose of commercial disposal
by the waste disposal licensee will be
assig. ed a docket number. However, to
allow a determination as to whether an
application for a construction permit or
operating license for a production or
utilization facility is complete and
acceptable for docketing, it will be
initially treated as a tendered
application after it is received and a
copy of the tendered application will be
available for public inspection in the
Commission's Public Document Rocm,
1717 H Street NW., Washington, D.C.

', Generally, that determinatior: will be

' made within a period of thirty (30) days.
3 = However, in selected construction

x permit applications, the Commission

* may decide to determine acceptability
= on the basis of the technical adequacy
of the application as well as its
sompleteness. In such ceses, the
Commission, pursuant io § 2.104(a), will
direct that the notice of hearing be
issued as soon as practicable after the
application has been tendered. and the
determination of acceptability will
generally be made within a period of
sixty (60) days. For docketing and other
requirements for applications pursuant
to Part 61 of this chapler, see paragragh
(g) of this section.

(3) If the Director of Nuclear Reac-
tor Regulation or Director of Nuclear
Material Safety and Safeguards, as ap-
propriate, determines that a tendered
application for a construction permit
or operating license for 2 production
ar utilization facility, and/or any envi-
ronmental report required pursuant to
Part 51 of this chapter, or part thereof
as provided in paragraphs (aX5) or (a-
1) of this section, are complete and ac-
ceptable for docketing, a docket

‘2 FR22802

December 30, 1982
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e (i) Serve a copy on the chief execu-
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number will be assigned to the applica-
tion or part thereof, and the applicant
will be notified of the determination.
With respect to the tendered applica-
tion and/or environmental report or

msaumwmcomemaum
Reactor Regulation or Director of Nu-

as
mmmmuwu

tive of the municipalily in which the
factlity is Lo be located or, If the facili-
Ly is not Lo be located within & inunici-
pality, on the chief executive of the
county, and serve a notice of availabil-
ity of the application or environmen-
tal report on the chief executives of

tion, a brief description of the pro--
posed site and facility; the location ol-
the site and facility as primarily pro-~
posed and alternatively listed. the?
name, address. and telephone number

{ the applicant’s reg/esentative who ~
may be contacted for further informa-
tion; notification that a draft environ-
impact statement will be issued
Commission and will be made
vuubhummu-t to the Commis-
noufication that if a requesi
is received from ihe appicpriats chief
executive, the applicant will transmit
a copy o! the application and environ-

THHU

:
E

’ The applicant shall
uunam ~ the Director of Nuclear Re-

"

FR&O)

by the Dinem of Nuclear Re- +
or Director of Nucle-
Material suay and Safeguards, as
appropriate. Such written instructions

September 1, 1982

will be furnished as soon as practica-
bie after all or any part of the applica-
tion, or environmental report, is ten-
dered. The copiles submitted to the Di-
rector of Nuclear Reactor Regulation
or Director of Nuclear Material Safety
and Safeguards, as appropriate, and
distributed by the applicant shall be

appropriate. Within ten (10) days
after docketing the applicart shall
submit to the Director of Nuciear Re-
actor Regulation or Director [ Nucle-
ar Material Safety and Safeguards, as
appropriate, an affidavit that distribu-
tion of Lthe adaitional copies to Feder-
al, State, and local officials has been
compieted in accordance with require-
ments of this chapter and written
instructions furnished to the applicant
by the Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
Leriai Safety and Safeguards, as appro-
priate. Amendments to the application
and eavironmental report shall be
filed and distribvted and an aifidavit
shall be furnished to the Director of
Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and
Safepuads. as appropriate, in the
same manner as for the initial applica-
tion and environmental report. If it is
determined that all or any part of the
tendered application and/or environ-
mental report is incompiete and there.
fore not accepiable for processing, the
applicant will be informed of thiis de-
termination, and the respects .n which

_the document is deficient.

—

(3) An applicant for a construction
permit for a production or utilization
facility which is subject to § 51.5(a) of
this chapter. and is of the type speci-
fied in §§ 50.21(bX2! or (3) or 50.22 of
this chapter or is a testing facility may
submit the information required of ap-

plicants by Part 50 of this chapter in
three parts. One part shall be accom-

panied by the information required by
§ 50.30¢7) of this chapter, another part

24
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shall include any informati.

by §45034a) and f &

§50.34a of this chapter and

part shall include any informat.
Quired by § 50.33a. One part may
cede or follow other parts by no lony
than six (8) months exespt that th.
part including information required by
§ 50.33a shall be submitted in accord-
ance with time periods specified in
§ 50.33a. If an applicant for a construc-
tion permit for a nuclear power reac-
tor is exempted pursuant to § 50 33a of
this chapter from filing the informa-
tion described by § 50.324 of this chap-
ter, such applicant shall file with the
first part of its application an affidavit
setting forth facts as to the electrical
generating capacity of its system. If it
is determined that any one of the

Safety and Safeguards, as appropriate.
will inform the applicant of this deter-
mination and the respects in which
the document is deficient. Such & de-
termination of completeness will gen-
erally be made within a period of
thirty (307 days. Except for the part
including Information required by
§ 50.33a, whichever part is filed first
shall also include the fse required by
§ 50.30(e) and 170.21 of this chapter
and the information required by
$§ 50.33, 50.34(ax1), and 50.37 of this
chapter. The Director of Nuclear Re-
actor Regulation or Director of Nucle-
ar Material Safety and Safeguards, as
appropriate, will accept for docketing
an application for a construction
permit for a production or utilization
facility which is subject to § 51.5(a) of
this chapter, and is of the type

fied in §§ 50.21(b) (2) or (3) or 50

(a-1) Early consideration of sile suit-
abulity 1ssues. An applicant for a con-
struction permit for a utilization facili-
ty which is subject to § 51.5(a) of this
chapter and is of the type specified in
§§ 50.21(b) (2) or (3) or 50.22 of this
chapter or is a testing facility, may re-
quest that the Commission conduct an
early review and hearing and render
an early partial decision in acenrdance
with Subpart F on issues of site suit-
ability within Lthe purview of the applii-
cable provisions of Parts 50, 51 ana 100
of this chepter. In such cases, the ap-
plicant for the construction permit
may subriit the information required
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of applicants by the provisions of this
chapter in three or (in the case of nu-
clear power reactors) four parts:
(l)hﬂmmﬂlu‘:}wwus-
companied by any ormation re-
quired by §§ 50.34ax1) and 50.3()
this chapter which relates to
issue(s) of site suitability for which

sion are sougiii, except that inf
tion with respect to operstion of
facility at the projected Ini
level need not be supplied,

BE
1R HE

time periods specified in § 50.33a.
f—e

P N_-

(b) After the application hgs been
docketed each applicant for a license for
receipt of waste radioactive material
from other persons for the purpose of
: commercial disposal by the waste
| disposal licensee except applicants
under Part 81 of this chapter, who must
comply with paragraph (g) of this
section, shall serve a copy of the
application and environmental report, as
> appropriate, on the chief executive of

the municipality in which the activity is
to be conducted or, if the activity is not
to be conducted within a municipality
on the chief executive of the county, and

‘For a construction permit application In
four parts. part four shall be filed second In
time since it must precede both parts two
and three by a period of from 9 months to 3
years.

serve a notice of availability of the
application or enviroamental report on
the chief executives of the municipalities
or counties which have been identified
in the application or environmental
report as the location of all or part of the
alternative sites, contai the
following information: et number of
the application: a brief description of the

pﬂm:nd site and facility: the iocation
of the site and facility as
proposed and alternatively listed; the

name, address, and teiephone number of
the applicant’s nmuuu who may
be contacted for information:
notification that a draft environmental
impact statement will be issued by the
Commission and will be made available
upon request to the Commission: and
notification that if a request is received
from the appropriate chief executive, the
applicant will transmit a copy of the
application and envircnmental report,
and any to such documents
which affect the alternative site
location. to the executive who makes
the request. In complying with the
requirements of this paragraph (b) the
applicant should not maka public
distribution of those parts of the
application subject to § 2.790(d). The
applicant shall submit to the Director of
Nuclear Material Safety and Safeguerds
an affidavit that service of the notice of
availability of the application or
environmental report has been
completed along with a list of names
and addresses of those executives upon
whom the notice was served.

(c) The notice published in the Federal
Register announcing docket ng of the
antitrust information portion of an
> application for u facility construction
permit under section 103 of the Act,
except for those applications described
:.l 2.101(e} and §2.102(d)(2), shall state
t

‘————ll FR 15832
E%

(3) Any person who wishes to have
his views on the antitrust matters of the
applicat‘an considered by the NRC and
presented to the Attorney General for

- consideration should submit such views
> within sixty (60) days alter publication
= of the notice announcing receipt and

« docketing of the anti'~ust informaticn to
- the U.S. Nuclear Regulatory
Commission, Washington, D.C. 20558,
Attention: Chief. Antitrust and
Economic Analysis Branch.

2 (d) The Director of Nuclear Reactor
Regulation or Director of Nuclear
Material Safety and Safeguards, as
appropriate, will give notice of the
docketing of the public heaith and
safety, common defense and security,
and environmental parts of an
application for a license for a facility or
2: nc:lb:t of waste radioactive material

m o for the purpose of
commcn:il‘ disposal by the waste
disposal licensee, except that for
applications pursuant to Part 61 of this
chapter paragraph (g) of this section
applies, to the Governor or other
appropriate official of the State in which
the facility is to be located or the
activity is to be conducted and will
cause (o be published in the Fedaral
Registar a notice of docketing of the
application which states the purpose of
the application and specifies the
location at which the proposed activity
| would be conducted.

74 46—
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(2)(1) Upon receipt of the antitrust
information responsive 10 Regulatory
Cuide 9.3 submitted in connection with
an application for a facility operating
license under section 103 of the Act, the
Director of Nuclear Reactor Regulation
or the Director of Nuclear Maerial
Safety and Safeguards. as appropriate,
shall publish in the Federal Register and
in appropriate trade journals a “Notice
of Receipt of Operating License
Antitrust Information.” The notice sh»l
invite persons to submit, within thirty
(30) days after publication of the notice,
comments or information concerning the
antitrust aspects of the application to
assist the Director in determining,
pursuant to section 105c of the Act,
whether significant changes in the
licensee's activities or proposed
activitiea have occurred since the
completion of the previous antitrust
review in connection with the
construction permit. The notice shall
also state that persons who wish to have
their views on the antitrust aspects of
the application considered by the NRC
and presented to the Attorney General
for consideration should submit such
views within thirty (30) days after
publication of the notice to: U.S. Nuclear

LR

47 FRYS

December 30, 1982
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significance that have occurred since
that date, or information that could not

(3) If, as a result of a reevaluatica of
described in (e)(2)
of this section, it is detarmined that

December 30, 1982(reset)

—

(N(1) Each application for a license 1o
receive and possess high-ievel
radicactive waste at a geologic
repository operations area pursuznt to
Part 60 of this chapter and any
environmental report required in
connection therewith pursuant to Part 51
of this chapter shall be processed in
accordance with the provisions of this
paragraph.

(2) To allow a deternunation as to
whether the application or
environmental repo:t is compiete and
acceptable for docke "ing it will be
imtially treated as a tendered document,
and a copy wiil be available for public
inspection in the Commission’s Public
Document Room. Twenty copies shall be
filed o enable this determination to be
made.

(3) If the Director of Nuclear Material
Safety and Safeguards determines that
the tendered document is complete and
acceptable for docketing, a docket
number will be na'nx and the
applicant will be notified of the
determination. If it is determined that all
or any part of the tendered dccument is
incomplete and therefore not acceptable
for processing, the applicant will be
informed of this determination and the
respects in which the document is
deficient.

(4] The Director may determine the
environmental report to be not complete
and therefore not acceptable for
processing if it fails to include the
required site characterization data.
including the resulits of appropriate in
situ testing at depth for each site
characterized. with respect to the
number of sites and media specified in
§ 51.40 of this chapter. If such a
determination is made, the Director
shall request the DOE to submit. within
a specified time, such characterization
data as the Director determines to be
necessary. If the DOE fails to provide
the requested data within the time
specified. the applicaticn shall be
subject to denial under § 2.108.

(5) With respect to any tendered
document that is acceptable for
docketing, the applicant will be
requested to (i) submit to the Director of
Nuclear Material Safety and Safeguards
such additional copies as the regulations
in Parts 60 and 51 require, (ii) serve a
copy on the chief executive of the
municipality in which the geologic
repository operations area is to be
located or. if the geologic repository
operations area is not to be located
within a municipality, on the chief
executive of the county (or to the Tribal
organization, if it is to be located within
an Indian reserva_ jon), and (iii) make

26

direct distribution of additional copies
to Federal, State. Indian Tribe. and local
officials in accordance with the
requirements of this chapter and written
instructions from the Director of Nuclear
Material Safety and Safeguards. All
such copies shall be compietely
assembled documents, identified by
docket number. Subsequently
distributed amendments. however, may
include revisaed pages !0 previous
subtaittals and. 1n such cases, the
recipients will be responsible for

i the revised pages.

(8) The tendered document will be
formally docketed upon receipt by the
Director of Nuclear Material Safety and
Safeguards of the required additional
copies. The date of docketing shall be
the date when the required copies are
received by the Director of Nuclear
Material Safety and Safeguards. Within
ten (10) days after docketing, the
applicant shall submit to the Director of
Nuclear Material Safety and Safeguards
a written statement that distribution of
the additional copies to Federal. State.
Indian Tribe. and local officiais has
been completed in accordance with
requirements of this chapter and written
instructions furnished to the applicant
by the Director of Nuclear Material
Safety and Safeguards. Distribution of
the additional copies shail be deemed to
be complete as of the time the copies are
deposited in the mail or with a carrier
prepaid for delivery to the designated
addressees.

(7) Amendments to the application
and environmental report shall be filed
and distributed and a written statement
shall be furnished to the Director of
Nuclear Matenal Safety and Safeguards
in the same manner as for the initial
application and environmental report.

{8) The Director of Nuclear Material
Safety and Safeguards will cause to be
published in the Federal Register a
not e of docketing which identifies the
State and location at which the
proposed geologic repository operations
area would be located and will give
notice of docketing to the governor of
that State. The notice of docketing will
state that the Commission finds that a
hearing is required in the public interest,
prior to issuance of a construction
authorization, and will recite the matters
specified in § 2.104(a) of this part.

46 FR IO
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»wlwhnnllamfoulm.b
receive radioactive waste from other
persons for disposal under Part 81 of
this chapter and the accompanying
environmental report shall be

in accordance with the provisions of this

paragraph.
(1) To allow a determination as to
whether the a tion or
environmental report is complete and
acceptable for docketing, it will be
initially reated as a tendered document,
and a copy will be available for public
inspection in the Commission’s Public
Document Room 1717 H Street NW.,
Washington, D.C. One original and two
copies be filed to enable this
determination to be made.
(1) Upon receipt of a tendered
application, the Commission will publieh
in the Federal notice of the
ﬂhdapplie;!:smdm:dmm&l
governors, atures
:mopﬂ-u&ﬂo.mty.wmww
als and tribal governing bodies of

the States and areas containing or
potentiaily affected by the activities at
the site and the glternative
sites. The Commission will inform these
officials that the Commission staff will
be available for consuitation pursuant to
§ 61.71 of this chapter. The Federal

notice note the opportunity
for interested persons to submit views
and comments on the tendered
application for consideration by the
Commission and icant. The
Commission will notify the US.
Bureau of Indian Affairs when tribal
governing bodies are notified.
(i) The Commission will alsc post a
public notice in a newspaper or
newspapers of general circulation in the
affected States and areas summanzing
information contained in the applicant’s
tendered application and noting the
opportunity to submit views and
comments.
(iii) When the Director of Nuclear
Materizal Safety and Saf
determines that the tendered document
is complete and acceptable for
docketing. a dockat number will be
ass and the applicant will be
notified of the determination. If it is
determined that all or any part of the
tendered document is in. smplete and
therefore not ble for
the appiicant will
determination and the aspects in which
the document is deficient.
(2) With respect 1o any tendered
document that is acceptable far

the applicant will be

to (i) submit to the Director of
Nucleer Material Safety and
such additional copies as the

47 FR S48
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be disposed of or, if the waate is not be
be disposed of within a municipality,
serve a copy on the chief executive of
the county in which the waste is to be
disposed of, (iii) make direct distribution
of additional copies to Federal, State,
Indian Tribe. and local officials in
accordance with the requirements of
this chapter and written instructions
from the Director of Nuclear Material
Safety and Safeguards, and (iv) serve a
notice of availability of the application
and environmental report on the chief
executives or governing bodies of the
municipalities or counties which have
been identified in the application and
environmental report as the location of
all or part of the alternative sites if
copies are not distributed under
paragraph (g)(2)(iii) of this section to the
executives or bodies. All distributed
copies shall be completely assembled
documents identified by number.
Subsequently distributed amendments,
however, may include revised pages to
previous submittals and. in such cases,
the recipients will be responrible for

prepaid
ted addressees.

Material Safety and Safeguards a
written statement that distribution of the
additional copies to Federal, State,
Indian Tribe, and local officials has
been completed in accordance with

(next dage iy 2-7)

that State and oth;r officials mm‘?n
paragraph (g)(3) of this section o
reasonable period thereafter, publish in
the Federal Register a notice pursuant to
§ 2108 offering opportunity to request a
hearing to the applicant and other
affected persons.

'—-II FRSIT446~
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pr—
§2.:02 Administrative review of applica-
ton.

(a) During review of an application
the staff, an applicant may be re-
supply additional informa-
stalf may request any one
pany Lo the proceeding to confer with
the staff informally. In the case of a

from the time of docketing until
letion of its rev.sw,

i

:
:

§

i
55
:

%
:

37 FRIS127

4

(¢) The Director of Nuclear Reactor
Reguiation or Director of Nuclear Ma-
terial Safety and Safcguaids, as appro-
priate, will make each report of the
ACKS 2 part of the record of the dock-
eted application, and transmit copies
to the appropriate State and local offl-

-

E

(d)(l)&uptumﬁdodhpu:flph
(d)(2) of this section, the Director
Nuclear Reactor Regulation or Director
of Nuclear Material Safety and
Safeguards, as appropriste, will refer
and transmit a copy of each docketed
application for a construction permit oz
an operating license for a utilization or
cility under section 103 of

section 103 of the Act for which the
construction permit was also issued
under section 103, unless the Director of
Nuclear Reactor Pequlation or the
Director of Nuclear Material Safety and
Safeguards. as appropriate, determines,
after consultation with the Attorney
General and in accordance with

§ 2101 (e). that suck review is advisable
on the ground that significant changes ia
the licensee's activities or pro|

activities have occwrred subsequent to
the previous review of the Attorney
General and the Commission under
section 105¢c of the Act in connection
with the construction permil.

-

47 FRY983

™ (3) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause the Attorney Gener-
al's advice received pursuani to para-
graph (dX1) to be published in the
FrperaL REcisTER promptly upon re-
ceipt, and will make such advice a part
of the record in any proceeding on
antitrust matters conducted in accord-
ance with subsection 105¢(5) and sec-
tion 189a of the Act. The Director of
Nuclear Reactor Regulation or Direc-
tor of Nuclear Material Safety and
Safeguards, as appropriate, will also
cause Lo be published (n the FEdERAL
REGISTER & noiice that the Attorney
General has not rendered any suchi

advice. Any notice pubiished in the
Proerat REsisTER pursuant to this
subparagraph will also in~lude a notice
of hearing, if appropriate, or will state
that any person whose interest may be
affected by the proceeding may, pur-
suant to and in accordance with
§ 2.714, file a petition for leave o In-
tervene and request a hearing on the
antitrust aspects of ithe application.
The notice will state that petitions for
leave to intervene and requests for
hearing shall be filed within 30 day=
after publication of the notice.

-

JeFRI132/0

37 52103 Action on applications for

byproduct, source, special Muciear material,
and operstor Kcenses.
(a) If the Director of Nuclee~ Reactor
Regulation ¢~ “ae Director of Nuciear
Materiai Safeiy and Safeguards, as
sppropriate, finds that an e tion for
a byproduct, souice, nuclear
material, or operator license complies
with the requirements of the Act, the
Energy tion Act, and this
chapter, he will issue a license. If the
license is for a facility, or for receipt of
waste radioactive material from other
persons for the purpose of commercial
disposal by the waste disposal licensee,
or if it is to receive and possess high-
level radioactive waste at a geologic
repository operations area pursuant to
Part 80 of this chapter, the Director of
Nuclear Reactor Regulation or the
Director of Nuclear Material Safety and
Safeguards, as appropriaie, will inform
the State, tribal and local officials
specifiad in § 2.104(e) of the issuance of
the license. For notice of issuance
requirements for licenses issued

t to Part 61 of this chapter, see
§ 2.108(d) of this part.

47 FRSI44s
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(b) If the Director of Nuclear Reac-

propriate, finds that an application

not comply with the require-
ts of Lthe Act and this chapter he
ssue a notice of proposed denial
notice of denial of the application
inform the applicant in writing of:

(1) The nature of any def'ciencies or
the reason [or the proposed denial or
the denial, and

(2) The right of the applicant to
demand a hearing within twenty (20)
days trom the date of the notice or
such longer period as may be specified
in the notice.
.

des
men
may
ora
and

~28 LR 0S5

HEARING ON APPLICATION—HOW
INITIATED

§2.104 Notice of hearing.

(a) In the case of an application
which a hearing is required by the
or Lthis chapter, or in wkich the
mission finds that a hearing Is
quired In the public interest, the
retary will issue a notice of hearing to
be published in the PepERalL REcisTER
as required by iaw at least fifteen (15)

T

IV FRISI2T

facility of the type described In
§ 50.21(b) or § 50.22 of this chapter or a
testing facility, at least thirty (30)
days, prior to the date set for hearing
in the notice. '

.-

P In addition, in the case
of an application for a construction
permit for a facility of the type de-
scribed in § 50.22 of this chapter, or a
testing facility, the notice (other than
a notice pursuant to paragraph (d) of
this section) shall be issued as soon as
practicable after the application ha
been docketed: Provided, That If thv
Commission, pursuant to § 2.101(ax2),
decides to determine the acceptability
of the application on the basis of its
vechnical adequacy as well as com-

44 FRATISS

'If the notice of hiaring concerning an
application for a construction permit for a
facility of the type described in § 50.21(b) or
§50.22 of this chapter or a lesting [scility
does not specify the time and pilace of initial
hesaring. a sjubsegquent notice will be pub-
lished in the ProemaL Resisten which will
provide at least thirty (30) days notice of
the time and piace of that hearing. After
this notice is given the presiding officer may
reschedule Lthe commencement of the initial
hesring for a later dete or reconvene a re
cessed hearing without again providing
thirty (30) days notice.

Rl L 1L b —
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section:
proceeding is & con-

munmom-a
will consider the following lssues: ' *

(@) The applicant has described the |
proposed design of the facility, includ-
ing, but not limited to, the principal
architecturai and engineering criteria
for the design, and has identified Lhe .

heaith and safety of the public;

(b) Such further technical or design
information as may be required to
complete Lhe safety analysis, and
whizh can reasonably be left for later
consideracion will be supplied in the
final safety analysis report;

(c) Safety feat:res or components, if
« any, which require research and devei-

~ opment, have been described by the
-mamntmmmtmmnw
ummzm-mum.m~
~. Search and development program rea- .
“ sonably designed to resolve any safety
“ associated with such fea -
tures or components; and

(d} On the basis of the foregoing,
there is reasonable assurance that ()
such safety questions will be satisfac-
torily rescived at or before the latest
date stated in the application for com-
pletion of the proposed facility; and
(2) taking into consideration the site
criteria contained in Part 100 of this

the health and safety of the public;

(i) Whether the appilicant is techni-
caily qualified to design and construct
Lthc proposed facility;

‘issues (1) to (Iv) are the lssues pursuant
to the Atomic Energy Act of 1964, as amend-
ed. lssue (v) is the issue pursuant to the Na
tional Environmenta! Policy Act of 1968,

Lad
-
~

“permtroruumuoaolmw

2 specified in this section proposed Lo be

r

2 (1) Determine whether Lhe requiie-
~mu of section 102(2) (A), (C) and

z (E) of the National Environmental
ummmmmsxamum
2 have been compiied with in the pro-

(iii) Whether the applicant is
lhancully qualified to design and
2 construct the proposed facility. except
that this subject shall not be an issue if
the applicant is an electric utility
seeking a license to construct a

production or utilization facility of the
_ " un Independently consider the final
type described in §50.21(b) or §50.22: balance an.ong ing factors con-
tained in the record of the proceeding

(lv) Whether the issuance of &
~ellity will be inimical to the common

defense and security or to the health
= and safety oi the public;

() In the case of an applicetion for
an operating license in which a hear-

- umuruwmotm
(v) If the application is for a con- | will, except as provided in paragraph
struction permit for a nuclear power (d»ouhbmmunlnmc:w
reactor, a testing facility. & fuel repro- » mission determines otherwise, state in
ealncplmt.orouufhduyv Z implementation of paragraph (axi) of
construction or operation has been de- ; this section, that the presiding officer
termined by the Commissior to have a = will consider any matters in contruver.
significant impact on the environment, _ sy among thc partics and may, where
whether, in accordance with the re- ~ he or she determines thut a serious
Mdhﬂllamhcm.lduy.mmmuummdr
the construction permit should be | fense and security matter has not Lsen
issued as proposed. . raised by the parties, consicer such
(2) That, if the proceeding is not a matter within the purview of

(1) Whether therc is reasonable as-
surance that construction of the factli-
tynnhmunlymhu‘cho&:
timely basis, in conformity wi

of the appiication by v 2
sion’s staff has been adequate to sup-

port affirmative findings on (bll) o)
= through (ill) specified in this section
and a negetive finding on (bX1Xiv)

Act, and the regulations in this chap-
ter.

(2) Whether the facility will ¢ perate
SR e ot Ineoulamgzvithdntw‘lm;eo&z
made issuance construc- ¥ amended, provisions of t

tion permit proposed by the Director
of Nuciear Reactor Regulation or Di-
rector of Nuclear Msterial Safety or
Safeguards, as appropriate, and (i) if
the application is for a construction
permit for a nucliear power reactor, a
testing facility, a fuel reprocessing
plant, or other facility whose construc-
tion or operation has been determined
by the Commission to have a signifi-
cant impact on the environment,
whether the review conducted by the
Commission pursuant to the National
Environmental Policy Act (NEPA) has
been adequate.

i3) That regardiess of whether the
proceeding is contested or uncontest-
ed, the presiding officer will, in accord-

3 FRISIY

without enc anjering

the health and safety of the ) blie,

and (il) that such activiiles wili » con-

ducted in compiiance with the .sgula
in this chapter;

|_ance with Part 51 of this chapter,

28
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(4) Whether the applicant is
technically and financially qualified to
engage in the activities 10 be authorized
by the cpersting license in accordance
with the regulations in this chapter,
except that the issue of financial

tions shall not be considered by
presiding officer in an operating
license Learing if the applicant is an
electric utility seeking a license to
operate a production or utilization
‘acility of the type described in
§50.21(b) or §50.2%

{8) Whether the applicable provi-
sions of Part 140 of this chapter have
been satisfled:

(8) Whether issuance of the license
will be inimical to the cominon de-
fense and security or to the health
and safety of the public; and

() If the applicstion is for an oper-
ating license for a nuclear power reac-
tor, a testing facility, or a fuel reproc-
essing plant, or other facility whose
operation has been determined hy the
Commission to have a significant
impact on the environment, whether,
in accordance with the requirements
of Part 51 of this chapter, the operat-
ing license should ve issued as pro
posed.’

(d) In an application for a construc-
tion permit or an opersting license for
a facility on which a hearing is re-
quired by the Act or this chapter, or in
which the Commission finds that a
hearing is required in the public inter-

AT FRI1IST

L

= (@) The Secretary will

47 FRSI44

(4) That matters of radiclogica! health
and safety and common deferse and
security, and matters raised under the
Nationa) Eavironmental Pulicy Act of
1969, will be considered at another
hearing f otherwise required or ordered
to be heid. for which a notice will be
published pursuant to paragraphs (a)
and D) of this section. unless otherwise
authorized by the Commission.

timely

of the hearing to all parties and to

notice
other persons, if any, sntitlad by law to
notice.
notice

The Se-retary will transmit a

of hear.ag on an application for a
facilitv license or for a license for
receipt of wasts radiocactive material
from other persons for the purpose of
commercial disposal by the waste
wm-ﬂdh?bd-
for disposal under Part 81 of this chapter
or for a license o receive and possess
high-leval radioactive waste at a
geologic repository tions aree
pursuant to Part 60 of this chapter to the
governor or other appropriate official of
the State and to the chief executive of
the municipality in which the facility is
to be located or the activity is to be
conducted or, if the facility is not to be
iocated or the activity conducted within
« municipality, to the chief executive of
the county (or to the Tribal organization,
if it is to be so0 located or conductad
within an Indian reservation).

b

§2.108 Notice of proposed action.

(a) If a hearing is not required by

it H’Sli‘rll fﬂil“i-‘

(3) An amendment of a license spec!-
fied In paragraph (a) (1) or (2) of this
section and which involves a signifi-
cant hazards considersation,

(4) An amendment to an opersting
license for & facility licensed under
§ 50.21(b) or § 50.22 or for a testing
facility, as follows:

(i) If the Commission determines
under § 50.58 that the amendment
involves no significant hazards
consideration. though it will provide
notice of opportunity (ur a hearing
pursuant to this section, it may make the
amendment immediately effective and
grant a hearing thereafter: or

(if) If the Commission
under § 50,58 and § 50.91 that an

or exigent situation exists
and that the amendment involves no
significant hazards considerstions, it

will provide notice of opportunity for a
hearing pursuant to § 2.108 (if a hearing
is requested, it will be heid after
issuance of the amendment};

(5) A license to receive and possess
high-level radioactive waste at a geo-
logic repository operations area pursu-
ant to Part 80 of this chapter;

(8) An amendraent to a L'cense
specified in paragraph (a)(5) of this
section, or an amendment ‘o &
construction authorization grented in

48 FR 14812

est to consider the antitrust aspects of
the application, the notice of hearing
will, unless the Commission deter-
mines otherwise, state:

(1) A time of the hearing, which will

proceedings on an application for such a
license, when such amendment would
authorize actions which may
significantly affect the health and safety

~ the Act or this chapter, and if the
z Commission has not found that a
« hearing is \n the public interest, it will,
~ prior to acting thereon, cause to be

46 FRssen

be as soon as practicable after the re-
ceipt of the Attorney General's advice
and compliance with sections 105 and
189a of the Act and this part:*

(2) The presiding .officer for the
hearing who shall be either an acmin-
istrative law judge or an atomic safety
and licensing board established by the
Commission or by the Chief Adminis-
trative Judge of the Atomic Safety
and Licensing Board Panel

(3) That the presiding officer will
consider and decide whether the activ-
ities under the proposed license would
create or maintain a situation incon-
sistent with the antitrust laws de-
scribed In section 105a of the Act: and

-

‘lssues (1) to (8) are the issues pursuant
to the Atomic Energy Act of 1954, as amend-
ed. Issue (7) is the issue pursuant (o the Na.
tionsl Environmental Policy Act of 1969

| published in the FProErar REGISTER &

notice of proposed action with respect
to an application for:
(1) A license for a facility;

‘As permitted by subsection 108¢ of the
Act, with respect to proceedings in which an
application for a construction permit was
filed prior to December 19, 1970, and pro-
ceedings in which a written request for anti-
trust review of an appilication for an operat
ing license to be issued under section 104b
has been made by a person who intervened
or sought by timely written notice to the
Commission to intervene in tne construction
permit proceeding for the facility to obtain
4 determination of antitrust considerations
or to advance a jurisdictional basis for such
determination within 25 days after the date
of publication in the PrdEmai RecisTem or
notice of filing of the application for an op-
erating _icense or December 19, 1970, which-
ever is iater, the Commission may issue a
construction permit or operating license
which contains the conditions specified in
§ 50.55b of this chapter before the antitrust

aspects of the application are finally re-
solved

of the public: or

(7T) Any other license or amendment
as to which the Commission deter-
mines that an opportunity for a public
hearing should be alforded.

(8) In the case of an application for
an operating license for a facility of a
type described in §50.21(b) or § 50.22
of this chapter or a testing facility, a
notice of opportunity for hearing shall
be issued as soon as practicable after
the application has been docketed

(9) In the case of an application for
a license to receive and possess high
level radioactive waste at a geologic re-
pository operations area, a notice of
opportunity for hearing, as required
by this paragraph, shall be published
prior to Commissior action author-
izing receipt of such wastes; this re-
quirement is in addition to the proce-
dures set out in §2.101(f}8) and
§ 2.104 of this part, which provide for
3 hearing on the application prior to
issuance of a construction authoriza-

L tion.

April 29, 1983
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(b) The notice of proposed action
will set forth

s FRWUW

i .

(1) The nature of the action pro-
posed.

'—‘Il FR i1

3

2 (2) The manner in which a copy of

z the safety analysis and of the ACRS
report, if any, may be obtained or ex-
amined.

-
i
(¢) If an application for a license is
complete enough to permit ali evalua-
tions. otlier than completion inspec-
tion. necessary for the issuance of a
construction permit and operating -
cense. the notice of proposed issuance
of a construction permit may provide
that on completion of construction
~ and inspection the operating license
will be issued without further prior
notice.

I FR 3N

(d) The notice of proposed action
will provide that, within thirty (30)
days from the date of publication of
the notice in the FEDERAL REGISTER, or
such lesser period authorized by law as
the Commission may specify:

(17 The applicant may file a request
for a hearing: and

(2) Any person whose interest may
be affected by the proceeding may 1ile
a petition for leave Lo intervene

)"Hl5lll-“_’——1

1

(ex1) If no r~quest for a hearing or
petition for leave to intervene is filed
within the time prescribed in the
notice, the Director of Nuclear Reac-
tor Regulation or the Director of Nu-
clear Material Safety and Safeguards,
as appropriate, may take the propoced
action, inform the appropriite State
and local officials, and publish in the
Proeral REGISTER a notice of issuance
of the license or other action.

(2) If a request for a hearing or a pe-
tition for leave to intervene is filed
within the time prescribed (n the
notice, the presiding officer who shall
be an Atomic Safety and Licersing
Board established by the Commission
or by the Chief Administrative Judge
of the Atomic Safety and Licensing

46 FRS500)
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Board Panel, will rule on the request
and/or petition, and the Secretary or
the presiding officer will issue a nolice
of hearing or an appropriate order
The presiding c/ficer designatea 0
rule on a request ¢ petition concern-
ing the antitrust nupects of an applica-
tion may be either an Administrative
Law Judge or an Atomic Safety and
Licensing Board.

46 FRY%083

(f) Applications for facility licenses
under section 103 of the Act and for
facility operating licenses under sec
tion 104b of the Act as to which any
' person intervened or sought by timely
» written notice to the Commission to
intervene in the construction permit
proceeding to obtain a determinatin
of antitrust considerations or to sd-
vance a jurisdictivnal basis for such
determination are also subject to the
provisions of §§ 2.101(b) and 2.102(d)

315 FR 1965

§2.106 Notice of issuance.

(a) The Director of Nuclear Reactor

Regulation or Director of Nuclear Ma-
terial Safety and Safeguards, as appro-
priate, will cause to be published Ir
the FeoeraL REGISTER notice of, and
will inform the State and local offi-
~ ciais specifiea in § 2.104(e) of the issu-
% ance of:
; (1) A license or an amendment of a
+ license for which a notice of proposed
= action has been previously published;
and

(2) An amendment of a license for a
facility of the type described In
§ 50.21(b) or § 50.22 of this chapter, or
a tesiing facility, whether or not a
notice of proposed action has been
previously published

(h)
forth

(1) The nature of
amendinent,

(2) The marner in which copies of
the safety analysis, if any, may be ob-
tained and examined; and

3) A finding that the application for

the license or amendment complies
with the requirements of the Act and

L' his chapter

The notice of issuance will set

the license or

ITFRIS1217
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(¢) The Director «f Nuclear Materia’
Safety and Safg,uards will also cause
to be pub/iffiéd in the FrpEraL Recis
TER notice of and will inform the
State, local. and Tribal officials speci-
fied in § 2.104(e) of any actior: with re.
spect to, an applir tion for a license to
receive anu 2088, 5 high-level radioac
tive waste at a reologic repository op-
erations area pursuant to Part 60 of
.his chapter, or for the amendment to
such license for which & notice of pro-
posed action has been previously pub-
lished

——d® FR 13971

(d) The D'vsctor of Nuclear Matarial
Safety an { Safeguurds wiil «lso cause to
be published n the Federal Regi'ter
notica of, and wid inform the Stete and
S .acal officials or tribal gover g body
~ gpecified in § 2104(¢; of any licensing
action with respect to 8 liconse °
“ receiva radinactive waate from uther
- persons for disposal widsr Part 81 of
this chapter or the amencment of such a
license for which a notice of proposed
action has been previously published.

I

applicant to withdraw an application
prior to the issuance of a notice of
hearing on such terms and conditions
as it may prescribe, or may, on receiv-
ing a request for withdrawal of an ap
plication, deny the application or dis-
miss it with prejudice. Withdrawal of
an application after ihe issuance of a
notice of hearing shall b= on such
terms as the presiding officer may pra-

Lscnbe

§2.107 Withdrawal of applicatica.
(a) The Commission may permit an
-
B
x
o
|
|

(b) The withdrawal of an applicauion
does not authorize the removal of any
document from the filez of the Com-
mission.

(e) The Director of Nuclear Reactor
Regulation or Director of Nuclear Ma-
terial Safety and Safeguards. as appro-
priate, will cause to be published In
the PrperaL REGISTER a notice of the
withdrawal of an application if notice
of receipt of the application has been
oreviously published

2ITvR 3N
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§2.108 Denial of application for failure to
supply information.

(a) The Director of Nuclear Resctor
Regulation or Director of Nuclear Ma-
teria. Safety and Safeguards. as appro-
priate, may deny an application if an
aoplicant fails to respond to a request
for additional information within
~ tiirt; (30) days from the date of the
request. or within such other time as
bmun«m«.

TFRIN

P

(b) The Director of Nuclear Reactor
or Director of Nuclear Ma-

provide that, within thirty
(30) days after the date of publication
in the FPedERAL REGISTER (1) the appli-
cant may demand a hearing, and (&)
y person whose interest may be af-
by the proceeding may file a pe-
tition for leave to intervene.

(#) When both a notice of receipt of
application and a notice of hearing
been published, the presiding of-
., upon a motion made by the staff
t to § 2.730, will rule whether
application should be denied by the
Director of Nuclear Reactor Regula-
tion or Director of Nuclear Material
Safety and Safeguards. as apprepriate,
pursuant to paragraph ‘a).

:

19 FRA4319s
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§ 2.109 Effect of timely remewzl ap-

pronativi.

If. at least thirty (30) days pr.or 10 the
expiration of an existing license
auhorizing any activity of a continuing
nature, a hicensee files an ipplication for

T 3 renewi | or for a new license for the ac-
* tivity 50 authorized. the existing license
b will not be deemed to have expired unul
the application 'ias been fir.ally deter-

L_unncd

r
s2110 Filing snd adirinistrative scton
submittale for design review o
:ﬁmdhw—ﬂ-

(ai1) A submittal pursvant 10 Appeu-
dix O of Part 50 of this chapter shall be
subject to §§ 2.101(a) and 2.790 1o the
same extent as if it were an application
for a permit or license

©w ) o w
mzm Regquie tion

Subpart B—Procedure for Imposing Re-
quirements by Order, o1 for
Modification, Suspension, or
Revocation of a License, or for Im-
zosing Civil Penalties

" 2200 Scope of subpart.

(a) This subpart prescribes the prq-
% cedures in cases initiated by the
z saff, or upon a requesi by any
% person. to iMpose requirements Dy order
B on & licensee or to modify, suspend, or
meu a i:cense. or for such other action

15

(a) Before instituiing any proceeding

(0 modify. suspend. or revoke a license
or 10 take other action for alieged viola-
tion of any provision of the Act or this
chapter or the conditions of the license
the Director, Office of Inspection and
Enforcement,will serve on the licensee a
written notice of violation, except as
provided in paragraph (c) of this section.
The notice of violation will concisely
state the alleged violation and will re-
quire that the licenser submit, within
twenty (20) days of the date of the notice
ar other specified time, a written ex-
planation or statement in reply includ-
ng:

tl) Corrective steps which have been
taken by the licensee, and the results
achieved.

(2) Corrective steps which will be
taken: and

(3) The date when full compliance
will be achieved.

(b) The notice may require the licensee
to admit or deny the violation and to
state the reasons for the violation, if ad-
mitted. It may provide that, if an adequ-
ate reply 1s not received within the nme
specified in the notice, the Director,
Office ot Inspection and Enforcement,
may issue an order to show cause why the
license should not be modified, sus-
pended or revoked or such other action
be taken as may be proper

(¢) When the Director, Office of In-
spection and Enforcement.finds that the
public health, safety. or interest so re-
quires, or that the violation is willful, the
notice of violauoy may be omitted and
 2an order 10 show cause 1ssued

27 FR 10826
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rng Order 1o show cuuse.

z of Inspection

. and Diractor, Office of

3 Administration, as appropriate may
institute a proceeding to modify,

]Mcmhollmetbruﬁ
other action as may be proper by
serving on the licensee an order 1o show
cause which will:

—

© (1) Allege the violauons with which
the licensee is charged, or the potentially

T hazardous conditions or other facis

;deemed 1o be sufficient ground for the

mo'udunon.

™ (2) Provide that the licensee may file
@ written answer 1o the order under oath
or affirmction within twenty (20) days ot
its date, or such other ume as may be
specified in the order.

(3) Inform the licensee of his right,
within twenty (20) days of that date of
the order. or such other time as may be
specified in the order, 1o demand 2 hear-
ing.

{4) Specify the 1ssues: and

~ (5) State the effecuve date of the
= order
T (b) A licensee may respond to an

~ order to show cause by filing a written
answer under oath or affirmation. The
answer shall specifically admit or deny
each allegation or charge made in the
order 1o show cause, and may set forth
(he matters cf fact and law on which the
licensee relies. The answer may demand
a hearing.

(¢) If the answer demands a hearing,
the Commission will issue an order
designating the time and place of hear-
ing.

(d) An answer or stipulation may
consent to the entry of an order in subs-
tantially the form proposed o the order
1o show cause

(e¢) The consent of the licensee to the
entry of an order shall consutute 2
waiver by the licensee of a hearing, find
ings of fact and conclusions of law, and
of all right to seek Commission and
Judicial review or to contest tne vaiidity
of the order in any forum. The order
shall have the same force and effect as an
order made after hearing by a presiding
L_o_fﬁcer or the Commission.

December 30, 1982(reset)
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or interest so requires or that the

;:WN.MMMMCW&

violation is willful. the order to show
caunes may provide, for steted reasons,
that the prodposed action be
tempararily effective pending further
Lorder.

T 2.203 Settiement and compromise.

At any time after the issuance of an
order designaiing the time and place of
hearing in a proceeding to modify, “us-
pend, or revoke a license or for other ac-
tion, the staff and a iicensee or other per-
son may ente; :1to a stipulation for the
settiement of the proceeding or the com-
oromise of a civil penalty. The stipula-
Lwn or compromise shall be subject to

WER 2V

approval by the designated presiding
officer or, if none has been designated,
by the Chief Administrative Law Judge,

according due weight to the position of
the staff. The presiding officer, or if none
has been designated, the Chief Ad-
minstrative Law ludge, may order
such adjudication of the 1ssues as he may
deem to be required in the public in-
terest 1o Jispose of the proceeding. If ap-
proved, the terms of the settiement or

compromise shal! be embodied in a deci-
sion or order settling and discontinuing
the proceeding.

5 2.204 Order for modification of
licenca.

The Commussion may modify a license
by issuing an amendment on notice to the
licensee that he may demand a hearing
with respect to all or any part of the
amendment within tw enty (20) days from

the date of the nciice or such longer
period as the notce may provide The
amendment will become effective on the

W expiration of the persod during which

the licensee may demand a hearing, nr,
in the event that he demands a hearing,
on the date specified 1a an order made
following the hearing. When the Com-
mission fhinds that the public health,
salety, or interest so reguires, the order
may hbe made ctfective immediately

September 1, 1982

"5 2208 Civil penaities.

(a) Before instituting any proceeding
1o impose a civil penalty under section
234 of the Act, the Director of Nuclear
Reactor Regulation, Director of Nuclear
Material Safety and Safeguards. Direc-
tor, Office of Inspection and Enforce-
ment. as appropriate,shali serve a written
notice of violation upon the person
charged. Thiz motics may 62 nsluded in
a notice issued pursuant to § 2.201. The
notice of vioiation shal! specify the date
or dates, facts, and the nature of the
alleg=d act or omission with which the
person is charged, and shall identify
specifically the particular provision or
provisions of the law, rule, regulation,

“license. permit, or cease and desist order
involved ir the alleged violation and
shall state the amount of each penaity
which the Director of Nuclear Reactor
Regulation, Director of Nuclear
Material Safety and Safeguards, Direc-
tor, Office of Inspection and Enforce-
mMent, as appropriate,proposes (o impose.
The notice of violation shall also advise
the persen charged that the civil penaity
may be paid in the amount specified
therein, or the proposed imposition of
the civil penaity may be protested in its
entirety or in part. by a written answer,

36 FR 16894

either denying the violation, or showing
extenuating circumstances. The notice of
violation shall advisc the person charged
that upon failure to pay a civil penalty
subsequently determined by the Com-
mission, if any, the penalty may, unless
compromised, remitted or mitigated. be
collected by civil action pursuant to sec-
tion 234¢ of the Act.

(b) Within twenty (20) days of the
date of a notice of violation or other time
specified in the notice. the person
charged may either pay ihe penality in the
amount proposed or answer t. notice ot
violation. The answer to the notice of
violation shall state any facts. explana-
tions. and arguments, denying the
charges of vioiation, or demonstrating
any extenuating circumstances, error in
the notice of violation, or other reason
why the penalty should not be imposed
and may request remission of mitigation
ot the penality

(c) 1t the person charged with viola-
tion fails to answer within the tme
specified in paragraph (b of this section,
the Dircctor of Nuclear Reactor Regula-
tion, Director of Nuclear Material
Safety and Sateguards, Director, Office
of Inspection and Entorcement. as ap-
propriate,will issuc an order imposing
the civil penalty in the amount set torth
m the notice of violation describea m
paragraph (a) of ths section

td) 11 the person charged with viola-
Bon fles an answer to the notige of viola-

212
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tion, the Director of Nuclear Reactor
Regulation, Director of Nuclear
Material Safety and Safeguards, Direc-
tor, Office of Inspection and Enforce-
ment. as appropriate, upon considera-
tion of the answer. wi'l 1ssue an order
dismizsing the proceeding or imposing,
mitigat:ng, or remitting the civil penaity
The person charged may, within twenty
(20) days of the date of the order or
other time =aecified in the order, request
a hearing

(e) If the person charged with viola-
tion requests a hearing. the Commission
wiil issue an order designating the time
and place of hearing.

(1) If a hearing is held, an order will
be issued after the hearing by the presid-
ing officer or the Commission dismissing
the proceeding or imposing, mitigating,
or remitting the civil penalty.

r (8) The Director of Nuclear Reactor
R

~
=

WER

g

egulation, Director of Nuclear
Material Safety and Safeguards. Direc-
tor, Office of Inspection and Enforce-
ment. as appropriate, may compromise
any civii penalty, subject to the provi-
sions of § 2.203.

r (h) If the civil pena'ty i1s not com-

promised, or is not remitted by the
Director of Nuclear Reactor Regulation,
Director of Nuclear Material Safety and
Safeguards, Director, Office of Inspec-
tion and Enforcement. as appropriate.the
presiding officer or the Commission. and
if payment is not made within ten (10)
days following either the service of the
order described in paragraph (c) or (f) of
this section, or the expiration of the time
for requesting a hearing described in
paragraph (d) of this section, no such re-
quest having been made. the Director of
Nuclear Reactor Regulation, Director of
Nuclear Material Safety and Safeguards,
Director, Office of Inspection and En-
forcement, as appropriate.may refer the
matter to the Attorney General for cul-

« lection.

=

(1) Except when payment s made
after compromise or mingation by the
Depariment of Justice or as ordered by a
court of the United States. tollowing
reference of the matter (o the Attorney
General tor collection. payment of civil
penalties impased ander section 234 of
the Act shall be made by check., dratt or
money order payable to the Treasurer of
the United States, and mairled 1o the
Director of Nuclear Reactor Regulation,
Director of Nuclear Material Satety and
Safeguands. Director, Otfice of lasneg -
ton and Entorcement, as appropriate
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™y 2.206 Reguests for action undsr this
tubpart.

{a) Any person may file a request for
the Director of Nuclear Reactor Regula-
tion, Director of Nuclear Material
Safety and Safeguards. Director. Office

of laspestion end Enfercemecn. a8 ap-
prepriate, o nsiiute @ proseeding puf-
ettt 3 2 202 e modiy suspend of
fon ke ¢ liscnse of fuf sush other action
v mias A proper Such 3 request shall be
sddressed 1o the Dwrector of Nuclear
Boautor Regulation Direcior of Nuclear
Vaivrial Satens and Safeguards. Cirec-

c o+ Othee 1 Inspection and Enforce:
# oAt sy appropriate, and shall ne filed
either o1 Py delnery o the Pubhhic
Do ument Room at 1717 H Street NW
W oariagton CC o 2y mask o
wivgram sddressed te the Diteciur of

Noue oot Reactor Regutation. Direstor of
Nu.ear Material Satens and Sefeguards

:_: Direater Othice ot laspection and En-
S toreument 4s appropriate. LS Nuglear
E Regulatory Commission. Washington,
P C 08€s The requests shall specify
e 4t N fuguesied ond set forth the
fae - that constitute the Pass for the r=-
quis!

we W thin 3 tessonable hme afier 3
uiy Pufse st o parsgraph (a) of this
Coop s e f fesenved. the Director
Pt R Royulation, Diredusr
I Sustesr Maiorral Safersy and
ot gaatas Dirgarne. TN of Inspec
gad 1 BLdacrient as appropnate
Gl f oislitale 1 rvguesied pro
N rdaf o with this suhpart
= i Cive TG PRI wiv made the
QL™ 2 rieng thatl ni procccding
w 1ovvgtod om owhede of an part
AT LI TGLY |, TR ter RIS Poguest and the

- win At Pt

1'. ()11 Director’s decisions under this
section will be filed with the Office of
the Secretary. Within twenty five (25)
davs alter the date of the Director s
decision under this section that no
! proceeding will be instituted or other
2 action taken in whole or in part. the
* Commission may on its own mohion
z review that decision. in whole or in par!
* 1o determine if the Director has abused
* his discretion. This review power does
nct limit in any way either the
Cammission 8 Supervisory power over
delegated staff actions or the
l Commussion's power to consult with the
staff on a [ormal or informal basis
regarding institution of proceedings
this section

'3
2+ No petition or other reguest for
Coummission re<iew of a Director s deci-
& uion wnder this sect.on will be entertained
; By the Comumission

L

W FR 296

subpart C (Deicted 40 FR 8774.]

[-\llpul D — \dditional Procedures Ap-
plicable 1o Proceedings for the Is-
suance of Licenses To Construct or
Operate Nuclear Power Plants of
Duplicate Design at Muitiple Sites

; 2,400 Scupe of subpart,

This subpart describes procedures ap-
plicable 1o licensing proceedings which

iavolve the consideration 1n hearnings of
a number of apphicauons. filed by one of
mere apphicants pursuant 1o Appendix N
of Part 50 of this chapter. for heenses 10
construct and operate nuclear power
reactors of essentially the same design (o
be Incated at different sites.

. 2.401 Notice of hearing on spplics-
tions pursuant to Appendiz N of
Part 50 for construction permits.

(at In the case of zpplications puf-
suant 1o Appendix N of Part 50 of this
chapter for Jonstruchicn permits for
nuclear power reactors of the type
descrined in t €0 22 of this chapter. the
Secretary will 1ssue NOYICEs ©. NEANNg
pursuam to : 2 104

(b1 The nutice of hearing will also
state the me and place of the hearings
on 4y scparate phase of the proceeding

s 2.402 Scparaie hearings on separate
sues:  comolidativa ol 'Om'

ings.

tar In the case of apphications pur-
Luant 1 Appendin N of Part SO of this
chaprer  fnt construction  permits  fof
nuclcar power reaciors of 2 npe
Jescriped in 8 S0 22 of this chapier the
Commyssion of the presiding officer may
order scparate heanings on particular
phases of (he proceeding. such as maiters
relsted 1o the acceprability of the design
o the reactor 0 the context of the sie
patamuiers posiuiated for the Jesign en-
virenmental matters. of anuitrust aspects
-_nl the apphicatn

" o 11a wparate hearing 1s held on a
patiiuiar phase of the proceeding the
€ Lmmissh o0 o preading officers of each af-
fected procesding® nay, puisuant to $2716
consolidate for hearing on that phase two

—d3ER 1798

o meore proceedings 1o consi <t com-
mon 1ssu~s relaung to the a’p '« suions
invoived i the proceedings. i 4 finds
that such action wil, be conducive to the
prosper dispatch of its business and to the
ends of justice In fixing the place of any
such consniidated hearing due regard
will be given to the convenience anc
necessity of the parties. petitioners for
jeave 1o inter ene or the adorneys of
representatives of such persons, and the
bhic interest

243

i 2.403 Notice of proposed action on
applications for operating licenses
pursuant to Appendix N af Part 50.

In the case of applications pursuant 1o
Appendix N of Part S0 of this chapuer for
operating licenses for nuclear power

reactors. f the Commission has not
found that a hezring 1s 1n the public in-
rerest, the Director of Nuclear Reactor
Regulation will, prior o acting thereon,
cause «w De pudblished in the FEDERAL
REGISTER, pursuant to § 2 105, a ootice
of proposed action with respect (o cach
application. as soon as practicable afies
ihe applications have been docketed

+ 1.404 MHerrings on applications (oF
operating licenses pursusat to Ap-
pendix N of Part 50.

If a request for a hearing and . or pen-
Lon for leave to inters ene 1s filed within
the time prescribed in the nouce of pro-
posed action on a1 application for an
operating license pursuant 1o Appendix
N of Part SO of this chapter with respect
10 a specific reactor(s) at a'specific sie
and the Commission or an alcmic salety
and licensing board designated by the
Commission or by the Chairman of the
Atomic Safery and Licensing Board
Pane! “as issued a3 nouce of hearing or
other appropniate order. the Commus-

40 FR 2976

sion or the atomic safery and heenuing
toard may order separate heanings on
particular phases ol the proceeding
and or consohidate for heaning 1wo or
maore pruceedings r the manner
described in ¥ 2,402,

4 2.405 Initial decisions in consoli-
dated hearings.

At the conclusion of any hearing held |
pursyant to this subpart. the presiding
otficer will render a partiai imtial deci-
ston which may be appeaied pursuant to
§ 2762 Ne oconsituction permit or full
power operanng license will be 1ssued
until an imiial decision has neen issued
on all phases of the hearing and all 1ssues
under the Act and the Nati nal Environ-
mental Policy Act of 1969 appropriate to
the proceeding have been resolved

£ 2.406 Finality of decisions on separ-
ate 1ssues.

Notwithstanding any other provision
of this chapter in « proceeding con-
ducred pursuant to this subpart and Ap-
pendix N of Part S0 of tns <haprer no
mattar which has been reserved fe' Lon
sideranion in one phase of the hearing
shall be considered at a~other phase of
the hearing except on the basis of signifi
cant aew information chat substanuially
aifects the counclusionts) reached at the
other phase or other good cause

4 2.407 Applicability of other sec-
tions.

September 1, 1982



l The provisions of Subparts A and G
relaung 10 consiruction permits and
operaiing licenses apply respectively, 1o
construction permits and operating
licenses subject 1o this subpart, except as

re

1}:&“&“ b, the provisious of this sub-

1.»-1 E—Additional Procedures Ap-
plicable 1o Proceedings for the is-
suance of Licenses To Manulacture
Nuclear Power Reactors To Be
Operated at Sites Not ldentified in
the License Appiication and Rel-
ated Licensing Proceedings

§ 2500 Scope of subpart.

This subpart prescribes procedures
applicable to licensing proceedings
which involve the consideration in
separate hearings of an application for a
license to manufacture nuclear power
reactors pursuant to Appendix M of Part
S0 of this chapter. and applications for
construction permits and operating
licenses for nuclear power reactors
which have been the subject of such an
application for a license to manufacture
such facilities ‘manufacturing license)

1 2.501 Notice of hearing on applica-
tion pursusnt to Appendix M of

Part 50 for a license to manufacture
nuclear power reactors.

(a) In the case of an application pur-
suant to Agpendix M of Part 50 of this
chapter tor a license to manufacture
nuclear power reactors of the type
described 1n § 50 22 of this chapter to be
operated at sites not identified in the
license application. the Secretary will
issue a notice of hearing to be published
in the FEDERAL REGISTER at least thirty
(30) days prior to the date set for hearing
in the notice.’ The notice shall be issued
4s soon as practicable after the applica-
tion has been docketed. The notice will
state

(1) The time, place, and nature of the
hearing and/or the prehearing con-
ference,

(2) The authority within which the
hearing s to be held;

(3)  The matters of fact and law to be
considered; and

(4) The time within which answers to
the notice shall be filed.

{b) The issues stated in the notice of
hearing pursuant to paragraph (a) of this
section will not involve consideration of
the particular sites at which any of the

The s (W day regquirement of thi
Parag raph o oot applabie o g Botice of e
id place o Beanng pubinbod b e pressdmg
Mt AT e ety o Beanng dusy nibed m vn...
et Bas hoen pubitished
September 1, 1982
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state:
(n

will consider the following issues :
(1) Whether the applicant

the principal architecturai and engineer-
ing criteria for the design. and has iden-
tifiec the major features or components
incorporated thesein for the protection
of the heaith and safety of the public.

(1) Whether such further technicai
or design information as may be re-
quired to comg.ete the design report and
which can reasonably be left for later
consideration, will be supplied in a sup-
plement to the design report.

(i1)  Whether safety features or com-
ponents, if any, which require research
and development have been described
by the applicant and the applicant has
identified, and th=re will be cenducted a
research and development program
reasonably designed to resolve any safety
questions associated with sech features
or components,

(tv) Whether on the basis of the
foregoing. there is reasonable assurance
that (A) such safety questions will be
sausfactorily resolved before any of (he
proposed nuclear power reactors are re-
moved from the manufacturing site, and
(B) taking into consideration the site cri-
teria contained n Part 100 of this
chapter, the proposed reactor(s) can be
constructed and operated at sites having
characteristics that fall within the site
parameters postulated for the design of
the reactor(s! without undue risk to the
heaith and safety of the public.

(v) Whether the applicant s tech-
nically and financially qualified to
cesign and manufacture the proposed
reactor(s)

(vi) Whether the issuance of a license
for manufacture of the reactor(s) will be
imimical to the common defense and
security or to the heaith and safety of the
public; and

-

—

in accordance with
and Appen-

(vit) Whether,
the requirements of Part §1

% dix M of Part 50 of this chapter, the
2 license should be issued as proposed.

Iovges crrand (v atw 1he ivsues punaan o the
N Bocngs Aot ot 1984 us aimcoded Bsane (v
s the woaus pungant o the Nt Favimonmen
al Podes AUt ot 19
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nuclear power reactors to hbe manufac-
tured will be iocated and operated. Ex-
cept as the Commission determines
otherwise. the notice of hearing w.ll

That. if the proceeding is a con-
tesied proceeding, the presiding oificer

has

describec the proposed design of. and g
the site parameters postulated for, the g
reactor(s). including, but not linited to.

[ (3)

FR26219

™ (2) That, if the proceeding is not a

conteited proceeding. the presiding
officer will determine (1) without con-
ducting a de novo evaluation of the ap-
plication, whether the application and
the record of the proceeding contain
sufficient information. and the review of
the application by the Commission s staff
has been adequate to support affirmative
findings on paragraphs (b)!) (is through
(v) of this section and = negative finding
on paragrap® (b)1Xvi) of this section
proposed to be made and the issuance of
the license to manufacture proposed by
the Director of Nuclear Reactor Regula-
ton, and (1) whether ihe review con-
ducted by the Commission pursuant to
the National Environmental Policy Act
(NEPA) has been adequate

That. regardless of whether the
proceeding s contested or uncontested,
the presiding officer will, in accordance
with Part 51 and paragraph 3 of Appen-
dix M of Part 50 of this chapter.

(1) Determine whether the require-

= ments of section 102(2XA). (C)and (D)

of the National Eavironmental Policy
Act and Mart St of this chapter have

L:een complied with in the proceeding,

[ (ii) Independently consider the final
balance among conflicting factors con-
tained in the record of the proceeding
with a view to deiermining the appropri-
ate action to be taken. and

(i111) Determine whether the
manufacturing license should be 1ssued,
demed or appropriately conditioned (o
protect environmental values.

(¢) The place of hearing on an ap-
plicanion for a manufacturing license
will be Washington, D.C., or such other
location as the Commission deems ap-
propriate

38 FR 3025

§ 2.502 Notice of hezring on applica-
tion for a permic to comstruct a
nuciear power reactor manufac-
tured pursuant to a Commission
license issued pursuant to Appen-
dix M of Part 50 of this chapter at
the site at which the reactor is to be

operated.

The issues stated for consideration in
the notice of hearing on an application
for a permit to construct a nuclear power
reactoris) which s the subject of an ap-
plication for a manufacturing license
pursuant to Appendix M of Part 20 of
this chapter. will be those s:ated in §
2.104(b) and. in addition, whether the
site on which the facility 1s to be oper-

ated falis within the postulated site




:
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parameters specified in the relevant ap-
plication for a manufacturing ..cense

3 2.503 Finality of decisions on separ-
ate issues.

Notwithstanding any other provision
of this chapter, no matter which has been
resolved at an earlier stage of the licens-
ing process which involves a manufac-
turing license. a permii to construct a
reactor for which a manutacturing
license 15 sought. 4 license to operate
such a reactor. and any amendment to
such permit or licenses shall be deter-
mined to be al 1ssue n any subsequent
state of the licensing process except on
the basis of suignificant new information
that substanually affects the conclu-
sion(s) reached at the earlier stage or
other good cause

s 2.504 Applicability of other sec-
‘ions.

The prov sions of Subparts A and G

“ relating to construction permits apply o

if

42 FR 22882

manutaciuring licenses subject to this

subpart, with respect to matters of
radiological hezith and safety, environi-

mental pretection. and the common
defense and security, except that § 2.104
(a! and (b) do not apply to manufactur-
ing licenses The provis:ons of Subparts
A and G relating to construction permits
and operating licenses apply, respec-
tively 1o construction permits and
operating licenses subject (0 this subpart,
except as qualifiec by the provisions of
this suopart

—

for & parmit to construct s utilization
facility which s subject w § 51.5(s) of
this chapter and is of the type specified
tn §50.2:(b) (2) or (3) or 5022 of this
chapter or is » testing facility.

§ 2.601 Applicability of other sections.

The provisions of Subparts A and O
reiating to appijcations for construction
and thereon apply,

quest for early review of site sultability
\ssues under the procedures of this -
nart shall be sccomplanied by any fee

required by §50.30(e) and Part 170 of

this chapter.

2.663 A-ormt-dmd..-

» plication or exrly review of site swit-
ability issaes.

(8) Each part of an sappiication sub-
in sccordance with §2.101(a-1)
¢um-mnummuu.

If 1t is determined

i

i
it
-
It

I
|

D) (1) axd uniess it describes the
spplicant’s site selectic™ proocess, spec-
ifles the extent to which

sonsiderstion

3

wmmmnmm
supplamentary notice will also pro-
vide appropriste opportunities for par-
ticlpation by & representative of an in-
terested state under § 3.718(¢c) and fo»
}a:ummwn.vu

(¢) Any person wno was permitiad 0
intervene &8 & Darty pursuant o the ini-
tial notize of hearing oo aite suitability
fssues and who was not dismissed or did
not WIthAraw 88 & paray MAy cohwaue o
participsie as & party to the procesding

i
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clusive, resolution of those issues.
§ 2606 Partial decisions on site suitability

i

(a) The provisions of §§ °.754, 2.733.
2.760, 2.761, 2.762. 2.783, and 1.764(a)

ing to the issuance of a construction
permit.

(b) (1) A partial decision on one or
more site suitability issues pursuant to
the applicable provisions of Parts 50,
51, and 100 of this chapter issued in
accordance with this subpart shall (1)
clearly identify the site to which the
partial decision applies and (i) indi-
cate to what extent addtional informa-
tion may be needed and additional
review may be required to enable the
Commission to determine in accord-
ance with the provisions of the Art
and the applicable provisions of the
regulations in this chapter whe‘her a
construction permit for a facility 12 be
located on the site identified in the
partial decision should be issued or
denied

(2) Pollowing completion of Commis-
sion or Atomic Safety and Licensing
Appeal Board review, as appropriate,
of the partial Initial decision of ‘he
Atomic Safety and Licensing Board,

September 1, 1982

after hearing, on the site suitability
issues, the partial decision shall
remaii in effect either for a period of
five years or, where the applicant for
the construction permwit has made
timely submittal of the information
required to support the application as
provided in § 2.101(a-1), until the pro-
ceeding for & permit to construct a fa-
cility on the site identified in the par-

tial decision has been concluded,?

~ unless the Commission, Atomic Safety

The gcneral rules in this subpart
ern procedure in all adjudications
by the issuance of an order to
order pursuant to

& extent that there is involved the conduct
- of military or foreign affairs functions.

(b} This rule shall apply to

proceedings in progress where hearings
have already been requested or ordered
tnmnulohmmdinu.

P
§2.701 Filing of documents.

(a) Documents shall be filed with
the Commission ‘n adjudications sub-

~—33 FR 6707

ject to this part either: (1) By delivery
. the Public Document Room at 1717
H Street NW., Washington, D.C., or
(2) by mail or telegram addressed Lo
the Secretary, U.S. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Chi2f, Docketing and
Service Section.

'The partial decision on site suitability
issues shall be incorporated in the decision
regarding Issuance of a construction permit
to the extent that it serves as a basis for the
decision on a specific site issue(s).

246

(b) All documents offered for filing
shall be accompanied by proof of serv-
3 ice upon all parties to the proceeding
© or their attorneys of record as re-
& quired by law or by rule or order of
gthe Commission. The staff of the
Coinmission shall be deemed to be a
party.

(¢) Piling by mail or telegram will be
z deemed to be complete as of the time
« of deposit in the mail or with a tele-
~ graph company.

-

-

Docket.

2702

QI— The Secretary will maintain a docket
~ for each proceeding subject to this
2 part, commencing with the issuance of
= the initial notice of hearing, notice of
* consideration of issuance of facility
™ operating license or other proposed
action specified in § 2.105, or order to
show cause.

The Secretary will main-
gwn all files and records, including the
z transcripts cf lestimony and exhibits
« and all papers, correspondence, deci-
?_uom and orders filed or issued.

§2.7¢2 Notice of hearing.

(a) In a proceeding in which the
terms of a nctice of hearing are not
otherwise presciibed by this part, the
ordar or notice of hearing will state:

(1) The nature of the hearing, and
its time and place, or a statement that
| the time and place will be fixed by
~ subsequent order;

z (2) The legal authority and jurisdic-
« tion under which the hearing is to be
~ held:

(3) ‘i'he matters of fact and law as-
serted or to be considered; and

(4) The time within which an answer
shaii be filed.

(b) The time and place of hearing
will be fixed with due rzgard for the
convenience of the parties or their
representatives, the nature of the pro-
ceeding, and the public interest.

——
——

§2.704 Designation of presiding officer,
disquslifivation, unavailability.

(a) The Commission may provide in
the notice of hearing that one or more
members of the Commission, or an
atomic safety and licensing board, or a
named offiger who has been deiegated
final authority in the matter, shall
preside

31 FR 16309



1f the Commission does not 50
provide, the Chairman of the Atomic
Board Pane

| will
an atomic
noard aopointed

and
o 191 of the Atomic

pursusat to section
immall.“.utmmhd.or.ﬂ
Zthe C

has not provided for
the hearing

to be conducted by an

Chief Administrati Law Judge will
ve w Judge W

; an adminis-

Safety and
issue an order

.ng board, the

issue order

trative law judge appointed purzuant
to section 3108 of title 5 of the United
L—m Code.

e

(b) If a designsted presiding officer
or a designated member of an atomic
safety and licensing board deems him-
self Aisqualified to preside or to par-
ticipate as a board member in the
hearing, he shall withdraw by notice
on the record and shall notify the
Commission or the Chairman of th~
Atomic Safety and Licensing Board
Pasiel, as appropriate, of his withdraw-
Al

(¢) If & party deems the presiding of-
ficer or a designated member of an
atomic safety and licensing board to
be he may move that the
pres.ding officer or the board member
disqualify himself. The motion shall
be supported by affidavits setting
forth the alleged grounds for disquali-
fication. If the presiding officer does
not grant the motion or the board
member does not disqualify himself,
the motion shall be referrea to the
Commission or the Atomic Sefety and
Licensinig Appeal Board. as appropri-
ate, which will determine the suffi-
clency of the grounds alleged.

(d) If a presiding officer or a desig-
nated member of an atomic safety and
licensing board becomes unavailable
during the course of a hearing, the
Commission or the Chairman of the
Atomic Safety and Licensing Board
Panel, as , will designate
another presiding officer or atomic
safety and licensing board member. IV
he becomes unavailabie after the heaz-
ing has been concluded:

(1%i) The Coramission may desig-
nate another presiding oificer 1o make
tie decision; or

(#{) The Chairman of the Atomic
Safety and Licensing Board Panel or
the Comunission, as appropriate, may
designate another atomic safety and li-
censing board member to participate
in the decision;

(2) The Comunission may direct that
the record be certified to it for deci-
sion, except in adjudication® in ~hich
excepticns to the (nitial decision may
be taken to the Atomic Safety and Li-
censing Appeal Board: or

(3) The Commission . ,\y designate
another presiding officer.

(e) In the event of substitution of a
presiding officer or a designated
member of an atomic safety and li-
censing board for the one originally

20 F HLIN9S

gdmud. any motion predicated
¥ ypon the substitution shall be made
& within five (5) days thereafter.

-

——

g
§2705 Answer.

(a) Within twenty (20) days after
service of the notice of hearing, or
such other time as may be specified in
the notice of hearing, & party may file
an answer which shall concisely state:
(1’ The nature of his defense or ot..er
position; (2) the items of the specifica-
tion of issues he controverts and those
he does not controvert: and (3) wheth-
er he proposes to appear and present
evidence.

(b) if facts are alleged in the specifi-
cation of (ssues, the answer shall
admit or deny specifically each materi-
al allegetion of fact; or, where the
party has no knowledge or informa-
tion sufficient to form & belief, the
. answes may so state and the statement
shall nave the effect of a denial. Mate-
rial allegations of fact not denied shall
be deemed to be admitted. Matters al-
leged as affirmative defenses or posi-
tions shall be separately stated and
identified and, in the absence of a
reply. shall be deemed to be contro-
verted.

(¢) If a party does not oppose an
order or proposed action embodied in
or accompanying the notice of near-
ing, or does not wish to appear and
present evidence at the hearing, the
answer shail so state. In lieu of ap-
pearing a' the hearing, & party may
request leave to file a statement under
oath or affi;mation of reasons why
the proposed order or action should
notbomndormouwwtetrrom
that proposed. Such a statement, if ac-
cepted, will be accorded whatever
L:el(m. is deemed proper.

21 FR 3

1

§2706 Reply.

A party may file a reply to an
answer within ten (10) days after it s
served.

43 FR 12198

r

#2707 Defauit

~ On feilure of a party to file an
. answer or pleading within the time
prescribed in this part or as specified
in the notice of hearing or pleading; to
appear at a hearing or prehearing con-
ference, to comply with any prehear-
ing order entered pursuant tc § 2.751a
or §2.752, or to compiy with any dis-
covery order entered by the presiding
officer pursuant to § 2.740, the Com-
mission or the presiding officer' may

127

B e L 2 . B B

#When a reference s made to the Com-
mission or the presiding officer in this sub-
part and a presiding officer has been desig-
nated, the specified action will he taken by
the presiding officer, unless otherwise pro-
vided.

2-17

make such orders in regard to the fail-
ure as are just, including. among
others, the following:

(a) Without further notice, find the
facts as i0 the maiters regarding
which the order was made in accord-
ance with the cleim of the party ob-
& taining the order, and enter such
5 order as may be appropriate; or

(b) Proceed without further notice
to take proof on the issues specified.

-

§2.708 Formal reguirements for docu-

ments.

(a) Each document fiied in an adju-
dication subject to this part to which a
docket number has been assigned shall
bear the docket number and title
the proceeding.

(b) Bach <ocument shall be boqnd
on the left side and typewritten, print
ed or otherwise reproduced in permsa-
nent form on good unglazed paper of
standard letterhead size. Each page
shsubetmnotleuthmommdone-
quarter inches from the top, with side
mdbouommsrﬂmotnotlc-thm
one and one-quarter inches. Text shall
pe double-spaced, except that quota-
tions may be single-spaced and indent-
ed. The requirements of this para-
graph do not appiy to original docu-
ments or admissible copies offered as
exhibits, or to specially prepared ex-
bmlm.l.

R 15127

21 FR i

™ (¢) The original of each docuraent
shall be signed in ink by the party or
his authorized representative, or by an
attorney having authority with re-
spect to it. The capacity of the person
signing. his address, and the date shall
be stated. The signature of & person
signing in a representative capacity i
a representation that the document
has been subscribed in the capacily
specified with full authority, that he
has read it and knows the contents,
* th.it to the best of his knowledge, in-
formation, and belief the statements
made in it are true, and that it is not
interposed for delay. If a document is
not signed, or is signed with intent to
defeat the purpose of this section, it
may be stricken.

g FRI10IS)

(d) Except as otherwise provided by
this part or by order, a pleading (or
other document) other than corre-
spondence shall be filed (n an original
and two conformed copies.

4% FR 49535

I

—

~ (e) The first document {iled by any
- person in a proceeding shall designate
~ the name and address of a person on
-, whom service may be made.

———
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r

(f) A document filed by telegraph
need not comply with the formal re-
quirements of paragraphs (b), (¢), and
(d of this section If an original and
copies otherwise complying with all of

mailed within two (2) days thereafter
Lo the Secretary, U.S. Nuclear Regula-
tory Commission, Washington, D.C.
20555, Attention: Chief, Docketing and

39 FR 35132

'—: 1.70%  Acceptance (or filing.

A document which tails 1o contorin 1o
the requirements of 3 270K may be
retused acceptance tor tiling and may be
returned with an indication of the reason
for nonaceeptance. Any matter so ten-
dered but nor accepied tor filing shail
not by entered on the Commission's
_du\ku

27FR 3N

P
§2.710 Computation of time.

In computing any period of time, the
day of the act, event. or default after
which the designated period of time
begins to run is nat included. The last
day of the period so computed is
included unless it is a Saturday. Sunday,
or legal holiday at the pla, > where the
acticn or event is to occur, in which
event the period runs until the end of the
next day which is neither a Saturday,
Sunday. no~ holiday. Whenever a party
has the right or is required to do some
act within a prescribed period after the
service of a notice or other paper upon
him or her and the notice or paper is
served upon by mail. five (5) days shall
be added to the prescribed period. Only
two (2) days shall be added when a
document is served by express mail.

e

46 FRS58219

§2711 Extension and reduction of time
limits

(a) Except as otherwise provided by
law, whersver an act is required or al
owed 'o be done at or within a speci-
fied time, the time fixed or the period
of time prescribed may for good cause
be extended or shortened by the Com-
mission or the presiding officer, or by
stipulation approved by the Commis-
7 sion or the presiding oificer.

(b) In any instance in which this
part does not prescribe a time limit for
an action to be taken in the proceed-
ing, the Commission or the presiding
officer may set a time limit for that
action.

7THER 15127

P
§2.712 Service of papers. methods, proof.

(a) Service of papers by the Commis-
- sion. Except for subpoenas, the Com-
“ mission will serve all orders, decisions.
% notices, and other papers issued by it
l-upon all parties.

Eg
=
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(b) Who may be served Any paper
required to be served upon a party
shall be served upon him or upon the

« representative designated by him or

T by law to receive service of papers.

- When a party has appeared by atior-
ney, service must be made upon .he at-
lorney of record.

(c) How Service may be made. Service
may be made by personal delivery, by
first class, certified or registered mail
including air mail. by telegraph. or as

< otherwise authorized by law. Where

= there are numerous parties to a

z preceeding, the Commission may rmake

~ special provision regarding the seivice

= of papers. The presiding officer may

require service by express mail upon

some or all parties and the presiding
officer.

™ (d) When service complete. Service
upon a party is complete:

(1) By personal delivery. on handing
the paper to the individual, or leaving
it at his office with his clerk or other
person in charge or, i there r no one
in charge, leaving it in a conspicuous
place therein or, if the office is closed
or the person to b~ served has no
office, leaving it at his usual place of
residence with some person of suitable
age and discretion then residing there;

(2) By telegraph, when deposited
with a telegraph company, properly
addressed and with charges prepaid;

(3) By mail, on deposit in the United
<ales mail, properly stamped and ad-
dressed. or

(4) When service cannot be effected
¢« in a manner provided by paragrapts
(d) (1) to (3) inclusive of this sectiun in
any other manner zuthorized by law.

() Proof of service. Proof of service,
stating the name and address of the
person on whom served and the
manner and date of service, shall be
shown for each document filed, and
| may be made by:

(1) Written acknowledgmen:. of the
party served or his counsel;

(2) The certificate of counsel if he
has made the service; or
The affidavit of the person
L_un.m.n( the service.

TFR3™M?

2

I' (f) Free copying and service. Except in
an

—g FR 4953

otherwise.' *

—

§ 2713 Appesrance and practics before
tie Commission in adjudicetory
D OCeeMNOa.

(a) Standards of Practice. in the
exercise of their functions under this
subpart. the Commission. the Atomic
Safety and Licznsing Appeal Boards. the
Atomic Safety and Licensing Boards,
and Administrative Law Judges function
in a quasijudicial capacity. Accordingly.
parties and their representatives in
proceedings subject to this subpart are
expected to conduct themselves with
honor. dignity, and decorum as they
should before a court of law.

(b) Represeniation. A person may
| appear ini an adjudication on his or her
own behalf or by an attomey-at-law. A
partnership, corporation or
unincorporated association may be
represenied by a duly authorized
member or , or by an sttorney-at-
law. A party may be represented by an
attorney-at-law provided the attorney is
in guod standing and has been admitted
to practice before any Court of the
Usnited States. the District of Columbia.
or “he highest court of any State,
territory. or possession of the United
Siatee. Any person appearing in a
representative’capacity shall file with
the Commission a wnitten notice of
appearance which shull state his or her
name. address. and telephone number:
the name and address of the person on
whose behalf he or she appears: and. in
the case of an attormey-at-law, the basis
of his or her eligibility as a
representative or. in the case of snother
representative. the basis of his or her
authority to act on behaif of the party.

(c) Reprimand. Censure or Suspe’ sion
from the Proc

(1] A presiding officer. an Atomic
Salety and Licensing Appeal Board. or
the Commission may. if necessary for
the orderly conduct of a proceeding.
reprimand. censure or suspend from
participation in the particular
proceeding pendirg before it any party
or representative o . oarty who shall
refuse to comply with its dir.ctions, or
who shail be guilty of disorderly.
disruptive, or contemptuous conduct.

(2) A reprimand. a censure or a
suspension which is ordered 1o run for
one day or less shall be ordered with
grounds stated on the record of the
proceeding and shall advise the person
disciplined of the right v appeai
pursuant to paragraph (c)(3) of this
section. A suspension which is ordered
for a longer period shall be in writing,
shall state the grounds on which it is
based. and shall advise the person
suspended of the right to appeal and to

A4S FR&NTT

.
This paragraph s suspended unnil further
action of the Commission. 46 FR 13631



s FReWN

PART 2 @ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

request a stay pursuant o paragraphs
(€)(1) and (c){4) of ihis section. A
proceeding may be stayed for a
reasona e ume (n order for an affected
pa:ty to obtain other representation if
this would be necessary to prevent
injustice
(4) Anyone disciglined pursuant to
this section may within ten (10) days
after issuance of the order file an appeal
with the Atomic Safety and Licensing
Appeal Boz:d or the Commission. as
appropriate. The appeal shall be in
writing and state concisely, with
supporting argument, why the appellant
belirves the order was erroneous, either
as a matter of fact or law. The Appeal
Board or Commission. ae appropnate,
shall consider each appeal on the merits,
including appeals in cases in which the
suspen.ion period has siready run. if
necessary for a full and fair
consideration of the facts, the Appeal
Boar4 or Commi.ission, as appropriate,
may conduct fur.her evidentiary
hearings. or may refer the matter to
another presiding officer for
development of @ record. In the latter
event. unless the Appeel Board or the
Commission, as appropriate. provides
specific directions to the presiding
officer. that officer shall determine the
procedure to be followed and who shall
present evidence. subject 1o applicable
provisions of law. Such heanng shall
commence as suon as possible In the
case of an attorney. if no appeal is taken
of a suspension, or if the suspersion is
upheld at the conclusion of the appeal.
the presiding officer. the Appeal Board.
or the Commission. as appropnate. shall
notify the state bar(s) to which the
altorney is admitted. Such notification
shall include conies of the order of
suspension. anu, if an appeal was taken.
briefs of the parties. and the decision of
the Appeal Board or Commussion.

(4} A suspension exceeding 1 day
shall not be effective for 72 kours from
the date the suspersion order is issued.
Within this time a suspended individual
may request a stay of the sanction from
the appropriate reviewing tribunal
pending appeai No responses (o the
stay request from other parties will be
entertained. If a imely stay request is
fi'ed. the suspension shall be stayed
unti! the reviewing tribunal rules on the
maotion. The stay request shall be in
writing and contain the information
specified in §§ 2.788(b)(1). (2) and (4) of
this part. The Appeal Board or
Commission. as appropriate. shail rule
on the stay request within 1C days after
the filing of the motion. The Appesl
Board or Commission shall consider the
factors specified in §§ 2.788(e)(1) and
(e)(2) of this part is determining whether
to grant or deny a stay application.

—

-il.ﬂl Intezvention.
(aX1) Any person

svant to § 3.108, any person whose in-
terest may be affected may also

quest a hearing.
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this section pertaining to specificity.

3 FR 17798
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— 44 FR 445

(b) Not later than fifteen (15) days
pricr o the holding of the special pre-

1

(¢) Any party to a proceeding may
file an answer to a petition for leave to
intervene within ten (10) days alter
service of the petition, with particuiar
reference to the factors set forth in
paragraph (d) of this section. Howev-
er, the staff may file such an answer
within fifteen (15) days alter service ol
the petition.

[,

@

2
-
~

=

The Commission, the presiding
officer or the atomic safety and licensing
board designated to rule on petitions to
intervene and/or requests for hearing
shali, in ruling on a petition for leave o
intervene, consider the following factors,

Lamon; other things:

(1) The nature of the petitioner’s

rngm unider the Act to be made a party to

tioner In the proceeding, how that in- &~ ... proceedin
terest may be affected by the results = .. 8-
of the procesding, including the res = @) e nature and exteni of the peu-
sons why petitioner should be permit- & tioner’s prope:ty, financial, or other n-
ted to intervene, with particular refer- . lerest in the proceeding.
ence to the factors in paragraph (@) of B (3} The possible effect of any order
this section, and the specific aspect or | which may be entered .n the proceeding
aspecta of ih-. I::m matter of the | ., (he petitioner’s interest.
wishes to intervene. (¢) An order permitting intervention
&’&”_’:’:ma“'&’:‘; qnd/er directing a hearing may be condi-
been admitted 88 & party pursuant to tioned on such terms as the Commission
this section may amend his petition o presiding officer or the designated
tor leave to intervene. A petition may = atomic safety and licensing board may
z.uuun mm-m : 8 direct in the interests of: (1) Restricting
presiding officer & jrreievant, duplicative, or repetitive evi-
m (18) days prior to 'w“ ; dence and argument, (2) having common
mw” .*"NM‘.. ““'m l: -'.._ interests represented by a spokesman,
cial prehearing conference is held, f1g- | and (3) retaining authority to determine
teen (18) days prior to the holding of | priorities and control the compass of the
the first prehearing conference. After hearing.
this time & petition may be amended _
only with approval of the presiding of- | (f) I any case in which, after con-
g. based on :’m d(l-:)h; & sideration of the factors set forth in
specified paragraph (& % paragrapk (d) of this section, the Com-
thils section. Such an amended PeULOn = ;5,00 or the presiding officer finds that
for leave to intervene must satisfy the & the pettioner’s interest is limited (o one

requiremaents of this paragraph (8) of 5 or more of the issues involved in the pro-

ceeding, any order allowing intervention

September 1, 1982
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si,all himat his participation accordingly

‘8 A person permitied 1o intervene
becumes a party to the proceeding. sub-
ject tie any Himitations imposed pursuant
t paragraph (1) of this seciion

thi Unless otherwise expressiy pro-
viged in the order allowing intervention.
the grunting 1 a petition for ieave 1o in-
terveny J ot Change or enlarge the
$5ues spuciiwd 1n the notice of hearing

37 FR 15127 e

t 2.714a Appeals from certain rulings
on petitions for leave (o intervene
and/or requests for hearing.

10-
|

“—-JD £ 287

ta)  Notwithsianding the provisions
of 3 2.730(f), an order of the presiding
officer or the atomic safety and licensing
boary designated ‘o rule on petitions for
lcave o intervene and or reguests for
heuring may he appeaed. in accordance
with the pravisions of this section. 12 the
Atonue Satety and Licensing Appeal
Boar ! withir ten (10) days after service
ot the order The appeal shall be asserted
by the tiling of a notice of appeal and ac-
comp o ing supporting brief. Aany other
party wmay file a brief in support of of in
pposiiion o the appeal within ten (10)
davs aner service of the appeal No other
appeabs from rulings on petitions and or
requests 1o hearing shall be allowed

Ll g Bh G T T S ——

™ (b1 An order wholly denying a pet.
tion for leave to intervene and /‘or request
tor a hearing is appealable by the pet-
tioner on the question whether the pet:-

g rean and or hearing request should have

] been granted 1n whaole or

@ (€ Anorder grantng ¢ oon fus

& jeave 1o imervene andiov ) 4n for a

5 hearing 15 appealable by & paity other
than the petinoner on the gquestion
whether the petition and or the reques
for a hearing should “ave been wholly

_dcmed

2 2718 Participation by 3 person not
a party.

(4} A person who 1S not a party may,
in the discretion of the presiding officer
be permitted 1o make a limued ap-
pearance by making oral or written state -
ment of hus posilion on the i1ssues at any ses
won of the hearing or any prehearing con-
ference  withun
such limus and on such conditions as
may be fixed by the presiding officer. but
he may not otherwise paciicipate in the
proceeding

fb) The Secretary will give notice of
a hearing to any persor who requests it
prior to the issuance of the notice of
hearing. and will furmish a copy of the
nntice of hearing to any person who re-

28 FR mul r__u PR 1TIT98
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o Quesis it thereafter When 2 communica-
Z tion beary nore than one signature, the
;Commmum will give the notice to the
w person first signing uniess the com-
vumcauon clearly indicates otherwise

representatives of aa interested State,
county, municipality, and/or agencies
thereof, s reasonable vpportunity to

and w0 introduce evidence,

;;

of the Appeal Board or the Com-
[ 2.7185a Consolidation of parties in
comstruction permit or operating

On motion or on its or his own imtia-
tive, the Commission or the presiding
otficer may order any parties in a pro-
ceeding for the issuance of a construc-
tion permit or an operating license for a
production or utilizatton facihty who
have substantially the same interest that
may be affected by the proceeding and
who raise substanually the same ques-
tions. to consolidate their presentation of
evidence, cross-examination, briefs pro-
posed findings of fact. and conclusions of
law and argument. However, it may not
order any consolidation that would pre-
judice the rights of any party. A con-
solidauion under this section may be for
all purposes of the proceeding. all of the
issues of the proceeding, or with respect
|0 any one or more issues thereot

37 FR 16127

™ (2) The presiding officer will afford -~

§2.716 Consolidation of proceedings:

On motion and for go~ . «. & shown
or on ita own [(nitiative, the Commis-
sion or the prasiding officers of eac:

alf proceeding may consolidate
!lorM‘orm'om«mm
= or more or may hoild joint

may also file "w‘. and eX- [T 3 917 Commencement and termina-
$ 2.754 and 2.762 ' ol adiciton of "

and petitions for review by the Com- ;mmj"‘ presiding

mission pursuant to §2.786 The pre- .

siding officer may require such repre-

sentative to indicate with reasonable | (a) Unless otherwise ordered by th-

specificity, in advarce of the hearing, Commission. the jurisdiction of the

the subject matters on which he de- > ,re5,ding officer designated tu conduct a
! sires 1o participate. % hearing over the proceeding. including
s @ “" -“.I s mlﬂ z" the = motions and procedurai matters. com-
: “c ’“l" the c:-u Mﬂﬂ- mences when the proceeding com-
3 .’.m Or SuUs sponte, A PersoL who is mences. If no Pfﬂldlﬂ' officer has been

not & party may, In the discretion of | designated. the Chief Administrative

the Appeal Board or the Commission, | |aw Judge has such jurisdiction or. (f

respectively, be permitted to flle & | ;. s ynavailadle another hearing ex-

:?l. wm mm aminer has such jurisdiction

50 which |dentifies the interest of the ?. A proceeding is deemed to commence

m' ) ID“II mlll w“h;h"‘ & when a notice of heasing or * notice of

provided by the Commission or the Z proposed action pursuant to § 2.10% 1s

Fopea o s it 1 3

—an

:m ":‘nm m':? m meWhen a nonceﬂgl hearing provides that

par.y ?“h“ m"'u‘ oral argument presiding officer i1s 1o be a hearing

before an Appesl Soard examiner. the Chief Administrative Law

Judget will designate by order the hear-
ing examiner who is to preside. The
presiding officer’s jurisdiction in each
proceeding will terminate upon the ex-
Piialion of (3¢ period within wiich the
Commission may direct that the record
be certified to it for final, decision, or
when the Commission renders a final
decision. or when the presiding oi.icer
shall have withdrawn himself from the
case upon considering himself dis
qualified. whichever 1s earliest

JTFR 12774

(b) The Director of Nuclear Reactor
Regulation or Director of Nuclear
Material Safety ana Safeguards. as ap-

@ Propriate may issue an order and take

o any otherwise proper administrative ac-

g on with respect 10 a licensee who 1s a

= party (v a pending proceeding Any

& order related 1o the subject matter of the
pending proceeding may be modified by
the presiding officer a< appropriate for
the purpuse of the proceeding
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75 2718 Power of presiding officer.

A presiding officer has the duty to
conduct a fair and impartial hearing ac-
coraing to law, to taks appropriate ac-
tion to avoid delay and to maintain
order He hae all powers necessary to
thos: ends. including the powers (o

(a) Administer oaths and affirma-
uons.

(b) lssue subpoenas authorized by
law

(c) Rule on offers of proof, and
receive evidence.

(d) Order depositions to be taken.

(e) Regulare the course of the hear-
ing and the conduct of the participants

() Dispose of procedural requests or
similar matters.

() Examine witnesses.

{h) Hold conferences before or dur-
ing the hearing for settlement,
simplification of the issues, or any other
proper purpose

(1) Certify questions to the Comms-
sion for its determination. either in his
discretion or on direction of the Com-
mission

(y) Reopen a proceeding for the
reception of further evidence at any time
|_prior to initial decision

-~
-
&

S

o

(k) Appoint special assistants from the

| Atomic Safety and Licensing Board
Panel pursuant to § 2722

(1) Issue initial decisions; and

{m) Take any other action consistent
with the Act. this chapter, and sections
551-558 of title 5 of the United States

LCodc.

45 FRo202)

(a) A presiling officer shail perform
no duties inconsistent with his respon-
sibilities as a presiding officer, and will
not be responsible to or subject to the
supervisor or direction of any officer or
employee engaged in the performance of

Lmvesuutwc or prosecuting functions.

‘-§ 1.719 Separation of functions.
-
-

r (b) In any adjudication, the presiding
officer may not
' than a member of his stafT or a special
~ assistant as provided for in § 2722 on
= any fact in issue uniess on notice and

$ opportunity for all parties to participate,

+ except (1) as required for the disposition

2 of ex parte matters as authorized by law
and (2) as provided in paragiaph (c) of
this section.

consult any person otber

JMFR

AT PRIV

P~

(¢) In any adjudication for the deter-
mination of an apphcaton for mual
licensing, other than a contesied pro-
ceeding. the presiding officer may con-
sult (1) the staff. and (2) members of the
panel appointed by the Commssion from
which members of atomic safety and
licensing boards are drawn: Provided,
however. That in adjudications in which
exceptions to the imnial decision may be
taken to the Atomic Safety and Licensing
Appeal Board. the presiding officer shall
not consult any member of the Atomic
Safety and Licensing Appeal Board or
any fact :n 1ssue.

(d) Except as provided in paragraph
(¢) of this section and § 2.780(e). 1n any
case of adjudication, no officer or
employee of the Commission who has
engaged in the performance of any -
vestigative or prosecut.ng function in the
case of a factually related case may par-
ncipate or advise in the imual or finai
decision. except as a witness or counsel
in the proceeding. Where an mntial or
final decision is stated 1o rest in whole or
in part on fact or opimon obtained as a
result of a consultation or communica-
von authorized by paragraph (c) of this
section or § 2.780(e). the substance of the
communication shall be specified in the
record in the proceeding and every party
shall be afforded an opportunity to con-
trovert the fact or opimon_ If the parties
have not had an opportunity to con-
teovert such fact or opimon prior to the
filing of the decision, a party may con
trovert the fact or opinion by filing an
exception to the imual decision. or 3
pettion for reconsideration of a final
decision. clearly and concisely setting
forth the information or argument relied
on to show the contrary

§ 2.720 Subpoenas.

(a) On applicatron by any party, the
designated presiding officer or. if he 15
not available, the Chairman of the
Atomic Safety and Licensing Board
Panel. the Chief Admimstrative Law
Judget or other designated officer wili
1ssue subpoenas requiring the attendance
and tesimony of witnesses or the pro-
duction  of
whom application 1s made may require a
showing of general relevance of the
testimony or evidence sought, and may
withhold the subpoena if such a showing

27 FR 317

evidence. The officer to «

ang give testimony or proguce specifieu
documents or other things at a desig-
nated time and place. The subpoena will
also advise of the auashing procedure
provided in paragraph () of this section

(¢c) Unless the service of a subpoena
1s acknowledged on its face by the wit.
ases or i« served by an officer or
employes of the Commission it shall be
served by a person who is not a party to
the hearing and 1s not less than eighteen
(18) years of age. Service of a subpoena
shall e made by delivery of a copy of
the subpoena to the person named 'n i
and tendering him the fees for one day's
atrendance and the mileage allowed by
law. When the subpoena is issued on
behalf of the Commission, tees and
mileage need not be tendered. and the
subpoena may be served by regisi=red
mail.

(d) Witnesses summoned by sub-
poena shall be paid. by the party at
whose tnstance they appear. the fees and
mileage paid (0 witnesses in the districs
courts of the United States.

(e) The person serving the subpoena
shall make proof of service by filing the
subpoena and affidavit or acknowledge-
ment of servite with the officer before
whom the witness is required to testify or
produce evidence or with the Secretary.
Failure to make proofl of service shall
not affect the validity of the service

() On mouon made promptly. and in
any event at or before the time specified
in the subpoena for compliance by the
person to whom the subpoena s
directed. and on notice to the parry at
whuse instance the subpoena was issued
ihe presiding officer or_ if he 1s unavaiia
ble. the Commission may (1) quash or
modify the subpoena if it1s unreasonable
or requires evidence not relevant to any
matter in issue. or (2) condition demal of
the mation on just and reasonable terms

(g) On application and for gocd
cause shown the Commussion will seek
judicial enforcement of a subpoeha
issued to a party and which has not been

Lquuned
-

(hi1) The provisions of paragraphs
(a) through (g) of this section are not ap-
phicable to the attendance and testimony
of the Commissioners or NRC personnel,
o to the production of records or docu-

'l_mems in the custody thereof

(2Xi) In & procecaing in which the
NRC is 2 party, the NRC staff will make

1s not made. but he shall not attempt 10 o, available one or more witnesses desig-

(b} Every subpoena will bear the
asme of the Commission, the name and
office of the issuing officer and the title
of the hearing, and will command the
person to whom it is directed to attend

R . |

Luetermme the admissibility of evidence § nated by the Executive

x
“

-

Director for
Operations for oral examination at the
hearing or on deposition regarding any
matter. not privileged. which is relevant
10 Lie issues in the proceeding. The at-
rendance and testimony of the Commus-

September 1, 1982
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sioners ang named NRC personne! at &
hearing or on deposition m#y noi be re-
quired by the presiding officer, by sub-
poena or otherwise Provided, That the
presiding officer  av, ypon a showing of
exceptional circumsiances, such as a cars
in which a particular named NRU
emnlover has direet nersanal knowledge
of a material fact not known to the wit-
nesses made available by the Executive
Director for Operations require the at-
tendance and testimony of named NR”
personnel

(1) In addition, a party may file with
the presiding officer written interrogato-
ries to be answered b, NRC persoanel
with kne wledge of the facts aesignated
by the Executive Director for Opera-
tions. Upon a finding by the presiding
officer that answers to the interrogato-
ries are necessary to a proper decision in
the proceeding and that answeis 1o the
interrogatories are not reasonably ob-
tainable from any other source, the
presiding officer may require that the
staff answer the interrogatories.

(i) No deposition of a particular
named NRC employee or answer 10 in-
terrogatories by NRC personne! pur-
suanit 1o paragraphs (h) (2) (1) and (1) Gi
this section shall be required before the
matiers in controversy in the proceeding
have been identified by order of the
Commussion or the presiding officer,
pursuant to § 2.751a. or after the begin-
ning of the prehearing conference held
pursuant to § 2.752 except upon leave of
the presiding officer for good cause
_v*ovn

40 FR 2973

{tv) The provisions of § 2 740(c) and
(e) shali apply 1o interrogatories served
~ pursuant 10 this subparagraph
8 (3) Records or documents in the
& custody of the Commissioners and NRC
-3 personne! are available for inspection

Land copying or photographing pursuant

1o 8§ 2 744 and 2 790

™} 2721 Atomic safety and licemsi:
boards.

(a) The Commussion or the Chaur-
man of the Atomic Safety and Licensing
Board Panel may from ume to tume
establish one or more atomic safeiy and
@ lLicensing boards, each comprised of
@ three members. one of whom will be
« Qualified in the conduct of administra-
+ tve proceedings and two of wnom shail
@ have such technical or other qualifica-
tions as the Commussion or the Chairman
of the Atomic Safety ana Licensing
Board Panel deems appropriate (o the
issues 1o be decided. 1o preside in such
preceedings for granting, suspending
revoking, or amending licenses o1
authorizations as the Commission may

Septamber 1. 1982 920

J

12 FR 282

40 FR 51995

K

=

designate and to pertorm such other ad-
Jjudicatory functions as the Commission
deems appropriate. The members of an
alomic saiety an' Licensing board shall
be dcsignaied from the Atomic Safety !
and Licensing Board Panel established |
by the Commission .

(b) The Cominission or Wwe Chalrman
the Atomic Safety and Licensing |
Board Panel may designate an alternate |
qualified In the conduct of sdministra-

i

of |
this section. If a member of & board be-
comos unavailable, the Commission or
the Chalirman of the Atomic Safety and |
Licensing Board Panel may constitute
the alternate qualified in the ronduct of |
administrative proceedings, or the alter-
nate having technical or other qualifica- |
s appropriate, as & member of the |
notifying the alternate who will, |
notification, serve

nuut
unsvailable or no
designated, and a |
member of a board becomes unavailable, |

B
§

i

atomic safety and licensing board by
notifying the appointee who will, as of
the date of such notification, serve as a
member of the board.

ic) In a proceeding in which excep- ~
wons 1o the iminal decruon may be taken ¢
1o the Atomic Safety and Licensing Ap- s

-~
~
2

Chairman, the p:esidin?’:mcer may, at
his discretion, appoint from the Atomic
Safety and Licensing Board Panel
established by the Commission,
personnel to assist the presiding officer
in taking evidence and prepa-ing a
suitable record for review. Such
appointment may occur at any
appropriate ime during the proceeding
but shall, at the time of the appointment,
be subject to the notice and

in § 2.704. Such special assistants may
function as:

(1) Technical interrogators in their
inaividual fields of expertise. Such
interrogators shall be required to study
the written testimony and sit with the
presiding officer to hear the presentation
and cross-examination by the parties of
ali witnesses on the issues of the
interrogators’ expertise, taking a leading
role in examining such witnesses to
ensure that the record is as complete as
possible:

(2) Upon censent of all the parties,
Special Masters to hear evidentiary
presentations by the parties on specific
technical matters, and, upon completiun
of the presentation of evidence, to
prepare a report that would become part
of the record. Special Masters may rule
on evidentiary issues brought before
them.’in accordance with §§ 2.743 and
2.757. Appeals from such rulings may be
taken to the presiding officer in
accordance with procedures which shall
be established in the presiding officer s
order appointing the Special Master,
Specia! Masters’ reports are advisory
only; the presiding officer shall retain

o peal Board. the Commission will not = final authority with respect to the issues

RS
-

|

FR 112y

po—— 0

1 FR 1512)
i |

§2.722
officer.
{a) In consultation with the Panel

designate any members of the Appeal
Board as members or alternaies of the
atomic safety and hicensing board
estwhished ‘o preside in such proceed-
ng

{d) An atomic safety and licensing
board shall have the dutirs and may ex-
ercise the powers of a presiding officer as
granted by ¢ 2 748 and otherwise in this
part Al anv ume when such a board 15.1n
existence but is not actually in session,
any powers which could be exercised by
a presiding otficer or by the Chiel Ad-
minisirative Law Judge® may be exer-
cised with respect to such a procescing
by the chairman of the board having
Jurisdiction over it

Two memoers ol an atomic sater’ « o
licenting board constituie a quorum, i
one of those members 1s the member
Quaiified n the conduct of adrinisira-
tive proceedings

Special assistania to the presiding

heard by the Special Master; or

(3) Alternate Atomic Safety and
Licensing Board members to sit vsith the
presiding officer. to participate in the
evidentiary sessions on the issue for
which the alternate members were
designated by examining witnesces, and
to advise the presiding officer of their
conclusions through an on-the-record
report This report is advisory only; the
presiding officer shall retain final
authority on the issue for which the
alternate member was designated.

(b) The presiding officer may, as a
matter of discretion, informally seek the
assistance of Members of the Atomic
Safety and Licensing Board Panel to
brief the presiding officer on the general
technical background of subjects
involving complex issues which the
presiding officer might otherwise have
difficulty in quickly grasping. Such
informal briefings shall take place prior
to the hearing on the subject inyvolved
and shall supplement the reading and
study undertaken by the presiding
officer. They are not subject 1o the

procedures described in § 2.704.
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MoOTIONS

§2.730 Motions.

2 (&) Presentation and dispasition. All
Emttom shall be addressed to the

the presiding officer. All written mo-

3 tions shall be filed with the Secretary,
and served on all parties to the pro-
ceeding.

r (b) Form and content Unless made
. orally on the record during a hearing.
5, or the presiding officer directs other-
z Wise, a motion shall be in writing, suall
« state with particularity the grounds
~and the relief sought, and shall be ac-
companied by any affidavits or other
evidence relied on, and, as appropriate,
|_a proposed form of order.

-
(¢) Answers Lo motions. Within ten
(10) days after service of a written

motion, or such other period as the
Secretary or the Assistant Secretary
» Or presiding officer may prescribe. a
party may file an answer in support of
or in opposition to the motion, accom-
panied by affidavits or other evidence.
However, the staff may file such an
answer within fifteen (15) days after
service of a written motion. The
moving party shall have no right to
reoly, except as permitted by the pre-
siding officer o¢r the Secretary or the
Assistant Secretary.

43 FR 1219

r (d) Oral arguments’ briefs. No oral
~ argument will be heard on a motion
: unless the presiding officer or the
+ Commission directs otherwise. A writ-
o, ten brief may be filed with a motion or

AN answer to a motion stating the ar-
guments and authorities relied on.

r (¢] The Board may dispose of written
motions @ither by wnitten order or by
ruling orally during the course of a
prehearing conference or hesring. The
Bourd should ensure that parties not
presen for the oral ruling are notified
mempnv of the order

46 FR 30328

(1) Interiocutory appeals (o the Com-
mission. No interlocutory a.peal may
be taken to the Commission from a

) ruling of the presiding officer. When
~ in the judgment of the presiding offi-
= cer prompt decision is necessary Lo
« prevent detriment to the public inter-
= est or unusual delay or expense, the
presiding officer may refer the ruling
promptly to the Commission, and
notily the parues eiiher Oy announce-
ment on the record or by written
notice if the hearing is not in session.

(g) Effect of filing a motion or certi-
! fication of question to the Commis.
# sion. Unless otherwise ordered, nei-
= ther the filing of a motion nor the cer-
« tification of a question to the Commis-
“ gion shall stay the proceeding or
= extend the time for the performance
Lof any act.

{h) Where the motion in question is a
motion to compel discovery under
§2.720(h)(2) ot § 2.740(f), parties may file
answers to the motion pursuant to
paragraph (c) of this section. The
presiding officer in his or her ciscretion,
may order that the answer be given
orally during a telephone conference or
other prehearing conference, rather than
in writing, If responses are given over
the telephone the presiding officer shall
issue @ written order on the motion
which summarizes the views presented
by the parties. This does not preclude
the presiding officer from issuing a psor
oral ruling on the matter which is
effective at the time of such ruling,
provided that the terms of the ruling are

l-mcorpontod in the subsequent written

46 FRS8279

order.

§2.731 Order of procedure.

The presidirg officer or the Comm:s-
sion will designate the order of proce-
dure at a hearing. The proponent of
ug“ order will ordinarily open and
¢l b

¢ 2,732 Burden of proof.

27 FR 37

Uniess otherwise ordered by the
@ presiding officer . the apphicant or the
& proponent of an order has the burden of

lpy-m!

R33N

" 2733 Examination by ey perts.

A party may fequest the presiding
olfiger o permit o gqualthicd individua
whe has scientific of techmcal traning
O CXpErience o participaly of behalt of
that party n the cxamination and
crossexamination of ¢xpert  Wwiinesses
The presiding olhicer nidy permil such
indiv idual to partivipate on behait of the
party 1n the exanination 4NU CTOss-€A
amination ol ExfUrt Wiinesses. where ot
would serve the purpose ol turthering
the conduct of the proceeding, upon
ticding (4) tha the individual 18
qualified by scwentihic of wwehnical tram-

37 FRISI27

Ing of eaperience o contribute 1o the
deyelopment ol an adegquale decisional
record in the procecding by the conduct
ol suach examination uf Cruss

examination. (h) that e individual has
read 4ny writien teshimony on which he
intends 1o ExaMIne of Cross-cxamine and
any documents to be used of reterred to
i the course of the exanmination or
cross-examinabion. and (<) that the -
divrdual has prepared himselt to conduct
a meaminglul and expeditious cxamin:
Hon of cross-examination. Examination
or  cruss-examination conducted pur-
suant 1o this section shall be limited 1o
arcas wsthin the caperuse of the n-
dividual conducting the examination or
cross examination  The party on behalt
ol whom such exanunation of Cross-
examination s conducted and hs at-
rorney shall be respoasible tor 'he con-
ducl' ol exemination of Cross:

l.cummamm by such individuals

D1 POSMTIONS AND WRITTEN INTERROG A

torits DIsCOVERY  ADMISSION (33
0y Ne

’i 2.740 Genernl provisions goserning
discovery.

(a) Discovery mecthods Parties may
obtain discov-ry by one or more of the
fol'owing methods: Depositions upon
oral examination or wriiten interroga-
tories (§ 2.740a) ; written interrogatories

(§ 2.740b) ; production of documents or
things or permission to enter upon land
or other property, for inspection and
other purposes (§2741); and requesis
for admission (§ 2.742)

(b) Scope of discovery. Unless other-
wise limited by order of the presiding

the scope of discovery is as follows:

(1) In general. Parties may obtan
discovery regarding any matter, not pri-
vileged, which 1s ielevant to the subject
matter involved in the proceeding,
whather it relates 1o the claim or defensg

-
~
@
4
-
~
™
‘ officer in accordance with this section,
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of the party seeking Giscovery or to the
¢laim or defense of any other party, in-
cluding the existence, description,
nature. custody. condition, and location
of any books. documents, or other tangi-
bie things and the identity and location
of persons having knowledge of any dis-
¢overable matter In a proceeding on an
apphicanion for a construction permit or
an aoperaung license for a production or
utihization facility. discovery shal! begin
only afier the prehearing conference
provided for in § 2.751a and shall relate
only to those matiers in controversy
which have been identified by the Com-
mission or the presiding officer in the
preheariag order entersd at the conclu-
sion of that prehearing conference. In
such a proceeding, no discovery shall be
had after the beginning of the prehearing
conference held pursuant to § 2.752 ex-
cept upon leave of the presiding officer
upon good cause shown. It is nct ground
for objection that the infcrmation sought
will be inadmissible at the hearing if the
information sought appears reasonably
calcula ed to lead 1o the discovery ot ad-
missible evidence
(2)  Tricl prenaration materiais. A par-
ty may obtain discovery of documents
and tangible things otherwise discovera-
ble under subparcgraph (1) of this
paragraph and prepared in anticipation
of or for the hearing by or for »~~ther
party s representative (including nis at-
forney. consultant, surety, indemnitor,
insurer. or agent) only upon a showing
that the party seeking discovery has sub-
stantial need of the materials in the pre-
paration of his case and that he 1s unable
without undue Yardsh'p to obtain the
substantial equivalent of the materials by
other means In ordering discovery of
such materials when the required show-
ing has been made. the presiding officer
shall protect against disclosure of the
mental impressions. conclusions. opin-
wns. or legal theories of an attorney or
other representative of a party concern-
ing the proceeding
(<) Pratective order Upon motion by
4 party or the person trom whom discov-
ery s sought. and for good cause shown,
the presiding officer may make any order
which justice requires to protect a party
ar person from annoyance, embarrass-
ment, oppression. or undue burden or
expense. including one or more of the
followng: (1) That the discovery not be
had. (2) that the discovery may be had
only un specified terms and conditions,
including a designation of the iume or
place. (}) that the discovery may be had
only by a method of discovery cther than
that selected by the party seeking discov -
ery. (4] thai certain matters not be in-
quired 1o, or that the scope of discov-
ery be limited to certain matters; (5) that

September 1, 1982

discovery be conducted witn no une pre- ;
sent except persons designated by the request. the response or objection of the
presiding officer: (6) that. subject to the | P3ty upon whom the request was served.
provisions of §§ 2.744 and 2.790, 3 trade | 4Md arguments in support of the motion
secret or other confidential research, , FOf Puiposes of this paragraph. an
Gevelopment. or commercial informa- R€Vasive or incomplete answer or
tion not be disclosed or be disclosed = response shall be treated as a failure o
only in a designat>d way. (7) that studies Em"“ o 'r'e:rund l;-;:olure - :““"‘::
aid evaluations not be prepared If the ' ©5P0Nd shall not g S

motion for a protective order 1s denied
in whole or in part, the presiding officer
may. on such terms and conditions as are
Just, order that any party or person pro-
vide or permit discovery

(d)  Sequence uand timing of discovery
Uniess the presiding officer upon mo-
tion, for the convenience of parties and
witnesses and in the interests of justice.
orders otherwise, methods of discovery
may de used in any sequence and the fact
that a party 1s conducting discovery,
wheiher by deposition or otherwise, shall
not . oerate to delay any other party's
discovery

()  Supplementatim of responses A
party who has responded tu a request for

follows.

(1) A party s under a duty seasona-
bly to supplement his response with
respect to any qQuestion directly ad-
dressed to (1) the 'dentity and location of
persons having xnowledge of discovera-
ble matters. and (11) the Wdentity of each
person expected to be called s an expert
witness at the hearing. the subject matter
on which he 1s expected to testify, and
the subsiance ot his testimony

(2) A party 1s under a duty seasona
bly to amend a prior response if he ob-
tains informanon upon the basis of which
(1) he knows that the response was incor-
rect when made, or (11) he knows that the
response though correct when made 1s no
longer true and the circumstances are
such that a failure to amend the response
18 1n substance a knowing concesiment

(3) A duty to supplement respoases
may be imposed by order of the presid-
_ng officer or agreement of the paities

= 0 Mot 1o compel discovery (1) 0l
a4 deponent or party upon whom a ie-

37 FR 15127

answers to inter;ogatories 1s served fails
10 respond or objects to the request. or
any part thereof. or tais to permat in-
T spection as requested ., the deposing party
x or the party submitting the request may
- move tre presuding officer, within ten (10)

= days after the date of the response or

after farlure of a party 1o respond to the
request for an order compelling a
response of inspection in accordance
with the request. The moton shaii set
forth the nature of the questions or the

71798
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discovery with a response that was O et uf the
- )
plete when made 1s under no duty to SUp- 3 2720 (h) (D) or production of NRC

plement his response to include informa- ¢

2 -
iton thereafter acquired. except as*
~

quest for praductuorn of docurents or [~

Fground :5at the discovery sought is ob-
)ectionabie unless the person or party
failing to answer or respond has apphed
for a proteciive order pursuant to
L_para;raph (¢! of this “=ction

™ (2) In ruling on a mouon made pur-
suant to this section, the presiding officer
may make such a protective order as he
15 authorized to make on a motion made
pursuant to paragraph (c) of this section

£3)  This section does not preclude an
independent request for issuance-of a
subpoena directed to a person not a par-
ty for production of documents and
things This section does not apply to re-
quests for the tesumony or interrogato-
statt pursuant to 3

documents pursuant o § 2743 or ?
2.790. except tor paragraphs (¢) and (¢)
of this section

3 2.740a Depositions upon oral e~
amination and upon writlen inter-
rogatories.

(41 Any party desinng to take the
testimany ol any party or ather person by
deposition on oral examinaton or wt-
ten interrogatonies shall, without leave
ot the Commission or the presiding
othicer give reasonable notice in writing
1o gvery other party. to the person (o be
examined und to the presiding otticer of
the proposed time and place of taking
the deposition. the name and address of
each person 1o be examined . if known, or
it the name 1s not known, @ general
description suthicient to dentify him or
the class or group to which he belongs.
the matters upon which cach person will
be examined and the name or descriptive
title and address of the officer before
_uhum the deposition s to be taken

ib) [Deleted 37 FR 15127 |

(c) Within the Umited States, a
depositon may be taken before am
officer authorized to administer oaths by
the laws ot the Unned Stares or of the
place where the examination s held
Outside of the United States. a deposi-
tion mav be taken betore a secretary of
an embassy or legation, a vonsul general,
vice consul or consular agent of the
United States, or g person authorized to
admumister oaths designated by the ¢ om
mission

~
~

L]
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(d) The deponeni shall be sworn or
shall affirm before any questions are put
to him Examination and cross-€xamina-
uon shall proceed as at a hearing. Each
question propounded shall be recorded
and the answer taken down in the words
of the witness. Objections on questions of
evidence shal!l be noted in short form
without the arguments. The officer shall
not decide on the compelency,
materiality. or relevance of evidence but
shail record the evidence subject to ob-
jection. Objections on questions of evi-
dence not made before the officer shall
not be deemed waived unless the ground
of the objestion is one which might have
been obv.ated or removed if presented at
that ume.

—
™ (e) When the tesumony is fully

transcribed. the deposition shali be sub-
mitted (v the deponent for examination
and signature unless he 1s ill or cannot be
found or refuses to sign. The officer shall
certify the deposition or. if the deposi-
tion is not signed by the deponent, shall
cernify the reasons for the failure to sign,
and shall promptly forward the deposi-
tion by registered mail to the Commis-

sion
-

(fi Where the deposition is to bed

taken on written interrogatories, the par-

ty taking the deposition shall serve al

copy of the interrogatories, showing eachr

interrogatory separately and con-
secutively numbered. on every other
party with a notice stating the name and
address of the person who 15 10 answer
them and the name, description, title,
and address of the officer before whom
they are to be taken Within ten (10)

days afier service. any other party may
serve cross-interrogatories. The inter-
rogatories, cross-interrogatories, and
answers  hall be recorded and signed,
and the deposition certified, returned,
and filed as «n the case of a deposition on

oral examination
—

(g) A deposition will not become a
part of the record in the hearing unless
recerved 2 evidence. If only part of a
deposition 1s offered in evidence by a
party, any other party may introduce any
other parts. A party shall not be deemed
10 make a person his own witness for any
purpose by taking his deposition

(h1 A deponent whose deposition is
taken and the officer taking a deposition
shall be entitled to the same fees as are
paid for like services in the district
courts of the United States, to be paid by
the party at whose instance the deposi-
tion 1s taken

(1) The witness may be accompanied,
represented, and advised by legal

L counsel

) The provisions of paragraphs >
through (i) of this section are not ap-
plicabie to NRC personnel. Testimony of
NRC personnel by oral examiniation and
writien interrogatories addressed to
NRC personnel are subject 10 the provi-
sions of § 2.720(h).

§ 2.740b laterrcgatories (o parties.

(a) Any party may serve upon any
other party (other than the staff)® written
interrogatories to be answered in writing
by the party served. or ii the party served
1s a public or private corporation or a
partnership or association. by any offices
or agent. who shall furnish such informz-
tion as is available to the party. A copy
of the interrogatories. answers, and all
related pleadings shall be filed with the
Secretary of the Commission and shall
be served on the presiding otficer and
upon all parties to the proceeding.

(b) Each 'nterrogatory shall be
answered separately and fully in writing
under oath or affirmation, uniess it 1s ob-
jected 1o, in which event the reasons for
objection shall be stated in lieu of an
answer The answers shall be signed by
the person making them. and the objec-

tions by the aitorney making them The
party upon whom the interrogatories
were served shall serve a copy of the
answers and objections uron all parties
o the proceeding within 14 days after
service of the interrogatories. or within
such shorter or longer period as the
presiding officer may allow Answers
may be used n the same manner as
depositions (see § 2.740a(g))

§ 2.741 Production of decuments and
things 2nd entry upon land for in-
spection and other purposes.

(a) Request for discovery. Any party
may serve on any other party a request
w

(1) Produce and permit the party
making the request, or a person acting on
his behalf, 1o 1aspect and copy any desig-
nated documents, or to inspect and cop) .
test. or sample any tangible things whu h
are within the scope of § 2.740 and which
are in the possession, custody. or control
of the party upon whom the request 1s
served: or

(2) Permit entry upon designated
jand or other property in the possession
or control of the party upon whom the
request is served for the purpose of in-
spection and measuring. surveying
photographing. testing, or sampling the
property or any designated object or
operation thereon. within the scope of §

Tt ek shnetn s addressed b e stall an sebh

Wi e & 2 IR
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(hy Service. The request may be
served on any party without leave of the
Commission or the presiding officer. Ex-
cept as otherwise provided in § 2.740,
the request may be served after the pro-
cecding 1s set ior hearing.

(¢) Cuomtents. The request shall set
forth the items to be inspected either by
individual item or by category. and
describe each item and category with
reasnable particularity.  The request
shall specity a reasonable ume, place.
and manner of mzking the inspection
and performing the related ac's

(d) Response The party upon whom
the request is served shall serve on the
party submitting the request a writien
response within thirty (30)days after the
service of the request. The response shall
state. with respect to each uem or
category, that inspection and related ac-
tivities will be permitted as requesied.
uniess the request 1s objected to.in which
case the reasons for objection shall be
stated If objection is made to part of an
item or category, the part shall be

specified
(e) VR recurds and documents The

provisions of paragraphs (a) through (d)
of this sectinn do not apply to the pro
duction for inspectian and copying orf
phoiographing of NRC recoras or docu-
ments. Production of such recurds of
documents is subject 1o the provisions of
§4 2.744 and 2.790

3 2.742 Admissions.

(a) Apart from any admissions made
during or as a result of a prehearing con-
ference. at any ume after his answer has
heen filed, a party may file a written re-
quest for the admission of the genuine-
ness and authenticity of any relevant
document described in or attached to the
request. or for the adm:esion of the truth
of any specified relevant matter of fact.
A copy of the document shal! be
delivered with the request unless a copy
has aiready been furnished

—

(b) Each requested admission shall
he deemed made unless, within a ume
designated by the presiding officer or the
Commission. and not less than ten (10)
days alter service of the request or such
further ime as may be allowed on mo-
tion. the party to whom the request is
directed serves un the requesting party
either (1) a sworn siatement denying
specifically the relevant matters of which
an admission is requested or setting forth
\n detail the reasons why he can neither
truthfully admit nor deny them, or (2)
writien objections on the ground that
some or all of the matters nvolved are
privileged or wrelevant or that the re-
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quest 15 otherwise improper in whole or
in part. Answers on matters 1o which
such objections are made may be defer-
red until the objections are dztermuned.
If written objections are made 10 only a
past of a request, the remainder of the re-
quest shall be answered within the time
designated

(¢) Admissions obtained pursuant to
the procedure in this section may be used
in evidence to the same extent and sub-
ject (o the same objections as other ad-
missions

—
¢ 2743 Evidence.

(a1 General Every party 10 a pro-
ceeding shall have the right to present
such oral or documentary evidence and
rebuttal evidence and conduct such
cross-examination as may be required

for full and wrue disclosvre of the facts.
-

21 FR 3172

shall be marked [or identiwetaon. Re
jected exhibits, adequately marked for
identificauion, shall be retained in the
record.

() Exmibus. A wrnitten exhibit will
not be received in evidence uniess the
original and two copies are offered and a
copy furnished to each party, or the par-
ties have previously been furmished with
copies or the presiding officer directs
otherwise. The presiding officer may
permit a party to replace with a true copy
an orniginal document admitted in evi-
L.:uﬂcc

e (g) Proceedings involving applica-
tions. In any proceeding involving an ap-
plication, there shall be offered in evi-
dence by the staff any report

&
4

submitted by the ACRS in the proceed-
ing in compliance with section 182b. of
the Act, any safety evaluation prepared
by the staif and any Detailed Statement

(b) Written testimony. 1nc parties 2 .4 oqyironmental considerations pre-

shall submut direct tesumony of wit-
nesses in written form, unless otherwise
ordered by the presiding officer on the
basis of nbjections presented. In any pro-
ceeding in which advance written
testimony 1s to be used, each party shail
serve copies of s proposed written
testimony on each other party at least
fifteen (15) days in advance of the session

oi the hearing at which its tesumony is te be
presented. The presiding officer may
permit the introduction of written
testimony not so served. eicher with the
consent of all parties present or after
they have had a rcasonable opportunity
to examine it. Written testimony shall be
incorporated in the transcript of the
record as if read or, in the discretion of
the piesiding officer. may be offered and
admitted in evidence as an exhibit. This
paragranh Joes not apply to proceedings
under Subpart B for modification,

| suspension, or revocation of a license.
r

(c) Admissibility. Only relevant,
material, and reliable eviaence which is
not unduly repetitious will be admitted.
Immaterial or irrelevant parts of an ad-
missible document will be segregated
and excluded so far as is practicabie.

(d) Obyections. An objection to evi-

dence shail! breifly state the grounds of.

objection. The transcript shall include
the objection. the grounds, and the rul-
ing. Exception to an adverse ruling is
preserved without notation on the
record.

(e) Offer of proof An offer of proof
made in connection with an objection ‘o
a ruling of the presiding officer exclud-
g ur rejecting proffered oral testimony
shall consist of a statement of the subs-
tance of the proffered evidence. If the
excluded evidence is written, a copy

September 1, 1982
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pared by the Director nf Nuclear Reac-
tor Kegulatwon or Director of Nuclear Mate-
rial Safety and Safeguards, as approp:iiate,

or his designee in the proceeding pursuant to
Part 51 of this chapter.

(h) Officiat record. An official record
of 2 government agency or entry in an
official record may be evidenced by an
official publication or by a copy attested
by the officer having legal custody of the
record and accompanied by a certificate
_of his custody

F- (1) Official nouce. (1) the Commis-
sion or the presiding officer may take
official notice of any fact of which a
court of the United States may take
judicial notice or of any technical or
scientific fact within the kaowledge of
the Commaission as an expert body Each
fact officially noticed under this sub-
paragraph shall be specified in the
record with sufficicnt part: Zularity to
advise the parties of the matters which
have been noticed or brought to the at-

37 FR 15127

tention of the parties before final deci-
sion and eich party adversely aifected by
the decision shall be given opportnity
10 co drovert the fact,

(2) I a decision is stated to rest in

w=ole or in part on official notice of a

(a) A request for the production of
an NRC record or document not availa«
ble pursuant to § 2.790 by a party ‘o an
iminial licensing proceeding may be
served on the Exccutive Director for
Operations without leave of the Commis-
sion or the presiding officer. The request
shall set forth the records or documents
requested, either by individual item or
by category, and shall describe each item
or category with reasonable particularity
and shall staie why thai record or docu-
ment 15 relevant to the proceeding.

(b) If the Executive Director for
Operations objects to producing a re-
quested record or document on the
grounds that (1) it 1 not relevant o7 (Z) it
is exempted from disclosure under §
2.790 and the disclosure is not necessary
to a proper decision in the proceeding or
the document or the information there:n
i1s reasonably obtainable from another

37 FR 15127

source, he shall so advise the requesting
party

(c) If the Executive Director for
Operations objects to producing a record
or document, the requesting party may
apply to the presiding officer, in writing,
to compel production of that record or
document. The appiication shall set
forth the relevancy of the record or
docugnent to the issues in the proc _eding.
The application shall be processed as a
motion in accordance with § 2.730(a)
through (d). The record or document
covered by the applicatinn shall be pro-
duced for the "in camera” inspection of
the presiding officer, exclusively, if re.
juested by the presiding officir and only
to the extent necessary to determine—

(1) The relevancy of that record or
document,

2) Whether the document 1s exeript
irom disclosure under § 2.790;

(3) Whether the disclosure is necess-
ary to a proper decision in the proceed-
g,

(4) Whether the document or the in-
formation therein is reasonably obtaina-
_ble from: acather source.

% (d) Upon a determination by the
presiding officer that the requesting par-
ty has demonstrated the relevancy of the

record or document and that its produc-

fact which the parties have not had a = (jun is not exempt from disclosure under|

prior opportunity to controvert, a party
may coutrovert the fact by exceptions to
an mtial decision or a petition for
reconsideration of a final decision
zlearly and concisely setting forth the in-
formation relitd upon to show the contr-

ry.

§ 2.744 Production of NRC records
and documents.

2:26

T
-

§ 2.790 or that, if exemipt, its disclosu
is necessary to a proper decision in t
proceeding, and the document or the in-4
formation therein is not reasonably “1
tainable from another source, he shall
order the Executive Director for Opera
tions to produce the document
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r (f) A ruling by the presiding officer,
= the Atomic Safety and Licensing Appeal
2 Board, or the Commission for the produc-
Z tion of a record or document will specify
> the time, place, and manner of produc-

I-non.

P(Ol In the case of requested documents (g) No request pursuant to this sec-
and recorda (including Safeguards tion shall be made or entertained before
Information referred to in seclions 147 % the matters in controversy have been
and lm)llln M:micm Act. as 2 identified by the Commission or the
amen exemp from disclosure under = presiding officer, or after the beginni f
§ 2700, but whose disclosure is found by =, " ‘ .
the presidi officer to be necessary toa ¥ the prehearing conierence heid pursuant

1ding in the ling to § 2.752 except upon leave of the
order 1o the Executive Director for residing officer for good cause shown.

tions to produce the document or

nco:ds(oruyodutmmd ) Th RN { § 2.740(c) and
ordering production of the document or (h) The provisions of § 2.740(c) an
records) may contain such protective & (e) shall apply te production of NRC
terms and conditions (including & records and documents pursuant to this
affidavits o.t:‘on-dld.!:.smz:l mﬁtr & section.
necessary te to limit -
discl & in the proceeding. -L SUMMA?‘{-:AI:?(;S("I'SHON ON
to interested and other
governmental entifies participating -
pununnolznlcl.udbw $2.749 Authority of presiding officer to
qualmodwlmmwdmlm dispose of certain issues on the pleadings.

» Safeguards Information protected from {a] ANy party to a proceeding muy

= disclosure under section 147 of the move. with or without supporting

» Atomic Energy A~ as L3 Affidavits. for 4 decision by the

¥ received and possessed by a party other
% than the Commission stafl, it shall also
* be protected according to the
requirements of § 73.21 of this chapter.
The presiding officer may also prescribe
such additional procedures as will
effectively safeguard and prevent
disclosure of Sainguards Infornatioa 0
unauthorized fcnom with minimum
impairment cf the procedural rlrhtt
which would be available if Safeguards
Information were not involved. la
addition to any other sanction that may
be imposed by the presiding officer for
violation of an crder issued pu-suant to
this paragraph, violation of an order
g:mlnln. to the disclosure of

fegucrds Information protected from
disclosure under section 147 of the
Alomic Energy
subject to a civil penalty imposed
pursuant to § 2.20¢. For the purpose of
imposing the criminal penaltiss
contained in section 223 of the Atomic
bﬁ Act, as amended, any order
issued pursuant to this paragraph with
respect ia Safeguards Information shall

section 181b of the Atomic Energy Act.

—

Act, as amended, may be

, presiding officer in that party's faver as
to all or any part of the matters involved
in the proceedimg. There shall be
annexed to the moton a separate. short
andd conerse statement of the material
facts as to which the moving party
contends that there 18 no genueine 1ssue
10 he heard. Motions shall be Hled
within such tme as may be fixed by the
presiding officer. Any other party may
SEFVe 4N answer supporting or opposing
the motion. with or without affidavits

® within twenty (20) days after service of
E the motion. There shall be annexed 1o

g ANV ANSWET GPPOSING the moton 4

& geparite short and concise statement of
2 he maternl facts as 1o which 1t s

comtended that there exists 4 genuine

issue o be heard. All material facts set
forth in the statement required to be
served by the moving party will be
deemed to be admitted unless
controverted by the statement required
1o be served by the opposing party. The
opposing party may within ten days
after service respond in writing 1o new
facts and 2rguments presented in any
statement filed in support of the maotion
No further svpporting statements or
responses thereto shall be entertained.
The board may dismiss summarily
m.ations filed shortly before the hearing
commences or during the hearing if the
other parties or the board would be
required to divert substantial resources
from the hearing in order to respond
adeqguately to the motion

227

(h) Affidavits shall set forth such facts
as would be admissible in evidence and
shail show affirmatively that the affiant is
competent to testify to the matters stated
therein, The presiding officer may permit
af.idavits to be supplemented or opposed
by depositions, answers to interrogatories
or further affidavits. when . motion for
summary decision is made and suppoited
as provided in this section, a party 53pos-
ing the motion may not rest upon the
mere allegations or denials of his answer;

his answer by affidavits or as otherwise
provided in this section must set forth

specific facts showing that there is a
genuine issue of fact. If no such answer is
filed, the decision sought, if appropmate,
shall be rendered.

(¢) Should it apps r from the affida-

':_ivits of a party oppos:. g the motion that
;hc cannot, for reasons stated, present by
~affidavit facts essential to justify his
7 opposition,

the presiding officer may
refuse the application for summary deci-
sion or may order a continuance (o
permit affidavits to be obtained or make
such other order as is appropriate and a
determination to that effect shall be
made a matter of record.

(d) The presiding officer shall render
the decision sought if the filings in the
proceeding, depositions, answers to inter-
rogatories, and admissions on file, toget-
her with the siatements of the parties and
the affidavits, if any, show that there is
no genuine issue as to any material fact
and that the mofjing party is entitled to a
decision as a matter of law. However, if
any proceeding involving a construction
permit for a production or utilization
facility, the procedure describad in this
section may pe used oniy for the determi-
nation of specific subordinate issues and
may not be used to deter.nine the ulti-
mate issue as to whether the permit shall

ue 1ssued.

HEARINGS

—§ 2.750 Official reporter: transcript.

(a) A hearing will be reported under
the supervision of *he presiding officer,

~ stenographically or by other means, by an
:ofﬁcm reporter who may be desigrated
& from time to time by the Conmission or
~ may be a regular employee of the Com-

mission. The transcript prepared by the
reporter shall be the sole official tran-
script of ihe proceeding. Except as lim-
ited pursuant to Section 181 of the Act
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or order of tne Commission, the trans-
cript will be open for inspection at the
Public Document Room. Copies of tran-
scripts are available to parties and to the
public from the official reporter on pay-
ment of the charges fixed therefor.

(b) Transcript corrections: Correc-
tions of the official transcript may be
m-de only in the manner provided by this
paragraph. Corrections ordered or ap-
proved by the presiaing officer shall be
included in the record as an appendix,
L.md when so incorporated the Secretary
=shall make the necessary physical correc-
& tions in the official transcript so that it
S will incorporate the changes ordered. In

making corrections there shall be no
substitution of pages but, to the extent

practicable, corrections shall be made by
running a lins through the matter to be
changed without obliteration and writing
the matter as changed immediately ahove.
Where the correction consists of an inser-
tion, it shall be added by rider or interlin-
eation as near as possible to the text
which is intended to precede and follow
it.

(c] Free transcr.pt: Except in an
antitrust proceedirg. in any adjudicatory
proceeding on an application for a
license or an amendment thereto, the
presiding officer may arrange for
provision of ene free trunscript to @

= party. other than the applicant. upon

":'requul by that party. The transcript wiil

z be made available 10 a party at the same

* time and location as it 1s mede available

= 1o the NRC stafl If # transcript is mailed
to the staff. 1t will aiso be mailed to the
requesting party. A presiding officer has
the discret;on to control the distribution
of transcripts 1o parties. '*

ke

,,rg 2.751 Hearings to be public.

Except as may be requested pursuant
£ to Section 181 of the Act, all hearings
N will be public unless otherwise ordered by
l—thc Comnission.

Y s paragraph s saspesided annl Tuether
action ol the Commyssion 46 F L1641

September 1, 1982

§-§'L7Sla Special prehearing conference
- in construction permit and operating
. license proceedings.

-

(a) In any proceeding involving an
application for a construction permit or
an operating license for a production or
utilization facility, the Commission or the

.prnidin. officer will direct the pariies
2and any petitioners for intervention, or
Ztheir counsel, to appear it a specified
Ztime and place, within ninery (90) days
zafter the notice of hearing is published, or
such other time as the Commission or the
presiding ~licer may deem appropriate.
Er a conference’ to:

™ (1) Purmit identification of the key
issues in the proceeding;

(2) Take any steps necessary for fur-
ther identification of the issues: g

(3) Consider all interventicn petitions
to allow the presiding officer to make
such preliminary or final determination as
to the parties to the proceeding, as may
S be appropriate; and

(4) Establish a schedule for further
actions in the proceeding.

(b) The presiding officer may order
any further informal conferences among
the parties, including telephone conter-
ences, to the ectent that he considers that
such u conference would expedite the
proceeding

() A prehearing conterence held pur-
suant to this section may be stenograph-
.Eally reported,

R 1S

-

~
™

r-—

(d) The presiding officer shall eptes an
order which recites the action takea
the conference. the schedule for further
achons in the proceedimg, any
agreements by the parties. and which
ientifios the key issues in the
proceeding, makes a prefimnary or Goald
deternination as o the parties i the
proceeding. and provides for the
subimussion ol stiatus reports on
discovery, The order shall be served
upon all parties to the procecding
Objections to the aeder may be Tiled I
o party withm five (5) davs after servue
of the arder, except that the stalf may
fle abjections to such order within ten
L) diavs alter service. Parties aas nol
file rephies to the objections unless the
Board so drects. The Ghing o obpec lons
shall net stav the deasion unless the
presuding officer so orders. The bhoard
may revise the order m considerabion of
the obpechions presented s
permtted by § 271800 mar et Iy bon
determination to the Commussion or the

L
~

46 FR 10

i~
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:: Atomic Saletv ana Licensing Appeal
Bourd. 4s appropriate. such matters
raised in the objections as it deems
appropriate. The order shall control the
subsequent course of the proceeding
l_unless modified for good cause

r§ 2.752 Prehearing conference.

(a) The Commussion or the prasiding
officer may, and in the case ot 4 proceed-
Ing on an application for a construction
permit or an cperating license for a
facility of a type described in
§8§ 50.2i(b) or 50.22 of this chapter or a
testing facility, shall direct the parties or
their counsel to appear at a specified time
and place for a conference to consider:

(1) Simplification, clarification. and
specification of the issues.

(2) The necessity or desirability of
amending the pleadings:

{3) The obtaining of stipulations and
admissions of fact and of the contents
and authenticity of docuinents to avoid
unnecessary proof:

(4) ldentification of wiinesses and the
limitation of the number of expert wit-
nesses, and other steps to expedite the
presentation of evidence:

(5) The setting of & hearing schedule.
and

(6) Such other matters as may aid in
,‘ the orderly disposition of the proceeding.
| A prehearing conference held under this
section in g procecding involving 4 con-
struction permit or operating license shall
be held within sixty (60) days after
| discovery has been completed.® or such
other time as the Commission or the
residing officer may specity
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ceedings other than contested procecdmes
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&

~

;‘ (b) Prenearing conferences may be
- stenographically reported.

L =

§2.752 Prehearing confererce.

|c] The presiding officer shall enter an
order which recites the action taken al
the conference the amendments
allowed to the pleadings and
agreements by.the parties. and which
limits the issues or defines the matters
in controversy to be determined n the
proceeding. Objections to the order may
be filed by 4 party within five (5] days
after service of the urder. except that the
!, regulatory staff mav file objections to
* % such order within ten (10) davs after
2 service. Partes mav not file replies to
$ the objections unless the board so
& directs. The filing of objections shall not
* stay the decision unless the presiding
officer so orders. The board mayv revise
the order in the hight of the objections
presented and. as permittec by § 27181}
may certify for determination to the
Commussion or the Atomic Safety and
Licensing Appeal Board, as appropriate
such matters raised in the nhjections as
it deems appropriate. The order shall
control the subsequent course of the
proceeding unless modified for good

L_l ause

e
3 2.753 Stipulations.

Apart fram any stipulations made dur-
ing or 4s & resuit of a preheanng confe:-
ence. the parties may stipulate in wnting
at any stage of the proceeding or orally
during the hearing. any relevant fact or
the contents or authenticity of any docu-
ment. Such a stipulation may be received
in evidence. The parties may also stipu-
late as to the procedure to be foliowed in
the proceeding. Such stipulations may, on
motion of all parties. be recognized by
the presiding officer to govern the con-
duct of the proceeding.

37 FR 15127

;2.75& Proposed findings and
conclusions.

{a) Any party to a proceeding may. or
if directed by the presiding officer shail.
file proposed findings of fact and
conclusions of law, briefs and a
proposed form or order of decision
within the time provided by the
following subparagraphs. except as
otherwise ordered by the presiding
officer:

{1) The party who has the burden of
prcof shall, within thirty (30 days aiter
the record is closed. file proposed
findings of fact and conilusions of law
and briefs. and a proposed form of order
or decision.

[2) Other parties may file proposed
findings. conciusions of law and briefs
within fortv (40) davs after the record 18
closed. However. the staff may file such
proposed findings. ccnclusions of law
and briefs within fifty (50 davs after the
record 18 closed.

i3] A party who has the burden of
proof may reply within five (5] dayvs
after [iling of proposed findings and
conclusions of law and briefs by other

parties
 ——

46 PR 30428

—~

! (b) Failure to file proposed findings
& of fact, conclusions of law or briefs when
"= directed to do so may be deemed a
@ default, and an order or initial decision
?_may be entered accordingly

(¢) Proposed findings of fact shall be
Jlearly and concisely set forth in num-
bered paragraphs and shall be confined to
the material issues of fact presented on
the record, with exact citations to the
transcript of record and exhibits in sup-
port of each proposed finding. Proposed
conclusions of law shail be set forth in
numbered paragraphs as to ail matenal
issues of law or discretion presented on
the record. Proposed findings of fact and
conclusions of law submtted by a person
~ who does not have the burden of proot
“ and who has only a limited interest in the
&« proceeding may be confined to matters
= which affect his interests.

§ 2.755 Oral argument before presiding
officer.

When. in the opimon of the presiding
officer, time permits and the nature of
the proceeding and the public interest
warrant, he may sllow and fix a time for
the presentation of oral argument. He will
impose appropnate limits of time on the
argument The transcript ot the argument
shall he a par: of the record.

-

229

3 2.756 Informal procedures.

The Commission encourages the use of
Zinformal procedures consistent with the
Act, sections 551-558 of title § of the
€ United States Code, and the regulations
2in this chapter, and with the orderly
conduct of the proceeding and the neces-
sity for preserving a suitable rccord for
review.

5 2.757 Autherity of presiding officer to
regulate procedure in a hearing.

To prevent unnecessary delays ¢. an
unnecessarily large record, the presiding
officer may

(a) Limit the number of witnesses
whose testimony may be cumulative:

(b) Strike argumentative, repetitious,
cumulatiie, or irrelevant evidence;

(¢c) Take necessary and proper meas-
ures to preven' argumentative, repeti-
tious, or cumulative ciross-examination:
and

(d) Impose such time limitations on
arguments as he determines appropriate,

S having regard for the volume of the

Bevidence and the importance and com-

Z p exity of the issues involved.

= % 2758 Considerstion of Commission '

- rules and regulstions n adjudicatory
proceedings.

(a) Except as provided in paragraghs
{h), (¢), and (d) of this section. any
rule or regulation of the Commission.
or any provision thereof, issued in its
program for the licersing and regula-
tion of production and utilization
facilities, source material. special nu-
clear material or by-product material.
shall not be subject to attack by way
of discovery, proof, argument. or other
means in any adjudicatory proceeding
invelving initial l.censing subject Lo
this subpart, other than a pending
proceeding wherein a party has at
tackeu such rule or regulation, and the
presiding officer. the Atomic Safety
and Licensing Appeal Bcard aor the
Commuission has ruled thereon before
August 27.1972"°

——
SOF M. ive Ja o e s ome ading wiy
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‘h A pany o an adjudicatory pro-
ceeding invalving mial icensing sub-
et o this subpan ma¥ petinon that
the apphcanon of a specified Comms-
son rule or regulation or any provision
thereo! ot the type described n
paragraph (alofthis secnon, be waives
ofan exception made for e paricular
provecding Yie sole ground for a pen-
ton lor waiver or exception shall be
that special circumstances with
respect to the subject matter of the par-
twular proceeding are such that ap-
phatiin ol the rule or regulation (or
provisin thereof) would not serve the
purposes for which the rule or regula-
ton was adopted The petiion shall be
avcompanied by an affidavit that iden-
Ulics the specific aspect or aspects of
the subject matter of the proceeding as
e whih spphcancn of the rule or
reguiation (or provision thereof) would
not serve the purposes for which the
fule or regulation was adupted, and
shall sei lorth wuh pariculanty the
spevial circumstances alieged to
Jusiily  the waiwver or exception re-
quesied  Any other pany may file a
respunse thereto. by counter-affidava
wr otherwise

(¢! . on the basis of the petiion,
affidavin and any response thereto pro-

T vided tor i paragraph (b) of this sec-

twn, the preswding officer determines
that the pettioning party has not made
a prima tacie showing that the applca-
tion o1 the specific Commission rule or
regulation or provisions thereof w0 a
parinular aspect or aspects of the sub-
ject matter of the proceeding would not
serve he purposes for which the rule
or regulation was adopted and that ap-
phcatrin of the rule or cegulation
should be wawed or an exception
granted, no evidence may be recewved
on that mauer and no discovery, cross-
exammnation or argument directed to
the mauner will oe permuted. and the
Presigmg cincer W3y NOL Uity com-

sider the mauer

(W) . on the basis of the peton,
athidavit and any response provided for
in paragraph (h) of this section, the
preswding officer determines that such
a prima facw showing has been made,
the preswing officer shall. before rul-
ing thereon cerity directly (o the Com-
misson® tor Jetermination the matter
ot whether the apphcation of the Com-
misswon rule of regulaiin or provision
thereod to a particular aspect or
aspucis ot the subject matter of tne
procevding n the context of this sec-
pon . should he wawed or an eacepuon
made The Commission may among
otk things . on the hasis of the peu-
pwon  sihdasits . and ¢ny response,
detcrmine whether the apphcanon of
the spes fwd rule or regulaton (or pro-
asion thereot) should be wawved or an
cwention by made. or the Commission

may direst such tunher proceedings o5

September 1, 1982

ol ey approprisie o aid us deter.
mnabhen

(v ! Whether of not the procedure n
Fsragraph (v ol this section 18 availa-
Ble . o party tooan inial icensing pro-
covding may filke a4 petnnon for rule
Making pursyani 1o 3 2 802

: 2.759  Settlement in initial licensing

IPERSI27

proceedings.

The Comaussion recogmzes that the
public interest may he served through
settiement ot particularissues in a pro-
cweding ar the entire proveeding
Theretare . 1o the extent that it 18 not in-
consinvient with heanng requirements
M osecbion INY o the At 42 USC
220 the tur and reasonable settle-
ment of vontesicd gl hicensing peao-
sevdmgs s oncouraged s cxpecred
that the proswding oftiwer and ali of the
partics fo those pooccedings will take
APPrORNILG SEPs B carmy out this pur-

‘.'Il R 0.119———‘

43R 17798

21FR 1)

pose
—

INITIAL Drcision AND COMMISSION
REVIEW

2.760  Initial decivion and its effect.

fad Aler heaning . the preswding
ottiner will render an Mmital Jdeciswon
wha h will constngte the final acton of
the Commnswon oy tine (45) days
Attt us Jdate when it agthonzes the »-
sance or amendment ol 4 hwense or imited
aork suthorzation Tor 4 '«cility, or thuty
(300 days after its date i any other case. un-
less exceplions are
taken in accordance with section 2.762
or the Commnsion directs t the
record he ~enified o it for final deci®

Sw

L.

(h) Where the public nterest so re«
quires. the Commussion may direct that
the preswding otficer cemity the record
to n without an inal decision, and
may

thy Prepare ns own mitial deciswon,
which will becorme final unless excep-
tony are filked., or

(20 Omu an mnwal decision on a
finding that dJue and timely execution
ol ity luncons  imperatively anu
unavindably so requires

) An inial deciswn will be in
‘ writmg and will be based on the whole

recond and supprrted by reliable. pro-
| hame,

and substannal evidence The

e anasie i vl ol Do commrs s i

postm attte L omding tha prea s « sl bl L

mitel decmion will include
Findings. conclusions and rul-
mgs  with the reasons or basis for
thom on all material issues of fact. law
uf diseretioen presented on the record
(o Al tacis otficially nouced and
chnuj anon making the decision:

21 FR I

(Y1 The appropriate ruling . order or
Junial of rehet with the effecuve date.
(41 The ume within which excep-
fions to the decison and a bne! in sup-
2 port ol them may be tiled. the ime with-
¥ n which hricts 10 suppor of or in op-
& Position to eavepuons filed by another
& party mas be filed and. in *he case ot an
il dee s which may become final
N acvordance with paragraph (@i of
this section the Jate when . may
Lhu--mc tinal

2 2.760u  Initial decisions in contesied
provecdings on applications for
tacility vperating licemses.

In any initial decision in & contested

mm: application for an
operating for a production or
utilization facility. the presiding officer
shall make findings of fact and
conciusions of law on the matters put
into poe by the parues 1o thh:
on matters which have
m““mm to be the issues in the
proceeding by the Commission or the
presiding officer. Matters not put into
controversy by the parties will be
»xamined and decided by the presiding
officer only where he or she determines
that a serious safety, environmental. or
common defense and security matter
exists. Depending on the resolution of
those matters. the Director of Nuclear
Reactor Regulation or Director of
Nuclear Materiai Safety and Safeguards.
as eporopriate, after making the
requisite findings. will issue, deny, or
Lowcprmoly condition the license.

4a4a FReI0M

r: 2.761 Expedited dccisional pro-
cedure.

tar The presiding officer may deter-
anng a procecds-e by an order after the
Lsnushnu-n ol o neanng without 1Ssu-

21 FR 377

ng a0 imtal decision . when

(1r Al parties stupulate that the imi-

% tal Joo mion may be omuited and waive
 thuir rights (0 hile exceptions. to re-
& guust oral argument. and o seek
ES

L udi l review

r (2) No uaresolved substannial issue
L oot tact law or discretion remas. and
S the reword Clearly warrants granung
T ihe rohet requested. and

~ (4 e preswding otficer finds that
T dispens g with the ssuance ot the in-
| el dession s i the pubhic interest
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é (M) An order entered pursuant to

" paragraph (a) of this section shall be

£ sebiect 10 review by the Commission
on its uvn motion within thiny (30)
days aner its date,

I‘ (€) An initial decision may be made
effective immediately, subject 1o review
3 by the Commission on its owa motion
: within thirty (20) days afier its date,

except as otherwise provided in this
Lcanmr waen:

(1) All parties stipulate that the mi-

tial decision may be made effective im-

@ Mediately and waive thewr rights to file

& excepilinns, to /equest oral argument,
'Lud w seek judicial review:

() No unresohed substantial issue
of fac. law. or discretion remains and
5 the record clearly wamants granting
€ the relief requesied: and
I~ (3) The presiding officer finds that
# is in the public interest 1o make the
initial Jecision effective immediately.

(d) The provisions of this section

do not apply o an iniial decisior

3 direcung the issuance or amendment

a of a construction permit or consirec-

won authorzation. or the ssuance of

an opirating license or provisional
operating authorization.

"5 1.761a Separate hearings and deci-
stows.

hl.m«‘h.oana"kumbl
» conziruction permit for a utilization facility
which is subject to § 51.5(a) of this chapter,
and is of the typs specified in § § 50.21(%)
(2) or (3) or 50.22 of this chapter or is a
testing (acility, N.pl*oﬂl-ﬂ
wnless the paries agree otherwise or

judiced thereby, commence & hearing
on issees covered byisO.10(eX2Xidand
Pan SI of this chapter as soon as
practicable afier issvance by the suaff
of its final environmental impact state-
ment but no later than thirty (30) days
afier issuance of such statement, and
complete such a hearing and Bsue an
initial decision on such mauers.
Prehearing procedures regarding

issues covered by Panm 51 and §
7 50.10e X2Xi) of this chapeer, including
£ any discovery and special prehearing
~ conferences and prehearing con-
¥ ferences as provided in §f 2.740,
2.730a. 2.7400, 2.741,2.742,2.751a, and
2.752. shail be scheduled accordingly.
The provisions of §§ 2.754, 2.735. 2.760,
2.762. 2.763. and 2.764(a) shall appiy 10
any priceeding conducted and 2ny in-
iial decision rendered in sccordance
with this section. Paragraph 2.764/b)
shall not apply w0 any parial initial

decisin rendered in accordance with

this section. This section shall not
@ preclude scparate hearngs and deci-
sions on other panicular icsues.

!. () Any exception or brief which In
* form or content is not in substantial
~ compliance with tne provisions of this
s section may be stricken, either on
% motion of a party or by the Commis-

tne nghts of any party would be pre-

n s

§ 2.962 Appeals to the Commission
from initial decisions.

) ™

sion on its own initiaiive.

é'n.m Oral argument.

(8) Withia ten (10) days after mrvice of an In its discretion the Commission m
initial decision, any party may take an & ailow oral argument upon the reqm?(
appeal 1o the Commission by the filing of a party made in his exceptions or brief
cmmwtﬁud«mamd or upon its own initiative.
portions thereof Each exception shall be
separately numbered and shali (1) state
concisely, without sepporting argumen-

\ation, the single error of fact or law =
which is being asserted in that exception; 5 §2.764 Immediate effective: .as of initial
and (2) identify with particularity the  decision directing lssusnce or amendment
or ruling) to which the exception is 2d- -
dressed. A brief in support of the excep- =
E tions shall be flled within thirty (30) days (a) Except as provided in paragraphs (c)
= thereafter (forty (40) days in the cxs of the through (f) of this section. or s
& naff). The brief shall be con- otherwise ~rdered by the Commission in
2 fined to a conside: ation of the exceptions special circumstances, an initial
previously filed by the party and, with decision directing the issuance or

_ 10 each exception, shall specify, amendment of a construction permit, a
nter “:‘: precise portion :“ ::: construction authorization. or an
record . upon in support operating license shall be effective
assertion of error. + immediately upon issuance unless the
-(‘t) md:i:‘v h(t’:d‘:h”d the (iling = presiding officer finds that good cause
“-".(": Gysin the -“"’r stall) - has been shown by a party why the
any ottns Y & initial decision should not become
party may file & brief in support of.otia 2 immediately effective. subject to the

tion 10. the exceptions. Each fac- review thereof and further decision by
:“‘" assertion made in such supporting of the Commission upon exceptions filed
opposing brief shall be supported by & by any party pursuant to §2.762 or upon
reference 10 the precise portion of the its own motioa.
L"“"’ upon which it is based. (b) Except as provided in paragraphs (c)

(¢) A brief in excess of 10 pages shall
contain a table of contents, with page
references, and a table of cases (alpha-

arranged), statutes, regula-
- and other authorities cited, with
£ references to the pages of the brief
§w. : e they are cited.
( ; All documents filed under this

46 FR12192m~

through (f) of this section. or as
otherwire ordered by the Commission in
special circumstances, the

Director of lNuclear Reactor Regulation
or Director of Nuclear Materiai Safety
and Safeguards, as appropriate,
notwithstanding the filing of exceptions,
shal! issue a construction permit, a
consiruction authorization. or an
operating license, or amendments
thereto. authorized by an initial
decision, withii ten (10) days from the
date of issuance of the decision.

September 30, 1982
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procedures set out in 10 CFR 2.788.

(c) An initial decision directing the addition to taking generic rulemaking However. in addition 1o the factors set
issuance of an initial license for the actions. the Commission will be. out in 10 CFR 2.788(e), the Board will
constriction and operation of an case-by-case guidance on give particular attention to whether
independent spent fuel storage changes in regulatory policies in issuance of the permit prior to fuil

2 installation (ISFSI) under 10 CFR Part 72 ronducting its reviews in adjudicatory administrative review may: (A) Create
« of this chapter shall not be :ome proceedirgs. The Boards shall, iu tum, novel safety or environmental issues in
~ effective until review by the m:uo revised regulations and light of the Three Mile Island accident:
¥ Commission has been completed. The in cases then pending before or (B) prejudice review of significant
» Director of Nuclear Msterial Safety and them to the extent that they are safety or environmental issues. In
Safeguards shail not issue a:: initisl applicable. The Commission the | addition to deciding the stay iscue. the
license [_r the construction and licensing Boards to pay p‘rm Appeal Board will inform the
operation of an independent spent fuel attention in their decisions to analyzing Commission if it believcs that the case
storage installation (ISFSI) under 10 CFR the evidence on those safety and raises issues on which prompt
Part 72 of this chapter until expressly S environmental iseuss arising under Commission policy guidance.
authorized to do by the Commission. ~a ble Commission tions and pe:ticilarly guidance on poesible
x changes to present Commission
: ’m“"‘*""""" lations and policies, would ady
S present serious. close qvestions and g ..~ rogred shutg —"

which the Boards believe may be crucial the Board's appellate review. If the

Appeal Board is unable to issue a
{d) An initial decision directing the to whether a license should become decision within the sixty-day period. it

iasuance of a construction authorization | ®ffective before full apellate review-is should explain the cause of the delay to

under chapter | completed. Furthermore, the Boards the Commission. The Commission shall
m:‘., d..,.,':'.f: h;':ﬂ.‘,.; should identify any spects of the case thereupon either allow the Appeal Board
radioactive wastes in geologic whicii 2 their present issues the additional time necersary to
repoeiiories) or any amendment to such on which policy complete its task or take other
= an authorization or s license authorizing | Suldance is for. The Boards may appropriate action. including taking the
:mMmywm request the asmsiance of ihe parties in matter over itseif. The running of the
= identifying such {ssues but, sixty-day period shall not operate to
& the heaith and safety of the public. shall | o100 ' ornia, directives, | make the Licensing Board decision
':bomcﬁocﬂnealy-modaol& such policy issues shall not be the effective. Unless otherwise ordered by
+ Commizsion. The Direcior of Nuclear subject of discovery, examination, or the Commission. the Appeal Board will
Material Safety and Safeguards shall cross-examinstion. conduct its normal appellate review of

not issue a construction authorization or
a license under Part 80 of this chapter,

or any amendment to such an
authorization or license which may L
significantly affect the health and safety

the Licensing Boerd decisiun after it has
issued its decision on any stay request.

(3) Commission
(i) Reserving to itself the right to step
in at any earlier stage of the proceeding,

46 FR28627

of the public until expressly suthorized (2) Atomic Safety and Licensing Commisel 1 p
to do :’u by the Commission. Appeal Boards 2'”“' hmmu'mnl‘wh«&%om
- * (i) Within sixty days of the service of effectiveness of a Licensing Board
any Licensing Board decision that would construction permit decision should be
ooty g et | AP further delayed. review the matter on its
. Il decide mu e ”“lhnt - own motion. applnn. the same criteria.
5 uclear power reactor she Any stay motions that The parties shall have no right to file
. construction permits 4 policy, a "stay” motion is one that seeks m"g':." A' l loard.'.:?u'
° % to defer the effectiveness of a Licensing decioion unlmnnqp "unud 1o do .yo
™ ~ Board d:ydf':':m‘:::?' mo:nd (ii) The Commcihmon will seek 10 issue
i & S50 Board a decision in each construction permit
(1) Atomic Sefety and Licensing ; mﬁmgmmm i ru w'it:;: :‘) days t{‘f.r;aipt r‘f ttl'::
i) Atomic Safety and Li Board shail. within the same time period Comatosion thems ot .m“ﬂ::uy within
Bo(.m:'hn il h .'y:a S e (or earlier if possible). analyze the that time. it will state the reason for its
3 tha cm.bol ml:.t;l ndi :l record and construction permit decision further c;mlidcrmon and indicate that
: ln:r dccuiommho “ f "a - e below on its own motion and decide time it anticipates .vill be required to
- . if the type of licensing whether a stay is warranted. It shall not, reach its decision. In: such an event. if
& action. if any, which their decision however. decide that a stay is

« Would authorize. The Boards’ decisions
1 concerning construction permits shall

the Appeal Board has not stayed the

warranted without giving the affected Licensing Board's decision. the initial

i i parties an nity o be heard. decis Il be dered ed
not become effective until the Appeal ion wi considered stay
Board and Commission actions outlined ml“,{:.., h,d"m'“'u ':;;ﬂ,‘;',',?:"" pending the Commission's decision.
below in paragraphe (2) and (3) have -
laken place.

' Such motions shall be filed as provided by 10
CFR 2788 No request need ce filed with the

[" (i) in reaching their decisions the ity Guied psies t g with the Appant
2Boards should interpret existing Hampshire (Seabrook Station. Linits 1 and 2).

“regulations and regulatory policies with ALAB-338. 4 NRC 10 (1978) The sixty-day period

recogrition of facts: firmt.
zdue considerntion to the implications for mm‘*‘,"‘"’:ﬁ”h‘;&;mm,

 those regulations and policies of the elapse before the Appesi Boerd has ail
“Three Mile Is!and accident. As provided v‘:-”m-::.m“.n:':u‘mwl:m
lhm(.lﬂdumu may (ind it necessary 1o hoid oral argumeni

Saoptember 1, 1982
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E
g

mbm
review the merits of particular issues
Litself. bypessing the Appeal Board).

(f) Nuclear power reactor operating
licenses—(1} Atomic Safety and
Licensing Boards. (i) Atomic Safety and
Licensing Boards shall hear and decide
all issues that come before them.
indicating in their decisions the type of
licensing action, if any, which their
decision would authorize. A Board's
decision authorizing issuance of an

. operating license (including a fuel

@ loading and low power testing license)
% shall not become effective insofar as it
z authorizes operating at greater than 5
- percent of rated power until the

« Commission actions outlined below in
paragraph ()(2) of this section have
taken place. insofar as it authorizes
operation up to 5 percent, the decision
shall become eifective and the Director
shall issue the appropriate license in
accordance with paragraph (b) of this
_uc(ion.

[ (i1) In reaching their decisions the
Boards should interpret existing
regulations and regulatory policies with
due consideration to the implications for
those regulations and policies of the
Three Mile island accident. In this
regard it should be understood that as a
result of analyses still under way the
Commission may change its present
regulations and regulatory policies in
important respects and thus compliance
with existing regulations may turn out to
no longer warrant appreval of a license
application. As provided in paragraph
(N12) of this section. in addition to taking
generic rulemaking actions. the
Commission will be providing cese-by-
case guidance on changes in regulatory
policies in conducting its reviews in
adjudicatory proceedings The Boards
shall. in turn. apply these revised
regulations and policies in cases then
pending before them to the extent that
they are applicable. The Commission
expects the Licensing Boards to pay
particular attention in their decisions (o
analyzing the evidence on those safety
and environmental issues ansing under
applicable Comnussion regulations and
policies which the Boards believe
present serious. close quesiions and

a6 FR2862

which the Boards believe may be crucial
10 whether a license should become
effective before full appellate review is
compieted. Furthermore, the Boards
should ider.uly any aspects of the case
which in their judgment, present issues
ur: which prompt Commission policy
guidance 1s called for. The Boards may
request the assistance of the parties in
identifying such policy issues but.
absent specific Commission directive,
such policy issues shall no: be the
sebject of discovery. examination, or

cross-examination.
—

6 FR2862)

F (2) Commission. (i) Reserving the
power 1o step n at an earlier time. the
Commission will. upon receipt of the
Licensing Board decision authorizing
issuance of an operating license, other
than a decision authonizing only fuel
loading and low power (up to 5 percent
of rated powerj testing. review the
matter on its own motion to determine
whether 10 stay the effectiveness of the
decision. An operating license decision
will be stayed by the Commission.
ingofar as it authorizes other than fuel
loading and low power testing, if it
determines gt it is in the public
interest to do so, based on a
consideration uf the gravity of the
substantive issue. the likelihood thai it
has Leen resolved incorrectly below, th_
degree to whici: correct resclution of the
issue would be prejudiced by operation
pending review, and other relevant
public interest factors.

{i1) For operating license decisions
other than those authorizing only fuel
loading and low power testing
consistent with the target schedule set
forth below, the parties may file brief
comments with the Commission pointing
out maiters which, in their view, pertain
to the immediate effectiveness issue. Tc
be considered. such comments must be
received within 10 days of the Board
decision. However, the Commission may
dispense with comments by so advising
the parties. No extensive stay shall be
1ssued without giving the affected
parties an opportunity to be heard.

{iii) The Commission intends to issue
a siay decision within 30 days of receipt
of the Licensing Board's decision. The
Licensing Board's initial decision will be
considered stayed pending the
Commission’s decision insofar as it may
authorize operations other than fuel
loading and low power (up to § percent
of rated power) testing.

(iv) In announcing a stay decision. the
Commission may allow the proceeding
to run its ordinary course or give
instructions as to the future handling of
the proceeding for example. it may
direct the Appeal Board to review the
merits of particular issues in expedited
fashion: furnish policy guidance with
respect to particular issues: or decide lo

46 FRAT 164
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review the ments of particular issues
itself. bypassing the Appeal Board).
Furthermore, the Commission may in a
particular case determine that
compliance with existing regulations
and policies may not longer be sufficient
1o warrant approvai of a license
application and may alter those
regulations and policies.
—

46 FRA/164 —-

(8) Unless the Commission otherwise
explicitly so directs in its immediate
effectiveness determination, no
comment made .n the couise of the
opinion or statement reflecting that
determination is to be given any weight
2 by the Ailomic Safety and Licensing
2 Board or Appeal Board in its
= consideration of either a stay motion
« pursuant to § 2.788(e) or an appeal on
< the merits pursuant to §§ 2.782 and
2.785, or in any subsequent formal
adjudication. The Commission's
cffectiveness determination is entirely
withou! prejudice to such consideration
in subsequent proceedings.

Fu.m Immaediate effectiveness of initial
decision directing issuance or amendmernt
of ficenaes under Part 61 of this chapter,

An initial decision directing the
issuance of a license under Part 81 of
this chapter (relating to land disposal of
radioactive waste) or anv amendment to
such a license au actions which

Material Safety and Safeguards may not
issue a license under Part 61 of this
chapter. or any amendment to such a
license which may significantly affect
the heaith and safety of the public, until
expressly authorized to do so by the
Commission.

r————-———.l FRS446

December 30, 1982
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tion presented;

(2) All facts officially noticed;

(2) The ruiing on each material ex-
ception;

(4) The
denial of
date.

ruling, order, or
relief, with the effective

-
32771 Petition for reconsideration.

(a) A petition for reconsideration of
4 final decision may be filed by a party
within ten (10) days after the date of
the decision. No petition may be filed
with respect to an (nitial decision
which has become final through fail-
ure to file exceptions thereto.

3 FR4339

(h) The petition for reconsideration
shall state specifically the respects in
which the final decision is claimed to
be erroneous, the grounds of the peti-
tion, and the relief sought. Within ten
(10) days after a petition for reconsid-
eration has been filed, any other party
may file an answer in opposition to or
in sugport of the petition. However,
the ctaff may file such an answer
within twelve (12) days after a petition
for reconsideration has been filed.

r———.z FR 2“"—-—1

(¢) Neither the filing nor the grant-
ing of the petition shall stay the deci-
sion unless the Commission orders
otherwise,

'—-21 FR JI’-‘

December 30, 198Z(reset)
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(82772 Authority of the Seeretary to rule
on procedural matters.

When briefs, motions or other
papers listed herein are submitted to
the Commission itself, as opposed to
officers who have been delegated au-
thority to act for the Commission, the
Secretary or the Assistant Secretary
are authcrized to:

(a) Prescribe schedules for the filing
= of briefs, motions, or other pleadings,
% where such schedules may differ from
~those elsewhere prescribed in these
¥ rules or where tnese rules do not pre-
» scribe a schedule;

T (b) Rule on motions for extensions
of time;

(¢c) Reject motions, briefs, pleadings,
and cther documents filed with the
Commission later than the tme pre-
scribed by the Secretary or the Assist-
ant Secretary or established by an
order, rule, or regulation of the Com-
mission unless good cause is shown for
the late filing;

(d) Prescribe all procedural arrange-
ments relating to any oral argument
to be held before the Commission;

(2) Extend the time for the Commis-
on to rule on a petition for review
uncer 10 CFR 2.786(b);
(f) Extend the time for the Commis-
sion to grant review on its own motion
under 10 CFR 2.786(a);

(g) Extend time for Commission

tor’s denial under 10 CFR 2.206(c); and

(h) Direct pleadings improperly filed
before the Commission to the appro-
priate adjudicatory board for action.

2-34
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Ex FARTE COMMUNICATIONS

§2.780 Ex parte communications.

(a) Except as provided in paragraph
(e) of this section, neither (1) Commis-
sioners, members of their immediate
staffs, or other NRC officials and em-
ployees who advise thie Commissioners
in the exerci-# of their quasi-judicial
functions will request or entertain off
the record except from each other, nor
(2) any party to a proceeding for the
issuance, denial, amendment, transfer,
renewal, modification, suspension, or
revocation of a license or permit, or
L1 any officer, employee, representative,
Z or any other person directly or indi-
Zrectly acting in behalf thereof, shall
% submit off the record to Commission-
“ ers or such staff members, officials,
= and employees, any evidence, explana-
tion, analysis, or advice, whether writ-
ten or oral, regarding any substantive
matter at issue in a proceeding on the
record then pending before the NRC
for the issuance, denial, amendment,
transfer, renewal, modification, sus-
pens on, or revocation of a license or
permit. For the purposes of this sec-
tion, the term “proceeding on the
racord then pending before the NRC”
shall include any apgiication or matter
which has been noticed for hearing or
concerning which a hearing has been
_mueued pursuant to this part.

p—

(k) Copies of written communica-
tions covered by paragraph (a) of this
section shall be placed in the NRC
public document room and served by
the Secestary on the communicator
and the parties to the proceeding in-
volved.

(c) A Comaissioner, member of his
immediate staff, or other NRC official
or employee advising the Commission-
ers in the exercise of the'r quasi-judi-
cial functions, to whom is attempted
any oral communication concerning
any substantive matter at issue in a
proceeding on the record ac described
in paragraph (a) of this section, will
decline to listen to such communica-
tion and will explain that the matter
is pending for determination. If unsue-
cessful in preventing such commun‘ea-
tion, the recipieni thereof will advise
the communicater that a written sum-
mary of the conversation will be deliv-
ered to the NRC public document
and a copy served by the Secre.
of the Commission on the ccm-
cator and the parties to .he pro-
iiivolved. The recipient of the
cc amunication thereupon will
a fair, written summary of such
4 unication and deliver such sum-
mary to the NRC public ¢>cument
room and serve copies thereof upon
the communicator and the par‘ies to
the proceeding involved.

21 FR I

T

F' (d) This section dces not apply to
communications authorized by para-
graph (e) of this section. to the dispo-
sition of ex parte matters authorized
by law, or to communications request-
ed by the Commission concerning:

(1) Its proprietary functions;

(2) General health ard safety prob-
lems and responsibilities of the Com-
mission: or

(3) The status of proceediags.

(e) In any adjudication for the deter-
mination of an sappiication for initial
licensing, other than a contested pro-
ceeding, Commissioners. members of
their immediate staffs and other NRC
officials and employees who advise the
Commissioners in the exercise of their
quasi-judicial functions may consuilt
the staff and the staff may communi-
cate with Commissioners, members of
their immediate staffs and other NRC
officials and employees who advise the
Commigsioners in the exercise of their
quasi-judicial functions.

(f) The provisions and limitations of
this section applicable to Commission-
ers, members of their immediate
staffs, and other MRC officials and
employees who advise the Commis-
sioners in the exercise of their quasi-
judicial functions are applicable to
members of the Atomic Safety and Li-
censing Appeal Board, members of
their immediate staffs, and other NRC
officials and employees who advise
members of the Appeal Board in the
exercise of their quasi-judicial funec-
tions.

ILFR 12174

2-34a

(next pese 15 2-15)

(g) In the case of an application for
a license under Part 60 of this chapter
(relating to disposal of high-level ra-
dioactive wastes in geologic repositor-
ies), this part requires a proceeding on
the record pricr to the issuance of a
construction authorization. Unl:ss the
Commission orders otherwise, the issu-
ance of a construction authorization
tor a final decision to deny a construc-
tion authorization) shall be deemed,
for purposes of this section. to termi-
nate all proceedings on the record
then pending before the NRC with re-
spect to such application.

46 FR 1397

ATOMIC SAFETY AND LICENSING APPEAL
Boarp

3ITFRz219
'— é I-]

§ 2755 Functions of Atomic Safety and
Licensing Appeal Board.

(a) The Commission has authorized
Atomic Safety and Licensing Appeal
- Board to exercise the authority and
= perform the review functions which
2 would otherwise have been exercised
« and performed ty the Commission. in-
2 cluding, but not limited to, those
under §§ 2.760-2.771, 2.912, and 2913
in: (1) Proceedings on applications for
licenses under Part 50 of this chapter
and (2) such other licensing proceed-
ings under the regulations in this
}:hupter as the Commission may speci-
y.
-

December 30, 1982(reset)
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PART 2 ¢ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

ipy(1) In the proceedings
described n paragraph (a) of this sec-
tion. the Atomic Safety and Licensing

Appeal Board will also exercise the
authority and perform the functions
which would otherwise have been exer-
cised and pertormed by the Commission
gnder 33 2711 2.717a). 2.71801),
2. 720(f). 2.730. 2.742(b). 2.743(b),

2752 (4) and (c) and Subpart |. except
those tunctions reterred to in § 2,905 (¢),
(ex2). 1g). and (hye2)

r (2) In a proceeding on an application

4 FRG6I0ES

SOFR B4

]

45 FR73aeS

for an operating license where

Atomic Safety and Licensing Appeal
Board determines that a serious safety,
environmental, or common defense and
security matter exists that has not been
raised by the parties, it may give
appropriate consideration to that matter.

t¢) In the proceedings described in
paragraph (a) ot this section, the Atomic
Safety and Licensing Appeal Board shall
exercise the autherity and perform the
tunctions Jdelegated 1o st subject to the
provisions and lhimitations of the
reterenced sections and subpart Except

as provided in 3 2 786, any action taken g

by the Atomic Satety and Licensing Ap-
peal Board pursuant to its delegated
authority shall have the same force and
effect and shail be made. evidenced. and
entorced in the saume manner as actions
ot the Commuission

td) In the proceedings described in
maragraph (a) ot this section. an Atomic
Satety and Licensing Appeal Board may,
either in its discretion or on direction of
the Commission. certify to the Commus-
sion for 1ty determination major or novel
questions of policy. law or procedure.

—

—

§ 2.786 Review of decisions and actions

of an Atomic Safety and Licensing Appeal
Board.

{a) Within forty (40) days after the
date of a decision or action by an
Atomic Safety and Licensing Appeal
Board under § 2.785. or within thirty (30)
days after a petition for review of such
decision or action has been filed under
paragraph (b] of this section. the
Cemmission may, in cases of
exceptional legal or policy importar.ce.

review the decision or action on its own [T

motion.

-

~N

T
.

~
-

>
=3
B

(10) pages, and shall contain the follow-
ing:

1) A concise summary of the decision
or action of which review is sought;

(i) A statement “including record
citation) where the matters of fact or
law raised in the petition for review were
previously raised before the Atomic
Safety and Licensing Appeal Board and,
if they we~e not, why they could not have
been raised;

(1ii) A concise statement why in the
petitioner's view the decision or action
is erroneous; and

(Iv) A concise statement why Commis-
sion reviev should be exercised.

(3) Any other party to the proceeding
may, within ten (10) days after service
of a petition for review, flle an answer
opposing Commission review. Such an
answer shall be no longer than ten (10)
pages and should concisely address the
matters in paragraph (b) (2) of this sec-
tion to the extent appropriate. No answer
in support of a petition for review or fur-
ther replies to answers will be enter-
tained by the Commission.

(4) The grant or denial of a petition
for review is within the discretion of the
Commission, except that:

(i) A petition for review of matters of
law or policy will not ordinarily be
granted unless it appears the case in-
volves an important matter that could
significanily affect the environment, the
public health and safety, or the common
defense and security, constitutes an im-
portant antitrust question, involves an
important procedural issue, or otherwise

raises important questions of public
policy;
(ii) A petition for review c¢. matters

ef fact will not be granted unless it ap-
pears that the Atomic Safety and Li-
censing Appeal Board has resoived &
factual issue necessary for decision in

(ii1) A petition for review will not be
granted to the extent that it relies on
matters that could have been but were
not raised before the Atomic Safety and
Appeal Board. A matter raised
sua sponte by an Appeal Board has been
the Appeal Board for the
of this section;

(iv) A petition for review will not be
granted as to issues raised before the

Atomic Safety ard Licensing Appeal
Board on a pending motion for recon-

|

|_sideration.

(§) If within thirty (30) days after
the filing of a petition for review the
Commission does not grant the petition,

(b) (1) Within fifteen (15) days after « jn whole or in part, the petition shall be
service of a decision or action by an ¥ jeemed denied. unless the Commission
Atomic Safety and Licensing Appeal _ n jts discretion extends the time for its
Board under § 2.785 other than a deci- = consideration of the petition and any

ston or act.on on & roferral or certifica-

Answers thereto.

tion under §8 211870 or 2.730({) . a party ==
may file a peiiloa for raview with the
Commission on th= ground that the deci-2
sion or action is erronevus with respectz

to an iinportani gquestion of fact, law, or~
policy T designatin- the parties to the review
under th._. ~ proceeding and direct that appropriate

-
]

) .A petition for review

mmnumtmmun

(6) If a petition for review is granted,
tae Commission may issue an order spec-
ifying the issues to be reviewed and

FR 22128

42

‘
p

-
2
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~

“

=

briefs be filed, oral argument be held.
or both.

() Petitions for reconsideration of
Commission decisions upon review, ol
granting or denying review in whole ov
in part. will not be entertained.

(8) Neither the filing nor the granting
of a petitinn for review will stay the el-
tect of the decision or action of the
Atomic Safety and Licensing Appeal
Board, unless otherwise ordered by the
Commission.

(9) Except as provided in this section
and Section 2.788, no petition cr other
request for Commission review of a deci-
sion or action of an Atomic Salety
and Licensing Appeal Board will De
entertained.

s 2,787 Composition of Atemic

Safety and Licensing Appeal
Boards.

(a) An Atomic Safety and Licensing
Appeal Board is composed of three
members. possessing qualifications
deemed appropniate to the issues to be
decided. assigned toreach proceeding
trom the Atomic Safety and Licensing
Appeal Panel Members shall be
assigned by the permanent Chairman
of the Panel or. in his absence. by the
permanent Vice-Chairman. The Chair-
man of an Appeal Board fora parucular
proceeding shall be quahfied in the
conduct of admnistrative proceedings
An alternate may be assigned to serve
as a member ot an Atomic Satety and
Licensing Appeal Board tor a particu-
lar proceedng in the eve'.(thata mem-
her assigned such proceeding
hecomes unavailable

ib1 In the absence of a quorum. the
tollowing individuals are authonzed o
act tor an Appeal Board on procedural
matters. including requests tor stays of
orders by preswding otficers

{1) The Chairman ot the Appeal
Bourd assigned for a pamicular pro-
ceeding

(2) The permanent Chairman of the
Atomic Satery and Licensing Appeal
Pancl in the event that the Chairman
for a paruicular proceeding s not
avialable to acr upon the maitter n
question.or has not been assigned.

{3) The permanent Vice-Chairman
ot the Appeal Panel. in the event that
the individuals hsted above are not
avaiiable 1 act upon the matter in
question, or in the event thata Chair-
man for a particular proceeding has
not been assigned. of in tae Lvent that
te posiion of permanent Chayrman ot
the Appeal Panel s vacant
Except with respect to requests for stays
of orders of presiding officers, action by
a designated ndividual under the
authority of this paragraph shall be
reviewable by the Appeal Board for the
particular proceeding, upon its own mo-

o

September 1, 1982
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(d) Within ten (10) days after service
of an application for a stay under this
section, any party may lile an answer
supporting or opposing the granting of a

tion or upon a motior filed within three
(3) days of the date of the particular
action in accordance with § 2.730. Ac-

gtton under this authority with respect to
stay. Such answer shall be no longer than

« requests for stays of crders of presiding
& officers shall be reviewable by the Com- | ten ( 10) pages, exclusive of affidavits, and

motion filed within three (3) days of the = Paragraph (b) of this section to the extent
date of the particular action in accord- = 3PPropriate. o further replies to answers

Lance with § 2.730.

5 § 2.788 Stays of decisions of presiding
officers and Atomic Safety and Licens-
ing Appeai boards pending review.

42 FR
r 22

™ (a) Within ten (10) days afer service
of a decision or action any party to the
proceeding may file an application for a
stay of the effectiveness of the decision
E or action pending filing of and a decision
~on an appeal or petition for review.
z Except as provided in paragraph (f) of
= this section, such an application may be
vfiled with the Commission, Atomic
Safety and Licensing Appeal Board, or
ﬁlt presiding officer.

™ (b) An application for a stay shall be
no longer than ten (10) pages, exclusive
of affidavits, and shall contain the follow-
ing:

(1) A concise summary oi the deci-
gsion or action whch is requested to be
& stayed
& (2) A concise statement of the
o~ grounds for stay, with reference to the
Y factors specified in paragraph (e) of this
section:

(3) In the case of an application to
the Commuission for stay of decisions or
actions by an Atomic Safety and Licens-
ing Appeal Board, 2 statement where
(including record citauion, if available) a
stay was requested from the Appeal
Board and denied. If no such request was
made of the Appeal Board, the applica-
tion should state why it could not have
been made; and

(4) To the extent that an application
for a stay relies on facts subject to
dispute, appropriate references to the
record or affidavits by knowledgeable

persons. ;
{¢) Service of an application for a stay

on the other parties shall be by the same
method, e.g. telegram, mail, as the
method for filing the application with the
Commission, Atomic Safety and Licens-
ing Appeal Board, or the presiding of-

Ldicer.

~ September 1, 1982

:wﬂl oe entertained. Filing of and service

of an answer on the other parties shall be
by the same method, e.g. telegram, mail,
as the method for filing the application
ﬂ:r the stay.

= (¢) In determining whether to grant or
deny an application for a stay, the Com-
mission, Atomic Safety and Licensing
Appeal Board, or presiding officer will
consider:

(1) Whether the moving party has
made a strong showing that it is likely to
prevail on the merits;

(2) Whether the party will be irrepara-
bly injured unless a stay is granted.

(3) Whether the granting of a stay
would harm other parties, and

(4) Where the public interest lies.

(f) An application to the Commission
2 for ¢ stay of a decision or action by an
~ Atomic Safety and Licensing Appeal
x Board will be denied if a stay was not.
: but could have been, sought before the
< Appeal Board. An application for a stay
of a decision or action of a presiding
officer may be filed before either the
Atomic Safety and Licensing Appeal
Board or the presiding officer, but not
both at the same time.

(g) In extraordinary cases, where
prompt application is made under this
section, the Commission, Atomic Safety

officer may grant a temporary stay to
preserve the status quo without waiting
for filing of any answer. The application
may be made orally provided the applica-
tion is promp'ly confirmed by telegram.
Any party ap;lying under this paragraph
shall make all reasonable efforts to in-
form the other parties of the application,
orally if made orally.

for a stay of a decision or action granting
or denying a stay. As to a decision or
action of a presiding officer the applica-
tion shall be filed with the Atomic Safety
and Licensing Appeal Board. As to a
decision or action of the Atomic Safety
and | icensing Appeal Board the applica-
tion siall be filed with the Commuission.
In each case the procedures and critena
of paragraphs 2.788(a)-(e) shall be fol-
lowed,

2-36

and Licensing Appeal Board, or presiding e

AVAILABILITY OF OFFICIAL
RECORDS

§ 2.790 Public inspections, exemptions,
requests for withholding.

(a) Subject to the provisions of para-
graphs (b), (d), and (e) of this section,
final NRC records and documents,'®
including but not limited to correspond-
ence to and from the NRC regarding the
issuance, demal, amendment, transfer, re-
newal, modification, suspension, revoca-
tion, or violation of a license, permit, or
order, or regarding a rule making proceed-
ing subject to this part shall not, in the
absence of a compelling reason for non-
= disclosure after a balancing of the inter-
Tests of the person or agency urging
= nondisclosure and the public interest in
¢“sclosure, be exempt from disclosure and
will be made available for inspection and
copying in the NRC Public Document
Room, except for matters that are:

(1) (i) Specifically authonzed under
criteria established by an Executive order
to be kept secret in the interest of
national defense or foreign policy and
(ii) are in fact properly classified pursuant
to such Executive order:

(2) Related solely to the internal per-
sonnel rules ard practices of the Commis-

sion.
-

(3) specifically cxempted from dis-
{:losure by statute (other than 5§ U.S.C.
©552(b), provided that such statute (i) re-
&quires that the matters be withheld from
;the public in such a manner as to leave no
:discrenon on the issue, or (ii) establishes
[um'cuhr criteria for withholding or re-

fers to particular types or matters to be
withheld.

(4) Trade sec: ° and commercial or
financial inform _.on obtained from a
person and privileged or confidential:

(7) Interagency or intraagency memo-
randums or letters which would not be
available by law to a party other than an
agenty in litigation with the Commission.

(6, Personnel and medical files and
similar files, the disclosure of which

(h) A party may file an application @ would constitute a ciewrly unwarranted

; invasion of personal privacy;

& (7) Investigatory records compiled for
< law enforcement purposes, bu. only to
the extent that the production of such
records would (i) interfere with enforce-
ment proceedings, (ii) deprive a person of
a rnight to a fair trial or an impartiai
adjudication, (iil) constitute an unwar-
ranted invasion of personal privacy,

'%Such records and documents do not
include handwritten notes and drafts.
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(iv) disclose the identity of a confidential
source and, in the case of a record
compiled by a ¢cnminal law enfoicement
authority in the coursc of a criminal
investigation, or by an agency conducting
a lawful national security intelligence
investigation, confidential information
furnished only by the confidential source,
(v) disclose investigative techniques and
procedures, or (vi) endanger the life or
physical safety of law ~nforcement per-
soanel;

(8) Coitained in or related to exam-
ination, operating, or .ondition reports
prepared by, on behalf of or for the use
of an agency responsible ior the regula-
tion or supervision of financial institu-
tions; or

(9) Geological and geophysical infor-
matior and data, including maps, con-
cerning wells.

(bs(1) A person who proposes that a
document or a part be withheld in whole
or part from public disclosure on the
ground that it contains trade secrets or
privileged or confidential commercial or
financial information shall submit an ap-
plication for withholding accompanied by
! an affidavit which:
® (i) ldeniifies the document or part
; sougnt to be withheld and the position of
l: the person making the affidavit, and

9 i) Contains a full statement of the
reasons on the basis of which it is claimed
that the information should be withheld
from public disclosure. Such statement
shall address with specificity the consider-
ations listed in paragraph (b) (4) of this
section.

In the case of an affidavit submitted by a
company, the affidavit shall be executed
by an officer or upper-level manay.ment
officiai who has been specifically dele-
gated the function of reviewing the infor-
mation sought to be withheld and author-
ized to apply for its withholding on
behalf of the company. The affidavit snall
be executed by the owner of the informa-
tion, even though the information sought
to be withheid is submitted to the Com-
mission by another person. Thke appiica-
tion and affidavit shall be submitted at
the time of filing the information sought
to be withheld. The information sought
to be withheld shall be incorporated, as
far as possible, into a separate paper.

The affiant may designate with appropri-
ate mark:~g¢ information submitted in
the affidavit as a trade secret or confiden-
tal or privileged commercial or financial
information within the meaning of

-
-

x
-

-
-

§ 9.5(a)(4) of this chapter and such
information shail be subject to disclosure
only in accordance with the provisions of
§ 9.12 of this chapter.

(2) A person who submits commercial
or financial information believed to be
privileged or confidential or a trade secret
shall be on notice that it is the policy of
the Commission to achieve an effective
balance between legitimate concerns for
protection of competitive positions and
the right of the public to be fully
apprised as to the bases for and effects of
licensing or rule making actions, and that
it s within the discretion of the Commis-
sion to withhold such information from
public disclosure.

(3) The Commission shall determine
whether the information sought to be
withheld from public disclosure pursuant
to this paragraph: (i) is a trade secret or
confidential or privileged commercial or
financial information; and (i) if so,
should be withheld from public disclo-

sure.
(4) In making the determination re-

quired by paragraph (bX3Xi) of this
section, the Commission will consider:

(1) Whether the information has been
held in confidence by its owner:

(ii) Whether the information is of a

pe customarily held in confidence by
its owner and whether there 1s a rational
basis therefor;

(i) Whether the information was
transmitted to and received by the Com-
mission in confidence;

(iv) Whether the information s avail-
able in public sources;

(v) Whether public disclosure of the
information sought to be withheld is
likely to cause substantial harm to the
competitive position of the owner of the
information, taking into account che
value of the information to the owner:
the amount of effort or money, if any,
expended by the owner in developing the
information: and the ease or difficulty
with which the information could be
properly acquired or dvplicated by oth-
ers.

(5) If the Commission determines,
pursuant to paragraph (bN4) of this
section, that the record or document
contains trade secrets or privileged or
confidential commercial or financial in-
formation, the Commission will then de-
termine (i) whether the right of the pub-
lic to be fully apprised as to the bases for
and effects of the proposed action out-
weighs the demonstrated concern for
protection of a competitive position and
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(ii) whether the information shouid be
withheld from public disciosure pursuant
to this paragraph. If the record or docu-
ment for which withholding is sought is
deemed by the Commission to be irrele-
vant or unnecessary to the performance
of its functions, it shail be returned to the
applicant.

(6) Withholding from public inspec-
tion shall not affect the nght, if any, of
persons properly and directly concerned
to inspect the document. The Commis-
sion may require information claimed to
be a trade secret or privileged or confi-
dential commerzial or financial informa-
tion to be subject to inspection: (i) under
a protective agreement, by contractor
personne. or government officials other
than NRC officials; (ii) by the presiding
officer in a proceeding: and (iii) under
protective order, by parties to a proceed-
ing, pending a decision of the Commis-
sion on the matter of whether the infor-
mation should be made publicly ay ulable
or when a decision has been made that
the information should be withheld from
i public disclosure. In camera sessions of
= hearings may be held when the informa-
z tion sought to be withheid is produced or
« offered in evidence. If the Commission
7 subsequently determines that the infor-
mation should be disclosed, the informa-
tion and the transcript of such in camera
session will be made publicly available.

(¢c) If a request for withholding pursu-
ant to paragraph (b) of this section is
denied, the Commuission will notify an
applicant for withholding of the denial
~ith a statement of reasons. The notice
or demial will specify a time, not less than
thirty (30) days after the date of the
notice, when the document will be placed
in the Public Document Room. If, within
the time specified in the notice, the
applicant requests withdrawal of the doc-
ument, the document will not be placed
in the Public Document Room and will
be returned to the applicant: Provided,
That informaticn submitted in a rule
making proceeding which subsequently
forms the basis for the final rule will not
be withheld from public disclosure by the
Commission and will not be returned to
the applicant after denial of any applica-
tion for withholding submitted in connec-
tion with that information. If a request
for withholding pursuant to paragraph (b)
of this section is gianted. the Commission
will notify the applicant of its determina-
tion t» withhoid 'he information from
public disclosure.
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' (d) The following information shall be
deemed to be commercial or financial
information within the meaning of
§ 9.5(a)4) of this chapter and shall be
subject to disclosure only in accordance
¥ with the provisions of § 9.12 of this
Lchapter

-

(1) Correspondence and reports to o¢
from the NRC which contain information
or records concerning a licensee’s or
applicant's physical protection ot
material control and accounting program
for special nuclear material not
otherwise designated as Safeguards
Information or classified as National

Security Information or Restricted Data.

(2) Information submitted in confi-
dence to the Commission by a foreign
source,

(e) The presiding officer, if any, or
= the Commission may, with reference to
£ the NRC records and documents made
available pursuant to this section, issue
orders consistent with the provisions of
this section ana § 2.740(c).

i— Subpart H--Rule Making

3 5 2.800 Scope of rule making.

~ This subpart governs the issuance,
;amendmem and repeal of regulations in
% which participation by interested persons
nu prescribed under section 533 of title §
Lgf the United States Code.

[N ETRAY ]

-
-

l-§ 2.801 Initiation of rule making.

Rule making may be imtiated by the
™ Commission at its own instance, on the
&« recommendation of another agency of
& the United States, or on the petition of
L.my other interested person.

~
~

§ 2.802 Petition for rule making.

(a) Any interested person may peti-
tion the Commission to issue, amend or
rescind any i2gulation. The petition
should be addressed to the Secretary,
U.S Nuclear Regulatory Commission,
Washington, D.C. 10555, Attention:
Chief, Docketing and Service Branch.

(b) A prospective petitioner is encour-
aged to confer with the staff prior to the
filing of a petition for rulemaking. Ques-
tions regarding applicable NRC regula-
tions sought to be amended, the proce-
dures for filing a petition for rulemaking,
or requests for a meeting with the appro-
pnate NRC staff to discuss a petition
should be addressed to the Director,
Division of Rules and Records, Office of
Administration, U S. Nuclear Regulatory
Commission, Washington, D.C. 20555,

44 FHBIIZO

September 1, 1982

Attention: Chief, Ruies and Procedures
Branch. A prospective petitioner may also
telephone the Division of Rules and
Records on (301)492-7088 to obtain
assistance.

(¢c) Each petition filed under this sec-
tion shall:

(1) Set forth a general solution to the
problem or the substance or text of any
proposed regulation or amendment, or
specify the regulation which is to be
revoked or amended;

(2) State clearly and concisely the
petitioner’s grounds for and interest in
the action requested.

(3) Include a statement in support o’
the petition which shall set forth ie
specific issues involved, the petitioner’s
views or arguments with respect to those
issues, relevant technical, scientific or
other data involved which 1s reasonably
available to the petitioner, and such other
pertinent information as the petitioner
deems necessary to support the action
sought. In support of its petiaon, peti-
tioner should note any specific cases of
which petitioner is aware where the cur-
rent rule is unrduly burdensome, defi-
cient, or needs to be strengthened,

(d) The petitioner may request the
Commission to suspend all or any part of
any licensing proceeding to which the
petitioner is a party pending disposition
of the petition for rule making.

44 RN

(e) If it is determined that the petition
includes the information required by
paragraph (c) of this section and is
complete. the Director, Division of Rules
and Records, or designee. will assign a
docket number to the petition. will cause
the petition to be formally docketed. and
will deposit & copy of the docketed
petition in the Commission's Public
Document Room. Public comment may
be requested by publication of a notice
of the docketing of the petition in the
Federal Register, or, in appropriate
cases. may be invited for the first time

2
-
-
o
-
x

response to the petition. Publication will
be limited by the of
section 181 of the Atomic Energy Act of
1954. as smended. and may be limited
by order of the Commission.

2-38

™ (f) If it is determined by the Execu-

tive Director for Operations that the
petition does not include the information
required by paragraph (¢) of this section
and is incompilete, the petitioner will be
notified of that determination and the
respects in which the petition is deficient
and will be accorded an opportunity to
submit additional data. Ordinarily this
determination will be made within 30

days from the date of receipt of the
petition by the Office cf the Secretary of

2 the Commission. If the petitioner does
E not submit additional data to correct the
x deficiency within 90 days from the date
- of notification to the petitioner that the
T petition is incomplete, the petition may
be returned to the petitioner without
prejudice to the right of the petitioner to
file a new petition,

(g) The Director, Division of Rules
and Records, Office of Administration, or
his designee, will prepare or. a quarterly
basis a summary of petitions for rule
making pending before the Commission,
including the status thereof. A copy of
the report will be available for public
inspection gnd copying in the Commis-
sion’s Public Document Room, 1717 H
Street, N.W., Washington, D.C. 20555.

P
§ 2.803 Determination of petition.

No hearing will be held on the petition
unless the Commission deems it advisable.
If the Commission determines that suffi-
cient reason exists, it will publish a notice
of proposed rule making. In any other
case, it will deny the petition and wil
notify the petitioner with a simple state-
ment of the grounds of denial.

8 § 2.804 Notice of proposed rule making.

« (a) When the Commission proposes to
“ adopt, amend, or repeal i regulation it
™ will cause to be published in the FT.D-
ERAL REGISTER a notice of proposed
rule making, uniess all persons subject to
the notice are named and either are
personally served or otherwise have actual
notice in accordance with law.

(b) The notice will include:

(1) Either the terms or substance of
the proposed rule, or a specification of
the subjects and issues involved

2) The manner and time within
which interested members of the public
may comment, and a statement that
copies of comments may be examined in
the Public Document Room;,

~
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(3) The authority under which the
regulation is proposed

(4) The time, place, and nature of the
public hearing, if any .

(5) If a hearing is to be held, designa-
tion of the presiding officer and any
special directions for the conduct of the
hearing; and

(6) Such explanatory statement as the

Commussion may consider appropriate. |

§ 2.808 Authority of the Secretary to

Rule on Procedural Matters.

When briefs, motions or other papers
listed herein are submitted to the Com-
mission itself, as opposed to officers who
have been delegated authority to act for
the Commission, the Secretary or the
Assistant Secretary are authorized to:

(a) Prescribe schedules for the filing

» of statements, infoimation, briefs, mo-

(e 'T’l‘ publication or service of no- 7 tions, responses or other pleadings, where
tice wil be made not less than fifteen ¥ such schedules may differ from those
(15 days prior to the time fixed fori ejsewhere prescribed in these rules or
hearing, if any, unless the Commission for 3 where these rules do not prescribe a

g00d cause stated in the notice provides
otherwise.

§ 2.805 Participation by interested per-
sons.

(a) The Commission will afford inter-
ested persons an oppo: .Mty to partice
pate in rule making through the submis-
sion of statements, information, opinions,
and arguments in the manner stated in
the notice. The Commission may grant
additional reasonable opportunity for the

~submission of comments.

z (B The Commission may hola in-
“ formal hearings at which interested per-
~sons may be heard, adopting procedures
which in its judgment will hest serve the
purpose of the hearing.

schedule.

(b) Rule on motions for extensions of
time;

(¢) Reject motions, bnefs, pleadings,
and other documents filed with the Com-
mussion later than 'he time prescribea oy
the Secrstary or the Assistant Secretary
or established by an order, rule, or
regulation of the Commission unless good
cause is shown for the late filing; and

(d) Prescribe all procedural arrange-
ments relating to any oral argument to be
held before the Commission.

§ 2.809 Participation by the Advisory
Committee on Reactor Sateguards.

(a) In its advisory capacity to the
Commission, the ACRS may recommend
that the Commission initiate rulemaking
in a particular area. The Commission
will respond to such rulemaking

§ 2.806 Commission action.

regulation to be published in the “ED-
ERAL REGISTER or served uporn af-
fected persons.

§ 2807 Effective date.

The notice of adoption of a regulation
will specify the effective date. Publication
or service of the notice and regulation,
other than one granting or recogmzing
exemptions or relieving from restrictions,
wili be made not less than thirty (30)
days prior to the effective date unless the
Commission directs otherwise on good
cause found and published in the notice

| Of rule making.

The Commiss:on will incorporate in 2
the notice of adoption of a regulation a J study, or defer action on the
concise general statement of its basis :nd ¥ recommendation. In the event the

rpose, and will cause the notice 'nd
- = decides to defer action on the

recommendation in writing within 90
days, noting its intent to implement,

Commission decides not to accept or

recommendation, it will give its reasons
{or doing so. Both the ACRS
recommendation and the Commission's
response will be placed in the NRC
Public Document Room following
transmittal of the Commission's

to the ACRS.

(g] When a rule involving nuclear
safety matters within the purview of the
ACRS is under development by the NRC
Staff, the Staff will ensure that the
ACRS is given an opportunity to provide
advice at appropriate stages and to
identify issues to be considered during
rulemaking hearings.

P
Subpart |-Special Procedures Applicable
to Adjudicatory Proceedings Involving
Restricted Data and/or National
Security Information

5 2.900 Purpose.

This subpart is issued pursuant to

section |81 of the Atomic Energy Act of

2-39
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1954, as amended. and section 201 of the
Energy Reorganization Act of 1974, as
amended, to provide such procedures in
proceedings subject to this part as will
effectively safeguard and prevent disclo-
sure of Restricted Data and National
Security Information to unauthorized
persons, with mimimum mpairment of
procedural rights.

§ 2.901 Scope.

This subpart applies to all proceedings
subject to subpart G
§ 2.902 Definitions.

As used in this subpart:

(a) “Government agency'' means any
executive depa-tment, commission, inde-
pendent establishment, corporation,
wholly or partly owned by the United
States of America, which is an instrumen-
tality of the United States, or any board,
bureau, division, service, office, officer,
authenty, administration, or other estab-
lishment in the exzcutive brarch of the
Government.

(b) “Interested party’ means a party
having an interest in the issue or issues to
which particular Restricted Data or Na-
tional Secunty Information is relevant.
Normally the interest of a party in an
issue may be determined by examination
of the notice of hearing, the answers and
replies.

(¢) The phrase “introduced into a
proceeding’’ rcfers to the introduction or
incorporation of testimony or documen-
tary matter into any part of the official
record of a proceeding subject to this
part.

(d) “National Security Information™
means information that has been
classified pursuant to Executive Order
12358.

[

(e) “Party.” in the case of proceedings
subje.t to this subpart includes a person
admitted as a party pursuant to § 2.714
or in interested State admitted pursuant
to § 2.715(e).

§ 2.903 Protection of restricted data and
national security information.

Notking in this subpart shall relieve
any person from safeguarding Restricted
Data or National Security Information in
accordance with the applicabie provisions
of laws of the United States and rules,
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regulations or orders of any Government
Agency
§ 2.904 Classification assistance.

On request of any party to a proceed-
ing or of the presiding officer, the Com-
mission will designate a representative to
advise and assist the presiding officer and
the parties with respect to secunty class-
ification of information and the safe-
guards to be observed.

§ 2.905 Access to restricted dasia and
national security information for par-
ties: security clearances.

(@) Access to restricted data and na-
tional security information introduced
into proceedings. Except as provided in
paragraph (h) of this section, restricted
data or national securnity information
introduced into a procesding subject to
this part will be made available to any
interested party having the required secu-
nty clearance: to counsel for an inter-
ested party provided the counsel has the
required security clearance: and to such
additional persons having the required
secunty clearance as the Commission or
the presiding officer determined are
needed by such party for adequate pre-
paration or presentation of his case.

(¢) The Commiussion will consider re-
quests for appropnate secunty clearances
in reasonable numbers pursuant to this
section. A reasonable charge will be made
by the Commission for costs of secunty
clearance pursuant to this section.

(d) The presiding officer may certify
to the Commission for its consideration
and determination any questions relating
to access to Restricted Data or National
Secunity Information ansing under this
section. Any party atfected by a deter-
mination or order of the presiding officer
under this section may appeal torthwith
to the Commission from the determina-
tion or order. The filing by the staff of an
appeal from an order of a presiding
officer granting access to Restricted Data
or National Secunity Information shail
stay the order pending determination of

the appeal by the Commission.
(e) Application granting access (o re-

stricted data or national security informa-
ton. (1) An application under this sec-
tion for orders granting access to
restricted data or national secunty intor-
mation not received from another Gov-
ernment agency wil normally be acted
upon by the presiding officer. or if a
proceeding i1s not before a presiding of-

Where the interest of such party will not @ 'icer. by the Commission. ( 2) An applica-
be prejudiced, the Commission or presid- 5 tion under this section for orders granting

ing officer may postpone action upon an g 3¢cess (o restricted datz

application for access under this subpara-
graph until after a notice of hearing.
answers, and replies have been filed

(b) Access to Restricted Data or Na-
tional Secunity Information not intro-
duced into proceedings. (1) On applica-
tion showing that access to Restricted
Data or National Secunty Information
may be required for the preparation of a
party’'s case, and except as provided in
paragraph (h) of this section, the Com-
mission or the presiding officer wal 1ssue
an order granting access to such Re-
stricted Data or National Secunty Intor-
mation to the party upon his obtamning
the required secunty clearance. to coun-
sel for the paty upon their obtaining the
required security clearance, and to such
other individuals as may be needed by the
party for the preparation and presenta-
tion of his case upon their obtaining the
required clearance.

{2) Where the interest of the party
applying for access will not be prejudived,
the Comaiission or the preswding officer
may postpone action on an application
pursuant to this paragraph unti after a
notice of hearing, answers and  replies
have been tiled.

W'IJ”Z

or national secur-
ity informarion where the nformation
has been received by the Commussion
from another Government agency will be
acted upon by the Commission.

tf) To the extent practicable. an applh-
cation for an order granting Jocess under
this section shall describe the subects of
Restricted Data or National Secunty In-
formation to which access s desired and
the level of classification (vonfidentul.
secret or other) of the information: the
reasons why access to the mformation s
requested: the names of mndividuals for
whom clearances are requested. and the
reasons why secunty clearances are bemg
requested for those individuals,

{g) On the conclusion of 4 proceeding,
the Commussion will ternunate all orders
ssued in the procceding for access to
Restricted Data or National Scounty In-
tormation  and all secunty  clearances
granted pursuant to them: and may issie
such orders requinng  the disposal of
classified matter  recewved  pursuant  to
them or requinng the observance of other
procedures to sateguard such classithed
matter as it deems necessarny 1o protect
Restricted Data or Nanonal Scournty -
formation,

240
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(h) Refusal to grant access to re-
stricted data or national secunty informa-
tion. (1) The Commission wul not grant
access to restricted data or national secur-
ity information unless it de: mines that
the granting of access will not be inimical
to the common dJefense and secunty
12) Access to Restnicted Data or National
Secunty Information which has been
received by the Commission from another
Government agency wil not be granted
by the Commussion i the originating
agency determines in wnting that access
should not be granted. The Commuission
will consult the onginating agency pnor
10 granuing access to such data or infore
mation recewved from ancther Govern-
ment agency.

§ 2,906 Obligation of parties to avoid
introduction of restricted data or na-
tional security information.

It is the obligatnon of all parties in 2
proceeding subrect to this part to avoid.
where practicable. the introduction of
Restricted Data or National Security In-
formaiion into the proceeding. This obli-
gation rests on 2ach party whether or not
all other parties have the required secur-
ity clearance
§ 2.907 Notice of intent to introduce

restricted data or national security

information.

(a) 11, at the tume of publication ot 3
notice of heanng. it appears to the starf
that 1t wil be impracticable for it to
avoid the introduction of Restncted Dara
or Nanonal Secunty Informanon into the
proceeding. it wil file 3 notice of intent
to introduce Restnered Data or National
Secunn Intormation.

(Y It ot the tume of tiling of an
answer 1o the notice of heanng it appears
to the party filing that it will be impracn-
cable tor the party to avoud the miroduc-
non of Restricted Data or Nanonal Secur-
iy Information into the procecding, the
party shall stare i the answer 4 notwe of
mtent (o mtroduce Restrcted Data or
Nattonal Seounny  Intormanion inro the
}‘\'\‘\'\‘\‘JII\_L'.

() L, gt any later stage ot 3 procecd-
e, 1 appears to any party that it will be
mpractiicable (0 avoud the introduction
of Restncted Data or Nanonal Secuniy
Intormation it the  proceeding,  the
party  shall gnve  to the other parties
PrOompt Woten nonce of mtent to intro-
Juee Restnicted Data or Nanonal Secunty
Intormation into the procecdmg

1) Restncted Data or Nanonal Secur-
vy Intormaton shall not be imtroduced
mto a4 procecdmg atter publicanion ot g
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notice of hearing unless a notice of intent

has been filed in accordance with

§ 2.908, except as permitted in the dis-

cretion of the presiding officer when it is

clear that no party or the public interest
will be prejudiced.

§ 2.908 Contents of notice of intent to
introduce restricted data or other na-
tional security information.

(a) A party who intends to introduce
Restricted Data or other National Secu-
rity Information shall file a notice of
intent with the Secretary. The notice
shall be unclassified and, to the extent
consistent with classification require-
ments, shall include the following:

(1) The subject matter of the Re-
stricted Data or other National Security
Information which it is antigipated will
be involved,

(2) The highest level of classification
of the information (confidential, secret,
or other);

(3) The stage cf the proceeding at
which he anticipates a need to introduce
the information; and

(4) The relevance and materiality of
the information to the issues on the
proceeding.

(b) In the discretion of the presiding
officer,
§ 2.907(¢c), may be given orally on the
record.

§ 2.909 Rearrangement or suspension of
proceedings.

In any proceeding subject to this part
where a party gives a notice of intent to
introduce Restricted Data or other Na-
tional Security Information, and the pre-
siding officer determines that any other
interested party does not have required
security clearances, the presiding officer
may in his discretion:

(a) Rearrange the normal order of the
proceeding in a manner which gives such
interested parties an opportunity to ob-
tain required security clearances with
mimimum delay in the conduct of the
proceeding.

(b) Suspend the proceeding o¢ any
portion of it until all interested parties
have had opportunity to cbtain required
security clearances. No proceeding shall
be suspended for such reasons for more
than 100 days except with the consent of
all parties or on a determination by the
presiding officer that further suspension
of the proceeding would not be contrary
to the public interest.

(¢) Take such other action as he deter-
mines to be in the best interest of all
parties and the public.

§ 2.910 Unclassified statements re-
quired.

(a) Whenever Restricted Data or other
National Secunty Information is intro-
duced into a proceeding, the party offer-
ing it shall submit to the presiding officer
and to all parties to the proceeding an
unclassified statement setting forth the
information in the classified matter as
accurately and - ->mpletely as possible.

(b) In acco:dance with such proce-
dures as may be agreed upon by the
parties or prescribed by the oresiding
officer, and after notice to all parties and
opportunity to be heard thereon, the
presiding officer shall determine whether
the unclassified statement or any portion
of it, together with any appropriate modi-

substituted for the classified matter or
any portion of {* without prejudice to the
interest of any party or to the public
interest.

(¢) If the presiding officer determines
that the unclassified statement, together
with such unclassified modifications as he
finds are necessary or approprnate to
protect the interest of other parties and
{ the public interest, adequately sets forth
information in the classified matter which

such notice, when required by Qis relevant and matenial to the issues in
gme proceeding, he shall direct that the
-~ classified matter be excluded from the

Trecord of the proceeding. His determina-

tion will be considered by the Commis-
sion as a part of the decision in the event
of review.

(d) If the presiding officer determines
that an unclassified statement does not
adequately present the information con-
tained in the classified matter which 1s
relevant and material to the issues in the
proceeding he shall include his reasons in
his determination. This determination
shall be included as part of the record and
will be considered by the Commission in
the event of review of the determination.

(e) The presiding officer may post-
pone all or part of the procedures estab-
lished in this section until the reception
of all other evidence has been completed.
Service of the unclassified stat_ment re-
quired in paragraph (a) of this section
shall not be postponed if any party does
not have access to Restricted Data or
other National Security Information.

§ 2911 Admissibility of restricted data
or other national security information.
A presiding officer shall not receive
any Restricted Data or other National
Security Information in evidence unless:

24

fications suggested by any party, may be @

(a) The relevance and materiality of
the Restricted Data or other National
Secunity Information to the issues in the
preceeding, and its competence, are
clearly established: and

(b} The exclusion of the Restricted
Data ot other National Security Informa-
tion would prejudice the interests ol a
party or the public interest.

§ 2.912 Weight to be attached to classi-
fied evidence.

In considering the weight and effect of
any Restricted Data or other National
Security Information received in evidence
to which an interested party has not had
opportunity to receive access, the presid-
ing officer and the Commission shail give
to such evidence such weight as is appro-
 priate under the circumstances, taking
%into consideration any lack of opportu-
¥ nity to rebut or impeach the evidence.

§ 2.913 Review of Restricted data or
other National Security Information
received in evidence
At the close of the reception of

evidence, the presiding officer shall re-

view the record and shall direct that any

Restricted Data or other National Secu-

rity Information be expunged from the

record where such expunction would not
prejudice the interests of a party or the
public interest. Such directions by the
presiding officer will be considered by the
Commission in the event of review of the
_getermmanons of the presiding officer.

§ 2.914 [Deleted 40 FR 44124.]

| e———— —

"Except as the context may otherwise
indicate, this statement is also generally applica-
ble to the conduct of authonzation proceedings
sonducted under Part 115, Procedures for
Review of Certain Nuclear Reactors Exempted
from Licensing Requirements, and to licensing
proceedings of the type described in the state
ment which may be conducted by a hearing
examiner as the presiding officer.

“In the event of any conflict hetween the
provisions of this appendix and any section of
this part, the section governs,

September 1, 1982



PART 2 @ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

e

APPENDIX A-STATEMENT OF
GENERAL POLICY AND PROCEDURE:
CONDUCT OF PROCEEDINGS FOR
THE ISSUANCE OF CONSTRUCTION
PERMITS AND OPERATING
LICENSES FOR PRODUCTION AND
UTILIZATION FACILITIES FOR
WHICH A HEARING IS REQUIRED
UNDER SECTION 189A OF THE
ATOMIC ENERGY ACT OF
1954, AS AMENDED*

the procedures which the Atomic Energy
Commission expects to be followed by
atomic safety and licensing boards in the
conduct of proceedings relating to the
issuance of construction permits for nu-
clear power and test reactors and other
production or utilization facilities for
which a hearing is mandatory under
section 189a. of the Atomic Energy Act
of 1954, as amended (the Act).' The
provisions are also applicable to proceed-
ings for the issuance of operating licenses
for such facilities, except as the context
would otherwise indicate, or except as
indicated in section VIII. Section VII
sets out the procedures specifically appli-
cable to operating license proceedings.
The Statement reflects the Commission's
intent that such proceedings be con-
ducted expeditiously and its concern that
its procedures maintain sufficient flexibil-
ity to accommodate that objective. This
position is founded unon the recognition
that fairness to all the parties in such
cases and the obligation of administrative
agencies to conduct their functions with
efficiency and economy, require that
Commuission adjudications be conducted
without unnecessary delays. These factors
take on added importance in nuciear
power reactor licensing proceedings
where the growing national need for
electric power and th* companion need
for protecting the quality of the environ-
ment cali for decision making which is
both sound and timely. The Commission
expects that its responsibiiities under the
Atomic Energy Act of 1954, the National
Environmental Policy Act of 1969 and
other anplicable statutes, as set out in the
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*In the event of any conflict between the
provisions of this appendix and any section
of this part, the secticn governs.

"Except as the context may otherwise in
dicate. this statement is also generally appli-
cabie to licensing proceedings of the type
described in the statement which may be
condu cted by a hearing examiner as the pre-
siding officer
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S Act. Section 191 authorizes the Commis-
=sion to establish one or more atomic

The following statement of general&safety and licensing boards to conduct
policy and procedure explains in detail >public hearings and to make intermediate

statement which follows, will be carned
out in a manner consistent with this
position in the overall public interest.
Atomic safety and licensing boards are
appointed from time to time by the
Comnussion or the Chairman of the
Atomic Safety and Licersing Board Panel
to conduct hearings in licensing cases
under the authonty of section 191 of the

or final decisions in administrative pro-
ceedings relating to granting, suspending,
revoking or amending licenses issued by
the Commission. It requires that each
board consist of one member who is
qualified in the conduct of administrative
proceedings and two members who have
such technical or other qualifications as
the Commission deems appropriate to the
issues to be decided. Mcmbers of each
hoard may be appointed by tne Commis-
sion or by the Chairman of the Atomic R
Safety and Licensing Doard Panel from a &
panel selected from private life, the staff o
of the Commission or other Fedcnl;

I. PRELIMINARY MATTERS

(a) A public hearing is announced by
the issuance of a notice of hearing,
published in the FEDERAL REGISTER as
soon as practicable after the application
has been doceted, signed by the Secre-
tary of the Commussion stating the nature
of the hearing and the issues to be
considered. The time and place of the
first prehearing conference pursuant to
§ 2.751a. will ordinarily be stated in the
notice of hearing. Unless the initial notice
of hearing states the time and place of the
hearing, and the Chairman and other
members of the Atomic Safety and Li-
censing Board that will conduct the hear-
ing, those matters will be the subject of
further notice in the FEDERAL REGIS-
TER after publication of the initial notice
of hearing. It is the Commission’s policy
and practice to begin the evidentiary
hearing in the vicinity of the site of the
proposed facility. The notice of hearing
also states the procedures whereby per-
sons may seek to intervene or make a
limited appearance and explains the dif-
ferences betweer those forms of partici-
pation in the proceeding, and states the

_a’enciu.

™ An Atomic Safety and Licensing Board
may at its discretion appoint special
assistants to the Board from the membership
of the Atomic Safety and Licensing Bcard
Panel established by the Commission. These
special assistants are to be employed to
facilitate the hearing process and improve the
quality of the record produced for review.
The special assistants may serve as technical
interrogators in their individual fields of
expertise. alternate Atomic Safety and
~ Licensing Board members to sit with the
S Board and participate in the evidentiary
S sessions on the issue for which the alternate
x members were designated. Special Masters to
“ hear evidentiary presentations by the parties
< on specific technical matters upon the
consent of all parties, or informal consultants
to brief the board prior to the hearirg on the
geners. technical background of subjects
involving complex issues. The term “alternate
board member™” as & “special assistant”
within the of 10 CFR 2.722(a)(3)
should not be with the use of the
term “alternate” in 10 CFR 2.721(b). In the
latter situation the “alternate” is a substitute
for « member of a Board who becomes
unavailable. As a | assistant, the
“alternate” sits with the three-member Board
and not instead of the Board or ary of its
members.
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times and places of the availability, in an
appropriate office near the site of the
proposed fadllity, of the notice of hear-
ing, an updated copy of the application,
the report of the Advisory Committee on
Reactor Safeguards (ACRS), the staff
safety evaluation, the applicant’s environ-
mental report, the Commission’s detailed
statement on environmental considera-
tions, the proposcd construction permit
or operating licun. = and the transcripts of
the prehearing co:ferince and the hear-
ing.

(b) In fixing the time and place of any
conference, inciuding prehearing confer-
ences, or of any adjourned session of the
evidentiary hearing, due regard shall be
had for the convenience and necessity of
the parties, petitioners for leave to inter-
vene, or the representatives of such per-
sons, as well as of the Board members,
the nature of such conference or ad-
journed session, and the public interest.
Agjourned sessions of hearings may be
held in the Washington, D.C. area if all
parties so stipulate. If the parties disagree,
and any party considers that there are
valid reasons for holding such session in
the Washington, D.C. area, the matter
should be referred to the Atomic Safety
and Licensing Appeal Board for resolu-

_tion.
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™ (¢) (1) The Commission or the

Atomic Safety and Licensing Board may
consider on their own initiative, or a
party n.ay request the Commission or the
board to consider, a particular issue or
issues separately from, and prior to, orher
issues relating to the effect of the con-
struction and/c¢ operation of the facility
upon the public health and safety, the
common defense and security, and the
environment or in regard to antrtrust
considerations. If the Commission or the
board determines that a separate hearing
shouid be held, the notice of heaning or
~other appropriate notice will state the

time and place of the separate heanng on
T such issue or issues. the board designated
& to conduct the hearing will issue an initial
decision, if deemed appropriate, which
will be dispositive of the issue(s) consid-
ered at the hearing, in the absence of an
appeal or Commussion or Appeal Board
review pursuant to §§ 2.760 and 2.762,
before the hearing on. and consideration
of, the remaining issues in the proceeding.

(2) In a proceeding relating to the
ssuance of a construction permit for a
facility which is subject to the environ-
mental impaci statement requirements of
section 102(2XC) of the National Envi-
ronmental Policy Act of 1969 and Part
51 of this chapter and which is a utiliza-
tion facility for industrial oi commercial
purposes o7 is a testing facility, separate
hearings may be held and decisions may
be issued on National Environmental Pol
icy Act and site suitability issues and
other specified issues as provided by
.Subpm Fand § 2.761a.

should review and become familiar with:
The record of any relevant prior proceed-
ings in the case, including initial decisions
L and Commussion orders, the application,
Ethe ACRS report, the staff safety evalua-
;tmn. the applicant’s environmental re-
& port, the Commission’s detailed state-
5 ment on environme=ntal considerations. all
other papers filed in the proceeding, the
Commission's rules of practice, and other
regulations or published statements of
policy of the Commission as may be

pertinent to the preceeding.
(e¢) At any tine when a board is in

existence but is not actually in session,
the chairman has all the powers of the
hoard to take action on procedural mat-
ters. The chairman may have occasion,
when the board s not in session, (o
dispose of preliminary procedural re-

(d) Prior to a hearing, board members 2

quests including, among other things,
motions by parties relating to the con-
duct of the hearing. He may wish to
discuss such requests with the other
members of the board be{~re ruling on
them. No interlocutory appeal’ may be
taken by a party as a matter of right from
a ruling of the chairman or the board.
The board should refer the challenged
ruling to the Commission for a final
< decision if, in its judgment, a prompt
@ decision is necessary to prevent detriment
= to the public interest or unusual delay or
= expense. This authority should be exer-
= cised sparingly, and only when deemed
essential in fairness to the parties or the
_public.

{i. PREHEARING CONFERENCES

(a) A special prehearing conference
will be heid, within ninety (90) days
after the notice of hearing has been
published, or such other time as the
Commission or the Board may deem
Eappropﬂne. in addition to the standard
= prehearing conference provided by
= § 2.752. The special prehearing confer-
- ence, authorized by § 2.751a, should be
" used to permit identification of key
ssues; take steps necessary for further
identification of the issues; consider all
intervention petitions to allow prelimi-
nary or final determination as to the
parties. and establish a schedule for fur-
L_ther actions in the proceeding.

(b) Within sixty (60) days after dis-
covery has been completed,’ or such
other time as the presiding officer or the
Commission deems appropriate, a second
conference—the preheanng
2 conference provided by § 2.752-1s held
E to consider simplification, clarification,
% and specification of the issues; consider
amendments to the pleadings. obtan stip-
ulations and admissions of facts and of
the contents and authenticity of docu-
ments- to avoid unnecessary proof: identi-
fication of witnesses; the setting of a

h s
o prehearing

| ————

! An interlocutory appeal means an apoeal
to the Commission from a ruling made by the
board during the time between the issuance of a
notice of hearing and the issuance of the initial
Jecision.

YeDiscovery”. for this purpose, does not
include production of the ACRS report, the
staff's safety evaluation, or the detailed state-
ment on environmental considerations prepared
by the Director of Nuc'ear Reactor Regulation
or Director of Nuclear Material Safety and
Safeguards. as appropriate, or his designee.
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hearing schedule; and such other matters
as may aid in the orderly disposition of
the hearing.

{¢) A transcript of each prehearning
conference will be prepared. The board
will issue an order after the conclusion of
the special prehearing conference which
recites the action taken at the conference
and agi.ements by the parties, identifies
the key issues in controversy, makes a
preliminary or final determination as to
the parties, and provides for submission
of status reports on discovery by the
parties. The board will also issue an order
aiter the conclusion of the second pre-
hearing conference that specifies the is-
sues in controversy in the proceeding.
Each order shall be served upon all parties
to the proceeding. Objections to such
orde: may be filed by a party within five
(5) days, or, in the case of the staff,
within ten (10) days. The board may
revise the order in the light of the
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objections presented and, as permitted by
§ 2.718(i), may certify for determination
to the Commission or the Appeal Board,
as appropriate, such n.atters raised in the
objections as it deems appropriate. As
specified i § 2.752, the order shall
control the subsequent course of the
proceeding unless modified for good

cause.
(d) Prehearing conferences are oOpen

to the public except under exceptional
circumstances involving such matters as
classified information and certain privi
leged information not normally a part of
the hearing record.

(e) The applicant, the staff and other
parties are required to provide each other
and the board with copies of prepared
testimony in advance of its being offered
at the hearing. A schedule may be estab-
lished at the second prehearing confer-
ence for exchange of prepared testimony.
Prepared testimony is filed in the Com-
mission’s public document room and s
available for public inspection. When the
staff has reached its conclusions with
respect to the application and prepared a
safety evaluation, the safety evaluation
will be made available-a point of time
which may or may not be priw. to the

_.htm'mlr
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™ 1Il. INTERVENTION AND LIMITED
APPEARANCES

(a)1) As required by § 2.714, a per-
son who wishes to intervene must set
forth, in a petition for leave to intervene,
his interest in the proceeding and how the
interest may be affected by Commission
actior.. Petitions for leave to intervene
shali, as a basis for enabling the board or
the Commission to determine how the
petitioner’s interest may be affected by
the proceeding, set forth (i) the nature of
his right under the Act to be made a
party to the proceeding, (ii) *the nature
and extent of the interest that may be
affected by the proceeding, and (iii) the
effect of any order which may be entered
in the proceeding on the petitioner's
interest. The petition must identify the
specific aspects as to which the petitioner
wishes to intervene and set forth with
particularity the facts pertaining to his
interest. The petitioner must file a supple-
ment to his petition containing his con-
tention(s) and basis therefor not later
than fifteen (15) days prior to the hold-
ing of the special prehearing conference
pursuant to § 2.75la. After considera-
:tion of any answers to the petition, the
g board will rule on the petition. If the
:’boud finds that the petitioner's interest
Y is limited to one or more of the issues in
the proceeding, the intervenor’s participa-

tion will be limited to those issues.
Petitions and supplements thereto

which set forth contenuons relating only
to mat‘2rs outside the jurisdiction of the
Commission will be denied. In any event,
the granting of a petition for leave to
intervene does not operate to enlarge the
issues, or become a basis for receipt of
evidence, with respect to matters beyond
the junisdiction of the Commission.

(2) Petitions for leave to intervene
which are not filed within the time
specified in the notice of hearing will not
be granted unless the board determines
that the petition should be granted based
upon paragraph (aX 1) of this section and
upon a balancing of (i) good cause, if any,
for petitioner’s failure to file on time,
(ii) the avalability of other means
whereby the petitioner’s interest will be
protected, (iii) the extent to which peti
tioner's participation may reasonably be
expected to assist in developing a sound
record, (iv) the extent to which petition-
er's interest will be represented by exist-
ing parties, and (v) the extent which the
petit‘oner’s participation will broaden the
issues or delay the proceedings.

r

(3) Those permitted to intervene be-
come parties to the proceeding, subject to
any limitations in the order granting leave
to intervene, and have all the rights of the
applicant to participate fully in the con-
duct of the hearing, such as the examina-
tion and cross-examination of witnesses,
with respect to their contentions related
to the matters at issue in the proceeding.

(4) If more than one person who has
been granted leave to intervene has sub-
stantially the same kind of interest that
may be affected by the proceeding, and
raises the same basic questions, the board
or the Commission may order those
persons to consolidate their presentation
of evidence, cross-examination, briefs,
proposed findings of fact and conclusions
of law and argument, unless such consoli-
dation cannot be accomplished without
prejudice to the nghts of a party.

(b) A person who does not wish to, or
is not qualified to become a party may be
permitted at the discretion of the board,
to make a limited appearance pursuant to
§ 2.715. Persons permitted to =make
limited appearances do not become par-
ties, but should be permitted to make

< statements at such stage of the proceed-
x ing as the board may consider appropri-
& ate. A person making a limited appear-

™ ance may only make an oral or written

statement on the record, and may not
participate in the proceeding in any other
way. The board may wish to limit the
length of oral statements. A member of
the public does not have the right to
participate unless he has been granted the
right to intervene as a party or the right
of limited appearance for the purpose of
making a statement.

IV. DISCOVERY

(a) Once the key issues in controversy
are identified in the special prehearing
conference order (§ 2.751a.(d)), discov-
ery may proceed and will be limited to
those matters. in no event should the
parties be permitted to use discovery
procedures to conduct a “fishing expedi
tion” or to delay the proceeding.

(b) Under the Commussion’s rules of
practice, discovery permitted by
§§ 2720, 2.740, 2.740a, 2.7400b, 2.741,
2.742, and 2.744 must be completed by
the second prehearing conference, except
upon leave for good cause shown,

(¢) Depositions, interrogatories and
document production between oarties
other than the staff are obtainable on
notice or request to the other party and
without leave of the Commission or the
board, in line with the I'oderal rues ot
Civil Procedure.
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(d) In general, staff documents that
are relevant to a proceeding will be
publicly available as a matter of course
unless there is a compelling justification
for their nondisclosure Therefore, docu-
ment discovery directed at the staff wili
be restricted, as provided in § 2.7,
since most staff documents will be pub-
licly available and should reasonably dis-
close the basis for the staff’s position.
Formal discovery of documents against
the staff will be limited to cases where it
concerns a matter necessary to a proper
decision in a case and the information
sought 1s not obtainable eisewhere. Dis-
covery as a legitimate means of obtaining
information will not be inhibited, but in
view of the comprehe 1sive body of infor-
mation routinely available without re-
quest, there should be minimum need to
resort to time cons''ming discovery pro-
cedures. Discovery against the staff (and
other NRC personnel, including coasult®
ants) by way of deposition is permitted
upon a showing of exceptional circum-
stances. Interrogatories may be addressed
to the staff where the information is
necessary to proper decision in the case
and not obtainable eisewhere.

—

r-

V. THE HEARING

The board should use its powers under
§8§ 2.7!8 and 2.757 to assure that the
hearing s focused upon the matters in
controversy among the parties and that
the hearing process for the resolution of
controverted matters is conducted as ex-
peditiously as possible, consistent with
the development of an adequate decr
siona! record.

The following procedures should be
observed in the conduct of public hear-
ings:

(a) Preliminary:

(1) A verbatim transcript will be made
of the hearing.

(2) The Chairman should convene the
hearing by stating the title of the pro-
ceeding and describing its nature.

(3) He should state the date. time.
and place at which the prehearing confer-
ences were held, and identify the persons
parucipating in theo:, He should sunimar-
1ze the second preheanng conference or-
der.

t4) He should explain the procedures
tor the conduct of the hearing. He should
request that counsel for the parties wden-
tufy themselves on the record, and pro-
vide them wath the opportunity to make
opening  statements of their respective
positions,
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(5) He should describe, for the benefit
of members of the public who may be
present, the respective roles of the board,
the ACRS and the staff, and the Commis-
sion procedures for review of the deci
sion. He should also describe the continu-
ing review and inspection surveillance
conducted by the Commission after a
construction permit or an operating li-
cense has been issued.

(b)(1) The Chairman should call at-
tention to the provisions of § 2,715 for
participation by limited appearance. He
should briefly explain these provisions
and the rights of persons who are permit-
ted to make limited appearances.

(2) The Chairman should inquire of
those in attendance whether there are any
who wish to participate in the hearing by
limited appearance.

(3) Should any person seek leave to
intervene when the hearing has been
convened, he must set forth, with particu-
larity in a written petition, the reasons
why it was not possible to file a petition
within the time prescribed in the notice
of hearing, as described in Section IlI, to
afford a basis for the board to determine
whether or not good cause has been
shown tor the untimely filing. In granting
a petition for leave to intervene which is
not timely filed, the board will impose
such conditions as are appropriate to
minimize any delay in the proceeding.

(4) A person making a limited appear-
ance may want not only to state his
position, but to raise qiestions v 1ich he
would like to have answered. This shovid
be permitted to the extent the questions
are within the scope of the proceeding as
defined by the issues set out in the notice
of hearing, the prehearing conference
order. and any later orders. Usually such
persons should be asked to make their
statements and raise their questions early
in the proceeding so that the board will
have an opportunity to be sure that
relevant and mentorious questions are
properly dealt with during the course of
the hearing.
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(S) It is the Commission’s view that
the rules governing intervention and lim-
ited appearances are necessary in the
interest of orderly proceedings. The Com-
mission also believes that through these
two methods of public participation all
members of the public are assured of the
right to participate by i method appropn-
ate to their interest in the matter. This
should be fully explained at the beginning
of the hearing. In some cases the board
may feel that it must deny an application
to intervene but that it can still accom-
modate the desire of the person involved
by allowing him to rake a statement and
raise questions under the limited appear-
ance rule.

(6) Boards have considerable discre-
tion as to the manner in which they
accommodate their conduct of the hear-
g to local public interest and the desires
of local citizens to be heard. Particularly
in cases where it is evident that there is
local concern as to th~ safety of the
Jroposed plant, boards should so conduct
the hearing as to give appropriate oppor-
tunity for local citizens to express their
views, while at the same time protecting
the legal interests of all parties and the
public interest in an orderly and efficient
licensing process.

(7) In some cases, argument and fur-
ther hearing can add nothing to the filings
of the parties. In those cases the board is
authorized, pursuant to § 2.749, on mo-
tion, to render a decision, if the filings in

‘the proceeding and other matenals show

that there is no genuine issue as to any
material fact. However, in proceedings
involving construction permits, this pro-
cedure may be used only for determining
subordinate issues and not the ultimate
issues as to whether the construction
permit should be 1ssued.

{¢) Opening statements:

(1) It is anticipated that the applicant,
who has the burden of proof wil, at an
appropriate time early in the proceeding,
make an oral statement descrnibing in
terms that will be readily understood by
the public, the principal safety and envi
ronmental considerations involved in car-
rying out the activity sought to be au-
thorized.

(2) Other parties to the proceeding
mav also make an oral opening statement
describing their position on the proposed
licensing action.
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(d) Evidence:

(1) Pursuant to § 2.732, the apnlicant has
the burden of proof.

(2) The parties are required to submil
direct testimony in written form and serve
copies of such prepared written Lestimony
of all parties pursuant to the schedule es-
tablished at the second prehearing confer-
ence—in any event, at {east 15 days in ad-
vance of the session of the hearing at which
such testimony is to be presented, as pro-
vided by § 2.743(b), unless the board orders
otherwise on the basis of objections present-
ed. The staf{’'s position is reflected primarily
in the safety evaluation and final detailed
environmental statement. Consequently,
the staff will not present its case until these
docurents are available. The use of such
advance written Lestimony is expected Lo ex-
pedite the hearing process.

(3) The testimony of all withesses will be
given under oath. These witnesses may be
collectively sworn at the opening of the
hearing or if additional witnesses are called
upon to testify at a subsequent stage they
may be sworn at the time of their appear-
ance. There is ordinarily no need for oral re-
cital c¢f prepared tlestimony unless the
Board considers that some useful purpcse
will be served.

«4) The proceedings should be conducted
as expeditiously as practicab:e. without im-
pairing the development of a clear and ade-
quate record. The order of presenting Lesti-
mony may be freely varied in the conduct of
the hearing. The Board may i:nd it helpfu}
to take expert Ltestimony {rom wilnesses on

a roundlable basis after the receipt in 2vi-

~ dence of prepared testimony

x
™
~
™

(5) To prevent unnecessary delays and an
unnecessarily large record, the Board may,
pursuant to §2.757. limit cumulative testi-
mony, strike argumentative, repetitious, cu-
mulative, or irrelevant evidence, take other
necessary and proper steps Lo prevent argu-
mentative, *epetitious or cumulative cross
examination. and impose appropriate time
limitations on arguments.

(8) Documentary evidence may be offered
in evidence as provided in § 2.743. Such evi-
dence offered during the course of the hear-
ing should be described by counsel, and fur-
nished to the reporter for marking. Docu-
ments offered for marking should be num-
hered in order of receipt. On identification
of a document, it may be offered in evi-
dence

(7) Objections may be made by counsel to
any questions or any line of questioning,
and to the admission of any document and
should be ruled upon by the board. The
board may ~Amii the evidence. may sustain
the objection. or may receive the evidence,
reserving for later determination the ques-
tion of admissibility. In passing on objec-
tions, the board, while not bound Lo view
proferred evidence according Lo its admissi-
hility under strict application >f the rules of
evidence in judicial proceedings, should ex-
clude svidence that is irrelevant Lo issues in
the case as defined in the notice of hearing
or the prehearing conference order. 7+ that
pertains Lo matters outside Lthe jurisdiction
of the board or the Nuclear Regulatory
Commission. [rrelevant material in prepared
testimony submitted in advance under
§ 2.743(b) may be subject to a motion Lo

strike under the procedures provided in
§ 2.730.
(8) Use of scientifically or technically

trained persons who are nol attorneys to
conduct direct or cross-examination on
behall of a party s provided for in §2.733.
This procedure s a privilege. not a right.
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and may be granted to further the conduct
of t™ “waring. Before permitting such a
pei onduct examination of withesses,
the boa:« must determine (1) that he has
technical or scientific qualifications. (i)

'that he has read the written testimony and

any documeunts which are Lo be Lhe subject

| of his examination, and (iii) that he has pre-
| pared himseif (o conduct a meaningful and

expeditious examination. Permission to con-
duct examination will be limited (o the
areas in which the interrogator is shown Lo

be qualified. The party on whose behalf the |

interrogator conducts the examination and
his attorney are responsible for the interro-
galor's conduct of examination or cross-ex-
amination.

(9) The extent to which challenges to
NRC regulations can be made in a licensing
proceeding 1s limited. A party may petition
for waiver of or exception to the appiication
of a specified NRC rule or reguiation Lo an
aspect of the subject matter of the proceed-
ing. The party must file a petilion and an
affidavit that ident'fies the specific aspect
of the subject matter of the proceeding as
to which application of the rule or regula-
tion would not serve the purpose for which
Lhe regulation was adopted and that sets
forth with particularity the special circum-
stances alleged to justify a waiver or excep-
tion on that ground (§ 2.758). Upon a finding
by the board. based on the petition and affi-
davits and any material submitted by other
parties. that the party has not made a
prima facie case. no evidence, discovery. or
argument wiil be allowed on the matter. If
the Board (inds that such a showing has

F
=4y Act 969, has been adeq i B
scribed in part 2 were set Lo allow the maxi- | :‘oél::n theﬂﬂl:mnu proposed to b‘:"’:‘“:

mum time for the parties to the proceedings Regulation g

to perform various activities. Where the ac S ::’\cleh:l?‘h?c c:;t:.r'\m mtm:v
" Livities covered by the limitations can be che Director of Regulstion. In doing so, the
| performed in less time, t>e time limits may

% board is expected to be mindful of the fact
be reduced by order of the board, if appro- * R et R et
| priate, where such action would not preju- = thet & & the applionnt, Rt the o

“ the proponent of the construction permit
dice a party. Similarly. in any case inn which - -

14) Many of the time limitations pre-

a time limit is not set by part 2. the board
should impose reasonabile time Limits.

(e) Record:

‘1) The transcript of testimony and the
exhibits, together with all of the papers and
requests filed in a proceeding. constitute the
record for decision. cxcept to the extent
that official notice is taken.

(2) Generally speaking. a decision by a
board mus* be made on Lhe basis of evidence
which is in the record of the proceeding. A
board. however, is expected to use its expert
| knowledge and experience in evaluating and
| drawine, conclusions {rom the evidence that
is in the record. The board may also take ac-
count of and rely on certain facts which do
not have to be “proved” since they are “offi-
cially noticed™. these facts do not have to be
“proved” since they are matters of common
knowledge. Pursuant to §2.743(i) “official
notice” may be taken of any fact of which
Judiciaxl notice might be taken by the courts
of the United States and of any technical or
scientific fact within the knowledge of the
Commission as an expert body. Each fact of-
ficially noticed must be specified in the
record with sufficient particularity to advise
the parties of the matters which have been
noticed or brought to the attentioa of the

been made, it will certify the matter, with.~Parties before the final decision, and each
S out ruling, directly to the Commission for uSD‘S: ::l""‘" :l:ected "b:m:;“wm
delermination as to whether the application ™ ™ orded an opoo! | ) I, heari
T of the regulation to a particular aspect og&ven the noticed fact. (For example. a board ~ () 11, st the close of the ng. the

~

: the subject matter of Lhe proceeding should .. Might take “official notice” of the

M be waived or an exception made.

(10) The Commission has recognized the
public interest in achieving fair and reason-
able settlement of contested proceedings
(§ 2.759). Therefore, to the extent not incon-
sistent with the Act, fair and reasonabie set-
tiements are encouraged, either as to partic-
Hlar issues in a proceeding or the entire pro-
ceeding.

(11) Unless testimony is being taken on a
roundtable basis or there is some occasion
for clarification of testimony as rendered.
the board may wish Lo reserve its questions
until the parties have completed question-
ing of the witnesses, since counsel for the
respective parties will generaily be prepared
(0 develop the various lines of pertinent
questinns.

(12) Conferences for the clarification of
matters between the board and the parties.
or the formulation of more meaningful
questions. may e used to expedite the hear-
ng and simplify the record. Informal con.
ferences, including telephone conferences,
should be encouraged o this end.

(13) The board should ordinarily not ad-
Journ the hearing once it has begun, except
as Lthe hearing may be divided into segments
to permit consideration’ of discrete areas,
such as (1) radiological heaith and safety or
(i) environmental impact. To the extent
practicable. legal questions should be re-
solved prior Lo the héaring. If the board be-
lleves that additional information is re-
quired in the presentation of the case It
would be expected Lo request the applicant
or other party to supplement the presenta-
tion. If a recess should prove necessary to
obtain such additional evidence, the recess
should ordinarily be postponed until availa-
ble evidence has been received.
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fact that &

«@nd who has the burden nf proof.

™ (3) Whether the construction permit pro-
| ceeding s contested or uncontested. the
| board will, as to environmental impact mat-
| ters, (a) determine whether the require.
| ments of section 102(2) (C) and (E) of the
l National Environmental Pelicy Act of 1969

and Part 51 of this chapter has been co .:-
| plied with (b) independently consider the
Zfinal balance among conflicting factors con-
Ztained in the record. with a view to deter-
zmining the appropriate action to be taken:
“and (¢) determine whether the construction
S permit should be granted, denied. or appro-
| priately conditioned to protect environmen-

x_ul values.

= (Z) A question may be certified to the
Commission or the Appeal Board. as appro-
priate, “or determination when a major or
novel question of policy, law or procedure is
involved which cannot be resoived except by
the Commission or the Appeal Board and
when the prompt and final decision of the
question is important for the protection of
the public interest or to avoid undue delay
or serious prejudice to the interests of a
- party. For example, a board may find it ap-
| propriate to certify novel questions as to the
| regulatory jurisdiction of the Commission
| or Lthe right of persons Lo intervene.
(g) Close of hearing:

board shouidy have uncertainties with re.

D spect Lo the mallers in controversy because
x ©f a need for a clearer understanding of Lthe
4« evidence which has already been presented.

= high level wastes are encountered mainly as
| liquid residue from fuel reprocessing
plants.) Matters which are “officially no-

~

Liced” by a board furnish Lthe same basis for ™

. lindings of fact as matters which have been
placed in evidence and proved in the usual
sense.

() Participation hy bourd members:

(1) In contested proceedings. the board
will determine controverted matters as well
as decide whether the findings required by
the Act and the Commission's regulations
should be made and whether, in accordance
with Part 51. the ronstruction permit
should be issued as proposed Thus. in such
proceedings. the board will determine the
maltters in controversy and may be called
upon to make technical judgments of its
own on Lthose matters. As Lo matters per-

It is expected that the board would normal-
| ly invite further argument from the par-
| ties—oral or written or both—before issuing
| 1ts initial decision. If the uncertainties arise
| from lack of sufficient information in the
record. it is expected that the board would
nnrmaily require further evidence to be sub-
mitted in writing with opportunity for the
other parties to reply or reopen the hearing
for the taking of further evidence, as appro-
priate. If either of such courses is followed,
it s expected that the applicant would noi-
maily be afforded the opportunity to make
the final submission.

(2) A board should give each party the op-

_oortunuy to make a brief closing statement.

taining to radiological health and safety
which are not in controversy, boards are [—d) A scheduie should be set by the board
neither required nor expected to dupl!icate 'md recorded, either in the transcript or by
the review already performed by Lhe siaff ‘ written order, of the dates upon which the
and ACRS. and they are authorized to rely | parties are directed by the board to file pro-
upon the testimony of Lhe staff. the appli- 8 posed findings of fact and conclusions of
cant, and the conclusions of the ACRS, = law. In uncontested cases, the proposed
which are not controveried by any party ~findings will ordinarily be extremely brief.
(2) In an uncontested case, boards are nei- @ In contested proceedings. proposed findings
ther required nor expecird to duplicate the “of fact and conclusions of law submitted by
radiological safety review already performed Sthe parties may be more detailed. While
by the staff and the ACRS and thev are au- | brevity in such submissions is encouraged.
thorized to rely upon the testimony of the |the proposed (indings anc conclusions
statf and the applicant, and the conclusiona | should be such as to reflect the position of
of the ACRS. The role of the board is not to | parties submitting them, and the technical
conduct a de nuvo evaluation of the applica-  and factual basis therefor.
tion. but rather to decide whether the appli- =
cation and the record of the proceeding con-
tain sufficient (nformation. and Lhe review o
of the appilication by the Commission's ' (4) The board should dispose «f any adei-
staff, including the environmental review g tional procedural requests.
pursuant to the National Environmental « (5) The chairman should formally close
L- Zthe hearing.

-
*
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PART 2 @ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

V1. POSTHEARING PROCEEDINGS, [NCLUDING
THE INITIAL DECISION

‘a) A board, acting through the Chairman.
. hould dispose of procedural requesis made
s fter the close of the hearing. including mo-
! ions of the parties for correction cf Lhe
. .ranscript. Responses to requests and mo-
| tions of the parties are (.ade part of the
| record by issus_¢ of written orders.

(b)Y On receipt of proposed findings and
conclusions from the parties, the board
should prepare the initial decision. Under
the Administrative Procedure Act and the

{ Commission's reguiations. the decision
should include:
(1) Pindings, conclusions, and rulings.

with the reasons or basis for them, on all
malerial issues of faci. law. or discretion
presented on the record:

(2) All facts officially noticed and relied
on, if any. in making the de: sion:

¢(3) The appropriate ruling. order. or
den'al or relief. with the eifective date and
time within which exceptions to the initial
decision may be filed:

(4) The time when the decision beromes
final.

(¢) Issues to be decided by the board:

(1) In a contested proceedings for the issu-
ance of a construction permit, the board will
| determine the [ollowing issues:

i (1) Whether in accordance with the provi-
sions of. § 50.35(a) of this chapter:

(@) The applicant has described the pro-
| posed design of the facility. including. but
. not limited to. the principal architectural
:lnd engineering criteria for the design. and
“¢has identif{ied the major features or compo-
;nenu incorporated therein for the protec
Ttion of the heaith aad safety of Lhe public.

15 Sueh further technical or design infor
mation as may be required Lo compiete the
f safety analysis and which can reasonably be
left tor later consideration. will be supplied
in the final safety analysis report.

(¢) Safety features or components, if any.
which requires research and deveiopment
have been described by the applicant and
the applicant has identified. and there will
be conducted, a research and development
program reasonably designed to resoive any
safety questions associated with such fea-
tures and components. and

«d) On the basis of the foregoing. there is
reasongble assurance that

(1) Such safety questions will be satisfac-
torily resoived at or before the latest date
stated in the application for completion of
construction of the proposed facility. and

«2) Taking into consideration the site cri-
teria contained in Part 100 of this chapter,
the proposed factlity can be constructed and
operated at the proposed location w.thout
undue risk to the health and safety of the
putlic.

(1) Whether the applicant s technically
qualified Lo design and construct the pro-

Posed facilty,

-
-

™ (1v) Whether the issuance of a permit for
the construction of the facility will be inimi-
cal to the common defense and security or
to the health and safety of the public;

(v) Whether, with respect to the require-
ments of section 102(2) (A), (C) and (E) of
the Nationa! Environmental Policy Act. in
accordance with Part 51 of this chapter. the
construction permit should be issued as pro-
posed.

(2) In an uncontested proceeding for the
issuance of a construction permit. the board
will, without conducting a de novo evalua-
tion of the application, determine:

(i) Whether the application and the
record of the proceeding contain sufficient
information. and the review of the applica-
tion by the Commission's staff has been
adequate, to support the findings proposed
10 be made and required by Lhe Act for the
issuance of the construction permit pro-
posed by the Director of Nuclear Reactor
Regulation or Director of Nuciear Material
Safety and Safeguards, as appropriate. and

(11) Whether the review conducted pursu-
ant to the National Environmental Policy
Act of 1969 has been adequate.

3) Regardless of whether Lthe proceeding
is contested or uncoutested, the board will,
in its initial decision, in accordance wilth
Part 51 of this chapter:

(1) Determine whether the requirements
of section 102(2xA), (C) and (E) of the Na-
uonal Environmental Policy Act and Part 51
of this chapter have been complied with in
{ the proceeding.
| 1) Independently consider Lhe final bal-
2 ance among conflicting factors contained in

< the record of the proceeding with a view to
z determining the appropriate action to be
:unn;and

-

priately conditioned Lo protect environmen-
tal values.

(d) It is expected that ordinarily a board
will render its initial decision within 35 days
after its receipt of proposed findings of fact
and conclusions of law filed by the parties
in a contested case and within 15 days after
receipt of such proposed findings and con-
clusions in ar uncontested case.

(e) The initial decision will be transmitted
to the Chief. Docketing and Service Section,
Office of the Secretary, for ssuance.

issued, the entire record of the hearing, in-
cluding the board's imitial decision. will be
sent to the Commission or the Appeal
Board. as appropriate, for review. In the
course of this review, the Commission may
allow the board's decision to become the
final decision of the Commission, may
modify a board decision, or may send the
case back to the board for additional testi-
mony on particular points or for further
consideration of particular issues.

—

i VIl GENERAL

1a) Two members, being a majority of the
board. constitute a quorum, if one of those
members is the member qualified in the

2 conduct of administrative proceedings. The

vote of a majority controls in any decision
by a board. including ruiings during the
£ course of a hearing as well as (ormal orders
2 and the initial decision. A dissenting
| member is of course, free to express his dis-
sent and the reasons for it in a separate
opinion for the record.
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(iil) Determine whether Lthe connrucl.ion:
permit should be issued, denied. or appro- 3

x
-

~
L

(f) After the board's initial decision is |

(b) The Commission or the Chairman of
the Atomic Safety and Licensing Board
Panel may designate a technically qualified
aiternate or an alternate quaiified in the
conduct of administrative proceedings or
both, for a board. The designation of an ai-
ternate is discretionary. Alternates may he

Idenmned where the Commission (or the
| Chairman of the Atomic Safety and Licens-
| ing Board Panel) in its judgment believes
that 1 procerding involves factors that war-
rant the continuing assignment and pres-
> ence of an alternate. If any aiternates are
z designated before the hearing. they will re
« ceive copies and become familiar with the
§appiication and other documents filed by
the parties prior to the start of the hearing
| It is expected that an alternate will be con-
stituted or appointed by the Commission or
| the Chairman of the Atomic Safety and Li-
censing Board Panel as a member of the
{board n situations where a technically
iqunlmed member of the board. or the
member qualified in the conduct of adminis-
L:_ntwe proceedings. becomes unavailable.

—
| (¢) Sections 2.719 and 2.780 specify the
| conditions on which there is permitted to be
| consultation between Commissioners and
boards. on the one hand. and the staff. on
the other hand. in initial licensing proceed-
ings other than contested proceedings. Sec-
tion 2.719 also permits a board. in the same
type of proceeding. to consult with members
of the panel from which members of the
boards are drawn. Except for consultation
by a board with the Chairman or Vice
Chairman of the Atomic Safety and Licens-
ing Board Panel. it is expected that such
consultation by a board. when it occurs. will
relate to specific technical matters rather
than t> matters of broad policy.

Such intraagency consultation and com-
munications are not permitted in contestea
proceedings. A board may, however. obtain
y information from the Chairman or Vice
Chairman of the Atomic Safety and Licens-
ing Board Panel for the purpose of identify-
ing relevant decisions or statements of Com-
mission policy. It should also be noted that
the provisions of § 2.780 prohibiting intraa-
gency consultation and communication in
contested proceedings are not applicable to
matters certified to the Commission or to
the Atomic Safety and Licensing Appeal
| Board under the Commission's rules ‘n
| §§ 2.720(h) and 2.744(e), since those matters
are not deemed to invnlve substantive mat-
ters at issue in a proceeding on the record.

V111, PROCEDURES APPLICABLE TO OPERATING
LICENSE PROCEEDINGS

(a» This section sets out certain differ-
ences in procedure from those described in
sections [-VII above which ar- required by
the fact that the proceeding .s for the issu-
ance of an operating license rather than a
construction permit. Otherwise. the provi-
sions of sections I through VII of this state-
ment of general policy also apply to an op-
erating license proceeding, except as the
context requires otherwise

—
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PART 2 @ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

() In an operating license proceeding the
board will determine the matters in contro-
versy among the parties, and where the
board determines that a serious safety. envi-
ronmental, or common defense and security
matter was not raised by the parties. the
board will determine such matter as being
among the issues to be decided. Those issues
will be specified in the notice of a hearing
issued by the Commission. or in a prehear-
ing “onference order issued by the board in
the exercise of (ts discretion during the
hearing.

4« FHRs. 0N

—
s The issues will be the matters in contro-

versy among the parties or raised by the
.f board within the purview of the following:

A

(1) whether there is reasonable assurance
that construction of the facility will be sub-
stantially compieted. on a timely basis. in
conformity with the construction permit
and the application as amended, the provi-
sions of the Act. and the rules and regula.
tions of the Commission:

f2) Whether the facility will operate in
conformity with the application as amend.
ed. the provisions of the Act. and the rules
and regulation= of the Commission;

(3) Whether there is reasonable assurance
‘1) that the activities to be authorized by
the operating license can be conducted with-
out endangering the heaith and safety of
the public. and tii) that such activities will
be conducted in compliance with the Com-
gmnon‘s regulations:

3 FRsaz

—
(4) Whether the
and

:bumhaaadn:.r& "
3 regulations. except issue of financial
= qualificat

-!- (5) Whether the applicable provisions of
= 10 CFR Part 140 have been satisfied:

2 (8) Whether issuance of the license will be
X inimical to the common defense and secu-
“rity or to the heaith and safety of the
:ﬁubm: and

7) Whether. with respect to the require-
ments of section 102(2xA). (C) and ') of
the National Environmental Policy Act. in
accoraance with Part 51. the operating li-
‘:-nxe should be issued as proposed.

43 FR T20%

f¢) The board. in operating license pro-
ceedings. will make findings on the matters
~ In controversy among the parties and any
2 matter not raised by the parties but exam-
x ned by the board in its discretion in accord-
% ance with paragraph (b) of this section and
§2.760a. Depending on Lhe resolution of
those matters. the Director of Regulation
wounld issue. deny. or appropriately condi-

Lion the operating license

(¢) Consultation between members of the
Atomic 3afety and Licensing Appeal Board
for a particular proceeding and the staff, in
initial licensing proceedings other than con-

I (d) In operating license proceedings. the
& procedure for summary disposition of the
g proceeding on the pleadings described in

T §2.749 may be used to determine the uiti- E
~ mate issue of whether the operating license tested proceedings. is permitted on the con-
"Ls_hould be issued. S ditions specified for the Commissioners
& under 10 CFR 2.780. However, members of
atomic safety and licensing boards for par-
ticular proceedings shall not consult, on any
fact in issue in those proceedings—whether
contested or uncontested—with members of
the Appeal Board Panel.

FTX. LIicENSING PROCEEDINGS SUBJECT TO AP-
PELLATE JURISDICTION OF ATOMIC SAFETY
AND LICENSING APPEAL BOARD

i B comm”( :t?d T lms
Ap Board, o ree member:
mmcmd from the Atomic Safety and Li-
censing Appeal Panel, designated by the
Commission, reviews initial decisions of pre-
2 sidir.g officers in (1) proceedings on applica-
£ tions under Part 50 for facility licenses or
T construction permits and (2) such other li- & . o o
“ censing proceedings as the Commission I_
ssmmu. In such proceedings. an Atomic
Safety and Licensing Appeal Board per- 3
forms the functions and exercises the au- J A brief in support of the ex-
thority of the Commission described in sec- ~ ceptions shall be filed ty the appellant
tions I(e), V(f)4). and VI(I), except as their ¥ within 30 days thereafter (40 Jays in the
context may require otherwise. The Atomic | case of the staff).

Safety and Licensing Appeal Board is re-«

quirec to decide each matter before it in ac-
cordance with the rules and regulations,
case precadent. and established policies of
the Commission.

ol

r (dX1) Appeals to the Appeal Board from
initial decisions. or designated portions
thereof, are initiated by the filing of excep-

& tons. Such exceptions must be filed within

10 days of the issuance and service of the

——

A responsive brief may be
filed by any other party within 15 days (20
days in the case of the staff) of the filing
and service of the appellant's brief. The pre-
scribed time limits are subject to being
lengthened or shortened in a particular
case, either on motion of a party or by the

In a proceeding on an ap-
= plication for an operating license, if the
2 Atomic Safety and Licensing Appeal Board peal Board on
© determines that a serious safety, environ- :gu). The time llutmiu ‘:nmv:l;;;grg
< mental. or common defense and security | tne provigions of 10 CFR 2710 relating to
+ matter has not been raised by the parties. it | oy 00 by mai).

| has the authority to give appropriate con- (2) Exceptions separ .
bldenuon to that matter. bered. must be co':cuz:el?sww.“:x‘z: lr‘nuu"s‘t
4 specify with particularity the portion or
portions of the initial decision (or earlier
It has no respon- order or ruling) as to which error is assert.
sibility or authority for issuing rules or reg- o ®d- Care shouid be taken to avoid the asser-
ulations. Th; Appeal Bou? :c;‘r a particular g HOB °:n:":x""‘“::n‘"° "‘“:h:":";u‘" <o
posed r embers ception. Since rpose

mngmc?:; Awm?c Snl:ymm"«; Li- :‘:‘9" "’]‘:“'“‘“V "“u“"’"" errors which
censing Appeal Panel and possessing qualifi- € appellant wishes the Appeal Board to
cations deemed appropriate to the issues to consider. the exceptions themseives sha
¥ pe decided. The Chairman of the Appeal | DOt CONLain any supporting argumentation.
= Rather, such argumentation shail be re-.

Board for a particular proceeding shall be

3 » served for the brief. which must be confined
g';‘:‘;‘;? in the conduct of adminisurative | .0 exceptions previously filed and must

contain specific references to the portions
of the record or other autherity relied upon
for each assertion of error. The contentions
advanced in ail other briefs similarly must
Lb' supported by such references.

FR 2973

P
! (b) Two members, being a majority of the
Appeal Board., constitute a quorum, if one
: of those members is the member gGualified
-

in the conduct of administrative proceed-

3 ings. —
-y > No brief is to exceed 70 pages n
2 . < length uniess leave to file a bref of a

Except as permitted by § 2.787(b), the =
S vote of a majority controls in any decision x specified greater length has bnv:pmmnly
& by the Appeal Board, including orders in in- ~ sought and granted (10 CFR 2.762(¢})
* terlocutory matters and final decisions. >
g b
S 4
é_ A in this connection. inas-

. | much as the Appeal Board has avaiiable to

= dmnl‘\ig‘di’;‘:em:n;x:‘l:: ig:::‘l;;: I(;o":x‘ it the entuire record of the proceeding. ex.
< prm. - for th rd ' tended quotations in a brief from the record
Dbt i e are neither required nor desirable A sum-
f_ mary is preferable. accompanied by explicit

references to the record sources. Every brief
in excess of 10 pages shall contain a table of
contents. with page references. and a table
of cases (alphabetically arranged). statutes
reguiations. and other authorities cited.
with references to the pages of the brief
where they are cited

—— 3 H 9624
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P

(3) There must be strict compliance with
the time limits prescribed for the filing of
exceptions or briefs by the rules of practice
or by an order of the Appeal Board which
extends or shortens those limits in the par-
ticular case. Absent a showing of extraordi-
nary and unanticipated circumstances, mo-
vions for exceptions of time must be re-
ceived by the Appeal Board at least 1 day
prior to the date upen which the document
in question is then due for filing. In no cir-
cumstances will a document be accepted by
the Appeal Board on an untimely basis
unless it is accompanied by a motion for
leave to file it out of time. which similarly
must be founded upon extraordinary and
unanticipated circumstances. Exceptions
and briefs which in form or content are not
in substantial compliance with the require-
ments imposed by the rules of practice are
subject to being stricken.

(e) The holding of oral argument, whether
or not specifically requested by a party, is
within the Appeal Board's discretion (10
CFR 1.783). Where exceptions have been
filed. the Appeal Board routinely will con-
sider whether the case should be calendared
for oral argument. This consideration nor-
mally will take place following the receipt
of all briefs. Oral argument will be directed
if at least one member of the Appeal Board
votes in favor of it. If oral argument is to be
held, an order will be issued by the Appeal
Board which will set the specific date and
location. as well as the time allotted to each
of the parties. [n some instances. the order
may also restrict the scope of the oral argu-
ment to one or more specified issues. It is
anticipated that oral arguments will be con-
ducted in either Washington. D.C.. or Be-
thesda, Md.

38 FR 5624

rxmuuma
Antitrust Aspects of Facility License
Applications

fa) Under the Atomic Energy Act of 1954,
as amended. the Commission is required.
with respect to applications for construction
permits or operaung licenses for production
and utilization [acilities for industrial or
commercial purposes licensed under section
103, which inciude power reactors subject to
the mandatory hearing requirements of
section 189a of the Ac*. 1 foilow procedures
for antitrust review in section 105¢c of the Aci
This section outlines the procedures used by
the Commission to implement that section.

(b)(1] When tha antitrust information
portion of an application is received and
- docketed for & facility construction permit
. under section 103 of the Act which is subject
- to antitrust review under section 105c. the
“ notice of receipt of the antitrust information
published in the Federal Register shall s ate
that persoas who wish to have their views on
the antitrust aspects of the application
considered by the NRC and presented to the
Attorney General for consideration shall
submit such views to the Commission within
sixty (80) days after publication of the notice.

{2) Upon receipt of the antitrust information
responsive to Regulatory Cmde 9.3 submitted
in connection with an application for a
facility operating license under section 103 of
the Act, the Director of Nuclear Reactor
Regulation oe the Director of Nuclear
Matenal Safety and Saf as
appropriate. shall publish in the Federal
Register and in appropriate Uade journals a
“Notice of Receipt of Operating License

998 )
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Antitrust Information.” The notice shall invite
persons to submit, within thirty (30] days
after publication of the notice. comments or
information conceming antitrust aspects of
the application fo assist the Director in
determiming, pursuent to section 108c of the
Act, whether significant changes in the
licensee's activities or proposed activities
have occurred since completion of the
previous antitrust review in connection with
the consiruction permit application. The
notice shall also state that persors who wish
to have their views on the antitrust aspects of
the considered by the NRC and
presented to the Attorney Ceneral for
consideration should submii such views
within thirty (30) days aflter publication of the
notice to: U.S. Nuclear Regulatory
Commission. Washington, DC 20555,
Attention: Chief, Antitrust and Economic
Analysis Branch.

(3) Uf the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards. as
appropriate, after reviewing any comments or
information received in response to the
published notice and any comments or
information regarding the applicant received
from the Attorney General. concludes that
there have been oo significant changes since
the completion of the previous antitrust
review in connection with the construction
permit. & finding of no significant changes
shall be published in the Federal Register,
together with a notice stating that any
request for ree /aluation of such finding
should be submitted within thirty (30] days of
publication of the notice. If no requests for
reevaluation are received within that time,
the finding shall become the NRC's final
determination. Requests for a reevaluation of
the no significant changes determination
shall be accepted after the date when the
Director's finding becomes final but before
the issuance of the OL oaly if they contain
new informatioa. such as information about
facts or events of antitrust significance that
have occurred since that date, or information
that could not reasonably have been
submitted prior to that date.

(4) If, as a result of the reevaluation of the
finding described abeve. &t is determined that
there have been no significant changes. the
Director of Nuclear Reactor Regulation ot
Director of Nuclear Material Safety and
Safeguards. as appropriate. shall deny the
request and shall publish a notice of finding
of no significant changes in the Federal
Registee. Ihe notice and finding become the
final NRC decision thirty (30) deys after being
mude and only in the event that the
Commission has not exercised sua sponte
review.

(5) If the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and s‘l&?adl. as
sppropriate, concludes "gh‘“

i compietion
of the previous antitrust review in connection
with the construction permit, then the
provisions of § 2.192(d) shall apply.

{c}(1) Except as provided in paragraph
(¢)(2) below., the Director of Nuclear Reactor
Regulation or the Director of Nuclear
Material Safety and Safeguards. as
appropriate, shall refer and transmit a copy
of each application for & construction permut
or an operating license for a utilization or
production facility under section 103 of the
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Act, to the Attorney Ganeral as required by
section 105¢ of the Act. Under that section,
the Attorney General will, within &
reasonable time, but in no event to exceed
180 days after receipt, rende=r such advice to
the Commission as is determined to be
appropriate in regard to the finding to be
made by the Commission as to whether the
activ.des under the license would create or
maintain a situation inconsistent with the
antitrust laws specified in subsection 105a of

the Act.

2 (2) The review by the Attorney General
= described in paragraph (c)(1) above is not
z required for soplications for opera

« l.censes for production or utilization ties
= under section 106 of the Act for which the
construction permit was also issued under
section 103, unless the Director of Nuclear
Reactor Regulation or the Director of Nuclear
Material Safety and Safeguards, as
appropriate, determines, after consultation
with the Attorney General and in accordance

have occurred subsequent to the previous
review by the Attorney General and by the
Commission under section 105c of the Act in
_ connection with the construction permit.

™ (d) The Director of Nuclear Reactor Regu-
lation or Director of Nuclear Materal
Safety and Safeguards. as appropriate, will
pubiish the Attormey General's advice in
the Peperai REGISTER promptly upon ro
ceipt. and will make sch advice a part of
the record in any proceeding on antitrust
matters conducted in accordance with sub-
section 105¢(5) and section 189a of the Act.
The Director of Regulation will also publish
in the FEDERAL REGISTER a notice that the
Attorney General has not rendered any
such advice. The notice published in the
FEDERAL REGISTER will also include a notice
of hearing. if appropriate, or, if the Attor-
ney General has not recommended a hear
ing. will state that any person whose inter-
est may be affected by the proceeding may,
pursuant to and in accordance with §2.714.
file a petition for leave to intervene and re-
quest a hearing on the antitrust aspects of
the application. The notice will state that
petitions for leave L2 intervene and requests
for hearing shall be filed within 30 days
_;Iter publication of the notice.

-

(e If a hearing on antitrust aspects of the
application is requested. or is recommended
by the Atiorney General. it will generally be
held separately from the hearing heid on
matters of radiological health and safeLy
and common defense and security described
in sections [-VIII of this appendix. The
notice of hearing will fix a time for the
hearing. which will be as soon as practicable
after the receipt of the Attorney General's
advice and compliance with section 188a of
the Act and other provisions of this part.
However, as permitted by subsection 105c(8)
of the Act, with respect Lo proceedings n
which an application for a construction
permit was filed prior to December 19, 1970,
and proceedings in which a written request
for artitrust review of an application for an
operating license 1o be issued under section
104b has been made by a person who inter
vened or sought by timely written notice to
the Commission to intervene in the con-
struction permit proceeding for the facility
10 obtain a determination of antitrust con-
sideration or to advance a jurisdictional
basis for such determination within 25 days
after the date of publication in the FEDERAL
RecisTER of notice of f{iling of the applica
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tion for an operating license or December
i9. 1970. whichever is later. the Commission
may issue a construction permit or operat-
ing license. provided that the permit or li-
1ssued contains the condition speci-
fied in § £0.55b of this chapter.

r

__46 FR5508

(f) Hearings on antitrust aspects will be
by a presiding officer, either an
- Administrative Law lud.n or an atomic
lnbty and licensing board comprised of three
members, one of whom will be qualified in
the conduct of administrative proceedings
two of whom will have such !ochnlcnl or
qualifications as the Commission
deems appropriate to the issues to be

_decided.

2™ (g When the Attorney General has ad-

S FR 1%

vised that there may be adverse antitrust

and recommends that a hearing be

aspects
held, the Attorney General or his designee
may participate as a party in the proceed-

—.j‘u
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B (h) At the hearing, the presiding officer will

ve due consideration to the advice received
the Attorney General and to evidence
pmumn. to antitrust aspects received at the

(i;“ll"t- moidmg officer will. in the initial
decision, meke a {inding a= to whether the
activities under the proposed license would
create or maintain a situation inconsistent
with the antitrust laws s specified in section
105a of the Act. If the presiding officer finds
that such a situation would be created or
maintained, it will consider, in determining
whether the permit or license should be
issuad or continued, such other factors as it
necessary to protect the public

interest, including the reed for power in the
affected area. The cerlainty of contravening
the anti'rust laws or tne policies clearly
underlying these laws is not intended to be
implicit in this standard; nor is mere
scubnllty of inconsistency. The finding will

based on reasonable probability of
contravention of the antitrust laws or the
policies clearly underlying these laws. The
presiding officer will conclude whether. in its
judgment, it is reasonably probable that the
activities under the license would, when the
license is issued or thereafter. be inconsistent
with any of the antitrust laws or the policies
clearly unlerlying these laws.

(J) On the basis of the findings in the
proceeding on the antitrust aspect of the
application, the presiding officer may (i)
authorize the issuance of the permit or
license after favorable consideration of
matters of radinlngical health and safety and
common defense and security, and matters
raised under the National Favironmental
Policy Act of 1969. at the hearing described in

sectivus I=VIII of this appendix; (ii) authorize
the continuation of a permit or license
alroady issued. (ifi] direct the denial of the
application for the permit or license. or the
rescission of a permit or license already
issued: or (iv) authorize the issuance of a
permit or license subject to appropriate
conditions, and subject to favorable
consideration of matters of radiological
health and safeiy and common defense
matters raised under the National
Fovironmental Policy Act of 1969 at the
hearing described in sections I-VIII of this

L:ppendu.
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Consistent with the purpose of this
program, prompt and vigorous enforcement
action will be taken when dealing with
licensees who do not achieve the necessary
meticulous attention to detail and the high
standard of compliance which the NRC
expects of its licensees.

IS0ty ¢

t 1s the Commussion s intent that
noncomphiance should be more
expensive than comphance

4 FR 1600

maintain adequate levels of protection be
| permitted to conduct licensed activities.

| I and Procsdural
| Statutory Authority

hA.SaaamryA-tbuc‘ty
] The NRC's enforcement jurisdiction is

= 21 amended. and the Energy Recrganization
= Act of 1974, as amended.
z Section 181 of the Atomic Energy Act

* authorizes NRC to conduct inspections and
- investigations and to issue orders as may be
necessary or desirable to promote the
common defense and security or to protect
heaith or to minimize danger to life or
property. Section 188 authorizes NRC to
revoke licenses under certain circumstances
(e.g., for material false statements, in
fesponse to conditions that would have
warranted refusal of ¢ license on an original
application, for a licensee's failure to build or

' Antitrust enforcement matters will be dealt with
on a case-by-case bams.

250
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operate a facility in accordance with e
terms of the permit or license, and for
violation of a NRC regulation). Section 234
authorizes NRC 10 impose civil penalties not
to exceed $100.000 per viclation per day for
the violation of certain specified licensing
provisions of the Act. rules, orders, and
license terms implementirg these provisions,
and for violations for which licenses can oe
revoked. Section 232 authorizes NRC to seek
injunctive or other equitable relief for
violation of regulatory requirements.

Section 208 of the Energy Reorganization
Act authorizes NRC to impose civil penaities
for knowing and conscious failures to providu
certain safety information to the NRC.

Chapter 18 of the Atomic Energy Act
provides for varying levels of criminal
penalities (i.e.. monetary fines and
imprisonment) for willful violations of the act
and regulations or orders issued under
Sections 68, 181(b), 161(i), or 161(0) of the Act
Section 223 provides that criminal penalities
may be imposed on certain individuals
employed by firms constructing or supplying
basic components of any utilization facility if
the individual knowingly and willfully
violates NRC requirements such that a basic
component could be significantly impaired.
Section 235 provides that criminal penalties
may be imposed on persons who interfere
with inspectors. Section 236 provides that
criminal penalties may be imposed on
persons who attempt to or cause sabotage at
a nuclear facflity or 10 nuclear {uel. Alleged
or suspected criminal violations of the
Atomic Energy Act are referred to the
Department of Justice for appropriate action.

8. Procedura! Framework

10 CFR Part 2, Subpart B, of NRC's
regulations sets forth the procedures the NRC
uses in exercising its enforcement authority.
10 CFR 2.201 sets forth the procedures for
issuing notices of violation.

The procedure to be used in assessing civil
penaities is set forth in 10 CFR 2.208. This
regulation provides that the appropriate NRC
Office Director initiates the civil penalty
process by issuing a notice of violation and
proposed impositicn of a civil penalty. The
licensee is provided an opportunity to contest
i writing the proposed imposition of a civil
penalty. After evaluation of the licensee's
response. the Director may mitigate, remit. or
impose the civil penaity. An opportunity is
provided for a heaning if a civil penaity is
umposed.

The procudure for issuing an order t0 show
cause why a license should not be modified.
suspended. or revoked or why such other
action should not be taken is set forth in 10
CFR 2.202. The mechanism for modifying a
license by order is set forth in 10 CFR 2.204.
These sections of Part 2 provide an
opportunity for a hearing to the affected
licensee. However, the NRC is suthorized to
make orders immediately effective if he
public heaith, safety or interest so requires
or, in the case of an order to show cause, if
the alleged violation is willful.
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[11. Severity of Violations

Regulatory requirements * have varying
degrees of salety, safeguards. or
environmental significance. Therefore, it is
essential that the relative importance of each
violation be identified as the first step o the
enforcement process.

Consequently, violations are categorized in
terms of five levels of severity to show their
relative importance within each of the

Transportation:

Fuei Cycle and Materials Operations: and
Misceilaneous Mattrrs.
Within each activity ares Severity Level |
assigned 1o violations that are the

Level | had U violations are of very
significant regulatory concern. ln general,
violations that are included in these severity

ca involve actual or potential
impact on the public. Severity m
violations are cause for i concern.

Severity Level [V violations are less serious
but are of more than minor concern: i.e., if left
uncorrected, ey could lead to a more
serious concern. Severity Level V violations
are of miacr safety or environmental concem.
The re.ative seriousness of violations at the
several severity levels applics within euch
activity ares, but comparisons between
activity areas are inappropriate. For example,
while the immediacy of any hazard to the
public associated with Severity Level |
violations in Reactor Operations is greater
than that associated with Severity Level |
violations in Reactor Construction, both
areas have violations which cover the full
range of severity levels. This disparity in
relative seriousness of violations in different
activity areas is due to the diversity of
licensed activities regulated by NRC and the
need for continuing improvement in licensee

Each of the examples in the supplements is
predicated on a violation of a regulatory
requirement.

In each case. the severity of a violation will
be charscterized at the level best suited to
the significance of the particular violation.
Licensed activities not directly covered by
one of the above listed areas, e.g.. *xport
license activities. will be placed in the
activity area most suitable in light of the
particular violation involved

The severity level of a violation may be
increased if the circumstances
the matter involve careless disregard of

*The term “requir-ment” ss used n this policy
means a legaily binding recuirement such ss o
statute. regulation. license condition. lechnical
specaficaton. of ordes

4! FRYSN/

requirements, deception. or other indications
of willfulness. The term “willfulness” as used
here embraces a of violations
ranging from deliberate intent to violate or
falsify to and including careless disregard tor
requirements. Willfulness does not

acts which do not rise to the
level of careless disregard. In determining the
specific severity level of a violation involving
willfulness consideration will be given to
such factors as the position of the persor
involved in the violation (e g., first line
supervisor or senior manager), the
significance of any underl violation. the
intent of the violator (i.e., negligence not
amounting to careless disregard. careless
disregard, or deliberateness). and the
economic advantage, if any, gained by the
violation. The relative weight given to each of
these factors in arriving at the appropriate
severity level will be dependent on the
circumstances of the violation.

The NRC expects licensees to provide full,
complete, timely, and accurate information
and reports. Accordingly, unless otherwise
categorized in the Supplements, the severity
level of a violation involving the failure to
make & required report to the NRC will be
based upon the significance of and the
circumstances surrounding the matter.
However, the severity level of an untimely
report, in contrast to no report. may be
reduced depending on the circumstances
surrounding the matter.

V. Zaforcement Actions

This section describes the enforcement
sanctions availabie to NRC and specifies the
conditions under which each may be used.
The basic sanctions are notices of violation,
avil penalties, and orders of various types.
Additionally, related administrative
mechanisms such as oulletins and
confirmatory action letters are used to
supplement the enforcement program. [n
selecting the enforcement sanctions to be
applied, NRC will consider enforcement
actions taken by other Federal or State

With very limited exceptions, whenever
noncompliance with NRC requirements is
identified. enforcement action is taken. The
nature and extent of the enforcement action’
is intended to reflect the seriousness of the
violation involved. For the vast majonity of
violations. action by an NRC regional office
is appropriate in the form of a Notice of
Violation requiring & formal response from
the licensee describing its corrective actions.
The relatively small number of cases
involving elevated enforcement action
receives substantiai attention by the public.
and may have signficant impact on the
licensee's operation. These elevated
enforcement actions include civil penalties:
orders modifying, suspending or revoking
licenses: or orders to cease and desist from
designated activities.

A. Notioe of Violation
A notice of violation is a written notice
forth one or more violstions of a

legally binding requirement. The notice
normally requires the licensee to provide a

47 FR9987

written statement describing (1) corrective
steps which have been taken by the licensee
and the results achieved: (2) corrective steps

which will be taken to recurrence;
and (3) the date when compliance will be
achieved. NRC may require responses (o

notices of violation to ba under oath.
Normally. responses under oath will be
required only in connection with civil
penalties and orders.

NRC uses the notice of violation as the
standard method for formalizing the
existence of & violation. A potice of vialation
is normally the only enforcement action
taken. except in cases where the criteria for
civil penalties and orders, as set forth in
Sections [VBand I[V.C tively, are met.
In such cases. the notice of violation will be
issued in conjunction with the elevated
actions.

Because the NRC wants to encourage and
support licensee initiative for seif-
identification and correction of problems,
NRC will not generally issue a notice of
violation for a violation that meets ai! of the

following tests:
(1) It was identified by the licersee:
(2) It fits in Severity Level IV or ¥

(3) It was reported. if required:

(4) It was or will be corrected. including
measures to prevent recurmence. withia a
reasonable time: ana

(5) It was not a violation that could
reasonably be expected to have been
prevented by the licensee’s carrective action
for a previous violation.

Licensees are not ordinarily cited for
violations resulting from matters not withia
their control. such as equipment failures that
were not avoidable by reasonable licensee
quality assurance measures or management
controls. Generally, however, licensees are
held responsible for the acts of their
employees. Accordingly, this policy should
not be construed to excuse personnel errors.
Enforcement actions involving individuals.
including licensed operstors, will be
determined oa a case-by-case basis.”

B. Civil Penalty

A civil penalty is a monetary penaity that
may be imposed for violation of (a) certain
specified licensing sions of the Atomic
Energy Act or NRC rules or
orders, (b) any requirement for which a
license may be revoked. or (c)
requirements under Section 208 of the
Reorzanization Act. Civil penaities are
designed to emphasize the need for lasting
remedial action and to deter future violations.

Generally, civil penaities are imposed for
Severity Level | and [I violations, are
considered and usually imposed for Severity
Level 11l violations, and may be for
Severity Level IV violations that are similar

YSection 234 of the Atomic Energy Act gives the
Commission suthority to impoes civil penaities for
violations on “any person.” “Person” is broadly
defined in Section 11s of the AEA w inclade
individuals. & vanety of arganizations. and say
representatives or egents. This gives tha
Commission authonty to impose civil penalties on
employees of licensees or on separate entities when
» violation of & requirement directly imvposed on
them 18 committed.

“The word “similar.” s used in this policy. refery
10 thoss violations which could have bees
reasonably expected to have been prevented by the
licensee s correcttve action for the previous
violation.
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to violations discussed in a previous
enforcement conference, and for which the
enforcement conference was ineffective in
In mmmhmw
ying !
IV violations, NRC normally considers civil
penalties only fur similar violations that
occur after the date of the last inspection or
within two whichever period is
greater. conferences are
aormally conductad for all Severity Level L I,
ana [l violations and for Sever.ty Level IV

Civil penalties will normally be assessed
for knowing and conscious violations of the
requirements of Section 208 of the
m Act, and for any
violation, including thoss at any
Nlt?hnuodll levels of penal
erent ties
for different severity level viclations and
different classes of sees. (ables 1A and
1B show the base civil penalties for various
reactor, fuel cycle, and materials programs.
The structure of these tables generally takes

operations involving greater nuclear material
inventories and greater potential
consequences to the public and licensee
employees receive higher civil penalties.
Re ing the _econdary factor of ability of
various of licensees to pay the avil
penaities, it is not the NRC's intention that
the economic impact of & civil penaity be
such that it puts a licensee out of business
(orders, rather than civil penaities, are used
when the intent is to terminate licensed
activities) or adversely afTects a licensee's
abulity to safeiy conduct licensed activities.
The deterrent efTect of civil penalties is best
served when the amounts of such penalities
take into account a licensee's “ability to
pay.” In determining the amounts of civil
penalties for licensees for whom the tables
do not reflect the ability to pay, NRC will
consider as necessary an increase or
R e e

attaches great importance o
comprehensive licensee programs for
detection, correction, and of
problems that may constitute, or lead ta
violation of regulatory requirements. This is
emphasized by giving credit for effective
licensee audil programs when licensees find,
correct, and report problems expeditiously
and effectively. To encourage licensee self-
identification and correction of violations
and to avoid potential concealment of
problems of safety significance. application
of the adjustment factors set forth below may
result in no civil penalty Leing assessed for
violations which are identified, reported (if
required), and effectively corrected by the
licensee, providad that such violations were
not disclosed as a result of overexposures .
unplanned releases of radicactivity or other
specific. self-disclosing incidents.

September 1, 1982
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On the other hand. meffective licenses
programs for problem identification or
correction are unacceptable. in cases
involving willfulness, flagrant NRC-identified
violations or serious breakdown in
management controls. NRC intends fo apply
its full enforcement authority where soch
action is warranted, including issaing
appropriate orders and civil
penalities for violations on a per
day basic. up to the statutory limit of $100.000
per violation, per day.

NRC reviews each proposed civil penalty
case on its own merits and adjusts the base
civil penalty values upward or downwasd
appropriately. Tables 1A and 1B ideatify the
base civil penaity values for different
severity ievels, activity areas. and classes of
licensees. After all relevant
circumstances, adjustments to these values
uyh“hhhﬁ;‘wm

1P ¢ Identifices a -
Reduction of up to S0% of the bass civil
penalty may be given when a licensee
muﬂnmvhhuuudwo-pdym
the violation to the NRC. la weighing this
f.cm.muuﬁnh‘mb.m

prior to . the opportunity
available o discover the violation, and the
promptness and completeness of any
required report. This factor will not be
applied to violations which constitute or are
identified as 2 result of overexposures,
unplanned releases of radioectivity or other
specific, seif-disclosing incidents. In aduition,
no consideration will be given to this factor if
the licensee does not take immediate action
1o correct the problem upon discovery.

2. Corrective Action to Prevent 3
Recognizing that corrective action is always
required to meet reguiatory requirements, the
promptress and extent to which the licensee
takes corrective action, including actions to
prevent recurrence. may be considered in
modifying the civil penalty to be assessed.
Unusually prompt and extensive corrective
action may result in reducing the proposed
civil penalty as much as 50% of the base
value shown in Table 1. On the other hand.
the civil penalty may be increased as much
a8 25% of the base value if initiation of
corrective action is not prompt or if the
corrective action is only minicnally
acceptable. In weighing this factor
consideration will be given to. among other
things. the timeliness of the corrective action,
degree of licensee initiative. and
comprehensiveness of the corrective action—
such as whether the action is focused
narrowly to the specific violation or broadly
to the general area of concern.

3. Enforcement History. The base civil
penalty may be increased as much as 25%
depending on the enforcement history in the
general area of concemn. Spacifically. failure
to impiement previous corrective action for
prior similar problems may increase the civil
penalty value.

4. Prior Notice of Similar Events. The base
civil penaity may be increased ss much ss
25% for cases where the licensee had prior
knowledge of 4 problem as a resuit of »
Ilmuou&t.ormﬂcNICotinducy
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notification. and had failed to take effective
preventive steps.

5. Multiple Occurrencss. The base civil
penalty m_, be increased as much as 25%
where multiple examples of a particular
violation are identified during the inspection
period. This factor is applicable only where
NRC identifies the violation, or for violations
associated with sell-disclosing incidents.

The =bove factors are additive so that the
civil penalty for any severity level may range
from plus or minus 100% of the base value.
However, in no instance will a civil penalty
for any one violation exceed $100.000 per
day.

The duration of a violation may also be
considered in ass~ssing a civil penalty. A
greater civil penalty may be imposed if a
violation continues for more than a day.
Generally, if a licensee is aware of the
existence of a condition which resuits in an
ongoing violation and fails to initiate
corrective action, each day the condition
existed may be considered as a scparate
violation and. as such. subject to a separate
additional civil penalty.

Generally. for situations where a licensee
is unaware of a condition resuliting in a
continuing violation, a separate violation and
attendant civil penaity may be considered for

47 FrRY9s

each day that the licensee clearly should

have been aware of the condition or had an
opportun: 'y to correct the condition. but
failed to do so. Civil penalties in excess of
3.75 times the maximum civil penaity for a
single Severity Leve! | violation for each type
of licensee require specific Commission
approval in accordance with guidance set
forth in Section VI below.

NRC statutory authority permits the
assessment of the maximum civil penalty for
each violation. The Tables and the mitigating
factors determine the civil penaities which
may be assessed for each violation. However,
to emphasize the focus on the fundamental
underlying causes of a problem f__ which
enforcement action appears to be warranted.
the cumulative total for all violations which
contributed to or were unavoidable
consequences of that problem will generally
be based on the amount shown in the iable,
as adjusted. If an evaluation of such multiple
violations shows that more than one
fundamental problem is involved, each of
which. if viewed independently. could lead to
civil penaity action by itself. then separate
aivil penalties may be assessed for each such
fundamental problem. In this regard. the
failure to make a requirec report of an event
requiring such reporting is considered a
scparate problem and will normally be

assessed a separate civil penalty.
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C Orders

An order is a written NRC directive to
modify, suspend. or revoke & license: to cease
and desist from a given practice or acuvity:
or to take such other action as may be proper
(see 10 CFR 2.202 and 2.204). Orders maj be
issued as set forth below. Orders may also be
issued in lieu of, or in addition to, civil
penalties, as appropriate.

(1) License Modification Orders are issued
when some change in licensee ¢quipment,
procedures, or management cor trols is

necessary.

(2) Suspension Orders ma) be used:

(a) To remove & threat 'o the public health
and safety, common defense and security, or
the environment:

(b} To stop facility construction when (i)
further werk could preclude or significantly
hinder the identification or correction of an
improperly constructed safety-related system
or component. or (ii) the licensee's quality
assurance program implementation is not
adequate to provide confidence that
construction activities are being properly
cammied out;

(c) When the licensee has no’ responded
adequately to other enforcement action:

(d) When the licensee interferes with the
conduct of an inspection or investigation: or

{e) For any reason not mentioned above for
which license revocation is legally
authorized.

Suspensions may apply to all or part of the
licensed activity. Ordinanly, a licensed
activity is not suspended (nor is a suspension
prolonged) for failure to comply with
requirements where such failure 13 not willful
and adequate corrective action has been

4/ FRY98/

TABLE 1A.—BASE CiviL PENALTIES
(For Severwy | Violavors )
e Sateguaras Transporanon
operarions
0n and Noncais z -
e | T | | ey | S
Drymcs. s *
o
el
2 4 Powsr Aeacions $80.000 | $80.000 | $40000 | $80.000 $8.000
~ b Tew Reaciss 10.000 10,000 5.000 10,000 2.000
I ¢ Pesewch Reacton and Crvcal Faclioes . e 5,000 $.000 2.500 $.000 1.000
“ 4 Fusl Faciktes ... 40000 80.000 40 000 «0 000 $.000
~ & Inoustel Usens of Metenad ¢ 8 000 5.000 2000
T 1 waste Dupose 6.000 6.000 3.000
3 Acacermc or Medcal insstutons ¢ 4,000 2.500 1.000
A Oner Matenal Licensees 1,000 } 2500 1,000
n-m'wammnnmmdwummuom
' Also  Type 8 packeges
*Also  TyDe A e auantty packages.

rucen sharmaces, NGustad processors and rms engaged N manulactumg of
Calgorzed Lider & Tweugh | T tabie.

taken.

(3) Revocation Orders may be used:

(a) When a licensee is unable or unwilling
to comply with NRC requirements,

(b) When a licensee refuses to correct a
violation,

(c) When a licensee does not respond to a
notice of violation where a response was
required.

(d) When a licensee refuses to pay a fee
required by 10 CFR Part 170, or

{e) For any other reason for which
revocation is authorized under Section 186 of
the Atomic Energy Act (e g.. any condition
which would warrant refusal of a license on
an original appiication).

(4) Cease and Desist Orders are typically
used to stop an unauthori.ed activity that has
continued after notification by NRC that such
activity is unauthorized.

Orders are made effective immediately,
without prior opportunity for hearing,
whenever it is determined that the public
heaith. interest. or safety so requires. or when
the order is responding to a violation
involving willfulness. Otherwise. a prior
opportunity for a hearing on the order is
afforded. For cases in which the NRC
believes a basis could reasonably exist for
not taking the action as proposed. the
licensee will ordinarily be afforded an

ty to show cause why the order
should not be issued in the proposed manner.

D. Escalation of Enforcement Sanctions

NRC considers violations of Severity
Levels L [1 or [l to be serious. If serious
violations occur, NRC will, where necessary,
issue orders in conjunction with civil
penaltirs to achieve immediate corrective
actions and to deter further recurtence of
serious violations. NRC carefully considers
the circumstances of each case in selecting
and applying the sanction(s) appropriate to
the case in accordance with the criteria
described in Sections [V B and IV.C, above.

of enforcement actions that
could be taken for similar Sevenity Level I, 1L
or 1 violations are set forth in Table 2. The
.cndmmtobounduup-niculu
case will depend on the circumstances.
However, enforcement sanctions will
normally escalate for recurring similar
viclations.

253
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Normally the progression of enforcement
actions for similar violations will be based on
violat;ons under e single license. When more
than one facility is covered by a single
license, the normal progression will be baced
on similar violations at an individual facility
and not on similar violations under the same
license. However, it should be noted that
under some circumstances, e.g.. where there
is common control over some facet of facility
operations. similar violations may be charged
even though the second violation occuried at
a different facility or under & different
license. For example, a pnysical security
violation at Unit 2 of a dual unit plant that
repeats an earlier violation at Unit 1 might be
considered similar.

TaBLE 2.—EXAMPLES =7 PROGRELSION OF ES-
CALATED ENFORCEMENT ACTIONS FOR Sim:-
LAR VIOLATIONS IN THE SAME ACTIVITY AREA
UNDER THE SAME LICENSE

wenn
Sevesty of years (whechever anod 1S reater)
| . ‘ 20 | ¥ .
3 g 1
| | |
! Qlol QOOIQ‘ -3
" e} Bcormannces «.100ﬂ.-—-_ a+bec
] tﬁ' el Minspeitivaivasmd DO
8 Conl penany
» S of coe unti the Ottce Dvec:
10 /5 sabshed !hat ihere @ reasonadle ASsurance Mat he
Lensee can opevale 0 COMpIAnce wih e appkcabe
e " o of the ~cense. a8 ApproDnale
¢ Show cause 'Or MOOMCANON Of revocaton of e &
CONsSe A% ADPIooNate.
4 Funer acton. as apuropnate.
' Conssderaton of

E Related Administrative Actions

In addition to the formal enforcement
mechanisms oi notices of violation. civil
penalties, and orders. NRC also uses
administrative mechanisms, such as
enforcement conierences, bulletins. circulars,
information notices. generic letters, notices of
deviation, and confirmatory action letters to
supplement its enforcement program. NRC
expects licensees to adhere to any
obligations and commitments resulting from
these processes and will not hesitate to issue
appropriate orders to make sure that such
commitments are met.

(1) Enforcement Conferences are meetings
held by NRC with licensee managcment to
discuss safety, safeguards or nvironmental
problems, licensee’s compliance with
regulatory requirements. a licensee’s
proposed corrective measures (including
< hedules for implementation) and
+nforcement options available to the NRC.

(2] Bulletins, Circulars, Information Notices
and Generic Letters are written notifications
to groups of licensees identifying specific
problems and recommending specific actions.

(3) Notices of Deviation are written notices
describing a licensee’s or a vendor's failure to
satisfy a commitment. The commitment
involved has not been made a legally binding
requirement. The notice of deviation requests
the licensee or vendor to provide a written
explanation .. statement describing
corrective steps taken (or planned), the
results achieved, and the date when
corrective action wiil be completed.

(4) Confirmatory Action Letters are letters
confirming & licensee’'s agreement to take
certain actions to remove significant
concerns about health and safety, safeguards.

or the environment.

September 1, 1982



4 FRY998)

PART 2 @ RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

F. Referrais To Department of Justice

Alleged or suspected criminal violations of
the Atomic Energy Act (and of other relevant
Federal laws) are referred to the Depar . *nt
of Justic for investigation. Referral to the
Department of justice does not preciud:: the
NRC from taking other enforcement action
under this General Statement of Policy.
However, such actions will be coordinated
with the Department of Justice to the extent
practicable.

V. Public Disclosure of Enforcement Actions

In accordance with 10 CFR 2.790, all —
on!omtmhmcucnm
licensees’ responses are publicly available
for i i h‘:'ﬁlt'iﬂoa.mn::‘,om
generally issued for civil penalties
orders. In the case of orders and civil
c:ulnu related to violations at Severity

els L. L or IIl press releases are issued at
the time of the order or the proposed
imposition of the civil penaity. Press releases
are not normally issued for Notices of

Violation.

V1. Responsibilities

The Director, Office of ion and
Enforcement. as the principal enforcement
officer of the NRC, kas been delegated the
authority to issue notices of violatiuns, civil
penalties, and ordecs.® In recogniiion that the
regulation of nuclear activities in many cases
does not lend itself to a merhanistic
M‘ th.d discretion in determining
i tan in
severity levels of the violations and the
sppropriate enforcemen: sanctions, including
the decision to impose a civil penalty and the
amount of such penaity, after the
general principles of this statement of
and the technical significance of the
violatic™s and the
circumstances.

The Commission will be provided written
notification of all enforcement actions
involving civil penalties or orders. The

- Commission wiil be consulted prior to taking

enforcement action in the following situations
(unless the urgency of the situation dictatey

immediate action):
(1) An sction affecting a licensee's
operation ihat requires the public

health and safety or common defense and
security implications of not operating with
the potential radiological or other hazards
associated with continued operation:

(2) Proposals to impose civil penalties in
amounts greater thae 3.75 times the Severity
Level | values shown in Table 1A;

(3) Any proposed enforcement action on
which the Commission asks to be consulted;

or
(4) Any action wne Office Direc*sr believes
warrants Commission involvement.

Supplement |—Severity Categories
Reactor Operations

* The Directors of the Offices of Nucier Reactor
u.ummummubqqu
Safeguards [ave siso been delrgated similar
authonty. but it s expected thet normal use of this
authority by NRR and NMSS will be confined to

fegonal Offices over the next several years.
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A Spvority I—=Ve:y significant violations
involving:

1. A Safety Limit, as defined in 10 CFR
50.36 and the Technical Specifications, being
excesded:

2. A system *designed to prevent or
mitigate a serious *afety event not being able
to perform its intenc d safety function ' when
actually cailed upon to work:

3. An accidental criticality: or

4. Release of radioactivity offsite greater
than ten (10) times the Technical
Specifications limit.*

B. Severity [I—Very significant violations
involving:

1. A system designed to prevent or mitigate
serious safety events not being able to
perform its intended safety function: or

2. Release of radioactivity offsite greater
than five (5) times the Technical
Specifications limit.

C. Severity lll—Significant violations
involving:

1. A Technical &, scification Limiting
Ceadition for Operation being exceeded
where the appropriate Action Statement was
not sat.sfied that resulted in:

(a) Loss of a safety function: or

(b) A degraded condition. and sufficient
information existed which should have
alerted the licensee that he was in an Action
Statement condition:

2. A system designed to prevent or mitigate
a serious safety event not being able to
perform its intended function under certain
conditions (e.g.. safety system not operable
unless offsite power is available: materials or

3. Serious dereliction of duty on the part of
personnel involved ia licensed activities:

4. Changes in reactor parameters which
cause unanticipated reductions in margins of
safety;

5. Release of radioactivity offsite greater
than the Technical Specifications limit; or

6. 12 CFR 50.59 such that a required license
amendment was not

D. Severity [V—~Viola-ions involving:

1. 10 CFR 50.59 that dc. not result in a
Sevenity Level L 11, or III violation:

2. Failure to meet regulatory requirements
that have more than minor safety or
environmental significance: or

3. Failure to make a required Licensee
Event Report when the reported matter does
not constitute a violation.

E. Severity Level V—Violations that have
minor safety or environmental significance.

Supplement ['—Severity Citegories
Part 50 Focility Construction

A. Severity [—Very significant violations
involving a structure or system that is

*“System” as used i these supplements, is.cludes
administrative and managerial control systema. 48
well as physical systems.

"“Intended safety function” means the total
safety function. and is not directed toward & loss of
redundancy. For example. considering a BWR's high
pressure ECCS capability. the violation must result
in complete invalidation of both HPC! and ADS
subsysiems. A loss of one subsystem does not
defeat the intended safety function as long as the
other subsystem is operabie.

*The Technical Specification limit as used in this
Su»hmw(lbmk‘.uaﬁcswouuum
to the instantaneous releass limit.

not have satisfied its intended safety related

completed *in si.ch a manner that it wounld
Lpunon.

5'

B. Severity Il —=Very significart violations
involving:

47 FR 1600

—

1. A breakdown in the quality assurance
program as exemplified by deficiencies in
construction QA related to more than one
work activity (e.g.. structural. piping,
electrical, foundations). Such deficiencies
normally involve the licensee's failure to
conduct adequate audits or to take prompt
corrective action on the basis of such audits
and normally involve multiple ¢ .amples of
deficient construction or construction of
unknown quality due to inadequate program
implementation: or -

2 A structure or "ystem that is completed
in such a manner that it could have an
advers- effect on the safety of operations.

"(:.0l Severity [[I—Significant vinlations
involving:

1. A deficiency in a licensee quality
assurance program for construction related to
a single work activity (e.g., structural, piping,
electrical or foundations). Such
deficiency normally invoives the licensee's
failure to conduct adequate audits or to take
prompt corrective action on the basis of such
audits, and normally involves multiple
examples of deficient construction or

47 FRY998)

inadequate implementatior ;

mmﬂm the design safety
requirements of & structure or system as a
result of inatqunu preoperational test
program implementation: or

3. Failure to make a required 10 CFR
50.55(e) report.

D. Severtty [V—Violations involving failure
to meet regulatory requirements including
one or more Quality Assurance Criteria not
amounting to Severity Level L, IL or [l
violations that have more than minor safety
or environmental significance.

E. Severity V—Violations that have minor
safety or env ronmental significance.

Supplement [[1—Severiiy Categoriec
Safeguards

A. Severity l—Very significant violations
nvolving:

1. An act of radiological sa or actual
theft, lose or diversioa of a form quantity
of strategic -~ecial nuclear material '

SSNM):

{

2 Actual entry of an unauthonzed
individual into a vital area or material access
area from outside the protected area (i.e..
penetration uf bith barriers) that was not
dcuct:udnmvumcg;nuy:w

3. Failure tc. promp! report knowledge of
an actual o1 m-npt' o:'hcﬂordﬁnniouol
SSNM or an act of re iological sabotage.

B. Sevenity ll—Very significant violations
involving:

1. Actual theft. loss or diversion of special
nuclear material (SNM) of moderate strategic
significance. *

*“Completed” means completion of construction
Ingluding review and acceptance by the
construction QA organization.

™ Gee 10 CFR 72.2(bb).

'*See 10 CFR 73.2(x)
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2 Failure to use established secority
systems (including compensatory measures)
designed or used to prevent any unauthorized
individual from entering & vital area or
material access ares {rom outside the
mﬂm(tn.unwm

) so that access could have been
gained without detection:

1. Pailure to implement approved
compensatory measures when the central (or

) alarm station is inoperable:

4. Failure to establish or maintain
safeguarus systems designed or used to
prevent or detect the unauthorized removal of
a formula quantty of SSNM from areas of
authorized use or storage: or

8. Pailure to use established transportation
security vrmdnumderund to prevent
the theft, loss, or diversion of a formula
quantity of SSNM or acts of radiological

sabotage.

C. Severity ill—Significant violaticos
involving:

1. Failure to control access to a vital area
or material access area from inside the
protected area or failure to control access to
a protected area from outside the protected
area; (i.e., such that only a single secunty
element remained):

2 Failure to control access to a transport
vehicle or the SNM being transported that
does not constitute a Severity | or [l violation;

3. Failure to establish or maintain
safeguards systems designed or used ‘o
detect the unauthorized removal of SNM of
moderate strategic significance from areas of
authorized use or storage: or

4. Failurz to properly secure or protect
classified or other sensitive safeguards
information.

D. Severity [V—Violations involving:

1. Failure to establish or meintain
safeguards systems designed or used to
detect the unauthorized removal of SNM of
low strategic significance '* from areas of
authorized use or storage:

2 Failure to implement 10 CFR Parts 25 and
95 and information addressed under Section
142 of the Act. and the NRC approved
security plan relevant to those parts; or

3. Other viclations, such as failure to follow
an approved security plan. that have more
than minor safeguards si

E. Severity V—Violations that have minor
safeguards significance.

Supplement [V—Severity Categories
Health Physics 10 CFR Part 20 ¥

A. Severity l—Very significant violations
involving:

1. Single expasure of a worker in excess of
25 rema of radiation to \ne whole body. 150
rems to the skin of the whole body, or 375
rems to the feet, ankles, hands, or forearms;

2 Annual whole body exposure of a
member of the public in excess of 2.5 rems of
radiation;

3. Relezse of radicactive material 1o an
unrestricted area in excess of ten times the
limits of 10 CFR 20.108;

4. Disposal of licensed material in
quantities or concentrations in excess of ten
times the limits of 10 CFR 20.203: or

?See 10 CFR 73.2(y).

'* Personnel overexposures and sssoiated
violations. incurred duning e Hie saving eifort. will
be reatad on & case-by-case basis.
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S. Exposure of a worker in restricted areas
of ten times the limits of 10 CFR 20.103.
B. Severity [l—Very significant violations

1. Single exposure of a worker in excess of
§ rems of radiation to the whole body, 30
rems to the skin of the whcie body. or 75
rems to the feet, ankles, hands or forearms:

2 Annual whole body exposure of &
member of the public in excess of 0.5 rems of
radiation:

3. Release of radicactive material to an
anrestricted area in excess of five times the
limits of 10 CFR 20.106&

4. Pailure to make an immediate
nctification as required by 10 CFR
20.403(a)(1) and 10 CFR 20.403(a)(2):

5. Disposal of licensed material in
quantities or concentrations in excess of five
times the limits of 10 CFR 20.303, or

8. Exposure of a worker in restricted areas
in excess of five times the limits of 10 CFR
20.100.

C. Severity Ml—Significant viclations
involving:

1. Single exposure of a worker in excess of
3 rems of radiation to the whole body. 7.5
rems to the skin of the whole body. or 18.75
rems to the feet, ankles, hands or forearms;

2 A radiation level in an onrestricted area
that exceeds 100 millirem/hour for a one hous
penod:

3. Failure to make a 24-hour notification as
required by 10 CFR 20 403(b] or an immediate
motification required by 10 CFR 20.402(a)

4 Substantial potental for an exposure or
release in excess of 10 CFR 20 whcther or not
such exposure or release occurs (e.g. entry
mto high radiation areas, such as under
reactor vessels or in the vicinity of exposed
radiographic sources, without having
performed an adequate survey, operation of a
radiation facility with & nonfunctioning
interlock system};

5. Release of radioactive matenal to an
unrestricted area in excess of the limits of 10
CFR 20106

8. Improper disposal of licensed material
not covered in Severity Levels [ or [L:

7. Exposure of a worker in restricted areas
in excess of the limits of 10 CFR 20.103:

8. Release for unrestricted use of
contaminated or radioactive material or
equipment which poses a realistic potential
for significant exposure to members of the
public, or which reflects a programmatic
(rather than isolated) weakness in the
radiation control program;

9. Curnulative worker exposure above
regulatory limits when such cumulative
exposure reflects a programmatic, rather than
an isolated weakness in radiation protection:

10. Conduct of licensee activities by a
technically unqualified person: or

11. Significant failure to control licensed
matenal

D. Severity [V—Violations involving:

i in excess of the limits of 10
CFR 20.101 not constituting Severity Level |
L or (I violations;

2 A radiation level in an unrestricted area
such that an individual could receive grealer
than 2 millirem in a one hour period or 100
millirem in any seven consecutive days:

255
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3. Failure to make a 30-day notification
required by 10 CFR 20.405:

4. Failure to make a followup written
report as required by 10 CFR 20.402(b), 20.408,
and 20.409. v

5. Any other matter that has more than
minor safety or environmental significance.

E. Severity V==Violations that have minor
safety or environmental significance.
Supplement V—Severity Categories
Transportation **

A. Severity l=Very significant violations
of NRC transportation requirements
involving:

1. Annual whole body radiation exposure
of a member of the public in excess of 0.5
rems of radiation: or

2. Breach of package integrity resulting in
surface contamination or external radiation
levels in excess of ten times the NRC limits.

B. Severity ll—Very significant violations
of NRC transportation requirements
involving:

1. Breach of package integrity resulting in
surface contamination or external radiation
levels in axcess of NRC requirements:

2. Surfsce contamination or external
radiation levels in excess of three times NRC
limits that did not result from a breach of
package integrity: or

3. Failure to make required initial
notifications associated with Severity Level |
or Il violations.

C. Severity [[l—Significant violations of
NRC transportation requirements involving:

1. Breach of package integrity;

2. Surface con:amination or external
radiation levels in excess of, but less than a
factor of three above NRC requirements, that
did not result from a breach of package
integrity:

3. Any noncompliance with labelling,
placarding. shipping paper. packaging,
loading, or other requirements that could
reasonably result in the following:

a. Improper identification of the type.
quantity, or form of material: or

b. Failure of the carrier or recipient to
exercise adequate controls: and

¢. Substantial potential for personnel
exposure or contamination, or improper
transfer of material: or

4. Failure to make required initial
notification associated with Severity Level [I]
violations.

D. Severity [V—Violations of NRC
transportation requirements involving:

1. Package selection or preparation
requirements which do not resuit in a breach
of package integrity or surface contamination
or external radiation levels in excess of NRC
requirements: or

2. Other violations that have more than
minor safety or environmental significance.

E. Severity V—Violations that have minor
safety or environmental

'*Some transportation requirements are apphed
10 more than one licensee involved in the same
activity such as a shipper (10 CFR 73.20) and ¢
carrier (10 CFR 70.20a). When a violation of such «
requirement occurs. enforcement action will be
directed agsinst the responsibie |'~enses which
under the circumstances of the case may be one or
more of the licensees invoived.
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Supplement Vi—Severity Categories
Fuel Cycle and Materiais Operations

A. Severity I—Very significant violations
involving:

1. Radiation levels, contamination levels, or
releases that exceed ten times the limits

specified in the license:
2 A system designed to or mitigate
a serious safety event not being operable

when U its
m:llynqutnd o perform its design

3. A nuclear criticality accident.

B. Severity l—Very significant violations
inv

1. Radiation levels. contamination levels, or
releases that exceed five times the limite
specified in the license: or

2 A system designed to prevent or mitigate
a serious safety event being inoperable.

Mvcolw', [I—Significant violations

1. Failure to control access to licensed
:::Eh for radiation purposes as specified

reguirements;

2. Possession or use of unauthorized
equipment or materials in the conduct of
licensee activities:

3. Use of radioactive material on humans
where such use is not suthorized:

4. Conduct of licensed activities by a
technically person:

5. Radiation leveis, contamination levels, or
releases that exceed the limits specified in
the license: or

6. Medical tic misadministrations.

D. Severity [V—Violations involving:

1. Failure to maintain patients hospitalized
who have cobalt-80, cesium-137, or iridium-
192 implants or to conduct required lewkage
or contamination tests, or to use properly
calibrated equipment;

2. Other violations that have more than
minor safety or environmental significance;

or
3. Medical diagnostic misadministrations.
E. Severity V—Violations that have minor
safety or environmental significance.

Supplement VIl—Severity Categories
Miscellaneous Matters **

A. Severity |—Very significant violations
invoiving:

1 A Material False Statement (MFS) *in
rhich the statement made was deliberately

alse:

2 A failure to provide the notice required
by Part 21 under circumstances for which a
civil penalty may be imposed under section
206(b] of the Energy Reorganization Act
(ERA): or

'* As noted In Section [IL in determining the
specific sevenity level of a viciation. considerstion
will be given to such factors as the position of the

(i.e. negligence not amounting to careless disregard.
l‘n-u:l ﬂh:::h

economic any. tion.
The relative weight given to each of these factors in
arriving at the sppropriste severity lavel will be
dependent on the aircumstances of the vioiation.

‘*In essence. & Material Pulse Statement is &
slatement that is faise by omission or commission
and is relevant to the regulatory process.
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3. Deliberate action by management to
discriminate (in violation of Section 210 of
the ERA) against an employee for attempting
o communicae or actually communicating
with NRC.

B. Severity lI—Very significant violations
involving:

1. A MFS or & reporting failure, involving
information which, had it been available to
the NRC and accurate at the time the
information should have been submitted.
would have resulted in regulatory action or
would likely have resulted in NRC seeking
further information:

2. A MFS in which the false statement was
made with careless

3. Discri-.ination (in violation of Section
210 of the ERA) by management at any level
above first-line supervision, against an
employee for attempting to communicate or
actually communicating with NRC: or

4. A failure to provide the notice required
by Part 21.

C. Severity lUl—Significant violations
involving:

1. A MFS not amounting to a severity level
1 or I violation:

2. Discrimination (in violation of Section
210 of the ERA) against an employee for
altempting to communicate or actually
communicating with the NRC: or

3. Inadequate review or failure to review
such that, if an appropriate review had been
made as required. a Part 21 report would
have been made.

D. Severity [V—Violutions involving:

1. Inadequate review or failure to review
under Part 21 or other jrocedural violations
assoc.ated with Part 21 with more thar minor
safety 1 or

2. A false statement caused by an
inadvertent clerical or similar error involving
information which, had it been available to
NRC an ' accurate at the time the information
should have Geen submitted, would probably
not have resulted in regulatory action or NRC
seeking additional information.

E. Severity V—Violations of minor
procedural requirements of Part 21.
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