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1 UNITED STATES OF AMERICA

2 NUCLEAR REGULATORY COMMISSION
7s
O

3 + ++++

4 ATOMIC SAFETY AND LICENSING BOARD
.

5 HEARING

^

6 -------------------------------X
,

7 In the matter of: : 50-424-OLA-3

8 GEORGIA POWER COMPANY, gt 31 : 50-425-OLA-312

9 : Re: License Amendment !

10 (Vogtle Electric Generating : (transfer to

'

11 Plant, Unit 1 and Unit 2) : Southern Nuclear)

12 : ASLBP No.

13 -------------------------------X 93-671-01-OLA-3
o
Q *

14 Monday, January 9, 1995
,

15

16 Telephone Conference

17 !

18 The above-entitled matter came on for hearing,

19 pursuant to notice, at 4:00 p.m.
|

20 BEFORE:

21 PETER B. BLOCH Chairman

22 THOMAS D. MURPHY Administrative Judge

23

24
,

25

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N W.
q

(202) 234-4433 WASHINGTON. O C. 20005 (202) 234-4433 |
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1 APPEARANCES:
.

t

2/5 i

V |
3 On behalf of the NRC: -

4 .

!
5 CHARLES A. BARTH, ESQ.

6 MITZI A. YOUNG, ESQ.

7 of: Office of the' General Counsel

8 U.S. Nuclear Regulatory Commission

9 Washington, D.C. 20555

10 (301) 504-1589
!

11

12 '

-

i

13 On behalf of the Licenseg: ,

14
!

15 ERNEST L. BLAKE, JR., ESQ

16 DAVID R. LEWIS, ESO.
,

i

17 of: Shaw, Pittman, Potts & Trowbridge |
t

18 2300 N Street, N.W.

19 Washington, D.C. 20037 ;

20 (202) 663-8474

21

22

23

24 3

25
.
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1 APPEARANCES:(cont.)
,

'2 JAMES E. JOINER, ESQ.
.-

,,
i

V ', /

3 JOHN LAMBERSKI, ESQ.

4 of: Troutman Sanders ,

5 Nationsbank Plaza, Suite.5200

6 600 Peachtree Street, N.E. ,

7 Atlanta, Georgia 30308-2216

8 (404) 885-3360
'

9

10 On behalf of the Intervenor:

11

'
12 MICHAEL D. KOHN, ESQ.

13 MARY JANE WILMOTH, ESO.

(# *

'

14 of: Kohn, Kohn & Colapinto, P.C.

15 517 Florida Avenue, N.W.

16 Washington, D.C. 20001

17 (202) 234-4663

18

19 Also Present:

20 Mr. Hood

21

22

23
i

24 |

25
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'|
1. P-R-O-C-E-E-D-I-N-G-S j><

q. ;.

L ;- V 2- (4 : 03: p.m. ) |
; ,1

3 CHAIRMAN BLOCH: This.is Judge.Bloch. And .|
'

b
. .

. .

I

4 this is a pre-hearing conference in;the Georgia Power j

!

[ 5 Amendment Transfer case. And I'd like to recognize Mr. ;,

-

|
6 Blake. t

,

7 MR. BLAKE: Judge Bloch,' Judge Murphy, the 'j
!

8 parties'.have been meeting here in our offices at Shaw, -|
.

. . . i
9 Pittman throughout the day with further discussions about ]

10 the need for witnesses to appear next week and the ';

11 potential replacements of flag witnesses by agreement to !

i
12 put into the record past' depositions or portions of j

:

. 13 depositions. |
'

I
- - 14 We made a report to the Board on this topic on i

:
.

|
l .. 15 Saturday. And based on today's' discussions, we'd like to *

16- provide an update on where we stand.

|
17 CHAIRMAN BLOCH: Proceed, i

!
!

18 MR. BLAKE: Looking at the individuals in the !

l
19 same order that we reported'to the Board on them on !

-!

20 Saturday, on Mr. Schaudies there's no change. i

!
21 There was an agreement. There still is. Mr. I

!
22 Whitney has now been dropped as a witness or potential j

!
23 witness. |

|

24 The next individual is Mr. Addison. We had an !
i
;

25 agreement on Mr. Addison on Saturday. But based on the j
!

NEAL R. GROSS (
COURT REPORTERS AND TRANSCRIBERS |

1323 RHODE ISLAND AVENUE. N W.
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1 staff's review, we'have some.changsa to make to Mr.

, ~. - Addison which Mr. Lewis can report.2

V;-a

3 MR. LEWIS: We previously agreed to pages 6,_

'

4- 45,-53, and 83 in their entirety. And those pages are ,

5 still in. In addition --

6 CHAIRMAN BLOCH: Hello? Just a second.
,

7 ADMINISTRATIVE JUDGE MURPHY: Mr. Lewis? '

8 MR. LEWIS: Yes?

9 ADMINISTRATIVE JUDGE MURPHY: I have in my

10 notes pages 6, 38, 45, 53, 67, 71, 80, and 83.

11 MR. LEWIS: Yes, sir. I was telling you that

12 pages 6, 45, 53, and 83 are still agreed to. Those are

13 the four pages that haven't changed.

O
'

14 CHAIRMAN BLOCH: Continue.

15 MR. LEWIS: We've now, in addition to those

16 four pages, agreed to page 36, line 18 through page 39,

17 line 3.
'

18 MR. BLAKE: Hello? We hear a big noise on our

19 end. I have no idea what's causing it. Now it's gone. I

20 don't know what it sounded like on the other end, but here

:

21 it was horrid.

22 CHAIRMAN BLOCH: It goes away when you speak i
i

23 up , Mr. Blake. We have 36, line 18 through what? )

24 MR. LEWIS: Page 39, line 3. Page 67, line 5

A
k/ 25 through page 67, line 23; page 80, line 16 through page

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS ,

1323 RHODE ISLAND AVENUE N W.
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1 L81, linefl0. 4

<
,

!

2 CHAIRMAN BLOCH: I'm sorry, I missed the last !,-

Lk
'

i
'

-

3 part. '

4L MR. LEWIS: Page 80, line 16 through page_81, .

5 line 10. Those are in lieu of the other pages we-had
.

. :

6 agreed'to last Saturday. |

7 Basically we expanded the references to make- !

'
8 sure we had complete questions and; answers.- We no longer

L
9 have any reference to page 71.

:

10 CHAIRMAN BLOCH: Next?

11 MR. BLAKE: The next was Mr. Shipman where we-
i

12 had agreed on Saturday that he would appear as the live !
i

. 13 witness. Mr. Shipman, in my understanding, should be- |

() !
14 available tomorrow to appear. ;

- !

15 It's my preference that he be the first order

:i16 of business to ensure that we can get him_on a plane late

17 tomorrow afternoon which I believe is like 4:20. John ;

18 Lamberski, is that right? j
1

19 MR. LAMBERSKI: 4:45. . f
;

20 MR. BLAKE: 4:45. So, if we could do that !

21 really as the first order of business, Judge Bloch, so -

.

r

22 that he could make that flight back to Birmingham _on |

!
23 Wednesday. ;

;

24 CHAIRMAN BLOCH: No one is objecting to that.

'25 MR. MICHAEL KOHN: This is the first time it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS {

1323 RHODE ISLAND AVENUE, N W.

(202) 234 4433 WASHINGTON, D.C, 20005 (202) 234-4433
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' - 1 been read,.Your Honor.'

2 CHAIRMAN BLOCH: Yes, you're right, Michael. ;_g4
'd

3 I'm sorry. ;

4 MR. MICHAEL KOHN: And if Intervenor does

5 object, we no longer intend to call Mr. Shipman. We have

6 a portion of the record of Mr. Shipman that we wanted. ;

7 And I think --

8 CHAIRMAN BLOCH: I don't think the reporter i

9 could possibly have heard that last comment. ;

10 MR. MICHAEL KOHN: Your Honor, the portion of

11 Mr. Shipman's deposition which Intervenor wanted in the

12 record was admitted to the extent Licensee wants to i

13 supplement that in some way. I think it's up to them to ;

O
14 show good cause.

15 CHAIRMAN BLOCH: So, what is the portion that

16 will be admitted?

17 MR. MICHAEL KOHN: I believe it was attached ,

18 to Mr. Mosbaugh's pre-filed testimony. I believe it's

19 pages 181 area.

20 MR. BLAKE: Actually, what you will see, Judge

!21 Bloch, is your ruling that says it's admitted with the

22 understanding that a change in it or errata to it would

23 also be admitted.
'

1

24 It's not a matter of additional arguments

25 between the parties. Michael, that was the Judge's

NEAL R. GROSS i

COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N W. |

(202) 234-4433 WASHINGTON, O C. 20005 (202) 234-4433 i
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1 ruling. - So, if you want to just have us put in what the[
?, 2 alternate change is, and Mr. Shipman doesn't have to go )

a!Lj)
j 3 on, I suspect we could agree now to do that.

4 MR. MICHAEL KOHN: Your Honor, I think that --
;
i

i 5 the opportunity to review Mr. Shipman's deposition,

6 particularly part two, Licensee was put on the specific

i

| 7 obligation to file an affidavit for correction, I believe,

8 and failed to do so.
,

r 9 The only document that we have received to

10 date is a typewritten correction, but does not bear Mr.

11 Shipman's signature. And I believe that we would oppose
!
i

! 12 any alteration to Mr. Shipman's deposition testimony and-
f

13 are prepared to file a motion on that respect tomorrow at

14 2:00 when we begin.

15 CHAIRMAN BLOCH: Well, it seems to me it ought

16 to start with Licensee's motion saying that these are the

|
17 changes and the reason that they think they should be |

|

18 made, l

19 MR. BLAKE: It was admitted previously, Your )

20 Honor, with that understanding. If we look back at the

21 transcript, we'll find your ruling in that tegard.
I

22 And the requirement was that we provide the I
1

23 errata or changes prior to the close of business on

24 Tuesday. That was the only open.

25 CHAIRMAN BLOCH: I remember ruling that way.

NEAL R. GROSS |
COURT REPORTERS AND TRANSCRIBERS
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j

b -11 We.-want.to have an accurate. record.that's correct. So, wa
,

)

Aj-s 2' will continue with the ruling that we did make.

..

3 MR.=BLAKE: All right. I guess there's some

r

4'- question'now whether or not Mr. Shipman will appear at
I

5 all. And maybe we need to discuss,that.with-Mr. Kohn

1
6- either now on the record or afterwards today, i

7 CHAIRMAN BLOCH: Well, he's already said he

8 doesn't have to unless you're going to call him for your

9 purposes.

10 MR. MICHAEL KOHN: Your Honor, again, I'm a

'l
11 little confused at this point. Mr. Blake is indicating '

12 what he understands to be the ruling. .And I believe that a

13 Licensee may actual).y have those pages available.

O ;

14 'MR. BLAKE: We received the transcript today.

15 So, I'd be able to read to you, Judge, the ruling. I've

16 actually reviewed it today earlier.

17 CHAIRMAN BLOCH: Show it to Mr. Kohn. See

18 what he says.

19 MR. BLAKE: Okay. Can we move on?

20 CHAIRMAN BLOCH: Good idea.

21 MR. BLAKE: Mr. Barth would like to make an

22 addition.
|

23 MR. BARTH: -- agreement with regard to Edward

24 Addison to add pages 112, which is deposition June 9,

25 1994, line 17 on page 112 through line 9 on page 113.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N W.

(202) 2344433 WASHINGTON D C. 20005 (202) 234-4433
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- |
1 CHAIRMAN BLOCH: We've lost you. '

2 MR.-BARTH: 'I beg your pardon?gg
. !ls/ -

CHAIRMAN BLOCH: You blacked out.for a second, i-3
i
i

4 but it's back. |
i

f5 MR. BARTH: That was line 9 on page 113.- And-
i

6 I think that was the addition, sir. i

|
,

'7 CHAIRMAN BLOCH: Okay. We are. going to handle |
|

8 the Shipman matter a little later, but let's go on.- - !

9 MR. BLAKE: Okay. The next individual was j
!

10 Carey Adams. There was agreement on that on. Saturday. !

!

11 There's no change. |
}

12 The next individual is Grady Baker, and Mr. !
:

13 Lewis will report on Grady Baker where we have agreement. 1

C:) |
14 MR. LEWIS: On Mr. Baker, we've agreed to }

!
i

15 admit portions of two depositions and portions of his i

16 testimony at the Department of Labor proceeding on Mr. j
i

17 Hobby's allegations. !
|

18 The first set of agreements relate to a
f
!19 May 23, 1990 deposition in the Hobby proceeding. We've

- |
20 agreed to admit page 14, lines 23 through page 17, line |

21 16; page 25, line 7 through page 29, line 2; page 35, line

i

- 22 21 through page 37, .line 18; page 38, line 11; page 40, .i
!

23 line 5; page 41, line 20 to page 42, line 16; page~44, !

24 line 10 to page 45, line 21; and page 48, lines 7 through
,

,

~/ 25 15. ;

i
NEAL R. GROSS |

fCOURT REPORTERS AND TRANSCRIBERS
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1 In addition, we've agreed to admit the

2 following pages from the April 18, 1994 deposition of Mr.,y

(-)
3 Baker in this proceeding.

4 Page 19, lines 8 through 22; page 74, line 21

5 through page 75, line 2; page 82, line 6 through page 83,

6 line 19; and page 123, line 2 through page 124, line 15.

7 Finally, we've agreed to admit from the Hobby :

8 trial record the following transcript pages. Page 691,

9 lines 10 through 14; page 699, lines 17 through 21; page
7

10 705, lines 16 through 19; I apologize, line 6 through 19; i

11 and page 710, lines 21 through 25.

12 CHAIRMAN BLOCH: That's all on Grady Baker?

13 MR. LEWIS: That's all on Mr. Baker.

14 MR. BLAKE: The next individual is Dwight

15 Evans. And Mr. Lewis can report on Dwight Evans.
t

16 SPEAKER: Actually, we have a new report.
i

17 MR. BLAKE: A new report? There's been a news

18 flash, Judge Bloch. Can we jump for the moment over #

19 Dwight Evans? The next name would be Lee Glenn. And Mr.
.

20 Lamberski can report on Lee Glenn. f
:

21 MR. LAMBERSKI: Your Honors, the parties have

22 agreed with respect to Mr. Glenn on his August 23, 1990

23 Department of Labor Deposition, pages 2 through 5 in their

24 entirety and pages 13 through 28 in their entirety.

(~hs/ 25 Also with respect to the Hobby Department of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N W.
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1 Lacor trial transcript, we've agreed on an excerpt that

1

2 runs from page 509, line 19 to page 525, line 11. I--

3 MR. MICHAEL KOHN: I understand that's the --
;

4 of the Hobby proceeding.

5 CHAIRMAN BLOCH: Did the reporter get the

6 comment by Mr. Kohn?

7 THE COURT REPORTER: No.
|

8 CHAIRMAN BLOCH: Okay. He said he understands ,

I

9 that that's his entire testimony in the Hobby proceeding.

10 MR. LAMBERSKI: And Lamberski said that's his

11 understanding too.

12 CHAIRMAN BLOCH: That would be great if when

13 people speak up they start with their name.

O 14 MR. BLAKE: This is Mr. Blake. The next

15 individual is William Evans. And we had agreement on

16 Saturday, and there's no change.

17 The next individual is Mr. Meier. And Mr.

18 Michael Kohn can report on Mr. Meier.

19 MR. MICHAEL KOHN: Your Honors, my notes

20 reflect that we've agreed on pages 4 and 5 in their

21 entirety; page 7, line 2 through page 8, line 15; page 13,

22 lines 6 through 21; page 23, lines 5 through 10; page 31,

23 lines 18 through 30 through page 32, line 17; page 33,

24 lines 7 through 14; page 40, line 18 through page 41, line
,a
U 25 22; page 43, line 1 to the end of page 45 --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE N W.
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1 MR. LAMBERSKI: You made a mistake at the

2 beginning of that too. I've got 43, line 11.3

.j
3 MR. MICHAEL KOHN: 43, line 11;

4 MR. LAMBERSKI: Through 45, line 21.

5 MR. MICHAEL KOHN: Yes. To 45, line 2. And

6 last, page 48, line 20 to the end of the deposition.

7 CHAIRMAN BLOCH: That was what document? The

8 one document is the depositions?

9 MR. MICHAEL KOHN: Yes. December '94

10 deposition of Mr. Meier in this proceeding.

11 CHAIRMAN BLOCH: Continue.

12 MR. BLAKE: The next .aree individuals are

13 Jane Henry, Dan Smith, and Mr. Joctor. We had agreement

9
14 on all three of those on Saturday, and there's been no

15 change.

16 The next individual is --

17 MR. MICHAEL KOHN: We haven't discussed this,

18 but with respect to Mr. Smith in his testimony, he goes

19 over his comments on the full-powor license hearing.

20 Originally that exhibit was introduced without these

21 comments.

22 So, it would have to be with the understanding

23 that the comments are introduced into the record as well. ;

i

24 MR. BLAKE: What comments?

/') ,

U 25 MR. MICHAEL KOHN: The handwritten comments on l

NEAL R. GROSS |

COURT REPORTERS AND TRANSCRIBERS
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1 the full-power license hearing transcript which is

2 Intervenor's exhibit.
'

3 MR. BLAKE: Are they discussed in the excerpts !
I

4 that we've agreed to admit?

5 MR. MICHAEL KOHN: Yes.

6 MR. BLAKE: And there's discussion about what i

7 those excerpts are and what the handwriting is?

8 MR. MICHAEL KOHN: Correct.

9 MR. BLAKE: Well, that doesn't sound to me

10 like it would be any different in that regard. The ;

!

11 exhibits are all admitted to the extent they explain !

,

12 individuals' testimony, And individuals' testimony

13 presumably is that he made those comments, and that's what

O' 14 the comments are. r

15 It doesn't sound to me like any change from
t

16 what we were saying about exhibits on Saturday. Is there

17 a change?

18 MR. MICHAEL KOHN: It's a clarification on

19 this particular one because at the hearing the document
|

20 was admitted with the limiting instruction. And I want it F

21 to be clear that the document is being admitted with the

i

22 handwriting of Mr. Smith. !

r

23 MR. BLAKE: It's clearly being admitted with !

24 the handwriting of Mr. Smith subject to what we've said in

O 25 this proceeding for all of the exhibits. Nothing's being

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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1 put in with-regard to'the exhibits.4

2 But'the truth of the matter in the exhibits, :=

c(
-

!
~

3 the evidence in this proceeding, will be the individual' ;

F :
. . . .

4- witnesses' testimonies that we've agreed to. And the |
!

5 exhibits go along so that you can understand the !
!,

6 individual's teatimony. j

7 In this case, I'm sure you'll better
.i

"

-8 understand the testimony when you have an exhibit that has

9 the handwriting. What I don't want is a. portion of the. |
>

|t 10 handwriting if there is such a' thing, Michael. And I
!

11 don't know the answer which isn't referred to at-all in. !
!

12 the examination. ,

13 MR. MICHAEL KOHN: Well, I can't'tell you 1

()
14 whether this portion is or is.not. I would suspect all -{

15 the relevant 1 portions are discussed. |
'i

16 And we will then independently seek for the !

!
;

17 admission of that document as identified in Intervenor's ;

18 exhibit in its entirety without any limiting instruction.

19 MR. BLAKE: We may have to argue about that .;

i

20 tomorrow, Judge Bloch. We just haven't had any |

|

21 consideration about previous -- |
!

22 CHAIRMAN BLOCH: You're just going to have to !

i

23 find out whether or not it's referred to, Mr. Blake, |
!
1

24 right? )
I

.O .25 MR. BLAKE: Yes. I suspect that we're going ]
j

NEAL R. GROSS l
COURT REPORTERS AND TRANSCRIBERS |
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1 to find that this is not a problem because that's what he

2 was questioned about. But I don't know without reviewing
f-

\~'

3 it because Michael hadn't raised it before.

4 CHAIRMAN BLOCH: So, let's continue. There's

5 been a lcose end on Dan Smith.

6 MR. BLAKE: The next individual is George

7 Head, and Mr. Lamberski can report our agreement on Mr.

8 Head.

9 MR. LAMBERSKI: This is Mr. Lamberski. For

10 Mr. Head, we've agreed to Hobby Department of Labor trial

11 transcript, page 664, line 6 through 668, line 17; and

12 page 669, lines 1 through 6.

13 In addition, we've agreed with respect to Mr.
A

14 Head to his September 14, 1990 deposition in the Hobby~

15 Department of Labor case, page 91, line 25 through page

16 92, line 15.

17 MR. MICHAEL KOHN: It's my understanding that

18 the exhibit referred to in that document was also being

19 admitted on those pages.

20 MR. BLAKE: It means being adtaitted subject to

21 the same understanding we've had for every other one.

22 CHAIRMAN BLOCH: Mr. Kohn?

23 MR. MICHAEL KOHN: Yes, Your Honor. We're
.

24 seeking for the admission of this document on its own.

25 CHAIRMAN BLOCH: Does it say something in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N W.
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1 L- addition to the testimony?' |

i

2 MR. MICHAEL ~KOHN: The testimony explains what ~!n
b- !v

3 the document is, but we want the contents in on the I
'

!

4 document. ;

5- CHAIRMAN BLOCH: 'What is.the document?
,

!

6 MR. MICHAEL KOHN: It.is a letter from Mr. (

7 Hobby 2pproved by George Head to Mr. Dahlberg's assistant,. ,

;

!
8 Mr. Whitney, indicating that Mr. Hobby was authorized to

!

9 have a mobile phone in his car in the event that an [
f

10 emergency would occur at a Georgia' Power plant. j

,

11 Because Mr. Hobby is the primary -- between
,

12 SONOPCO and Georgia Power and the joint owners for ~
!

13 logistics report and information. j!
O

14 CHAIRMAN BLOCH: That's a letter written by. |

15 whom?

16 MR. MICHAEL KOHN: It's a letter written by.
:
;

17 Mr. Hobby approved by Mr. Head transmitted'to Mr. '

18 Dahlberg's assistant.

:

19 CHAIRMAN BLOCH: What does Georgia Power say |
!

20 about that document?

21 MR. BLAltE: This-is a document that's been

'dentified as an exhibit for the first time today, I |i22
:

23 believe. I don't think it appeared on any prior list or |
!

24 proposed list of exhibits. !
'

25 So, this one is maybe an exhibit that we'll
.

i :
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1 have to argue about tomorrow, Judge Bloch. I'll have a

2 position by tomorrow.-

3 CHAIRMAN BLOCH: Okay. So, there's an open

4 question on that exhibit.
!

5 MR. BLAKE: Again, I'm not reneging on our

6 deal with regard to George Head's prior testimony and the

'

7 extent to which he has referred to this document in that

8 testimony,
i

9 And this exhibit, as I understand it, would

10 accompany that testimony in any event for that purpose so

11 that you'd understand the testimony.

12 CHAIRMAN BLOCH: And if you want, we could
,

13 have a general principle here that says that to the extent ,

O
14 that any of the referenced documents might be entitled to~

15 additional evidentiary value, that we'll just rule on them

16 at the beginning of the session tomorrow. j
r

17 MR. BLAKE: Well, that's basically where we
:
9

18 are at 1< r'st on two of them. It may not turn out to be a

19 problem once we've taken a look at the excerpts again.

20 But I think that's where we are.

21 CHAIRMAN BLOCH: So, Mr. Kohn, if you have

22 that problem, just make sure you note it and make a list i,

23 so that we can cover them at the beginning tomorrow if

24 there's still a disagreement.

25 MR. MICHAEL KOHN: I will do that, Your Honor. ;
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-
|

1~ CHAIRMAN;BLOCH: After Mr. Head?- |
L

-- 2 MR. BLAKE: The'next individual, Judge Bloch, ,

L 3 is Mr. Scherer where'we had agreement.on Saturday, but

L -4' there h' ave been some changes which Mr. Lewis can report. I,
-

V ;

5 MR.' LEWIS: Our prior agreement'was to admit
,

6 from the December 21, 1988 deposition in the Yonker /Fuchko [
r

7 proceeding, page 19,-lines 3 through 23. We've added to !
!

8 that page 19, line 24~through-page 20, line 1. i1

.

9 MR. BLAKE: Judge Bloch, actually my notes

10 didn't reflect-that. My notes reflected as of-Saturday. ;

1

11 that we had agreement from that deposition.to be pages 15 -{
i

12 and 16. i

|
!

13 CHAIRMAN BLOCH: That's also.what Judge

o |
14 Murphy's notes show.

f15 MR. MICHAEL KOHN: So, in addition to what's

I
16 on -- today, pages 15 and 16 we had agreed to before. {

f

17 MR. BLAKE: Yes. i

?

18 CHAIRMAN BLOCH: So,-15 and 16 are still in? |
t

19 MR. BLAKE: Correct.

20 CHAIRMAN BLOCH: Is that all for Scherer?

21 MR. BLAKE: Our problemiis that Mr. Kohn has

22 given us a written proposal today, and it didn't include . .i
i

23 those pages. That's what led apparently to the j

!
24 misunderstanding that everybody's now focusing on. !

'|.

.
25 ADMINISTRATIVE JUDGE MURPHY: Mr. Blake, my i
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f ,1 notes also-indicate some excerpts out'of a June _8,-1994'

2 depo'sition in this case...g,

r: ' ):
3 MR.-MICHAEL KOHN: That is true. There was'

4 that also.
,

5 ADMINISTRATIVE JUDGE MURPHY:. Could you figure

6 that.out and go on?

7 CHAIRMAN BLOCH: Yes. 'What are the page

8 numbers?

9 MR. BLAKE: They were 47 through 48, 77, and

10 80 through 81.

11 CHAIRMAN BLOCH: Are those still in place?
L

12 MR. MICHAEL KOHN: Those are still being

13 admitted, Your Honor.

14 CHAIRMAN BLOCH: Let's go onto someone else.

15 Are you done with Scherer?

16 MR. LEWIS: .As I understand-it now, the only

17 thing we've done with respect to Mr. Scherer is to add a-

18 couple of lines. So, all the pages that we had agreed to

19 on Saturday we still agree to.

20 In addition, we've added from his December 21,

21 1988 deposition page 19, line 24 through page 20, line 1.

22 MR. LAMBERSKI: No. Page 19, line 3 through

23' page 20, line 1.

24 MR. LEWIS: What I'm saying is we added. I'm

25 sorry, okay. We've added page 19, line 3 through page 20,
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l' line 1. That's the only addition. All the pages that we

2 agreed to on Saturday, we still agree to.,.
V

3 MR. BLAKE: I see all affirmatively nodding

4 heads here, Judge Bloch.

5 CHAIRMAN BLOCH: That seems to be different

6 from what you seemed to say before when we started on Mr.

7 Scherer.

8 MR. LEWIS: Let me say it one more time

9 because I may have gotten confused based on the written
!

10 proposal. All the pages that we agreed to on Saturday, we

11 still agree to.

12 CHAIRMAN BLOCH: All right. We don't have to

13 mention those.
Ov

14 MR. LEWIS: Okay. In addition, we have agreed

15 to the following pages from his December 21, 1988
,

16 deposition in the Yonker /Fuchko proceeding. Page 19, line

17 3 through page 20, line 1.

18 CHAIRMAN BLOCH: And we had one that also said

19 19, line 24 through 20, line 1?

20 MR. LEWIS: They're included.

21 CHAIRMAN BLOCH: Oh, all right. Okay.

22 MR. BLAKE: The next individual is Gerald
,

23 Johnson. And we had agreement on Saturday and has not

24 changed. The same is true of Louis Long, agreement on

fmd 25 Saturday, no change.
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1 The,next individual is Charles McCrary whom wa
,,

- 2 have agreement today, and Mr. Lamberski can report.
.(_q)

;
'

3 MR. LAMBERSKI: This is Mr. Lamberski. I

4 ' Michael, keep an eye on this'one. Make sure I don't make
~

. !

5 an error as I:go through this.-

,

6 With respect to Mr. McCrary, we have agreed on :

;

7- -the following pages and lines-from his December ~1994-
:

8 deposition in this proceeding. j

i

9 Pages 4 and 5 in their' entirety. Page 24, i

i

10 line 6 to page 25, line 18; page 26, lines 4 through 13; 'i
~

,

11 page 32, lines 15 through 22; page 33, lines 1_through 15; .

12 page 34, lines 5 through 19; page 37, line 9 to page 38,

13 line 22; page 39, lines 1 through 5; page 41, line 17 L

(
14 through_page 42, line 6; page 48, line 19 through page 49, .j

15 line 10.

16 MR. MICHAEL KOHN: I don't have page 48 -- I

17 do have it. ;

18 MR. LAMBERSKI: The next one is page 49, line

'

19 20 through page 50, line 17;-page 52, line 18 to pagc 53,

!

20 line -- ; and the last one is page 54, line 6 through page i

21 55, line 19. -!

22 MR. BLAKE: This is Mr. Blake. The next

23 individual is Warren Jobe. And there is an addition to

:!
24 what we agreed to on Saturday which Mr. Barth will report. ;

O
,

25 MR. BARTH: In addition to the Warren Jobe
!

NEAL R. GROSS .

COURT REPORTERS AND TRANSCRIBERS

s323 RHODE ISLAND AVENUE, N W.

(202) 234 4433 WASHINGTON, D.C. 20005 (202) 2344433
'



._

10189

1 deposition taken place on June 9, 1994, on page 39, line

,-q 2 12 to the end of the page, and page 40, lines 1 through 7.

O,
~

3 CHAIRMAN BLOCH: Thank you.

4 MR. BLAKE: The next individual is Jeff

5 Wallace whom Intervenors have dropped. The next

6 individual is Thomas McHenry. We had an agreement on

7 Saturday, and there's no change.

8 The next individual is Marvin Hobby where we

9 had an agreement on Saturday, but there's a change. We

10 agreed on Saturday to put.in all of Mr. Hobby's Department

11 of Labor testimony.

12 As of today, we agree still to put in all of

13 Mr. Hobby's Department of Labor testimony as well as all

O
14 of his NRC, his deposition in this proceeding, in the NRC

15 proceeding.

16 But we also, after this telephone call, are
,

17 going to continue to work to reduce the bulk of

18 information which we all believe includes parts that don't :
!

19 have any need to be in this record.
r

20 But absent a further agreement by the parties,

21 we would ask the Board to take it all and simply not allow

22 findings or make any rulings on items in there which have |

23 no relevance to this proceeding. l

24 CHAIRMAN BLOCH: I would like to make a

25 comment about deposition testimony at this point and for j
|
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1 :the parties to think about.. This is the one part of the-
-

z|:
r. ,
'

2 transcript that isn't going.to be in electronic form. |
;' !

3 And particularly if there are bulky sections,

i
-4 it would be very helpful to us for our analysis of the j

|

5 transcript, to be able to have it in electronic form. |
:

'

Either the parties can have it scanned in |6

-!
7 themselves, or if:that can't be~done, then to have very i

! i

8 clear transcripts so that we can attempt to make a scan- !
!
i

9 ourselves. j
!

10 MR. BLAKE: To the best of my knowledge, we've .!
!

f11 not attempted to scan in all this other material. I think

1
12 we have provided you with disks where we had material that

'

,i

13 was already on disks. :

O '

14 To the extent there's something more we can .

i
15 do, we'll certainly try to do that. But I think for the i

!

16- majority of this information, it will come-in-what is the j

i
17 very best hard copy that we have available'to us. '

18 CHAIRMAN BLOCH: .Okay.

|
19 ADMINISTRATIVE JUDGE MURPHY: What is the date j

i

20 of the NRC deposition for Mr. Hobby? !

!,

21 MR. LAMBERSKI: Mr. Hobby, Your. Honor, that's j

!
22 in question right now because we don't have a copy of that j

!
23 handy. We think it's April 9, '94. !

,

i

'24 CHAIRMAN BLOCH: I think there's only one.
!

O. -25 MR. LAMBERSKI: That's true. !
[
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1 CHAIRMAN BLOCH: So, let's continue. '-

5

2 MR. BLAKE: The last individual is Michael,s

N
3 Barker where time ran out on us. We do not have

4 agreement. It may be that we will have to argue Mr. f

5 Barker tomorrow at the hearing. But we're going to

6 continue to discuss Mr. Barker.

7 MR. MICHAEL KOHN: I just wanted to make a ,

t

8 clarification. With respect to Mr. Hobby, Mr. Barker

9 agreement --

10 MR. BLAKE: We just heard a new statement

11 that's never been introduced into our discussion, Judge

12 Bloch, which could cause some need for further

13 considerable discussion.
f~h

~ 14 CHAIRMAN BLOCH: Okay. So, there's no

15 understanding as to whether or not either Mr. Hobby or Mr.

16 Barker's pre-filed testimony can be admitted? i

I17 MR. BLAKE: That's correct.

'
18 CHAIRMAN BLOCH: If you want, you could, of

19 course, agree to have it filed subject to objection. But,

20 of course, the person won't be inere to swear to it unless

21 he's called.

22 MR. BLAKE: And unfortunately a new entry.

23 Apparently, Mr. Kohn believes without saying so that those

24 would be included all along. And none of us believe the

( 25 same.
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1 MR. BARTH: --

L-
I

2 MR. BLAKE: I don't know that we can resolve
/T 4

Ai r

3 it. |
6

4 MR. BARTH: This deposition or the DOL --

5 MR. BLAKE: That's what we thought, Charles.

6 But Michael apparently thought it was unwritten, but

7 accepted that his pre-file was going in. And we were

8 talking about these other documents in addition. !

9 CHAIRMAN BLOCH: Could you stop for a second?
r

10 Mr. Reporter, were you able to get Mr. Barth's comments?

11 THE COURT REPORTER: No. I was just about to
.

12 say something.

13 CHAIRMAN BLOCH: Please speak up immediately

'

14 when someone is speaking, and you can't get it.

15 MR. BARTH: This is Charles Barth. It was new '
,

16 to us, Your Honor. I had thought that the Hobby pre-filed

17 testimony would go out and either the DOL testimony come
,

18 in or the DOL and the NRC deposition. ;

19 And I see now we have a little disagreement

20 over that which perhaps could be resolved by Your Honor ,

t

21 ruling on the Hobby pre-file tomorrow. |

|

22 CHAIRMAN BLOCH: But my ruling on it would
i

23 depend on some agreement as to whether or not that's what

24 they would have said if they appeared because they won't

25 have sworn to it, unlike deposition testimony.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVENUE, N W.

(202) 234-4433 WASHINGTON, O C. 20005 (202) 2344433 j

!
i



7 3

10193
,

1 MR. BARTH: I undarstand, Your Honor. It is

2 an obstacle.g. ;

V
3 CHAIRMAN BLOCH: That could, perhaps, be made

i

4 up through an affidavit swearing to the testimony.
r

5 MR. MICHAEL KOHN: Your Honor, we could

6 arrange that, or we could arrange to have Mr. Hobby before

7 a notary public and connected by phone. Or if need be

8 appear live.

(- 9 CHAIRMAN BLOCH: Well, if he appears by phone, ,

10 there won't need to be a notary public. He could just

11 swear to the testimony by phone.

12 MR. BLAKE: That may or may not upset the

13 apple cart on what the agreement is.

O ,

14 CHAIRMAN BLOCH: Okay. Well, you'11 have to
.

15 consider that. That's not up to me to decide. Hold on a [
,

16 second. Judge Murphy noticed that there were three other
.

17 people in the initial list that no one has mentioned.

18 He'd like mention those names. .

!

19 ADMINISTRATIVE JUDGE MURPHY: It's my

20 understanding that Judge Bloch served subpoenas for Edward

21 Crosby, Robert Edwards, and Steve Ewald.

i

22 MR. MICHAEL KOHN: Your Honor, this is Michael
~

23 Kohn. Intervenor dropped those three individuals.<

24 CHAIRMAN BLOCH: Thank you. We just weren't
r%

b 25 aware of that.
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1 MR. BLAKE: We need to return to Dwight Evans.

2 ADMINISTRATIVE JUDGE MURPHY: And Shipman. Wep

d
3 need to return to Mr. Shipman, too.

4 MR. BLAKE: On Mr. Shipman, we anticipate

5 having available for the hearing tomorrow the corrections

6 or errata to his deposition which we will put in to give

7 it the same weight as his deposition itself.

8 And if there's a question about authenticity

9 of that document that we can't resolve today, then we'll

10 plan on having Mr. Shipman there to authenticate it.

11 CHAIRMAN BLOCH: Oh, he's going to be here.

12 I'd like to suggest a possible agreement that he be

13 available by telephone.

O 14 MR. BLAKE: He's here already, Your Honor. We

15 flew him up today not knowing anything at all about --

16 that he wouldn't be necessary.

17 MR. MICHAEL KOHN: Your Honor, he is

.

18 necessary. We would like to cross examine him on the

19 matter. And I note for the record that Georgia Power was

20 specifically ordered to provide an affidavit of the

21 corrections to explain the corrections. !

22 I believe Intervenor's entitled to that before
.

23 Mr. Shipman takes the stand.

24 MR. BLAKE: And I have a citation to the order

25 that you're referring to.
!
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1 MR. MICHAEL'KOHN: Yes, . restoring the .,

|
2' deposition of August 23. |7 :

i |
3 MR. :BLAKE: It' appears that there will be some j

. . |
4: argument involving Mr. Shipman tomorrow at the hearing,- |

1

5' .that in advance of the hearing, we'll receive by fax Mr. .j
|

6 'Kohn's order that he's referring to.

7 And we expect to have Mr. Shipman available j
)

8 there tomorrow to clear any authenticity problems that are 1

!

: '9 involved with the errata to his deposition. :

i

10 Did I understand you, Michael, to say you have

11 the position now that he should be there because he needs

12 to be cross examined? i

!

13 MR. MICHAEL KOHN: Correct.

) i'
l

14 MR. BLAKE: Because that's a change from 20
;
'15 minutes ago when you said you didn't need him anymore.
.

16 MR. MICHAEL KOHN: It's my understanding.that
,-

17 that position was based on -- errata -- cross examine him :

;

'

18 on that.
;

19 MR. BLAKE: Okay. Our position is the same as I

!

20 we had on Saturday that the Board's~ entitled to the most !

-!
21 accurate information possible. -j

-|
22- CHAIRMAN BLOCH: If all we're going to do is |

:|
.

23 worry about the errata and subject to Mr. Kohn being able '|
1

24 to show that we shouldn't allow him to do that despite-the j

25 ruling that we made, we would take him first from the>
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1 errata so he can make his plane. ,

!

2 MR. BLAKE: Dwight Evans remains open. We're -

k s.,)
i

3 having a discussion here, if you'll give us a couple of

4 minutes, Judge Bloch.

5 CHAIRMAN BLOCH: Sure.

6 (Whereupon, the proceedings went off the

7 record at 4:48 p.m. and resumed at 4:54 p.m.)

8 CHAIRMAN BLOCH: Okay, let's do that.

9 MR. BLAKE: Judge Bloch, the parties have been

10 discussing Dwight Evans. And the resolution is that
|

11 Intervenors are dropping Dwight Evans as a witness. |
|

12 CHAIRMAN BLOCH: That's quite a settlement.

13 MR. BLAKE: Yes, it was.

14 CHAIRMAN BLOCH: Okay. Now we have a few

15 things to do off the record.

16 MR. BARTH: Your Honor, before you go off the

17 record, could I let you know what the staff agrees to?

18 Because this is not just clearly a yes or no matter.

19 CHAIRMAN BLOCH: All right. Let's hear what |
|

20 the staff's position is.

21 MR. BARTH: It's our view that most, if not
i
'

22 all, of this material is not relevant to the issues before
;

23 the Board. In the interest of conserving hearing time, we

24 agree to admissibility by stipulation of the parties.
|O 25 Second, we think that the parties should have
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1 the opportunity to respond to the proposed findings to

2 discuss arguments regarding the relevance of this materialgs
O

3 which is now being stipulated in.

4 Third, it is our view that the admission of

5 these documents shall not expand the issues of this
;
'

6 proceeding and the contents shall not be used as evidence

,

7 except as maybe determined to be relevant to the contested

8 issues.

9 And lastly, it is the staff's view that this

10 admission of these documents shall not be construed in any

11 way to restrict inquiry by the Licensing Board into issues >

12 it determines to be relevant or necessary or a fair

13 decision in complete record. 35 U.S.C. 556 (d) .

O 14 With these caveats or statement of positions, ;

15 we have no objection for the admission of the documents by

16 stipulation, Your Honor.

17 CHAIRMAN BLOCH: And do the other parties

18 accept as part of the agreement the staff's reservations?

19 MR. BLAKE: Licensee does.

20 MR. MICHAEL KOHN: Your Honor, I believe N70

21 staff framed it a little differently this time. I thought

22 we had an agreement before.

23 It was my understanding there's a difference

24 in the way it's being stated now. This requirement that
'

('
\ 25 the parties submit findings as to the relevance.
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.1 My understanding was that that would be up-to .;
o

f 2 the Board.'to determine the relevance based on findings j
-(

3 . filed by.the parties. q
1

4 MR. BARTH: -Michael, I reserve;to'you, as ,

!

5 everybody else, a right to argue relevance when proposed

6 'by -- that you want to do so. It does not preclude you i
.

|

7 from doing it. It gives you.the.right.
!

8 CHAIRMAN BLOCH: That's what I heard from Mr. l

9 Barth before. It's not anyone has to argue relevance in ;
,

:

10 their findings, but that people are free to argue that |
!

11 particular parts of the record are not relevant.

12 MR. MICHAEL KOHN: Then I did agree with Mr. !

i

13 Barth. I just misunderstood. f
() :

14 CHAIRMAN BLOCH: All-right. So that agreement {
;

4

15 is accepted as a stipulation. Let's go off the record for j
r

16. a moment, and we'll clarify some things. j
i

'i

17 (Whereupon, the proceedings went off the ;

!

18 record at 4:58 p.m. and resumed at~5:05 p.m.) |
t

19- CHAIRMAN BLOCH: The hearing tomorrow will j
20 begin with the following four items. First, Mr. Shipman's

21 testimony on corrections to his deposition.

22 Second, arguments concerning Mr. Barker, if. I

23 they haven't been resolved. Third, an exhibit to the Head
,

i
t

24 transcript, it it hasn't been resolved. :
,

|

. O 25 And then fourth, there's a list of exhibits
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1- for which Intervenor requests admission in evidence

cq 2 generally, not just as illustration or transcripts. ;

O
3 So, those four items will be what we begin

4 with. We will begin at 2:00. We did cover some other !

;

5 housekeeping matters off the record. But there is no -|
!

6 importance in them that requires putting them on the

7 record.

8 Are there any other necessary matters? There

9 being none, we will reconvene tomorrow at 2:00.

10 (Whereupon, the proceedings were adjourned at

11 5:06 p.m.)

12

13

0
14

15

16 !

17

*18

19
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21

22

|

23
'

24 ,

25 -
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reporting company, and that the transcript is a true and |

accurate record of the foregoing proceedings.
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