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Before Administrative Judges:

Peter B. Bloch, Chairman Sh(5.[N'[]pIf;
Dr. Kenneth A. McCollom BRANC51

Dr. Walter H. Jordan SERVED FEB 81984

Docket Nos. 50-445
In the Matter of 50-446

TEXAS UD LITIES ELECTRIC COMPANY (Application for
Operating License)

(Comanche Peak Steam Electric Station,
Units 1 and 2) February 6,1984

MEMORANDUM AND ORDER
(Site-Visit Discovery)

In response to Citizens Association for Sound Energy's (CASE's)

Motion for Rdconsideration (Motion) of our December 28, 1983 and January

3,1984 scheduling orders, we clarify the scope of our authorization of

on-site discovery *and we establish a deadline within which discovery

must be conducted. Additionally, we deny the portion of the Motion,

supported _by Texas Utilities Electric Company (Applicant) and opposed by

the Staff of the Nuclear Regulatory Commission (Staff), seeking to

reopen the record concerning the firing of Mr. Robert Hamilton.

I. On-Site Discovery

During a pre-hearing conference held Octo,ber 21, 1983, by tele-

phone, CASE suggested that the Board tour the Comanche Peak site in

order to view construction deficiencies that would he shown to the Board
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Site Discovery: 2

by CASE's witnesses.1 In response to this suggestion, we gave CASE the

opportunity to file " allegations of specific identified deficiencies

that the Board may view on th'e CPSES site."2

Numerous filings have been addressed to this question.3 Conse-

quently, it is time for the Board to lay these issues to rest, and this

Memorandum and Order shall not be subject to a motion for reconsidera-

tion.

It is the Board's concern that CASE has several witnesses with

personal knowledge of construction practices at Comanche Peak and with

engineering expertise. The Board would consider it beneficial to the

adequacy of our record if conditions could be established under which

these people would be able to inform the Board of current deficiencies

I Tr. 9099-9100.

See Memorandum (Procedure Concerning Quality Assurance)(October 25,
1983); Tr. 9124-28.

CASE has filed a (1) Partial Answer to Boaro's 10/28/83 Memorandum;
(2) Motion for Additional Hearings, November 9,1983; and Motion
for Protective Order (November 9, 1983); (3) Answer to Board's
10/28/83 Memorandum (November 28, 1983); and (4) Response to
Board's Request for Chart of "Show and Tell" Trip to Comanche Peak
(December 5, 1983). NRC Staff's Answer to CASE's November 9,1983
Partial Answer to Board's 10/25/83 Memorandum (November 24,1983);
NRC Staff's Coments on CASE's Response to Board's Request for
Chart of "Show and Tell" Trip to Comanche Peak; and NRC Staff
Response to CASE's Motion. Applicants' Answer to CASE's Response
to Board Memorandum and CASE's flotion for Hearing (November 21,
1983); Applicants' Response to CASE's " Identification" of Alleged
Deficiencies for Site Visit (December 22, 1983); and Applicants'
Answer to CASE's flotion for Reconsideration of Scheduling Orders
(January 26,1984).



rv
,

. .

4

Site Discov' ry: 3e

in the construction of the plant. Our record does not adequately

-reflect the knowledge of these individuals for two reasons: (1) some

have provided infonnation to the Staff and have offered to accompany the

Staff to identify deficiencies in the plant, but they apparently have

not been invited to accompany the Staff, and (2) some of the information

relates to conditions that may have once existed but have since been

cured.

This second reason for the inadequacy of our record also is the

nexus .of our reason -for determining that CASE has good cause for the

late filing of its implied request for discovery (included within its

request for a site visit). In the past, Applicant has alleged that

construction deficiencies would be corrected. Now, enough time has

- elapsed for a reasonably prompt quality assurance program to have

corrected the defic'iencies, so that deficiencies observed at this time

are unlikely to be excusable--particularly if they are not at this time

reflected in non-conformance or other adequate deficiency reports.

To some extent, the observations of these individuals are more

important to the adequacy of our record than the walkdowns of experts

with little first-hand knowledge of quality assurance practices or craft

practices at Comanche Peak. Expert walkdowns rely on careful observa-

tions to detect defects, but they are not infonned by prior knowledge of

what to look for at a particular. plant.

It is because of our concern about the need for this evidence that
-

we inquired into what this Board might see during a site tour. Regret-

tably, CASE has not been able to furnish us with details that would give



.

..

+

Site Discovery: 4

.

us confidence that a site tour is currently justified. In this respect,

we agree with Applicant that CASE has " refused to identify specific

deficiencies, providing instead a litany of previously raised allega-

tions."4 :0ne reason those details have not been furnished is that CASE

represents that its witnesses do.not wish to reveal specific locations

prior to a trip, for fear that the problems would be cured before the

: trip took place. Another reason is that individual witnesses lack the

confidence that their memory. is adeouate to specify locations of prob-

lems before-gaining access to the plant.

-Under the circunstances, we do not feel that the circumstances are

ripe for a site visit in which the Board would go to Comanche Peak for

the purpose of receiving evidence. It is obvious that CASE is still

seeking to discover defects that could be introduced into evidence. Its

witnesses cannot bs sure whether defects once known to them may have

been corrected or whether they are currently able to find those defects.

Under the circumstances, we consider it to be more appropriate to retain

an objective, non-investigatory posture and to treat CASE's request as a

request for discovery, as we have done.

|
!
:

| 4 Applicant's Answer at 3. We disagree with Applicant, however, that
"further pursuit of this procedure is . contrary to the NRC. .

Rules of Practice." Id. at 4. See 10 CFR % 2.741(a), governing
testing, sampling and entering on property in possession or control
of 'another party. We consider discovery to be a lesser included
request within CASE's request for a Board site visit. Good cause
for' late filing is considered to be present because of the Board's<

concern for the adequacy of its record.

_.
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Site Discovery: 5

CASE has not been enthusiastic. about the procedures we have pro-

posed. It states that its witnesses strongly prefer the Board to be

present during their testimony and that they would not otherwise under-

take discovery.5 However, we are unpersuaded by this apparent need for

our presence. The Staff of the Commission has not opposed the discovery

request.0 Nor is there any reason to believe that observations made by

CASE during a site tour, in the presence of Staff and Applicant experts,

would be treated dishonestly or in any way improperly at the time of a

subsequent hearing.

While we have sometimes disagreed with Staff witnesses _, we have

been impressed by their candor. Li?.ewise, we have no reason to believe

that Applicant's witnesses or CASE's witnesses have knowingly misrepre-

sented any facts to us. We believe the procedure established by this

Board has every claim to the same confidence that CASE would have were a

Board member present during the discovery process. We are confident

that CASE's witnesses, who have shown no reticence to make public

allegations in the past, should be able to accept these ground rules.

CASE also is concerned about expense. However, we do not consider

this concern to be persuasive. Fi rst , the largest potential item of

expense would be to pay for the destructive examination of plant

5 Motion at 4.
6 Staff Response at 5-6.
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elements, as CASE would like to do. However, we have no basis for

orderin5 destructive examination and would not consider doing so without

first making necessary findings of fact and conclusions of law. Second,

the preparation of a transcript might be expensive, but CASE may rely on

notes and photographs.7 If it is unable to pay for duplication of

enough photographs, it may move to be excused of that expense. With

respect to its notes, if they represent objective observations that are

brought to the attention of the parties, we are confident that the notes

would be corroborated by others and that facts could be stipulated

rather than requiring further hearings or site visits. CASE may be able

to persuade the State of Texas, a participant in this proceeding, to

accompany it for purposes of further corroboration.

We are confident -that, providing CASE's needs are explained in

advance (without hecessarily specifying locations), the Staff and

Applicants will attempt to accommodate CASE's efforts by assisting in

efficiently conducting nondestructive examinations and--providing the

effort is not too extensive--removing and replacing some parts that

might otherwise restrict access. For the sake of efficiency,' CASE may

be willing to progress on its site inspection, perhaps leaving one

No doubt Applicant would have to supervise the taking of
photographs in order to avoid compromising plant security, but we
anticipate little difficulty in simultaneously meeting discovery
and security needs with respect to the kinds of >t ructural details
about which CASE is interested. If necessary, a protective order
applicable to the photographs could be issued.

}
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representative where a test is being conducted and returning for the

completion of the' sondestructive test. This is one way for CASE to

economize ~on its time.

As - to _ CASE's concern that it be able 'to check deficiency records

immediately, we consider this request eminently reasonable, as does the

Staff.8 It is our expectation that CASE would be given expedited access

. to records it may need. Indeed, if the records are not organized to

pennit ready access or if ready access were denied, we would consider'

this to be, at minimum, grounds for extending CASE's discovery rights to

a longer period of time on site. We expect Applicant and the Staff to

help CASE to keep track of the time required for obtaining access to'

records, so that there will be a sound basis on which the Board may-
~

decide whether' to grant.a time extension on this ground.

As to the dur'ation of the visit, we believe that 32 consecutive
,

hours, a 25 percent increase from the time allotted in our Order, should

[ be ' sufficient for CASE to demonstrate whether or not further discovery

-is . warranted.9 We do. not underestimate the magnitude of the task of

. inspecting this plant, and we do not expect a thorough inspection during

this initial period; however, we do 'think this to be a sufficient time

in which CASE will be able to demonstrate whether further inspection by

it is warranted. Consequently, CASE should organize its discovery so

8 Staff Response at 6, fn. 4.
' Motion at 5.



r- .

,

.

Site Discovbry: 8

that it will increase its chances of discovering significant items

during these first four days. Should CASE discover one or more signifi-

cant items or a larger number of less-significant items, we will consid-

er whether it has good cause for extending the time period for discov-

ery.

We do not know, of course, whether CASE will accept the Board's

invitation for it to conduct discovery If it does, it must offer to

make arrangements for its visit on or before February 29, 1984 and it

must make a good-faith effort to complete its inspection by March 14,

1984. Thus, this discovery should be completed in time to avoid pro-

longing this case, unless further discovery is warranted.

Should CASE refuse this opportunity for discovery, it would need to

show good cause for late filing for subsequent discovery of this nature,

such as ne i informtition provided in staff walkdowns. However, we also

urge the Staff to consider whether constructive use may be made of some

of CASE's witnesses during its final walkdown inspections. It may be

that the Staff will consider that the presence of some of these people,
l

who possess specific project knowledge, would assist them either in

designing or carrying out their walkdowns.
,

We do not intend to alter the scope of discovery beyond that

| previously specified. Although discovery is quite broad, it is limited

to the areas of plants on which CASE's witnesses have worked or to

subjects involved in pending allegations. Beyond that scope, this is

not intended to become a general fishing expedition.

-
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II. Robert Hamilton

The Board agrees with the Staff that neither CASE nor Applicant

should be permitted to relitigate this issue, as both wish. CASE would

like to show that Robert Hamilton was fired solely because he conscien-

tiously reported quality assurance deficiencies. Applicant, on the

other hand, would reopen our finding that Hamilton was fired for a

pretextual reason and would attempt to demonstrate that Hamilton's

filing was legitimate. Mcwever, neither party has filed a motion to

reopen the record or given us good cause to do so. As Staff correctly

states, the only portion of this already litigated matter that is still

open is the interpretation of the Hamilton matter in the context of
'Applicant's overall quality assurance program.

0RDER'

-

,

For all the foregoing reasons and based on consideration of the

entire record in this matter, it is this 6th day of February 1984<

,

|

ORDERED:
,

L That the January 13, 1984 Motion for Reconsiderstion of Scheduling
|

| Orders, filed by Citizens Association for Sound Energy, is denied,
|

except to the extent that portions of our previous Order have been

clarified or amended in the accompanying Memorandum.

I
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THE ATOMIC SAFETY ANil LICENSING BOARD

-

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Walter H. Jordanff
~

ADMINISTRATIVE JWDGE

Ac.

Kenneth A. McCollom
ADMINISTRATIVE JUDGE

Bethesda, Maryland

.-
9

1

i

i


