UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Ppard

In the Matter of

LONG ISLANC LIGHTING COMPANY ) Docket No. 50-322 O.L.
(Emergency Planning)

(Shoreham Nuclear Power Station,

Unit 1)

SUFFOLK COUNTY MEMORANDUM
IN RESPONSE TC BOARD INQUIRY REGARDING CONTENTION 22

At the Prehearing Conference on Augus: 9, 1983, the Board
posed a number of questions concerning Intervenors' Contention
22. These gquestions were designed to elicit the parties' views

egarding whether Contention 22 was admissible under the NRC's
regulations and the related issue why a Section 2.758 waiver

petition had not been filed. See generally Tr. 412-35.

After reviewing the April 9 transcript, Suffolk County is

concerned that the County's position on Contention 22 may not

be clearly understood by the Board. See, e.g., Tr. 412 where

the Board characterized the County's potsition on Contention 22
as being "kind of indefinite . . . as to what it was really
after in this contention . . . . It is important, in the
County's view, to clarify the record on this issue so that the
Board does understand what the County is "after" and so that
the Board can provide necessary guidance in the event the Board

rules that any parts of Contention 22 are not admissible absent
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a Section 2.758 waiver. Accordingly, the County provides the
following clarification.

(1) The issue presented by Contention 22 is whether a
contention which puts into controversy the very local
conditions set forth in the regulations is acceptable. The
County submits that such a contention is acceptable. Other-
wise, the Board would be denied the ability to consider the
factual bases upon which the Commission has determined adjust-
ments should be made to vhe EPZ.

Thus, the essence of Contention 22 ies Intervenors' asser~-
tion that there are particular local conditions existing on
Long Island which must be addressed, evaluated and used in
setting the boundaries of the EPZ., Section 50.47(c)(2) of the
NRC's regulations specifies that local conditions shall be con-
sidere” when the precise size of the EPZ for a particular plant
is being determined. What Intervenore ask for in Contention 22

is an oppertunity tc demonstrate the impac* of local Long Is-

land conditions on the appropriate size of the 3horeham EPZ.
The EPZ def.nes those persons who must be planned for, edu-
cated, notified, and otherwise infcrmed and protected. Unless
the County is given the opportunity to present evidence on the
impact of local conditions, there wili be no consideration

given to planning for the very persons whose safety would be



affected by Shoreham. Moreover, the County will show that
LILCO's 10 mile EPZ ignores important local conditions and that
when those conditions are considered (as required by 10 C.F.R.
§ 50.47(c)(2)), the Board must rule that an EPZ greater than 10
miles is essential. Thus, the focus of Contention 22 is on

local conditions and whether, as alleged by Intervenors, these

conditions compel an adjustment o the EPZ which has been pro-
posed by LILCO.

Corfusion has been caused regard.ng Contention 22 because
parties anrve focused on whether the regulations permit a 20
mile EPZ. However, to focus on a 20 mile EPZ is to
mischaracterize Contention 22. What Intervenors are "after"
(Tr. 412) is the opportunity to make the Board aware of local
conditions on Long Island that should determine the location of
the EPZ boundary but which, contrary to Section 50.47(c)(2),
have been ignored by LILCO. The regulations clearly do not
prohibit the presentation of evidence regarding local
conditions which may affect the EPZ boundary.

Contention 22 does not specify precisely what size the EP2Z
should finally be, because its focus is on particular local
conditions and their effects on the need to protect public
safety. What is clear to Intervenors at the outset -- and what

they request an opportunity to demonstrate at the hearing -- is



that specific local conditions and emergency response
capabilities which relate to Shoreham compel the conclusion
that an EPZ greater than 10 miles be established.

The evacuation shadow phenomenon is a good example of a
local condition on Long Island which Intervenors contend will
affect EPZ size. First, Suffolk County will present evidence
to show that if there is an accident, there will be wide-spread
voluntary evacuation from areas within and beyond LILCO's 10
mile EPZ. Due to the geography of Long Island, the demographic
characteristics of Long 1sland (particularly in the peak summer
season), a2nd the limited Long Island road network, these volun-
cary evacuees will cause a massive traffic gridlonck both within
the 10 mile EPZ and in areas outside the 10 mile EPZ. Second,
Suffolk County will show that due to wind and topugraphic
conditions on Long Island, persons stranded in traffic both
within and beyond the 10 mile LILCO EPZ will be 2xposed to
harmful radiation doses. Finally, the County will show that
LILCO's LERO organization lacks the capability on an ad hoc
basis to augment the emergency response. Thus, persons beyond
10 miles who are exposed to harmful radiation will not be
protected. Therefore, the County's evidence will demonstrate
that there is a need for advance EPZ planning and preparedness

in an area beyond 10 miles from the plant.



Contention 22 does not challenge any regulatory require-
ments or assumptions. The regulations specify that the precise
gize of the EPZ shall be det:rmined in relation to emergency

response needs and capabilities, as these may be affected by

local conditions. The County simply seeks the opportunity to
show that: (a) there are particular local conditions on Long
Island that significantly affect emergency response needs and
capabilities; (b) LILCO has effectively ignored these local
conditions; and (c) when the local conditions are considered,
as required by 10 C.F.R. § 50.47(c)(2), adjustments must be
made in LILCO's proposed EPZ.
(2) Contrary to the implication of one Board gquestion
(Tr. 434), an EPZ of greater than 10 miles is permitted under
th. NRC regulations. 1Indeed, depending on local conditions, a
Board may be compelled to require that the EPZ be greater than
10 milesﬁ
Section 50.47(c)(2) does state that the EPZ will "general-

ly" consist of an area of "about"™ 10 miles in radius. The same
regulation then specifies that:

[T]he exact size and configuration of the

EPZs surrounding a particular nuclear power

reactor shall be determined in relation to

local emergency response needs and

capabilities as they are affected by such

conditions as demography, topography, land

characteristics, access routes, and ju-

risdictional boundaries. (emphasis
supplied).



Thus, the NRC's regulations require that the EPZ for a
particular power reactor be site specific -- that is, deter-
mined in the context of specific local conditions which may in-
dicate a need for a larger or smaller EPZ. The regulations
therefore mandate that the Board accept a contention which puts
such local conditions into controversy. Indeed, local
conditions are the essential ingredient of the EPZ and thus
must be subject to being disputed among the parties to the pro-
ceeding.
Further, the ASLE which previously presided over emergency
planning matters clearly recognized that for Shoreham, an EPZ
might be required due to local conditions
the ASLB stated in March 1982 (appar-

the evacuation shadow/East End of Long Island

[Clur ruling does not preciude a contention
that because of the geography of Long Is-
land, evacuation planning within an approx-
imate 10 mile EPZ may not be adequate be-
cause of the impact of persons outside and
to the east of the EPZ choosing to evacuate
and having to do so by coming through the
EPZ.

March 15, 1982 Order at 25. See also id. at 25 (Board

indicating that even if contentions were not filed regarding
adequacy of 10 mile EPZ in view of East End problems, the Board

itself would pursue the issue.)




Accordingly, based on the plain words of Secticn
50.47(c)(2) and the ASLB's own prior ruling, it is clear that a
contention putting local conditions into controversy is accept-
able whether or not the evidence presented and facts proven
might reguire an EPZ larger than 10 miles.

(3) sStaff counsel suggested on August 9 that while an EPZ
does not need to be fixed precisely at 10 miles, it may be var-
ied from 10 miles only in small amounts in order to allow for
"logistical" factors such as tracking a topographic feature
like a river. See Tr. 431. This view is not supported by the
regulation. The regulation states that the NRC must look at
local conditions. Staff counsel presumably would permit an EPZ
adjustment to 10.4 miles to have the EPZ track a major river.
This, in the Staff's words, would make the EPZ "conform to re-
ality." Tr. 431. But vhat if that important topographic
feature wae at one point 10.4 miles from the plant, but at an-
other point 12.2 miles and at yet another point 14 miles?

Would the regulations somehow bar the Board from considering
that "reality"? Of course not. The regulations direct the
Board to look at local conditions; the regulations do not say
look at local conditions only if they result in an EPZ change

of only plus or minus 0.5 miles.



(4) The Board asked whether local meteorological
conditions which might affect plume dispersion are the kind of
local conditions which may be considered under 10 C.F.R. §
50.47(c)(2). See Tr. 414-15. The County believes that the
answer is "yes." First, Section 50.47(c)(2) does not speci€y
an exclusive list of local conditions which should be assessed.
Thus, the fact that meteorological conditions are not explic-
itly mentioned is of no importance. Further, 2s a matter of
logic, it is clear that the NRC cannot have intended the Board
to ignore factors which may significantly affect local plan-
ning. For example, if the Shoreham site had a strong, steady
wind which predominently blew in the direction of Port
Jefferson and if given that wind, one could predict major plume
dispersion in an area 7-13 miles to the west of the plant, the
County does not believe there could be any basis for ignoring
such a local condition which significantly affects public
health and safety and the need for protective actions in a
particular area. See NUREG-0654, Appendix 2.

The County intends to present evidence that wind and
topographic factors on Long Island will result in radioactive
plume dispersion in excess of PAGC levels in areas beyond 10
miles from the plant. This challenges no regulatory assump-

tiorns; rather, this evidence will demonstrate that local real



life conditions on Long Island (given so-called generic
accident assumptions such as postulated in NUREG-0396) will
result in significant plume dispersion to areas which the LILCO
Plan has ignored. The County merely desires the opportunity to
demonstrate to the Board that LILCO has ignored these local
conditions, with the result that LILCO has proposed an EPZ
which fails to comply with regulatory requirements.

(5) LILCO persists in asserting that Contention 22 is im-
proper because it will result in what LILCO characterizes as
litigation of the Shoreham PRA. Tr. 427-29. This argument is
a red herring. As the County has noted in its prior filings,
if consequence analysis or riesk assessmenc data are available,
they should not be ignored in determining the dimensions of an
EPZ. However, the mere fact that some of the evidence which
may be presented in litigating Contention 22 are derived from
conseguence analyses or risk assessments, in no way compels the
conclusion that the contention is inadmissible. If LILCO de-
sires to dispute the facts concerning the existence and effect
of local conditions, which the Intervenors' intend to put into
evidence in this contention, it may do so at the hearing. How-
ever, whether such facts may be based in part upon 2 PRA is ir-

relevant to the question of admissibility of the contention.



(6) The Board correctly noted that Contention 22 "is one
of the important issues in this case . . . ." Tr. 416. The
County is concerned that LILCO and the Staff are taking posi-
tions which would have the effect of denying Intervenors the
opportunity to present these local conditions to the Board for
its consideration. The contention has been drafted by Interve-
nors to be consistent with NRC regulations. If the Board is
concerned, however, with particular words in the Contention,
the County suggests that it so advise the parties so that it
can be reworded in a manner that obviates these concerns.

In short, the County does not want technical niceties of
contention writing to become an issue in this case. The local
conditione on Long Island must be considered by the NRC in
determining whether the LILCO Plan meets minimal NRC require-
ments. The County believes Contention 22 as presently written
presents those local conditions for Board consideration in a
proper manner. We will certairly consider use of any other
words which ensure that a hard look is taken at emergency plan-

ning realities on Long Island.

Respectfully submitted,

David J. Gilmartin

Patricia A. Dempsey

Suffolk County Department of Law
Veterans Memorial Highway
Hauppauge, New York 11788
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August 16, 1983

erbert H. Brown

Lawrence Coe Lanpher

Karla J. Letsche

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

1900 M Street, N.W.

wWashington, D.C. 20036

Attorneys for Suffolk County
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