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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION ,84 FEB -6 P 3 :56

ATOMIC SAFETY AND LICENSIf1G BOARD
Before Administrative Judges: try - .

Sheldon J. Wolfe, Chairman UCCdim AM
Dr. David L. Hetrick BRAT 4CH

Dr. James C. Lamb, III

SERVED FEB 71984
In the Mat.ter of )

) ASLBP Docket No. 83-491-04 OLA
METROPOLITAN EDIS0N COMPANY, ET AL.) (NRC Docket No. 50-289)

- --- ) (Steam Generator Repair)
(Three Mile Island Nuclear )

Station, Unit No. 1) ) February 6, 1984

MEMORANDUM AfiD ORDER
(Denying Licensee's Motion To Dismiss TMIA's Contentions)

The Memorandum and Order, LBP-83-76, 18 NRC (November 29,1983)

admitted certain of Three Mile Island Alert's contentions, including

contentions 1.a. 1.b, 1.c and 2.b.1, and directed that discovery should

be initiated immediately and should be completed by no later than

January 31, 1984. Thereafter, on December 12, 1983, the Licensee moved

for reconsideration of the Board's rulings with respect to the admission

of certain contentions, two of which were TMIA's contentions i.b and

1.c. In the Memorandum and Order of January 9,1984 (unpublished),

inter alia, the Board denied the motion for reconsideration of its

ruling upon contention 1.b, and, in partiafly granting reconsideration

of the ruling upon contention 1.c, deleted the original wording, but

revised the contention to reflect TMIA's concern advanced during the

special prehearing conference. On January 9,1984, citing @ 2.730, the

Licensee filed a motion to dismiss TMIA's contentions 1.a, 1.b, 1.c and
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2.b.1.1 On January 20, 1984, TMIA filed an opposing response, as well

as supplemental interrogatory responses required by the granting on

Janua ry 12, 1984 of Licensee's motion to compel which had been filed on

January 9th. On January 24th, the Staff filed a response in support

of Licensee's motion to dismiss. Requesting leave to file, the Licensee

submitted a reply to TMIA's response on January 27, 1984

MEMORANDUM

The Board does not intend to discuss in detail the rather extensive

discovery submissions of the Licensee and the responses of TMIA, because

the Licensee's position (as supported by the Staff) is plainly in error.

At pages 2 and 3 of its response in support of the Licensee's motion to

disniss, the Staff succinctly sets forth the Licensee's position:

. . . For the reasons given in Licensee's Motion, it is now

clear that TMIA has no adequate basis for its Contentions 1.a,1.b,

1.c and 2.b.1. The Board should take cognizance of these facts,

reconsider and reverse its earlier ruling that an adequate basis

existed for these four TMIA contentions, and dismiss these

contentions.

* * * *

I Not having seen the Memorandum and Order of 'anuary 9th, which had
been served on the same date its motion to smiss had been served,
the Licensee stated that its motion to dism, was independent of
its earlier motion for reconsideration and that its arguments
presented in the motion for reconsideration would not be repeated.
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. . . Licensee's motion to dismiss is the correct procedural

vehicle for obtaining a reexamination of the admission of these

contentions and it is well-taken. In federal court, answers to

interrogatories may be used to support a motion to dismiss under

Fed. R. Civ. P.12(b) where those answers establish that a

complaint is deficient . . .

Like the Applicant in the Catawba case,2 the Licensee moves to

dismiss contentions previously admitted by the Board or the ground that

responses to interrogatories reflect that TMIA is unable to provide any

technical bases for these contentions as required by 10 C.F.R.

5 2.714(b). We agree with and adopt the Catawba Board's conclusion at

page 1943 that:

. . . the agal theory underlying the motion to dismiss is

flawed - it equates the " bases" requirement 'n 10 C.F.R. 2.714

with proof. The bases requirement is a pleading requirement;

it concerns minimally acceptable allegations. An intervenor

can meet that requirement and not have any evidence in support

of it at that point. As the Appeal Board stated long ago in

Grand Gulf -

at the risk of undue repetition, we stress again that, in
passing upon the question as to whether an intervention
petition should be granted, it is not the function of a
licensing board to reach the merits of any contention

2 Duke Power Company, et al. (Catawba Nuclear Station, Units 1 and
2), LBP-82-116, 16 NRC 1937 (1982).
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contained therein. Moreover, Section 2.714 does not
require the petition to detail the evidence which will
be offered in support of each contention. It is enough
that, as here, the basis for the contention respecting
the inadequacy of the consideration of alternatives to
the construction of this plant is identified with
reasonable specificity (emphasis added). Mississippi
Power ano Light Com3any (Grand Gulf Nuclear Station,
Units 1 and 2), ALA3-130, 6 AEC 423, 426(1973).

'

Here the proceedings are beyond the pleading (the contentions)

stage - discovery is now underway, as of November 29,1983,(see

Memorandun and Order of November 29, 1983, and the Memorandum of

February 1, 1964). Moreover, while many of the NRC's Rules of Practice

are derived from the Federal Rules of Civil Procedure, the NRC Rules

contain no equivalent to Fed. R. Civ. P.12(b) and it cannot be inferred

that the Commission intendec that this federal rule would be applicable.

General Electric Company (Vallecitos Nuclear Center, General Electric

Test Reactor), LBP-78-33, 8 NRC 461, 465-66 (1978). Finally, it is

clear that, while the Licensee urges dismissal of TMIA's four

contentions because of lack of bases set forth with reasonable

specificity, it actually is moving to dismiss because of lack of proof.

As often stated in the Memorandum and Order of November 29, 1983, a

party's recourse lies in moving for suninary disposition pursuant to

92.749, which is based upon Fed. R. Civ. P. 56. The rule permits a

party to pierce the allegations of fact in the pleadings and to obtain

relief by summary judgment where facts set forth in detail in

affidavits, depositions, answers to interrogatories, and admissions on

file show that there are no genuine issues of material fact to be tried.
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6 Moore's Federal Practice 156.04 [1] (2d ed. 1982); Wright, Miller and

Kane, Federal Practice and Procedure: Civil 2d 5 2712 (2d ed. 1983).

3
ORDER

1. Licensee's request for leave of January 27, 1984 to file on

that date its reply to TMIA response to Licensee's motion to dismiss

TMIA contentions 1.a,1.b,1.c and 2.b.1 is granted.

2. Licensee's motion of January 9, 1984 to dismiss Intervenor

TMIA's contentions 1.a, 1.b, 1.c and 2.b.1 is denied.

Judges Hetrick and Lamb join but were unavailable to sign this

Menorandum and Order.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

k Yd
Sheldon J.~ >lfe, CP,ai rman
ADMINISTRA /E JUDGE .

Lated at Bethesda, Maryland
this 6th day of February 1984.

3 In a conference call on February 6,1984, the Chairman's secretary
read the contents of the Order to the Parties' counsel and
representatives.
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