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MEMORANDUM AND ORDER
(Rescheduling Evidentiary Hearings,'

Scheduling Oral Argument on
Motion to Quash Depositions and

Ruling on Motion to Compel
Production of Documents )d

On July 20, 1983, the NRC Staff initiated a telephone conference

call. Participating were:

Administrative Judges Bechhoefer and Cowan (Judge Harbour was not
available)

Messrs. Michael Wilcove and William Paton, for the NRC Staff

Messrs. Michael Miller and William Brunner for the Applicant (with
Mr. Dennis Budzig of Consumers Power Co. also participating)

Ms. Lynne Bernabei and Ms. Barbara Stamiris, for Ms. Stamiris

Ms. Mary Sinclair, pro g
i

1. The major purpose of the call was to enable the NRC Staff to

ask for a delay in the hearings scheduled to consider the issue

involving the alleged violation by the Applicant of the Licensing
i

Board's Order of April 30, 1982. Hearings on that issue had been '
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scheduled for July. 25-28, 1983. After receiving the June 2, 1983

investigative report by the Office of Investigations (0I) on this issue

(which had been distributed to the Board and parties on July 1, 1983),

Mr. Keppler had asked that certain witnesses be reinterviewed. OI had

done so but had indicated it could not produce a supplemental report

until August 8,1983 at the earliest. OI also would not permit its

investigator, who was to appear at the hearing, to respond to questions

concerning the supplemental investigation. In addition, the Applicant

did not want to present its witnesses on the violation issue until after

the Staff presented its case on the matter.

For that reason, we granted the Staff's request to postpone

hearings on this issue. We indicated that those hearings could probably

not be rescheduled prior to mid-to-late September, 1983.

After discussing the availability of witnesses on other

subjects scheduled to be heard during the forthcoming hearing session,

we cancelled the hearings scheduled for July 25-27, 1983 and rescheduled

the session to commence on Thursday, July 28, 1983. Those hearings are

now scheduled (to the extent necessary) for July 28-30 and August 1-5,

1983.

2. We had earlier expressed our desire to have the record closed

at the end of the forthcoming hearing session on questions to be dealt

with in our first Partial Initial Decision on soils issues. During the

conference call, we reiterated our desire to have the record closed with

the exception of the Board-order-violation issue. We indicated that at

the conclusion of the hearing session we expected to set a schedule for
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filing proposed findings on all issues except the violation issue. We

asked the parties to discuss issues remaining open (other than those

covered by the schedule appearing on page 2 of the Applicant's letter of

July 15, 1983 to the Board).

a. The Applicant stated that it expected to present a

witness to discuss the recent suit filed by Dow Chemical Co. against

Consumers Power Co., particularly allegations dealing with information

released by CPCo concerning the status and scope of underpinning work,

b. Ms. Stamiris raised three matters which she regards as

still "open":

(i) the NRR report, currently in preparation, on the

structural adequacy of the diesel generator building. The Staff

indicated that the report would be circulated when completed (August 15,

1983 is the current target) to the Board and all parties, and that the

contents of the report (presently not known) would determine whether the

record need be reopened or expanded upon this question. We agreed that

we could make no determination at this time as to whether there was a

need for further hearings on the structural adeouacy of the DGB.

(ii) A possible Staff response to the affidavit and

report of Dr. Ralph Peck on the adequacy of predictions of long-term

settlement of the DGB, submitted to us by letter dated April 19, 1983.

The Staff was not sure whether it had committed to respond to that

affidavit or whether a response was necessary. The Staff agreed to

report to the Board and parties on this matter at the forthcoming

hearings.
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(iii) Containment cracks, as described in Ms. Stamiris'

June 27, 1983 motion to reopen the record on her contention 4 (Tr.

17988-17992). The Applicant has responded to this motion; the Staff is

not required to do so until the end of this week. We agreed that the

issue in question was properly in the soils portion of the proceeding

(since it challenges the adequacy of the permanent dewatering system).

We also stated that whether or not the issue could be regarded as "open"

would depend on our ruling on Ms. Stamiris' motion.

c. Ms. Bernabei inquired whether the Staff would have a

witness present during the Applicant's testimony on the traceability of

materials used for the muffler exhaust system, a matter raised by

Mr. Ron Cook of the Staff during recent hearings. The Staff agreed to

consult Mr. Cook to ascertain whether it was desirable for him to be

present during the Applicant's testimony on this question.

d. Finally, Ms. Stamiris inquired whether the Applicant was

going to address certain recent personnel changes in the QA organization

dealing with HVAC activities. The Applicant and Staff agreed to check

whether there was any commitment to present testimony on those changes.

The Board expects a report on these matters (not necessarily testimony)

at the forthcoming hearings.

3. We indicated to the parties that we wished to hold an oral

argument on the motion filed by the four GAP deponents to quash the

deposition subpoenas served on them by the Applicant. In particular, we

wished to ascertain the GAP deponents' views on the protective order

proposed by the Applicant and endorsed by the Staff. Ms. Bernabei

|
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stated that she was not representing the GAP deponents on this matter

but suggested that the oral argument be held in the Washington, D.C.

area in view of the location of counsel for the deponents. We agreed to

contact counsel for the GAP deponents (Mr. Karr) to ascertain his

availability for an oral argument.

Late afternoon on July 20, we were able to contact a member of

Mr. Karr's office and to ascertain that Mr. Karr would be available

Tuesday afternoon, July 26, 1983, for an oral argument in the

Washington, D.C. area. We also ascertained that Mr. Karr had not yet

received the correct schedule of documents to be produced and that when

he did so, it is possible that he might withdraw the motion to quash.

We tentatively scheduled an oral argument beginning at 2 p.m.

on Tuesday, July 26, 1983, in the Hearing Room, 5th Floor, 4350 East

West. Highway, Bethesda, Maryland. All parties have been advised by

telephone. (The Staff agreed to advise the appropriate Applicant

attorney.) At the argument, GAP will proceed'first, followed by the

Intervenors, the Applicant, the Staff, and rebuttal by GAP. Should oral

argument not be necessary, we will advise parties or make arrangements

for them to be advised.

4. With respect to the investigation of the violation of the

Board Order, Ms. Stamiris is seeking discovery--in particular, the notes

of the 01 investigator and drafts of the 01 report. With respect to

similar investigations or inspections performed by Region III (I&E) in

the past, the Staff had provided such material to the Board to view in

camera. We had made available to the parties some of those documents
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which we determined revealed information which was not cumulative of

information in the report itself and which we regarded as necessary to a

proper decision in the proceeding and as not reasonably available from

other sources. See 10 CFR 5 2.744(d). Certain of those documents have

turned out to be material to the proceeding and have been admitted into

evidence. E.g., Stamiris Exhibit 96 and CPCo. Exhibit 45. The Staff

had indicated an intent to follow the same procedure with regard to the

OI notes and drafts concerning the investigation of the violation of the

Board Order. See letter dated July 6,1983 from the Staff to counsel

for Ms. Stamiris (copies to the Board and all parties).

During the conference call, the Staff advised that 0I was

refusing to release such documents, even under the procedures used for

similar documents in the past and spelled out in 10 CFR Q 2.744.

Ms. Bernabei (on behalf of Ms. Stamiris) moved to compel the Staff to

produce those documents. All parties agreed that the documents in

question were those relating only to investigations which have been

completed and for which final 01 reports have been issued. The

Applicant supported that motion. So did Ms. Sinclair. The Staff

offered no objection, although it noted that it had no authority to

compel OI to produce the documents. It agreed to use its best efforts

(were we to agree that it were necessary to produce the documents) to

convince OI to produce them.

Because of the necessity to resolvo inis matter expeditiously,

we agreed to accept the motion and responses telephonically. Taking

into account our past review of comparable documents, we find that

_. _ __.
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production of the notes and drafts for our in camera review under the

procedures of 10 CFR 5 2.744 is necessary to a proper decision in the

proceeding. See Virginia Electric and Power Co. (North Anna Power

Station, Units 1 and 2), CLI-74-16, 7 AEC 313 (1974). -We also agree to

impose proper protective measures as contemplated by 10 CFR 5 2.744(e).

We have previously used such measures where appropriate. See

Tr. 17541-17635. We are therefore directing the Staff to use its bestc

efforts to obtain release of the documents by 0I pursuant to the

procedures of 10 CFR % 2.744, for our ijl camera inspection and further

release if called for under governing standards.

For the reasons stated, it is, this 21st day of July,1983

ORDERED

1. That the evidentiary hearings scheduled for July 25-27, 1983

are postponed.

2. That hearings are scheduled to the extent necessary, beginning
.

at 9 a.m. each day, on July 28-30, 1983 and August 1-5, 1983, at the

Quality Inn, Room E,1815 S. Saginaw Road, Midland, Michigan 48640.

3. That oral argument on the GAP deponents' motion to quash the

Applicant's deposition subpoenas is scheduled for 2 p.m., Tuesday,

July 26, 1983, in the Hearing Room, 5th Floor, 4350 East High Highway,

Bethesda, Maryland.

.- . - .- -
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; 4. That Ms. Stamiris' motion to compel production of certain

Staff documents is' granted to the extent that the Staff is directed to

use its best efforts to obtain release of those documents from the

Office of Investigations for production pursuant to 10 CFR 9 2.744.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

a Y"W
/

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland.
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