
r .

y.,
SUGARMAN & DENWORTH

ATTOR N CYS AT LAW susTC soa

1200 PCNNSYLVANIA AVENUC.N.W.038CRT J. SUGARM AN SulTC 510. NORTH AMCRf CAN SUtbOING
WASHINGTON.O C.IOOO4

J7 ANNE R.DENWORTH ' 128 SOUTH BROAD STRECT asoas m **eo

MARYB.COC PHILAD ELPH IA. PEN N SYLVANI A 19:07

OSBIN T. LOCKg (215) 54 6.O t s a ROBERT RAYMOND CLLIOTT, P. C.*
COUNSCL

-

..o,....,,... .

June 16, 1983 isNe. ,

c>
. .

ceded s

LAMMs
9-Honorable Lawrence Brenner :. UUN 2019839 E.,

Honorable Richard F. Cole -
'

Honorable Peter A. Morris cicm:fartNianc.
Atomic Safety & Licensing Board Dg''''' ,
U.S. Nuclear Regulatory Commission 4

'
-

;/Washington, DC 20555 ru

Re: Docket Nos. 50-352 OL &
50-353 OL

Dear Judges:

Although the Applicant has given notice of the-
- -

Pennsylvania Supreme Court decision to the Appeal Board, it
has not given notice to the Licensing Board,.and I therefore
enclose herewith for the Board's information a copy of the
Pennsylvania Supreme Court decision unanimously reversing
the Commonwealth Court, and holding that the PUC acted
within its powers and properly in ordering PECo to cancel or
suspend construction of Unit 2.

.

On June 10, 1983, the PUC ordered PECo to provide-
a response as to its election within 120 days, and on the
same date, by public announcement, PECo advised that it will
not take any action until the expiration of the 120 days. A
copy of the news report is also enclosed.

In response to the May 17 referendum, on May 25,
1983, the Delaware River Basin Commission decided to seek
information as to local agencies' intentions with respect to
future water supply. A copy of Commissioner Weston's
statement relating to the actions being taken by the
Commission is enclosed.

..

While the initial action by the DRBC related
explicitly only to the public water supply portion of the
project, Del-AWARE understands that it was intended to
relate to the plans of all applicants, which would include
Philadelphia Electric Company.
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In these circumstances, it appears that it can no
longer be contended that it is clear that PECo will eventu-
ally need water for two units, that the timely completion of
the Point Pleasant diversion is no longer a likely possibil-
ity, and that the DRBC decision of February 18, 1981 is now
under active reconsideration by that Commission.

In these circumstances, nowithstanding the Board's
partial initial decision of March 8, 1983, and the fact that
that decision is on appeal to the Appeal Board, Del-AWARE
submits that the Board should now admit a new contention, ~~

not limited to the environmental impacts of the proposed
diversion but dealing, as well, with the effects of con-
tinuing to pursue this option, on the welfare of the
Applicant, its financial viability, and the impact on its
customers, within the terms of Part 50 of the Commission's
r,egulations, as well as Part 51.

.

I request that this letter serve in lieu of a new
proposed, new contention and new bases and arguments, as I
believe that the foregoing contains all the elements re-
quired by the Board's rules.

.
By copy of this letter, I also request that the

staff indicate to the Board and to the public whether it
.will now, at last, take action with regard to the,

Pennsylvania Public Utility Commission decision, and
generally, what action it intends to take with respect to
the apparently disappearing water supply fo'r Limerick, and
the Pennsylvania authorities' decision, and PECO's
indecision, regarding Unit 2, in view of, its overall
responsibilities.

Sincerely,
. ,s

P\ .

Robert J.Mugarman

RJS/lby
Enclosures
Service List

.
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CERTIFICATE OF SERVICF,

I hereby certify that I have served a copy of the fore-

\d '.-J-going by mailir.g a copy of the same to

the following persons this 6 dny of w-*- -
,

,,1983. !
, g

Lawrence Brenner, Esq., Chairman g
Administrativa' Judge ,

- U.S. Nuclear Ragulatory Commission w, ' "--

\Ny 1Washington, D.C. 20555 @ gO

Dr. Richard F. Cole d .p fAdminist.ative Judge gg
U.S. Nuclear Regulatory Commission A '

,
Washington, D.C. 20555 %m
Dr. Peter A. Morris
Administrative Judge

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Ann Hodgdon, Esq.
Benjamin H. Vogler, Esq.

-- - U.S. Nuclear Regulatory Connission,,

Washington, D.C. 20555

Troy B. Conner, Jr. Esq.
Conner and Wetterhahn
1747 Pennsylvania Avenue
Washington, D.C. 20006

|

Edward G. Bauer, Esq. '

i Vice President & General Counsel
Philadelphia Electric Company -

2301 Market Street
Philadelphia, PA 19101

Secretary
| U.S. Nuclear Regulatory Commission

Attn.: Chief, Docketing & Service Branch
Washington, DC 20555

Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission

!
'

Washington, DC 20555

l Charles W. Elliott
Brose and Poswistilo

| 1101 Building
lith & Northampton Streets

_
| Easton, PA 18042 |

| 'i \Y
| Robert J. Sugarman \

Dated:

- _ __ _ - . - .- __ __ _ _ _ _ . _ _ -
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PENNSYLVANIA PUBLIC UTILITY : No. 23 E.D. Appeal uvu r. e t
CO!GiISSION, : 1983

Appellant No. 24 E.D. Appeal Docket, 1983
. . . -, +

,

v. : Consolidated Appeals from
: the Order of the Common-
: wealth Court of Pennsyl-

PHILADELPHIA ELECTRIC' COMPANY, : vania .at No. 2365 Common-
~

Appellee : wealth Docket 1982, entered
: December 15, 1982, which

and : reversed an Order of the
: Pennsylvania Public Utility

OFFICE OF CONSUMER ADVOCATE, : Commission at I-80100341,-

Intervenor : entered August 27, 1982.
:

WALTER W. COHEN, CONSUMER / :
ADVOCATE, '

:-

.

-

.

:
V. 1

:-

:
! PHILADELPHIA ELECTRIC COMPANY : ARGUED: NPRIL 26, 1983
. and PENNSYLVANIA PUBLIC UTILITY :
! COMMISSION, :

Appellees :
/ .

OPINION [F THE COURT

MR. JUSTICE FLAHERTY FI12D: MAY 27, 1933

This is an appeal from an order of the Commonwealth

't

J-145-1
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1-- . which reversed an adjudication of the Pennsylvania Public

'.,, Court
*

4 Utility Commission ("PUC") which declared that it would refuse to
i

approve additional securities proposed to be issued by the
,

/

Philadelphia Electric ' Company ("PECO") in conjunction with

construction of the Limerick 2 nuclear power plant.

In August, 1980, the Pennsylvania Consumer Advocate,'as

representative of co.nsumer interests before the PUC petitioned, ..

the PUC for an investigation of the need for and fiscal wisdom of

constructing the Limerick Nuclear Generating Station, consisting
of two units, Limerick 1 and Limerick 2, scheduled for completion

in 1985 and 1987 respectively. The PUC initiated an

investigation, and, following extensive discovery and hearings,
/

the presiding administrative law judge determined that completion
of both Limerick units was in the best interest of ratepayers, as

well as of PECO. Exceptions to this finding were filed,

following which the PUC rejected, in part, the administrative law

3judge's decision and issued a declaratory order that if PECO did
-

not suspend or cancel construction of Limerick 2 the PUC would

not register, pending completion of Limerick 1," any new

4
securities issuances the proceeds of which would be used, in,

1

whole or in part, for construction of Limerick 2.

__

I Philadelohia Electric Co. v. Pennsylvania Public
Utility Commission, Pa. Commw. 455 A.2d 1244 (1983).,

2See 71 P.S. 5309-2.
3 Pursuant to 66 Pa. C.S.A. 5331(f), which provides for

issuance of declaratory orders.

4 Securities of public utilities must be registered with
the PUC prior to issuance. G6 Pa.C.S.A. S19 01(a) .

J-145-2
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This order reflected the PUC's conclusion that

5
completion of Limerick 2 is not financially feasible due in part

.

to the PUC''s unwillingness to provide rate increases of such

magnitude . as would be required to support construction of that

project, whereas the combined cost to completion of both Limerick
units would range from five to six billion dollars. The PUC

concludeh that exorbitant funding burdens of Limerick 2'''

further

would incur risk of deterioration in future service, as well as

endanger. the timely completion of Limerick 1, due to PECO's

already grossly substandard financial condition, associated with

an existing bond quality rating of just BBB (Standard and Poors'

lowest investment grade) that ,would predictably decline to a

speculative rating upon issuance of securities to fund Limerick

d, Such a decline, the PUC reasoned, would in all likelihood

preclude PECO's access to financial markets ' altogether.

5 We find that the record amply suppor ts., the PUC's 1

determination, the finding of financi~al infeasibility being-

supported by substantial evidence. See 2 Pa. C.S.A. 5704 )

(substantial evidence required). Further, PECO's challenge to ,

the sufficiency of the record, based upon the fact that the PUC
relied upon evidence not . appearing in the record bearing the

,

instant case number, is without merit. Although some of the 1

evidence. relied upon appears in the record of what is, in form,
another case, to wit PECO's rate determination case bearing a
different number, that case involved the same major parties as
well as the same administrative law judge and the same counsel.
The record of the rate case evolved concurrently with that of the !

'

Limerick case, and the substantial similarity and
interrelationship of issues in the two cases was expressed, in

the rate. case record, by PECO's counsel. - Under these
circumstances, elevation of form above substance so as to
distinguish between the two records would be unwarranted.

J-145-3 ,
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, .
th@ primary issue presented is whether the PUC can,

=/

/ properly withhold approval of securities necessary to the
'

financing of Limerick 2. The PUC's authority over approval of

such securities is set forth in Section 1903 (a) of the Pub,lic
Utility Code, which provides, in pertinent part, as follows:

51903. Registration or rejection of
securities certificates ..

(a) General rule.--Upon the submission or
completion of any securities certificate-

the commission shall register the. . .

same if it shall find that the issuance
or assumption of securities in the,

amount, of the character, and for the
purpose therein proposed, is necessary or
proper for the present and probable
future capital needs of the public
utility filing such securities
certificate; otherwise it shall reject
the securities certificate. The

'

commission may consider the relation
.

which the amount of each class of
securities issued by such public utility
bears to the amount of other such
classes, the nature of the business of
such public utility, its credit and
prospects, and other relevant matters.

-
Act of July 1, 1978, P.L. 598, No. 116, 51, 66 Pa. C.S.A.

S19 03 (a) (1979) (emphasis added). It is claimed that'the PUC has

too far intruded upon PECO management's realm of exclusive

discretion by determining ~ that the power plant in question is not

requisite to the company's capital needs. While__the statute

expressly delegates to the PUC authority to' determine whether

proposed securities are "necessary or proper" to meet those
;

-
-. .

k needs, PECO claims that management, not the PUC, must determine

i capital needs, and that the PUC is constrained to take
\
l J-145-4,
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mantgemant's stated needs as a given, and then inquire only as to/g' .

whether the securities are necessary to finance those needs. The
.-

PUC, however., asserts that the statute , confers authority to

'

reject management's opinion as to capital needs, in the limited

realm where securities issuance is required in order to finance

those needs.
- ._

_ . ,

It is well established that, absent express legislative
.

.

authority, the PUC is powerless to interfere with the general

management decisions of public utility companies. Swarthmore

Borouah v. Public Service Commission, 277, Pa. 472, 478, 121 A.

488, 489-490 (1923). The Publicy Utility Code does not expressly

grant the PUC general authority over the siting and construction
of all utility plants. Nor does it require PUC approval for

expansion of all facilities, the discretion of the company's

management over such matters being generally beyond the PUC's

|

power to supersede. Ducuesne Licht Co. v. Uccer St. Clair

-

Township, 377 Pa. 323, 337, 105 A.2d 287, 293 (1954). Even the

PUC concedes that it is without power to order that construction

! of Limerick 2 be ceased, an order which the PUC did not issue

here. PECO contends that, through the refusal to approve

securities funding the project, the PUC is attempting to exert

! indirectly a power that has not been bestowed directly or by

necessary implication. Delaware River Joint Toll Bridae

! Commission v. Carver, 399 Pa. 545, 550, 160 A.2d 425, 428

(1960). We disagree, and, for the reasons that follow, believe

| J-145-5
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* / the PUC's action to be directly authorized by the cecurities,
e

['
.

registration provision of the Public Utility Code.
. . -

Abuses of managerial discretion may be buffered i

against consumer impact through exercise of the PUC's rate-

setting powers, disallowing rate increases which would reimburse
l

utilities for exp,endit'ures imprudently made. E.g., Park Towne v.

Pennsylvania Public Utility Commission, 61 Pa. Commw. 285, 295- i
1

297, 433' A.2d 610, 615-617 (1981). Nevertheless, due to the |

unique character of public utilities, as, in effect, |

governmentally licensed monopolies,. Imprudent management
|

,

decisions may occur that are not shielded from public impact I;

I
1 through free market competition, or even through the traditional<

r a te-se t t-ing mechanism. Indeed, the PUC, in issuing the subject

order, concluded that if construction of Limerick 2 were to

| proceed the probable delays and cost. overruns would likely result
i !

| in the ultimate cost of the plant being excessive, and, hence,
! -

'
| result in unreasonably high rate charges if the plant's cost were
t

to be included in rates. *

|

|

I

| The PUC has general administrative power and authority
to supervise and regulate all public utilities, pursuant to the

I

[ powers and duties with which it is charged, 66 Pa. C . S . A.,
l

| 5501(b). It is responsible not only for assuring just and
,

l reasonable rates, 66 Pa. C. S. A. 51301, but for overseeing

maintenance of adequate, efficient, and continuous utility

|
J-145-6
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parvica, 66 Pa. C. S. 51501. Maintenance of that service cannot'

-
-~

.* -

the utility itself, and
be achieved without preservation of

.

circumstances may arise wher~e it is desirable to hinder a utility
_. - nfrom falling victim to imprudent capital spending programs wh'ich_.--.-./

are of~such great magnitude as to imperil the company's continued
s

'-

viability.
.

'
~ - ~ .

Routine day-to-day management decisions, which bear
'

lesser risk to the utility as an ongoing concern, and which do

not portend such ultimate danger of burdening the public with

or oflarge rate increases to rescue the utility from extinction,
to raise capital throughimpeding the utility's abilj,ty

securities offerings, have traditionally been beyond the ambit of
.

the ' PUC's control. Nevertheless, we believe the legislature
. . . .

-.
-- -- . . .

intended,, through the foregoing securities pr ov is ion',- i to enable .

- .4 q _
, -- P -

& ._

-to management's capital^ iitercede wiYtf respect~

the PUC to 1

spending programs when these are of such great size as to require

special securities financing. These programs, having

extraordinary potential for determining the course o'f r ates _ and,

1

service, are not mere daily management matters reserved for

i

corporate autonomy. Such programs inevitably affect the

utility's " credit and prospects," these factors being expressly

set forth in the statute as entering into the judgment as to

|

whether a securities issuance is "necessary or proper" for the

capital needs of the company. The interpretation urged by PECO,

however, would effectively limit the PUC's inquiry to a

J- 1 -15 -7
g,
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determination of whether such securities were "necessary or
. .

,

,

proper" to fund the capital improvement olans of the company,

thereby foreclosing scrutiny of the underlying needs. We believe
7 /

such an , interpretation would too' narrowly define the PUC's
6

authority , in view of the probable legislative intent to shield.

the public from the effects of management's unchecked discretion
. ..

- . . , . _.

in the limited realm of capital spending projects that are so
-

. . _ . . . . . .. _.
.- . _ _ _ _ - ._ .

large in relation to the company's , internal funds as not to be
sustainable without external financing. While this is a severe~~

intrusion upon matters that, in an unfettered, competitive, free
enterprise economy, would normally be within management's

dominion, public utilities are not models of competitive
/

monopolies,'have been subjected to a uniquelybehavior, and, as

compchhensive regulatory scheme. Accordingly, the PUC has

. authority under the securities registration statute to disapprove
'

the proposed issuance of securities, based upon PECO's credit and
--~-%_,

; prospects. The action of the PUC is consistent with the
) -

'
|

|

6
| But see Public Service Co. of Oklahoma v. State, 645
| P. 2d 465 (Okla. 1982); Kelly v. Michican Public Service

Commission, 412 Mich. 385, 316 N.W. 2d 187 (1982); Acceal of
| Public Service Company of New Hamoshire, 454 A.2d 435 ( N . II .
| 1982).
i

|

|

!
J-145-8 i
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.- ./ .- 7'7 cegulatory power which has been vested in it by the legislature .

/ ,

_ . -

n /

Order reversed.

Mr. Justice Larsen and Mr. Justice Zappala concur in the result.

Mr. Justice Nix did not participate in the consideration or"

decision of this case.

7
Other issues raised in the instant appeal are not

presently reviewable. As part of its order declaring the-

unavailability of registration for securities to finance the
construction of Limerick 2, the PUC directed that, if
construction of that facility is suspended or cancelled, PECO
must file an energy conservatiory plan designed to avert the need
to . install other additional capacity, thereby offsetting the
relinquished generating capacity of Limerick 2. The need to
review the scope of PUC authority to require such a conservation
plan is negated by PECO's having taken the position that it has
no objection to filing the requested plan.

Further, the opinion accompanying the PUC's order
contained criticism, of an advisory nature, . directed at PECO's
decision in 1976 and 1978 to defer completion of the Limerick
facilities. Such mere criticism, however, does not constitute an

' adjudication and cannot be reviewed on appeal.

Similarly, the opinion included a stateme'nt of the
PUC '.s. ___i n t e n t ion- t o_..d eny , __in._ any_ s ubs equ e n t_._. r a te... ,ca s,e ,

f,_ comp.e ns a t ion . to._ PECO_ f or__ any._ f und s..'.th ethhf t e rf..us e d-to . . con t i rju e
, cons t ruction . of- Limerick---2., _ such-compens5Y1on be ing _ known as, t.he,

,

Allowance for Funds Used During Construction ("AFUDC"). This
statement of intention is likewise not an adjudication, and the
AFUDC issue is, thus, not ripe for' review.

. J-145-9
'. .
-
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Robin: May 25, 1983n

' Theatts'chTedisacopyofthestatement ~

Tim Weston read at the DRBC meeting today

about Pt. Pleasant and as justification

for the following vote which tabled for

" future consideration" action to approve

,

a well for a project in Newtown Twp., Bucks.

(1st page attached). (Not in the NWRA

service area).
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The Commission notes that recent development and actions in

Bucks County have raised serious questions and confusion regarding

the planned commitments of the parties involved to develop and

management water rescurces in the Bucks and Montgomery County area.
'

To a substantial extent, actions by the Commission to approve
n

water allocations and projects in these two counties have been pre-

dicated on the assumption that these plans or commitments will be

carried through to fruition.

At this point, DRBC doesn't wish to add to the confusion or

to int >triere with the current process by the parties as they sort

out their positions. In order to present the status quo, and allow

time for the parties to make their decisions this Commission deems

it prudent to table further action on pending projects affecting

water resources--especially ground water resources in these two

counties--until the plans and commitments of the parties are clari-

fled.
. ..

The decision on what actions should now be taken is, at least

initially, a matter for consideration by the local parties involved.

This Commission does not want to second-guess the decisions they

might make regarding.any alternative or course of action. Nor do

we wish to second-guess the possible outcome of proceedings in

other forums to determine or enforce the rights and interests of

any of the involved parties.

j It should be recognized, however, that any alternatives or

actions proposed which fail to recognize the legitimate rights
t

and interests of all involved citizens and water users in the

shared water resources of this basin will not likely form the

basis for f avorable action by the Commission.

The responsibility for decision at this point lies with

the parties involved. The Commission will, of course, make

available to the parties its information, technical assistance,

and offices, to the extent requested in the interest of

assisting these decisions.

For thic reason I would move that this matter be tabled
.

for future consideration by the Commission.
.
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DOCAET NO. D-80-78 CP

del. WARE RIVER BASIN C0' MISSION

-Ground Water Protected Area'

,

Indian Rock Water Company - Newtown Artesian Water Co:pany
* Cround Water Withdrawal - Colden Acres Development - Well No. 21

Nevrovr. Township. Bucks County, Pennsylvania

r.
PROCIEDINCS

.

i This is an application referred to the Con =ission, pursuant to an

Adginistrative Agreement under Sections 2-3.4 (a) and 2-3.7 of the Ad inistrative
Manual - Part II, Rules of Practice and Procedura, by the 5ucks County
Department of Health on behalf of the Tennsylvania Department of Envirce.

. tental Resources (PADIR) on October 17,19S0. for. an allocation of ground -
water and review of a ground. vater withdrawal project in the protected area.

,

The project was approved by the TADIR on Leee her 22. 1950. but'it is
withholding its permit'(No. 0980507) until the pro,,ect is approved by the
DRBC.

The application was reviewed for incl'sion of the project in theu

Comprehensive Plan, approval under Section 3.3 and f or a withdrawal pensit
under Section 10.3 of the Delaware R2ver lasin Ccenact. hseause of t'rt inci
of adequate geohydrologic da:a and analysis of eff ects en ex2st:=g grounc
water supplies and the aquifer withdrawal limits, tne ap:11 rant was
required to conduct additional pumping tests in the susser cf 1981 and cceply
with the requirements of the protected area reFulations. Supolementa.
technical information for the application was received f rom tne applicant on
January 4'and 21. 1982 April 15, 26 and 30. 1982, and April 15, 1981.
The' Bucks County Planning Commission har been notified of pcmding action or
this docket and.has not expressed objection to approval by th,e DK3C. A'

public hearing on ,this. project was held by the Delaware Kiver Essin Cce-ission
(DRBC) on May 25, 1983.

a

e

DESCE1? TION

Purpose.-- The pu: pose of this project is to censtruct and-operate a~
new water supply system to serve the propesed Golden Acres residential.develer .
men,t consisting of about 1,230 na4+= esti=ated to oe cc paet ed an about

nge_y.3ars. The propesed Well No. 21_ vill su M y the water requirements for
those.ug ts that are expected to be graJLlerad vit.hir...thr+e tm f.Lve ye ars.
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