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permitted by the NRC and NYPA) as a reactor operator, and
regardless of any less stringent follow-up plan imposed by
the Board, Mr. Manning will have to couply with the
follow-up drug testing plan reguired by NYPA.

B. NYPA Has the Authority to Devise the Follow-Up
Plan Set Forth in Paragraph 3 of the Settlement

Agreement
The NRC has required, in 10 C.F.R. Part 26, that all

licensees of nuclear power plants establish and implement
written policies and procedures designed to assure a
reliable and trustworthy work force and a drug-free
workplace. Consistent with NRC regulation, the
FitzPatr. “k plant has a FFD Program which was accepted by
Mr. Manning’s labor union. Both Part 26 and the
FitzPatrick FFD Program direct NYPA to establish a follow~
up program for a person such as Mr. Manning who seeks to
return to unescorted access status.

In addition to the regulation requiring the
establishment of a follow~up drug testing plan, NYPA has
the authority, as Mr. Manning’s employer, to administer
all applicable FitzPatrick policies and procedures. The
conditions set forth in Paragraph 3 of the Settlement
Agreement represent a proper exercise of NYPA’s management
discretion to establish the conditions under which Mr.
Manning may continue his employment at FitzPatrick.
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MANNING'S SUBSTITUTE LANGUAGE SERVES
NO USEFUL PURPOSE AND UNDERCUTS
NYPA'S RIGHTS AS AN EMPLOYER

Mr. Manning suggests that "a proper settlement ...
would be to eliminate paragraph '3’ thercof and to
substitute language that would obligate NYPA to provide
the drug testing program for Mr. Manning as set forth in
the Modified Manning Order and any future orders of the
Board in regards thereto."

Any language along the lines of that suggested by Mr.
Manning would (a) attempt to remove management
responsibility from NYPA and place it in the hands of a
third party and (b, be meaningless because, as stated
above, NYPA will, in any event, implement the plan it

feels is appropriate (i.e., the one set out in Paragraph

3).
Iv.

THE PLAN CONTAINED IN THE SETTLEMENT
AGREEMENT 18 NOT IMMUTABLE

Paragraph 3 of the Settlement Agreement enables NYPA
to deviate, with NRC concurrence, from the testing
schedule i%t established for Mr. Manning. Thus, if NYPA
receives credible evidence that the testing schedule has



become inappropriate for Mr. Manning, a mechanism ig in
place for the follow-up drug testing plan to be amended.
Evidence that may be developed at Mr. Manning’s hearing on
the Manning Order could well constitute infcrmation which
brings about & reconsideration of the terms of the NYPA-

mandated follow-up drug testing plan.

CONCLUSION

For the foregoing reasons, Mr. Manning’s reguest that
the Board deny NYPA’s and NRC Staff‘s joint motion for
approval of the Settlement Agreement should be denind, and

the Settlement Agreement should be approved.

Respectfully submitted,

Gerpld C. Goldgkein

Couhsel for New York
Power Authority

Counsel for New York
Power Authority

Dated: November 4, 1991
New York, New York
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