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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY & LICENSING BOARD

In the matter of:

CLEVELAND ELECTRIC ILLUMINATING :
COMPANY : Dock Nos. 50-440

50-441

(47}
r

(Perry Nuclear Power Plant,
Units 1 & 2)

4350 East-West Highway
4th Floor
Bethesda, Maryland

Monday, Mav 9, 1983

A telephone conference call in the above-
entitled matter was reconvened at 10:16 a.m., pursuant to
notice.

BEFORE:

PETER BLOCH, Administrative Judge.

JERRY KLINE, Administrative Judge

GLENN BRIGHT, Administrative Judge

O O
= A






ey
Fat

PROCEEDINGS

JUDGE BLOCH: This is Peter Bloch, chairman of
the Licensing Board for the Perry Nuclear Power Plant, Wwitn
me this morning 1s Judge Kline and Judge Bright. Ann Riley

15 our reporter,

would the parties please identify themselves for
the record? For the applicant,

MR. SILBERrRG: This is Jay Silberg of Shaw,
Pittman, Potts and Trowbriage in washington ftor the
applicant.

JUDGE BLOCH: For intervenor Sunflower Alliance.

MR. WILP: This is Dan wilt. I rspresent
Sunflower Alliance.

JUDGE BLOCH: Dan, we would appreciate it i1f you
would speak up. It's very hard to hear you.

MR. WILI: All right. Can you hear me now?

JUDGE BLOCH: Y

®

. 4

MR. wILTI: FThank ycu.

JUDGE BLOCH: Thank you for your apclogy.

Ms. Hiatt for OCRE.

MS. HIAIT: Sue hiatt, representing Chioc Citizens
for rResponsiple Energy.

JUDGE BLOCn: And for the staft.

MR. CUTCHIN: This is Cutchin, Oftfice of the

Lxecutlive Legal Director, and 1 respresent the staff.
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JUDGE BLOCH: Mr. wilt, we appreciate your
apoloyy. On the other hand, our hearing obligation is
important., It's the same as appearing before a hearing that
was convened on the site., We havs several lawyers, three
Judges, and a reporter waiting. We trust that you will be
able to maxe your heariny obligations in the future.

MR. WILT: 1 wikl, ®iE,

JUDGE BLOCH: The agenda for tcday is a variety
of matters that have been raised by motion by the parties
plus twe guestions that the Board wishes to ask to obtain
some 1ntformation. The oraer of the agenda is the Board
lnquiries, the mction for reconsideration filed by the
applicant, the motion to hold the record open filed by
OCRE, the motion for stay and for summary disposition filed
oy OCRE, tne Sunflower request for stipulations, and tne
Suntlower request for 1ssuance of subpoenas.

Are ther2 any necessary additions to that
agenda?

MR. WILl: I woula like to add one item. This 1is
Dan wilt, 1 would like to aad to thne agenda the guestion of

the availability of 3jcing out to tne plant site one more

(r
i

Saturday to review documen

JUDGE BLOCH: Are you asking for a continuance,

' +
O out to the

MR, WILTI: NO, S1r. We want to

A’.
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Perry plant one more Saturday in order to review documents
on Issue 3.8 that are at the Perry site.

JUDGE BLOCH: Mr. Silberg, is that a problem?

MR. SILBERG: Yes, sir. We are prepared to
discuss that. We can do that at the end of the call.

JUDGE BLOCH: Let's add it at the end.

The two Board inguiries are an attempt to obtain
information which would help us to decide whether or not to
declare a sua sponte issue.

The first inguiry is: To what extent does the
simulator training for operators of the Perry reactors
include training in differentiating different kind sof
instrument failures frcm transient or accident conaitions?

And th2 second gquestion is: To the extent that
some kinds of instrument failures are not simulated during
training, please explain whether the omission 1is
detrimental to the safe operation of the reactors.

These guestions, of course, are primarily for
the applicant and for the staff. And we would just ask tnat
they be answered expeditiously without setting a date.

Are there any guestions concering those Board
inguiries?

MR. SILBERG: We assume that the text will show
up 1n the transcript. 1 am ooviously not preparasd right now

to even repeat what 1t was you asked. But we will certainly
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provide answers to them.

JUDGE BLOCH: I think we can trust that it will
be in the transcript.

Mk. CUTCHIN: The staff will be prepared to
answer them as expeditiously as possible once we see them
in writing.

JUDGE BLOCH: Thank you, Mr. Cutchin.

The second question is the motion for
reconsideration filed by the applicant. On this gquestion
the Board is going to request brief oral discussion on only
one aspect of this motion. The aspect of the motion i3 the
applicability of 10 CFR Part 50 Appendix B, Section II.
lhis 1s the section cited by applicant on page 7 of
applicant's brief. And we believe that it was not res»onded
to by the intervenors.

Since this argument was made by tne applicant, I
would like Mr. Silberg to address it briefly at the outset.

MR. SILBERG: Okay. I don't have a copy of the
pbrief in front of me.

JUDGE BLOCH: May I ask, Mr. Silberg, would it be
helpful to you -- it may e to the other parties -- if we
nad a 5S-minute recess to nave you review this before
argument?

MR. SILBERG: That would be fine. Or we can put

this to the end of tne call and I will get a copy of the
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1 brief i1n front of me. Wwhat page is that on the brief?

. 5 JUDGE BLOCH: 1It's page 7 of your brief.
3 May I ask 1f the other parties would prefer a
4 5-minute recess so they can familiarize themselves with the
5 material?
5 MR. WILI: I would. This 1s Dan wWilt. Could you
; please identify the motion in question here?
3 JUDGE BLOCH: Applicant's motion for
9 reconsideration, filed April 14, 1983, concerning the
10 polymer guestions.
11 MR. WILT: Okay. Yes, 1t would be nelpful to me
12 if 1 could find the motion,
13 JUDGE BLOCH: Okay. It's 10:20. we will take a
14 5-minute recess and reconvene at 10:25 on my watch.
‘ 15 MR. SILBERG: 3hall we hold on the call?
14 JUDGE BLOCH: Please hold. Don't leave the line.
17 (Brief recess.)
JUDGE BLOCH: This hearing 1s reconvened.

19 Mr. Silberg.
29 MR. SILBERG: The point that we were trying to
21 make on page of cur April 14 motion was that there are no

requir2ments in tnhe NRC regulations that these types of
23 programs be developed prior to their need. And in fact, the
language that we recoraed from Appendix B says the program

25 should be established at the earliest practicable time



consistent with the schedule for accomplishing the
activities,

And if you look at the footnote at the very
beginning of Appendix B, it is clear that the Appendix B
requirements, footnote 1 says -- well, the term "“applicant"
is used in the criteria, the requirements are, of course,
applicable after such a person has received a license to
construct and opera*e a nuclear power plant, That tells me
that Appendix B is, in fact, designed to set forth the
criteria for people who are already operating their plants
and not just people who are filing applications.

So that when Appendix B Section II talks about
establishing a program at the earliest practicable time
consistent with the schedule for accomplishing the
activities, that tells me that when you have a surveillance
and maintenance program which is designed to examine things
after operation starts, that you do nct have to create that
prograin prior to operation.

JUDGE BLOCH: Mr. Silberg, hcw do you square that

MR. SILBERG: The Board's order, 1t seemed to us,
was that the program woula have to be completed long before
tuel loading. If that were not the case, thers would not be
adequate time to nhave elther summary disposition or further

evidentiary hearings without risking the issuance of an

812
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initial decision would be delayed beyond the fuel loading
time,

JUDGE BLOCH: Mr. Silberg.

MR. SILBERG: Yes.,

JUDGE BLOCH: How do you square your
interpretation witn the very first sentence of the
introduction, which says these things are to be included in
the preliminary safety analysis report?

MR. SILBERG: The second sentence says these
things are to be included in the final safety analysis
report. The level of detail obvicusly varies with the stage
in the proceeding, but I think if you look at Appendix =--
at footnote 1 to Appendix B, that tells you that some of
these criteria will be applicable after the time you file
your FSAR and indeed arter the time that you receive your
operating license,

JUDGE BLOCH: Okay. And then you have already
filed your FSAR, 1s that right?

MR. SILBERG: That's correct.

JUDGE BLOCH: Now, isn't it possible to interpret
the sentence you are referring to to say that if 1it's not
practicable -- that 1s, 1f you hawve some serious reason =--
now, you have mentioned the $100,000 expense that's
possibly a ground for i1mpracticability or possibly that you

cannot have a plan for an element of the plant that you
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haven't decided on yet, then you don't have to do it until
it becomes practicable.

MR. SILBERG: Consistent with the schedule for
carrying out those activities,

JUDGE BLOCH: The earliest practicable time
consistent with the schedule for accomplishing these
activities., In other words, if it's impracticable, you
don't have to do it either because, let's say, it's too
expensive to do 1t early because you don't know enough
about it or perhaps it's impossible because it has to do
with an element of the plant that you haven't even decided
on yet,

MR. SILBERG: I think that is one possible
reading. I think under the terms of that reading, we would
prevalil. The alternate reading, which I think may be
somewnhat preferable, although I don't know that I can
support that formally, 1s that consistent with the schedule
language to set the minimum time and that the earliest
possliole language 1s aaded on over and above the schedule
time. In other words, you first look to see what the
schedule 1s and then you determine how early it 1is
practicable, taking 1nto account when those activities will
pe carried out,

But on eitner interpretation, I think our view

would prevail.

A Y ASSOCIATES
625 1 treet, N.W, - Suite 1UUG
washingtan, P.C. 20006

2U2) 293-3950



11

12

13

in

815

JUDGE BLOCH: Okay. Could you address the reason
that it's going to cost, I pelieve you said, $100,000 extra
to do the portion of the QA/QC programm on polymers now
rather than after fuel load?

MR. SILBERG: Yes, sir. There are, as you well
appreciate, many, many, many procedures which must be
developed prior to fuel load. The normal way that the plant
proceeds in developing these procedures, using their
resources, is to develop those which are needed earlier
followed by those which are needed later.

The plant has laid out a schedule in which they
are preparing the various procedures, and that schedule is
tied to the time when those procedures are needed. The
maintenance and surveillance program, which is an
in-service procedure and one which would not in any event
be carried out until some time after the plant became
operational went i1nto coperation, is obviously not needed
until well after procedures which are needed for testing,
for fuel loading, for power ascension testing, et
cetera.

Therefore, the resources of the plant staff are
being devoted to aevaloping those procedures which are
needed now and in the near future, Tnose procedures which
are needea later will pe developed upon a time frame

consistent with their need.
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JUDGE BLOCH: So to be clear, your problem is one
of capacity.

MR. SILBERG: That's right. If we were to develop
these procedures now, we will have to go outside the
company and bring in aaditional consultant nelp over and
above that which we would otnerwise be using, at obviously
additional cost. And we don't think that those costs are
warranted, particularly where we have a system which calls
for procedures to be developed when they are needed and
also wnere we have, we think, laid out the criteria which
will be used in developing those procedures.

Moreover, I would think the mcre experience
people have 1n other plants which are already operating,
the better our procedures will be. And since we will not
need this particular procedure for some time, perhaps 2 or
more years, it would certainly make sense to avail
ourselves of the experience which is being generated in
operating plants, and factor that experience into the
procedures as they are developed rather than to write the
procedures now and then have to go back at a time which 1is
closer to the time the procedures will be needed and redo
them based on data which is available at that time.

JUDGE BLOCH: Have you completed your ocral
argument on this point, Mr. Silberg?

MR. SILBERG: Yes, sir.

T A g L G ¢ ~ 7 B
A YL 3 AS [ATLS
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JUDGE BLOCH: Mr. Wilt, do you wish to address
this point?

MR. WILT: No, sir, I do not.

JUDGE BLOCH: Ms. Hiatt,

MS. HIATT: Yes. First, I would like to state
that we are unaware that a cost-benefit analysis needs to
be performed, wnhetner applicants will decide whether or not
or when to comply with the Commission's regulations and the
Board's orders.

JUDGE BLOCH: The real question is what the
section in Appendix B means.

MS. HIAIT: Yes, I am going to address that. The
guestion states that the applicant shall establish as early
as practicapcle time consistent with the schedule to
accomplish the schedules in the guality assurance program.

I think what we need to define is the word
"activities.," Since this 1s a contested issue before the
Board, the activities, in my mind, would include not only
the actual inspection and maintenance of the plant itself
but also tne necessary litigation which must be conducted
in order to determine the adequacy of such a program. And
anything less than a complete public hearing on this matter
woculd be a vioclation of the Appeal Board's ruling of
ALAB-298, which states that a board may not delegate an

1ssue to the staff tor resolution,

1625 1 Street, N. W, - jite 1004
washington, D,C., 20006

212) 293-3950
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JUDGE BLOCH: Ms. Hiatt, in your filing I think
you raised the question about the practicability of
inspecting polymers within electical conduits. Is that
correct?

MS. HIATT: Correct.

JUDGE BLOCH: Could you tell us what basis there
1s for believing that that 1s a problem?

MS. HIATT: Well, it is my understanding that
condults are not transparent and that if you were to
conduct a visual inspection on the condition of the cable,
it would pe guite difficult.

JUDGE BLOCH: Am I correct, though, that there
are a number of access points; and if there are access
points, 1s there a real physical difficulty? You think
inspecting the access pecints would be a sufficient sample?

MS. HIATT: That depends on whether the access
points are located at the places in which the radiation
levels are such that the degradation would be caused and 1if
other types of monitoring are performed, such as measuring
of electrical insulation resistance.

Some of the material submitted by applicants to
the Sandia study indicate that this property has not
degraded gquilte as much as the mechanical properties. So it
would not really aetect the actual degradation of the

insulation, whereas 1f a certain event, such as a
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mechanical or seismic loading tyre of event were to occur,
tne properties of the insulation woula be affected, perhaps
resulting 1n short circuits between the wires but the
electrical resistance test would not have detected them. So
I think that is really a problem,

JUDGE BLOCH: You are saying even wlith access,
the tests for the jacket are not adequate?

MS. HIATT: They are not adequate to detect
degradation of the polymers.

JUDGE BLOCH: Ckay. Thank you. Have you completed
your argument?

MS. HIATT: Yes.

JUDGE BLOCH: Mr. Cutchin,

MR. CUTCHIN: Wwell, Mr. Chairman, I will just
supplement slightly what has been said by applicant, and 1
would have to repute what 1s said by Mrs. Hiatt as far as
the applicapvility of the QA program, because 1 think in the
introductory porticn the words state those things to which
the quality assurance program applies, and I don't think
that can be used to argue that the activities include
litigation,.

1 think the fact of the matter is that in
practice these programs have not been required to be
submitted ror review.

JUDGE BLOCH: Mr. Cutchin, before you go to that
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argument, I don't understand the first one,

MR. CUTCHIN: If you look at the first one,
quality assurance does not include requiring the activity
of litigation. It says what things the activities do and do
not include -- and they have to do with activities like
design, purchase, fabricating, maintaining, refueling,
modifying; not in litigating.

JUDGE BLOCH: Where does it say that those are
activities? We are trying to define it.

MR. CUTCHIN: In the introduction., And I don't
know which version you are reading from, but it is included
in the first paragraph. It says, the pertinent regquiremeats
of this appendix apply to all activities affecting the
safety-related functions of those structures, systems, and
components. And then it goes on to identify what those
activiites include.

And all I am saying is those activities do not,
contrary to the argument of intervernor, include
litigation.

JUDGE BLOCH: Were you just reading from the
first paragraph?

MR, CUTCHIN: I am r=2ading from the first
paragraph of Appendix B, entitled "Introduction."

MR. SILBERG: It's actually the second paragraph

of that introcuction,

TAY £ ASSOCIATES
1625 1 Street, N, W, = Suite 1004

Washir ;ton, D.C. 200086
2 ) 29323950
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MR. CUTCHIN: I am reading from the soft-bound
pamphlet rather than from the looseleat version., But it
does in mine include the first paragraph. I don't believe
there has been any change in 1t recently.

JUDGE BLOCH: In case 1it's in the second
paragraph, whicn I amn looking at in the looseleaf, could
you read it slowly again?

MR. CUTCHIN: Yes. "The pertinent requirements of
this appendix apply toc all activities affecting the
safety~-related functions of those structures, systems, and
components., These activities include design, purchasing,
fabricating, handling, shipping, storing, cleaning,
erecting, installing, inspecting" =--

JUDGE BLOCH: Okay. I have it. I see your point.

MR. CUTCHIN: All I am saying is when you look at
the term "activities" -- and 1 am saying in practice, the
starf nas not indeea required either the submissicn for
raview tc tne licensing staff of some of these procedures
until well toward the end of the licensing process.

And we are in agreeement with the licensee that
there is no requirement to have these programs available as
long as they are comnitting that these programs will pe
developed in accordance with certain criteria. And that
they have committed to do. Especially procedures and

programs of this type normally are not submitted to the

TAYLOE ASSOCIATES
1625 | Street, N.W, = Suite 1JU4&
W ashinyton, D.C. 20406
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staff, but indeed are reviewed by the inspection staff in
the field.

And so unless there is some safety justification
for requiring that these tLhings be submitted in detail and
litigated in advance, it appears to be a monumental waste
of time and resources. And there has been apparently no
sufficient challenge to the criteria that would indicate
that development of such a program in accordance with these
criteria would create safety problems.

JUDGE BLOCH: Mr., Cutchin, could you briefly
commnent on the problem of accessibility and inspectability
of polymers?

MR. CUTCHIN: I think again there is speculation
there, because if we go back to the beginning of this
contention, there has been no showing that the degradation
is likely to occur to these particular cables and so forth.

You know, we started out by saving where tne
highest radiation fields were and what level of raaiation
material would tolerate before being subjected to
degradation at all. And the Board nas said that even
degradation does not show up the presence of a safety
problem. And the Board's calculations as well show that
thers are a number of years after the plant starts up, even
including the uncertainties 1n the Board's calculations,

before such a program is even likely to be neeaed.

TAYLOE ASSOCIATES
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JUDGE BLOCH: Mr. Cutchin, I understand.

MR. CUTCHIN: But you would have to be talking
about specific areas on inspection, and I personally am rot
aware of the manner in which the inspections are done., But
to say that some of the cable goes through conduits does
not necessarily mean that it is going to degrade in the
conduit and then suffer mechanical damage because the
conduit itself would be providing mechanical support, if
you will,

But that again is pure speculation. I think
unless you are talking about a specific piece of cable
subjected to a specific radiation level and then are able
to point to how it would degrade and whether over the life
of the plant in the locations at which the cable will be in
the plant it 1s likely to degrade to the point that one
needs to worry about inspecting tha% particular piece of
cable, because it 1s a fact not every piece of cable and
every polymer in the plant is likely to be inspected,
period. It's going to be determined on the basis of what
the raaiation levels are and what the gualification
information is,.

JUUGE BLOChH: Thank you.

Mr. Silberg, would vou like a very brietf
rebuttal only to new matters raised?

MR. STLBERG: Twe things., I was looking for the

TAYLOE A CIATE
Now, = Sulte LU0S
% ashingtan, O,C, 204006

33.3951
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reference in our motion to the $1u0,000., And what we
actually said was estimated in the hundreds of thousands of
doillars. So that raises the ante a little bit,

JUDGE BLOCH: I guess I discounted it because it
wasn't accompanied by an alfidavit,

(Laughter)

MR. SILBERG: The other point I would like to
make was that we did say by affidavit that the program that
we described would be sufticient to detect any significant
degradation., That affidavit showing is essentially
unchallenged by anytning approaching a similar evidentiary
presentation. And it seems to me that to deny
reconsideration pased on speculation in the face of
evidentiary showings by affidavit =-- I do not think it is
warranted.

JUDGE BLOCH: May I ask, do they specify in the
affidavit the method by which it was possible to inspect
those polymers?

MR. SILBERG: The affidavit outlined the program
element of an inspection prograin and stated those are
consistent with industry guidelines. It then went on to
state that those surveillance and maintenance program
incorporating those elements should detect any significant
degradation of polymer materials.

JUDGE BLOCH: Do you know the metnod that would

TAY ¢ ASSOCIATES
1625 1 Street, N.w, = Sulte 1004

w asnington, D.C. 20006
2J2) 293.3950
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be used?

MR. SILBERG: It would be a variety of methods
used, depending on which particular aspect one is looking
at, It would certainly use Megar checks to detect
electrical insulation properties and visual inspection to
detect i1mpairment of mechanical properties, They will have
test portions of cables in various areas which will be
periodically removed and sampled in the laboratories.

These are all details that will be included in
the program when it 1s developed, and those are common
aspects of these kinds of surveillance programs. And my
understanaing is the program will include all those and a

lot more,.

ASSOCIATES
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JUDGE BLOCH: Ms. Hiatt, brief rebuttal? i

MS. HIATT: Yes. Mr. Silberg talked about the
appropriateness of material presented by affidavit, but he
has just presented his speculation of what a surveillance
and inspection program will actually constitute, but none of

this material was included in the affidavit.

MR. SILBERG: I was asked that question by the

MS. HIATT: Yes, sir, but the whole point is

the quality assurance program, inspection, maintenance and

address polymer degradation or anything specific whatsoever.
It merely addressed the commitment by applicants to meet
the criteria of Reg Guide 1.33.

I really don't think that's adequate because of
some of the problems that exist in detecting polymer degrada-
tion. I really don't think that can be accepted as an
adeguate surveillance and inspection program.

JUDGE BLOCH: Mr. Cutrhin, brief rebuttal?

MR. CUTCHIN: Mr. Chairman, I think I've stated

about everything I have to say, and I think I'm willing to

stand on the papers that we filed. I think if the Board is,
indeed, going to change the practice over any that I'm aware
of to require this early development and detail for litiqationl

without any safety showing on the part of the intervenor, and
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even where the Board by its own calculations appears to be
. 2 rather convinced that this cannot become a safety problem
3 . for a number of years after the plant has started, it is

4 goinc, I think, a little bit far, and on that I will stand.

5 JUDGE BLOCH: Off the record. :
6 | (Discussion off the record.) |
7 (A short recess was taken.)

BU #2 8 JUDGE BLOCH: The Board is prepared to rule.
9 fhere are two branches to the motion for reconsideration or

10 clarification. The first deals with the schedule for comply—.
11 | 1ng with the final environmental qualification requirements,
12 With respect to that branch of the motion, we were reluctant

13 | to promulgate our own interpretation of that time schedule

&

without briefs by the parties, and we therefore, in our
15 order, required a stipulation from the applicant concerning

16 the schedule that it would comply with.

140

17 We're fully satisfied with the applicant's state=-

POk

18 ment that it basically agrees with our interpretation of

oo

19 the filing deadlines, and we don't intend to preclude the

applicant from seeking an extension from the Commission itsel

BAYONNE N C
~
o

21 We, therefore, accept the applicant's brief as ;

PENGAD CO

22 a fulfillment of the requirement concerning scheduling, and
23 rescind any need for further stipulation.
21 With respect to the other branch of the motion,

we are persuaded by applicant's citation to Appendix B,

~N
wn
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Roman II, and believe that under the circumstances of low
risk from embrittlement during the early years of operation
of the plant, that it should not now be necessary for the
applicant to complete his quality assurance plan on polymer

degradation.

However, in making this ruling, we will require
that the applicant instead submit to us brief affidavits
stating the tests that they now intend to include in the

quality assurance program, and an expert opinion that those

tests are adequate to detect electrical embrittlement.

In addition, the affidavit should contain a
statement concerning the ability to gain access to key loca-
tions in which degraded polymers might be present, what
the condition of that affidavit affects, do we grant the

applicant's motion for reconsideration concerning the polymer

question, and except for the reguirement of the affidavit, |
rescind any further requirements under our order on summary
disposition concerning polymers.

Are there any guestions that must be asked about

the order that has just been issued?
MS. HIATT: Will this be issued as a written order?!
JUDGE BLOCH: No. The Commission's rules now
permit that a ruling made on the record is an adequate answer
to a written order. Is there an aspect of the order that

you would like to have clarified in order to assist you in
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knowing whether to appeal?

MS. HIATT: No, not really. I was just wondering

if it would be issued as a separate written order.

JUDGE BLOCH: If there were some reason to do so
we would consider doing it, but I don't at this point under-
stand the reason to do it. Are there any other necessary
clarifications?

(No response.)

There being nona, the next item on the agenda
is the motion to hold the record open because there might
be witnesses on quality assurance. We deny this motion
because there are no names now available, and the motion to
reopen the record can be made if there's grounds for it in
the future.

On the other hand, we appreciate this filing
from OCRE because it gives as early notice as possible that

a possible problem might arise later. We trust that all of

|

the parties will do their best to make sure that this problem,

|
]

1f it becomes tangible, will be resolved as early as possibie.

For example, we would hope that OCRE would
consult with the staff if these witnesses are known to the
staff so that an effort will be made to make ther available
as early as possible to this proceeding.

Are there any questions concerning this ruling?

MR. SILBERG: Mr. Chairman, could you just maybe
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explain i1in a little bit more detail what you mean by
possible problems? That went over my head.

JUDGE BLOCH: OCRE is saying that it has witnessesg
who, for some reason not completely specified, cannot come
forward at this time. The problems could be problems in
terms of the efficient completion of this proceeding. We
would like to hear witnesses concerning quality assurance
as early as practicable.

MR. SILBERG: Okay, I understand, thank you.

(Discussion off the record.)

JUDGE BLOCH: Back on the record. The next
item on the agenda is the motion for a stay and for summary
disposition of the application. The motion for a stay must
be denied without inquiring into the merits of whether or

not a mis-statement has, in fact, bheen made. This 1s a

very complex proceeding, taking the facts that OCRE has given |
on its face.

There was a statement about the use of herbicides |
in materials filed by the applicant, and subsequently, we
have an i1nconsistent statement about that. d 1f we accept

statement, there has been no rapid attempt to correct

the record.

Given the complexity of the record, that might
provide some reason to take an action in this proceeding,

although we will not rule on that now. However, 1t would
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not be grounds to deny the license. Since the license would
not be denied for that reason, there's no reason to hold up
our proceedings, either. That's the sole ground for denying
the stay.

Are there any guestions for clarification of
that?

MS. HIATT: Yes. Could you please explain your
reasoning in why the initial statement would not require a
denial of this license? Under Section 186 of the Atomic
Energy Act, Section 2 =--

JUDGE BLOCH: Could you say the citation more
clearly?

MS. HIATT: Section 186 of the Atomic Energy
Act. These are the items which I cited in 42 USC 22.36, 1
believe, at 10 CFR 50.100.

JUDGE BLOCH: I believe the section of the text

which you omitted by using an elipsis provides a variety

of remedies, and it is the Board's view that a single problem

of inconsistency of the nature that you have pointed out is
just not sufficient to deny the license entirely.

Am I correct that you omitted sections that
stated that there were other remedies also, for these
mis-statements?

MS. HIATT: Yes, there are other remedies, but

it also includes the revocation of a license or permit.
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JUDGE BLOCH: 1It's our judgment, in denying the
stay, that the matter you have pointed out te us, while it
would be serious if you were to demonstrate it, would not
be sufficient for us to deny the license, and, therefore,
we deny the stay of the proceeding.

We wculd point out that the only harm to OCRE

is the harm of participating in a proceeding, which generally

is not in itself grounds for a stay anyway. It's not the
kind of irreparable injury that's required for the granting
of a stay.

Are there any other requests for clarifications
of this ruling?

(No response.)

There being none, I would like to hear a brief
oral argument on the status that ought to be accorded for
the motion for summary disposition. It's a bit unusual
because it's a motion for summary disposition of an issue
not yet admitted to the hearing via contention, and yet,
1t seems to be based on new facts.

I would like to know the most efficient way for
us to treat this motion for purposes of disposition in the
proceeding.

Ms. Hiatt, since it's your motion, I think it
would be appropriate that yvou go first on that question.

MS. HIATT: The motion is, as it says it is, a

|
l
|
|

|
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motion for disposition under 10 CFR 2.749, and all the
provisions in that section should apply to it, and it should
be treated as a motion for summary disposition.

The staff and applicant and other parties have
an opportunity to reply to this within 20 days, the rule
says, and after that time the Board should issue its order
upon whatever sanction is appropriate.

JUDGE BLOCH: Thank you. Mr. Wilt, do you
want to comment on this?

MR. WILT: Yes, Your Honor. I would. I would

like to suggest to the Board =-- I hope you can hear me. Let

me speak up.

I would like to suggest to the Board that a
possible alternative treatment to the issues raised by OCRE
in their motion is to exercise your authority under 10 CFR
2.718(m) and refer the matter to the Office of Inspection
and Enforcement in a show cause proceeding.

I think it has been demonstrated that there are
certain inconsistencies on the record as reported to the
Commission, and I think in light of the seriousness of
the allegations made by OCRE, that a possible alternative
procedure that is available to the Board is to refer the
matter to the Office of Inspection and Enforcement and let
them determine whether or not a show cause order proceeding

should be 1initiated.
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JUDGE BLOCH: You would suggest we do that and under

2.718(a) you would just regulate the course of the
proceeding?

MR, WILT: I would suggest that as a possible
alternative,

JUDGE BLOCH: Which would you prefer we

MR. WILT: I would prefer you do it under (m).

JUDGE BLOCH: Okay, but you would prefer a
referral, or would vou prefer us to take it up ourselves?

MR. WILT: I think I would urge a referral.

JUDGE BLOCH: Have you completed your remarks?

MR. WILT: Yes, Your Honor.

JUDGE BLOCH: I think for efficiency, I1'd like
to hear Ms. Hiatt's comments on that question.

MR. HIATT: Well, I think the referral under
10 CFR 2.200 et seq. is an appropriate alternative. 1
would prefer that the Board address this issue itself as
a licensing board when its jurisdiction is in guestion. And
I believe this 1s within the licensing board's jurisdiction
and it should be decided by the Board as a motion for
summary disposition.

JUDGE BLOCH: Thank you. Mr. Silberg?

MR. SILBERG: Just amnute, I want to make a
note of thise., Okay.

The first thing I would note is that the summary
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disposition motion 1s 1invalid on its face for a number of
reasons. First of all, it's asking for relief which I don't
believe the Board has.

Second of all, it's covering a matter which is
improper format for summary disposition. Let me talk about

the second matter first.

Section 2.759, which governs summary disposition

motions, describes what the scope of those motions may cover,

and it says that any party to a proceeding may move, with
or without supporting affidavits, for a decision by the
presiding officer in that party's favor, as to all or any
part of the matters involved in the proceeding.

Now, the guestion here is whether the matters
which Ms. Hiatt has raised are "matters involved in the
proceeding," and I think clearly, they are. The licensing
board's jurisdiction to resolve issues is governed by
2.760(a), which says that in an operating license hearing,
that hearing is limited to those matters which are put into
controversy bv the parties, and matters determined to be
issued by the licensing board.

That which Ms. Hiatt wants to reso.ve, which
1s the status of the application, has not been put into
controversy by the parties, and it certainly has not been
admitted by the licensing board. So the motion on its face

is really dealing with something that is beyond the scope
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of an appropriate motion for summary disposition. Motions
for summary disposition are supposed to take place after an
issue has been admitted, after there has been discovery on
that issue and basically, the case is ready for a decision.
Here we have an issue which has never before been
presented to the licensing board, and again, it's not clear
whether the issue is the question of the alleged inconsistent

statements or whether the application itself should be ‘

dismissed. But in either event, it's not an issue which has
either been admitted by the Board or been subject to discover;.
So we should not be proceeding forward with summary disposi- |
tion in any event.

It's just as if, when one of the parties sought
to raise a new contention, =-=- you can pick out any one of
the contentions that we've looked at -- shift rotation, for

example, and before the Board had admitted the contention

they filed a summary disposition motion. That would obviously

be an improper pleading at that point in time because there
is no 1ssue pending before the Board on that matter.

The seccnd point that I would like to make 1is |
that questions of material, false statements or enforcement
matters, matters to be handled not by the licensing board but
by other branches of the Nuclear Regulatory Commission. This

ies particularly the case where we're dealing with something

which 1s not otherwise before the licensing board -- alleged
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Ms. Hiatt has heard this. And she can =--

JUDCE BLOCH: Of cours, Mr. Silberc, if there are
responsible company officials who did what Ms. Hiatt stated
they may have done, I take it it would at least be admissible
with respect to their credibility on nther issues.

MR. SILBERG: 1If those witnesses were to get on
the stand and testifv? ’

JUDGE BLOC!i: %ell, I suppose a nattern of misstate#
ment certainly would be relevant even if vou did not call thei
witnesses, wouldn't thev? I guess they would be relevant =-- |
I quess you're correct. It would have to be an issue relat- |
ing to management competence.

MR. STLBERG: And there is no such issue here.

JUDGE BLOCH: That's correct.

MR. SILBERG: So, the appropriate procedure is for

Ms. Hiatt to file a request for order to show cause and the

staff will undertake, in its norm=1 course, to evaluate that.

Indeed, the cases that she cites in her pleading, svecifically
the North Anna case, involved exactly the tyne of procedure |
-- the matter was referred or develoned initially -- I can't 1
recall which in that cast ~=- to the NRC Staff. The Director
issued a decision. The Applicant asked for and received a
hearing before a serarate licensing board, the licensing

board looking at a licensing application that a sevarate

atomic safetv and licensing board. That licensinc board



j1 2

foRm Ta0

BATONNE, N orooz

PENGAD (0

"

12

13

14

15

16

17

18

20

21

22

23

24

25

839

decision was appealed to the 2Appeal Board and ultimately to
the U.S. Court of Appeals for the D.C. Circuit. That is the
aporopriate procedural route,

JUDGE BLOCH: Mr. Silbera, have yvou any problem
with our suggesting that this be considered by the Office
of Inspection and Inforcement?

MR, SILBERG: I would think the most anpronriate
nrocedure would be for Ms. Hiatt to file with the 0Office of
Inspection and Fnforcement. I think if the Board sends it
there, it may qgive some credence to the allegations that are

contained in that document.

JUDCE BLOCH: Well, since we haven't heard anything
on the merits, our sending it there would merely be a routing

action. It would have nothing to do with our decision that it

was meritorious.

MR. SILBERG: In that case, I wouldn't have anv
strona objections to their procedure.

By the way, if the Board is interested, I'll be
happnv to shed some light on the alleged misstatements.

JUDGE BLOCH: At this voint, it would »robablv

cause nore heat than light at this ooint.

MR. SILBFRG: 1It's a fairlv simple exnlanation, but

it's really not relevant.

JUDGE BLOCH: I'm sure we'll see it sooner or later.

Mr. Cutehin.
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MR. CUTCHIM: I would onlv add a couple of things,
Mr. Chairman. I agree that the annrovnriate course for
Ms. Hiatt is to, herself, seek action bv the 0Office of
Inspection and Enfcrcement under 2.206, and I think t