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Subject: DISCUSSION OF NRDC V. NRC, D.C. CIR.
NO. 74-1586 AND CONSOLIDATED CASES
(DECISION HOLDING INVALID NRC'S
ORIGINAL, INTERIM, AND FINAL TABLE S-3
FUEL CYCLE RULES)

Summary: Our brief memorandum of April 27, 1982
informed the Commission that the D.C.
Circuit in a decision announced that day

,

had held that the Commission's Original,
Interim, and Final f.uel cycle rules
(" Table S-3") are invalid because the.

rules do not allow " proper -
consideration" of uncertainties in fuel
cycle environmental impacts. The court
held that the Original and Interim' rules
were al so invalid because of "their
failure to allow for proper
consideration of the health, ,
socioeconomic, and cumulative effects of
fuel cycle activities" in individual
licensing proceedings. The court
interpreted the rules, which did not
examine these effects, as precluding
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their consideration in licensing
proceedings. 1/ The court's 69-page
opinion was written by
Judge David Bazelon.
Judge George Edwards of the Sixth

- Circuit,. sitting by designation,
contributed a lengthy concurrence.-

Judge Malcolm Wilkey filed a 65-page
dissent, which argued that the majority.
had stepped outside its authority in
rejecting the S-3 rule's treatment of
fuel cycle uncertainties. Judge Wilkey
did not address the issue of health,
socioeconomic, and cumulative effects as
treated by the original and Interim
rules. Both Judge Bazelon and.

,
Judge Wilkey agreed that the Commission
had adequately demonstrated that the
models on which the Table S-3 numbers
are based were economically feasible.
Therefore the court dismissed the State
of New York's challenge to the Final'

rule, which rested entirely on the ,

economic feasibility issues.
Judge Edwards would have remanded to the
Commission for further consideration of
economic feasibility.- .

~

We have now had an opportunity to study
these opinions, discuss.their potential
impact with the NRC technical and le'alg
staff, and we present herein some views
and recommendations concerning
- post-decision judicial relief and
actions that can be taken by the
Commission to avoid disruption of past I

d

-1/ Unlike the original'and Interim rules, the Final rule
explicitly requires that environmental statements
prepared in support of power reactor licensing should
take account of health effects and socioeconomic and
cumulative impacts of the nuclear fuel cycle,
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licensds and ongoing proceedings while
post-decision relief is being pursued.
We think a substantial argument can be
made that the court was in error both on
the uncertainties issue and in its

- interpretation of the Original and
Interim rules. We believe the
Commission should recommend that the
Solicitor General seek rehearing and
reconsideration en banc in the D.C.
Circuit. If reconsideration is denied,
the Solicitor General should be urged to
petition the Supreme Court for a writ of
certiorari. The Government has until
June 11 to file a petition for rehearing
and reconsideration. Normally the
court's mandate will not issue until
this period expires. Filing of such a
petition automatically stays the mandate
until 7 days following the court's

' disposition of the petition. The court
may further stay its mandate pending the
filing of a petition for certiorari and
final Supreme Court disposition of the
case. Until the mandate issues, the
Commission's rules remain at least
formally valid and useable in licensing
progeedings. We think it likely that i
the Commission can obtain a lengthy stay
of mandate if it pursues its
post-decision remedies. Because a large
number of licenses are potentially
affected by the D.C. Circuit's decision,
and there is considerable uncertainty
and apprehension among applicants and
licensees as to the Commission's I

,

reaction to the case (a brief licensing
moratorium was ordered by the Commission
when the S-3 rule was last struck down),
we recommend that the Commission issue
promptly a statement of policy
indicating the status of both closed and
ongoing licensing proceedings pending

.
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final resolution of this matter in the
courts.

Discussion: 1. Background

_
The fuel cycle rules which are the
subject of these cases were promulgated3 .

by the Commission as_a means of
describing generally in individual power
reactor licensing proceedings the
environmental impacts of the off-site
uranium fuel cycle operations which muct
be performed in support of the reactor,
if it is licensed to operate. These
operations include mining and milling of
uranium, enrichment and fabrication of
the fuel, and storage, possible
reprocessing, and eventual permanent
disposal of the radioactive wastes. It
is reasonably well settled by now that
because the operation of a power reactor

1, involves a commitment to these fuel
cycle activities, the environmental
analysis required by the National

J Environmental Policy Act (NEPA) as part
of the reactor licensing process must'
address the impacts of the fuel
cycle. 2/ This consideration cannot be
deferred, for example, until the
Commission is engaged in licensing the
actual waste repository that will close
the fuel cycle. Accordingly, rather

-2/ Natural Resources Defense Council v. NRC, 547_F.2d 633,
639-640 (D.C. Cir. 1976), rev'd on other crounds, 435 f

'

U.S. 519 (1978). On review the Supreme Court stated
~

that it is_"hard to argue that (nuclear wastes) do not
constitute ' adverse envir.cnmental effects which cannot
be avoided' or that by operating nuclear power. . .

plants we are not making ' irreversible and
irretrievable commitments of resources'" within the
meaning of NEPA. 435 U.S. at 539.

.
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than have individual reactor licensing
boards repeatedly relitigate the generic
problem of estimating fuel cycle
impacts, the Atomic. Energy Ccmmission on
April 22, 1974 promulgated what we now

- call the " Original" S-3 rule. This rule
set out in " Table S-3" numerical values
for, among othes :hings, radioactive.

effluents from 1 cycle activities .

associated witi annual fuel
requirement (AF. 'r a typical light
water reactor.

The original rule s invalidated by the
D.C. Circuit on J r 21, 1976. Natural
Resources Defense wouncil v. NRC, 547
F.2d 633, later reversed and remanded by
the Supreme Court in Vermont Yankee
Nuclear Power Corp. v. NRDC, 435 U.S.
519 (1978). The D.C. Circuit
particularly criticized the lack of
opportunity for direct confrontation of
witnesses in the rulemaking hearing and
the lack of evidentiary support for the
conclusion, implicit in Table S-3, that
disposal of high-level waste would have
no environmental impact. While the case
was working its way toward reversal, the

,

Commission performed through a special
task force a new environmental survey of
fuel cycle impacts, NUREG-0116, which
for the most part supported the numbers
in the table, while identifying several
sources of uncertainty. Relying on

i NUREG-0116, the Commission promulgated
by notice and comment procedures an i

,

Interim rule on March 14, 1977, which
did not differ significantly from the
original rule. The following May the
Commission,also began a final rulemaking
with extensive public participation,
including hearings, to determine whether
the Interim rule should be made final.
In July 1979 the Commission promulgated

,
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the Final rule. 44 Fed. Reg. 45362
(August 2, 1979). See Attachment A. 3/
The Final rule adopted a revised version
of Table S-3 not much different from the
previous versions. The Table included

. some waste disposal radioactive
effluents from fission product gases,.

which NUREG-0116 assumed would be
released in their entirety during
handling of waste prior to s.ealing of a
bedded salt repository. The Table
incorporated the assumption that once a
repository was sealed there would be no
further release of radioactive materials
to the environment. The Final rule
provides that the environmental impact
statements. for a power -reactor shall
evaluate the contribution of the fuel
cycle "on the basis of impact values set
forth in Table S-3." Thus the Final
rule, like its predecessors,.in effect
precludes furtner consideration of the.

possibility that because of
uncertainties, for example in the
selection or performance of a
repository, fuel cycle impacts might be

- significantly different from the S-3
values. Unlike the original and Interim

'Frules, the Final rule adds: The impact
statement shall take account of dose
commitments and health effects from fuel
cycle effluents set forth in Table S-3
and shall in addition t?.ke account of

-3/ The Statement of Consideration promulgating the Final i
rule extensively reviews the background and rationale
underlying the Commission's fuel cycle rules and should
be consulted for the details which the abbreviated
discussion in this memorandum has omitted.
Judge Bazelon's and Judge Wilkey's opinions also
describe adequately the background of the three rules. i

'

Opinion, pages 12-28; Dissent, pages 5-18.
)

.

|
-

l

| -

1

-
,

i _ ., - _ . - - . _ ._ _.



- .

__ __- __. ___ . _ . _ __ _ _ _ _ . _ _ _

-
e .,

I.
'

.' <
'

.

7

5

economic, socioeconomic, and possible
c'mulative impacts and such :>ther fuelu
cycle impacts as may reasonaaly appear
significant."

- While the final rulemaking was going on,
the Supreme Court reversed the D.C.
Circuit's decision, which the Supreme
Court interpreted as a holding that the*

Commission's rulemaking procedures had
been legally insufficient. 435 U.S. 519
(1978). The Court remanded to the Court
of Appeals to review the Original rule
on tha basis of the adequacy of the
evidentiary record supporting it. The
D.C. Circuit consolidated this remand
with challenges to the Interim and Final

,

rulds and heard argument in September
1980. The decision of April 27, 1982 is

I the outcome of that remand.
.

', 2. Judge Bazelon's Opinion

Judge Bazelon's opinion.for the court
focuses on whether the fuel cycle rules
operate to exclude from the reactor
licensing process the consideration of
potentially significant environmental.

impacts. He characterizes the issues in
the case as:

largely concern [ing] the use of
numerical values to depict the
environmental effects of fuel-cycle
activities. By describing such
effects in this manner, the issue I
arises whether there is more to the
fuel cycle's environmental impact-
than the bare numbers in the Table
reveal, and, if so, whetheri

licensing boards are prevented from
looking beyond the Table to
consider additional elements of the-
fuel cycle's environmental-impact.

!
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One omission from the Table is
explicit recognition of the
uncertainties that underlie the
projected effluent releases. This
omission is particularly glaring in,

~
the Table's treatment of the
long-term effects of solid

,
,

high-level and_ transuranic wastes,
which remain toxic for at least ~

250,000 years. The Commission
expects to dispose of'those wastes,
perhaps by first reprocessing a
portion of them, and in any event,
by burying them in salt mines
beneath the continental United
States. The Tables indicate that
the wastes will have no effect on
the environment after they are-

sealed in salt mines. In effect,
therefore, the Table S-3 Rules
instruct all licensing boards, when
analyzing the environmental impact

'' of a particular plant, to
' conclusively assume that such

wastes will emit no radiological*

effluents into the environment
after final burial.,

Op. at 10, 11. Judge Bazelon~1ater
I indicates that he has at least two

particular sources of uncertainty in
mind:

"[T]he Commission's final
Rule, like its two. predecessors, -

does not permit licensing boards to f
1 consider either the risk that

p6rmanent waste management
facilities will not be developed or.

the risk that they will fail to
perform as intended if developed."

Op. at 28. With regard to the Original
and Interim rules, he also notes the

,
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issue "whether the Table S-3 rule allows
licensing boards to take evidence on and
consider (health, socioeconomic, and
cumulative effects of the projected
releases) in individual licensing

- proceedings." Op. at 11. He concludes
"that the Table S-3 Rules are invalid.

because they fail to allow for proper
consideration of the uncertainties
concerning the long-term isolation of
high-level and transuranic wastes, and
[in the case of the Original and Interim
rules) because they fail to allow for
proper consideration of the health,
socioeconomic and cumulative effects of
fuel-cycle activities." Op. at 11, 12.

In reaching the conclusion that the
Commission's rule treats uncertainties
inadequately, Judge Bazelon begins with
the Supren.e Court's observation in
Vermont Yankee, 435 U.S. 519, 539 (1978)
that in terms of NEPA "It is hard to
argue that [ nuclear wastes] do not
constitute ' adverse environmental
effects which cannot be avoided should
the proposal (licensing of a nuclear
power plant] be implemented. ,. .'"
Judge Bazelon concludes accordingly that
"t.te Commission must fully consider and
disclose the environmental impact of
nuclear wastes during the course of its
decision to license nuclear power
plants." Op. at 30. He analyzes the
S-3 rule as an attempt to implement this
requirement through generic I

,

consideration of these impacts and at
the same time a limitation on other ways
by which impacts might be considered and
disclosed,,primarily by litigation in
individual licensing proceedings.

The opinion then focuses on whether the
zero-release assumption (no releases

|

|

.
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from the repository after sealing)
constitutes a fatal flaw in the S-3
rules. Judge Bazelon considers the
zero-release assumption from two
different perspectives: (1) as a |

'

. factual finding by the Commission that a i

suitable waste repository site will be.

found and will operate without any
environmental impact once it is sealed;
and (2) as a decisionmaking. device "by
which the Commission retains exclusive
responsibility for considering the
uncertainties concerning long-term waste
disposal." Op. at 35.

In reviewing the zero-release assumption
as a factual finding Judge Bazelon
begins by holding that environmental-

risks, " probabilities or possibilities
of environmental damage," are themselves

,

environmental impacts. He states in ai

footnote:
'

When confronting a set of
,

nneertain environmental effects, or
an environmental risk that is
known, an agency's goal should be
to trace each reasonably
foreseeable contingency and
determine, first, the likelihood of
its occurring, and second, the
environmental damage that it would'

entail should it occur. Of course,
precision in this context can only

i
be the ideal, and the detail with

' which an agency must consider and I
disclose the likelihood and nature .

of each contingency'is comewhat
flexible. If a contingency is not
expected to entail a serious
environmental risk less detail-is
required.,

|
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Op. at 37, n. 101. Applying this to the
zero-release assumption as a factual !

finding, the court viewed the assumption
'

as equivalent to a Commission finding
that there is "no significant risk" that

- there may be post-sealing releases from
a repository, not simply a finding that
such releases are unlikely. Pointing
then to the Commission's many
acknowledgements in the rulemaking
record that there are " areas of
uncertainty . regarding both the. .

likelihood of finding a site and the
probability that it will perform as
expected," Op. at 41, Judge Bazelon held
that as a finding of no significant rish
of waste repository failure "the zero
release assumption represents a clear
error in judgment" and is " arbitrary and
capricious." Op. at 42.

Considering the zero-release assumption
as a decisionmaking device, which the
court conceded was probably a better
characterization of the Commission's
intent, the court agreed that the
Commission was free to consider waste
disposal uncertainties generically and,
further, by a generic rule t5~ determine
generic values for " costs and benefits
common to a class of individual actions"
and to " weigh the costs and benefits
against each other to produce a generic-
' net value.'" Op. at 44.

In the abstract, such generic i
structuring of individual
decisionmaking is acceptable as
long as it is based on the agency's
reasoned judgments about how the
generic costs and benefits weigh
against each other. In the course
of such a generic rulemaking,,

however, the agency must consider

|

[

-

.

.aa , .-. c -,a



.

/>-'

,

*
.

.
,

12

.

and disclose the actual i

environmental effects it has
assessed in a manner that will
ensure that the overall process,
including both the generic
rulemaking and the individual

~

proceedings, brings those effects
,

to bear on decisions to take
particular actions that
significantly affect the
environment.

Id. (footnotes omitted). The fault
Judge Bazelon found in the zero-release
assumption, viewed as a decisionmaking
device, is that under the S-3 rule two
environmental costs, the risk that the
repository won't work as expected and-

the risk that such a repository or its
equivalent may never be built at all,
are excluded from nuclear plant,

licensing decisions. This is because
' licensing boards are precluded from

-

considering these risks, being bound by,

the values in Table S-3, while in
'

Judge Bazelon's view the Commission
itself acknowledged the risks but failed
to integrate them generically into the
decisionmaking process. The key
paragraph of the decision is the
following:

The Commission argues that its
consideration and disclosure of
these costs prior to promulgating
the Rule was sufficient under NEPA, f
and that the licensing boards need
not reconsider them. We disagree.
Although the Commission did
consider these. uncertainties, it.
did not do so in a manner that
would allow licensing decisions to
be affected -- cither directly or
indirectly -- by the risk that

.
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nuclear waste will not be
successfully isolated from the
environment indefinitely. After
recognizing that there are
uncertainties concerning the

- permanent storage of nuclear
wastes, the Commission simply ruled
that licensing decisions should be
made on the basis of cost-benefit .

analyses that omitted the costs
represented by those uncertainties.
It did not rule that the costs were
insignificant, nor did it rule that
they were outweighed by generic
benefits that would also be
excluded from licensing boards'
consideration. In effect,
therefore, the Commission directly
contravened NEPA's requirement that
environmental costs be considered
"at every stage where an overall
balancing of environmental anda

nonenvironmental factors is
appropriate." The risks entailed

,

by the possible failure to develop
a successful waste-disposal system
were never part of any " balancing."
They were considered alone, in a
vacuum, and then excluded from the
licensing boards' balancing. The
process that began with the
proposal of the Table S-3 Rule does
not allow the uncertainties
concerning permanent storage to
play a role in the ultimate
licensing decision. That omission, I
and hence, the Rule, which causes
it, constitutes a blatant violation
of NEPA.

Op. at 46. Thus, although Judge Bazelon !
recognizes that the Commission in I

promulgating the Final rule "has
disclosed the nature of many of the

.

|
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uncertainties surrounding the storage of
long-lived wastes," Op. at 48, he
appears to conclude that the Commission,.

nevertheless failed'to give proper
consideration to the environmental costs

- of waste disposal because the rule does
not explicitly allow for those-

uncertainties to be factored as an
environmental cost into the cost-benefit
balance for a power reactor.. 4/ What,
specifically, " proper consideration"
might be the court does not say much
about. Judge Bazelon says only that,
having assessed generically the risk-
associated with uncertainties, the
Commission "must in some manner factor
its assessments into ultimate decisions
to license plants. One way . . would.

be to . . assess and evaluate the.

uncertainties and attendant risks, and
instruct licensing boards to consider

1, and disclose them in a uniform manner."
Op. at 47. Taking note of the
Commission's assumption of complete

,

release of volatile fission products,

!

.

--4/ The court briefly noted that the Commission is
conducting a " waste confidence" proceeding to assess
the likelihood that safe and timely waste disposal will
be available, Op. at 23, note 56, but did not address
the question what bearing this proceeding might have'on
the court's concern that the Commission had not
integrated an evaluation of waste disposal

'

uncertainties into its decisionmak!.ng process.
; Judge Wilkey's dissent described the waste confidence i

proceeding in greater length, Diss. Op. at-25, note 36,
,

; and apparently suggests that any gaps in the S-3
treatment of uncertainties of waste disposal may be

i acceptable in part "because the Commission expected
that long-term effects would be more fully analyzed and
understood after the concurrent ' waste c'>nfidence'
proceeding had concluded." Diss. Op. a. 51.

.
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Turning to the challenges specific to
the Original and Interim rules, that
their operation precluded consideration
of health, socioeconomic, and cumulative
impacts in reactor licensing

' proceedings, Judge Bazelon first notes
that "there can be no dispute that NEPA
requires the health, socioeconomic, and
cumulative impacts of a proposed action-
to be disclosed in an EIS." Op. at 53.
The Commission had argued that even
though the Original and Interim rules
had not specifically required that such
consideration be given, they had not
precluded it either. Although licensing
boards had correctly interpreted the S-3
rule as precluding challenges to the
effluent values in the Table, no board
had ever ruled that a party could not
present evidence that significant health
effects, for example, might be caused by
those effluents. Nevertheless,,

Judge Bazelon found that "[p] rior to
1977 individual licensing boards
interpreted [the rule] to preclude their
consideration of the environmental
significance of the numerical values

-
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listed." Op. at 55, 6/ He concluded
that the Original and, prior to 1978
amendments, the Interim rule
- " effectively eliminated the
consideration and disclosure of the

- health, socioeconomic and cumulative
impacts of fuel-cycle activities," and-

therefore violated NEPA. Op. at 57.

Only on the issue of economic
feasibility did Judge Bazelon somewhat
grudgingly support the Commission's
rulemaking. The Commission had relied
en estimates which projected
waste-management and disposal facility
costs as less than 10% of the capital
costs and less than 5% of operating
costs for a typical reactor. The court
held:

Because these waste-management and
disposal expenses represent a
comparatively small addition to the
resources needed to build and,

operate a reactor, and because a
plant need not be built if it

6/ '

Apparently Judge Bazelon based this conclusion on a
statement by the Commission in the Statement of
Consideration for the Final rule titat-the Original' rule
"at least initially was apparently interpreted as
cutting off further discussion of fuel cycle impacts."
44 Fed. Reg. 45362, 45364. The Commission did not say

'

that the interpretation was authoritative or that it
had ever been imposed so as to cut off any contentions 1

: in licensing proceedings. To our knowledge no such .

| cutoff ever occurred. Apparently the first offer of
fuel cycle health effects material was made by the NRC'

staff on March 30, 1977 in the Marble Hill proceeding,
7 NRC 179 (1978), at 187, and was accepted by the
Licensing Board. ~The Commission's brief cited this
Case.

i
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appears that those expenses will
render the plant unprofitable, we
cannot say that the Commission
clearly erred in determining that
sufficient resources would be

. available.

Op. at 68. Therefore the court
dismissed New York's petition for review
of the Final rule.

Judge Edwards' concurrence in holding
the rules invalid does not add to the
majority's legal analysis, but it
illustrates the intense concern and
distrust which the nuclear power
controversy can arouse. 'Despite-the
Commission's many disclaimers about the

'

S-3 rule's " limited purpose" and
statements that the rule "is in no way
intended to be a tool for choosing among
alternative uranium fuel cycle
technologies," .44 Fed. Reg. 45363,
Judge Edwards' opinion addresses at
length the potential dangers of
plutonium recycle, noting that " prudence
requires this court to assume that
approval of Table S-3 would be read by
the Commission as judicial sanction for
its originally intended -- and now
presidentially permitted -- employment
of. plutonium as reactor fuel." Conc.
Op. at 4. He states his belief that
" Table S-3, inasmuch as it requires
licensing boards to accept that only
insignificant releases will result from I
transporting plutonium all over the
nation to 71 (potentially 190) reactors
is 'otherwise not in accordance with
law.'" Conc. op. at 46. During the
rulemaking proceeding the Table S-3
treatment of fuel cycle transportation
impacts was not seriouslyLquestioned,

.

.
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and the issue was not addressed in the
briefs or crgument.

On the issue of economic feasibility,
Judge Edwards noted his concern that
"the cost of maintenance, surveillance.
and guarding the public from toxic

'

,

waste . . will continue from somewhere.

between 10,000 and 250,000 years."
Conc. Op. at 46. He concluded that such
an "open ended subsidy of great
dimensicn" should not be " routinely'

endorsed" by a court. Therefore he
would have remanded on the issue of
economic feasibility for further
consideration by the Commission and
public discussion at licensing hearings.
Conc. Op. at 47.

Neither Judge Bazelon nor Judge Wilkey.

gives more than a passing reference to
Judge Edwards' concurrence.

,

3. Judge Wilkey's Dissent

!
'

The thrust of. Judge Wilkey's dissent is
that Judge Bazelon's opinion, though
couched in terms of a straightforward
judicial review of the Commission's
basis for factual findings (e.c., zero
release) and compliance with NEPA
procedural requirements (e.c., to take,

i account of environmental risks in agency
i decisionmaking), actually amounts to an-

impermissible substitution of the
,

; court's judgment for the agency's in j
- what is essentially a policy decision,

the NRC's determination of the effect
i

!

,

!
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which waste disposal uncertainties will
have on licensing decisions. 7/
Judge Wilkey would accord "the greatest
deference" to the manner in which an
agency structures its proceedings to"

comply with NEPA and stresses that
- "[e]ven though NEPA provides that

environmental considerations must be
made 'to the greatest extent possible,'
(a court) may not, under the guise of -

close scrutiny for procedural
compliance, dictate to the agencies just
how this consideration is best made."
Diss. Op. at 47. He sees the majority's
decisions as "no more than a giant step
sideways," Diss. Op. at 64, from the
court's earlier efforts to impose
procedural burdens on the NRC over and
above those required by statute, the
approach conclusively rejected by the
Supreme Court in Vermont Yankee.

Judge Wilkey viewed the S-3 rule as-

"only one part of an ongoing and
wide-ranging Commission effort to
evaluate long-term nuclear waste
disposal issues." Diss. Op. at 24
(emphasis in the original). He stresses

'

that the rule must be reviewed- on the
basis of its " limited purpose," rather
than regarded as."an exhaustively
comprehensive table of precisely
accurate figures as to which all
uncertainty had been eliminated." Diss.
Op. at 27. He notes that the Commission

i
1/ Judge Wilkey states in,his introductory analysis:

"[I] t is not our job to substitute our judgment for the
agency's to reach what we perceive to be the best or
correct result. Yet this is precisely what the
majority has accomplished in this case." Diss. Op. at
5.
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.

recognized the uncertainties but " chose
as a matter of policy not only to
acknowledge that uncertainty, but to
. accept it, and then to proceed in the ' /.

face of that uncertainty." Diss. Op. at
. 28. He emphasizes the extent of the

rulemaking record and the adequacy of.

the Commission's disclosure of impacts,
noting that " working assumptions were .

expressly spelled out and uncertainties
inherent in the models emoloved were
candid 1v acknowledged." Diss. Op. at 30
(emphasis in the original).

Judge Wilkey evidently regards the NRC's
awareness and disclosure of the
uncertainties as sufficient to meet NEPA
requirements that environmental
consequences be considered during the"

planning stage of agency actions. 8/ He.,

notes that "the Act does not prescribe
exactly how this consideration must be
made" and concludes that "any NEPA-based
review consistent with Vermont Yankee II
mu'st be limited to a scrutiny of
compliance'with only the ' outward signs'
of environmental ~ consideration clearly
prescribed by the Act." Diss._Op. at
44.

Turning then to the zero-release
assumption, which Judge Bazelon had

8/
Judge Wilkey disputes Judge Bazelon's treatment of-

uncertainties as equivalent to environmental costs, see J
'

Diss. Op. at 45, but it is not clear whether he'is
saying that risk of an environmental impact is not
itself an impact that need ever be. considered.under
NEPA, a proposition we would find questionable, or
whether he is simply objec' ting to equating uncertainty
- "a quality inherent in all impacts" -- with the
impacts themselves.
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found to be "a clear error in judgment"
if regarded as a factual finding, Op. at
39, Judge Wilkey states that "the
relevant question with regard to the
zero-release assumption is not wh' ether' ''

the zero figure itself is precisely_

accurate but whether the Commission's
decision to adopt it.was reasoned."
Diss. Op. at 48. Judge Wilkey finds
that the Commission never intended to
find as a fact that releases would never
occur from a repository but had "only

*

decided, in view of the staff's
assumption that fission-product gases.
would be released prior to sealing and
its finding of extremely low probability
of repository failure,.that 'taking
post-sealing releases as zero does not
significantly reduce the overall
conservatism of the table.'" Diss. Op.
at 49.

Considering the_zero-release assumption
*

as a "decisionmaking device" rather than
a' factual finding, Judge Wilkey rejects,

the majority's holding that for the
Commission to preclude licensing boards

'

from considering the possibility .of
-

post-sealing releases without itself
having factored that possibility
explicitly into its fuel cycle rule was
another " clear error in judgment."
Instead, Judge Wilkey finds in a pivotal
section of his dissent:

"[T]here is no question that the f
Commission considered relevant
factors -- including the
. uncertainties with which
Judge Bazelon is so concerned -- in
deciding to promulgate the S-3
Rule. The record is replete with
evidence that the Commission took
fair account of these

.

.

*
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uncertainties. ** * We can demanc
no more, and the majority's holding
that relevant factors were not
' properly considered' because the -,

consideration did not take a
. particular form or yield a ' usable'

result exceeds the limits of our.
,

judicial prerogative in a
substantive review of agency
decisions under the APA." Diss.
Op. at 49, 50 (footnotes omitted) .

Evidently accepting the arguments the
Commission had offered in defense of the
S-3 rule, Judge Wilkey notes that thet

Commission's way of dealing with
uncertainties was a " quintessential"
policy judgment and not an unreasonable
one:.

.

It did not attempt to quantify the
uncertainties surrounding the
figures themselves because they
were inherently unquantifiable. It,

did not require individual
licensing boards to weigh
repeatedly the effects of
uncertainties because it was aware
that individual boards were
incapable of doing a better job of
analysis than the Commission had
already done. It did not institute
a separate generic proceeding to
consider uncertainties because the
Commission expected that long-term
effects would be more fully I'

analyzed and understood after the
concurrent " waste confidence"
proceeding had concluded. In view
of all of these considerations, I
do not believe'the Commission
abused its discretion by finding
"no advantage in having licensing

. boards repeatedly weigh" for

O
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x

themselves the unquantifiable
uncertainties inherent in the rule N s s

| it adopted -- a table whose values
mixed both fact and prediction.

, ,

_ Diss. Op. at 51 (footnotes omitted).

Judge Wilkey concludes his dissent with
a discussion on "Living With .

Uncertainty," which re-emphasizes his
view that the majority is forcing on the
Commission its own substantive view
"that the current level of
risk-assumption is unacceptable." Diss.
Op. at 60. He asserts that compliance
with the majority's decision, if it is
possible at all, will require "an
enormous commitment of agency time and
resources" which will achieve nothing
except "delav in the development of
nuclear power." Diss. Op. at 58. 9/
The dissent agrees with Judge Bazelon's
conclusion that.the Commission's finding
on economic feasibility was acceptable.
Judge Wilkey does not address the issue,

of whether the Original and Interim |

rules did or did not unlawfully preclude
consideration of health, socioeconomic,
and cumulative impacts. ~

4. Impacts of the Decision and
Prospects for Relief

The D.C. Circuit's decision is
potentially extremely disruptive of the
Commission's reactor licensing program, f

.

-9/ In a footnote Judge Wilkey points to studies which
suggest that long-term waste disposal should " rank
relatively low on the list of NRC's environmental
concerns." Diss. Op. at 58, note 161, citing Yellin,
94 Harv. Law Rev. 489 (1981).

.

.
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Every reactor license which the
Commission has issued since NEPA took
effect on January 1, 1970 has arguably

.
- relied, either directly or indirectly, -

.

on either the original, Interim, or
. Final fuel cycle rulemakings for meeting

the NEPA requirement that prior to.

licensing the agency must consider
significant fuel cycle impacts .

associated with operating the reactor.
OGC's review of the statistics discloses
that at least 64 OLs and 77 cps at 123
units are potentially affected. Many of
these involve licenses issued even
before the Original rule took effect.
Arguably, these licenses depend on the
Commission's determination as part of
promulgating the original rule on
April 22, 1974 that in view of the
apparent small magnitude of fuel cycle
impacts there was no need to reopen

'

closed proceedings. Such a
. ,

determination would appear to be called
into question by the D.C. Circuit's
holding that-the Commission had
inadequately considered the
uncertainties in those impacts. As for
licenses issued directly in reliance on

.

one of the fuel cycle rules, I.e., since1

April 22, 1974,-there are 33 OLs and 57
cps at 90 units that are potentially
'affected. So far only 6 OLs and no cps
have issued in reliance on the Final
rule, but all ongoing proceedings rely
on that rule for exclusion of
contentions that fuel cycle releases ;

might be different from the numbers in
'

Table S-3. If the decision stands, the
Commission would have to allow such
contentions to be considered, pending
promulgation of an amended rule
complying with the court's holding. In
effect it is imaginable that in each
individual licensing proceeding boards

.

1
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might have to conduct their own S-3
evidentiary hearings until a valid
generic fuel cycle rule could be put in-

place.. One might expect.also a series . . .
,'

of requests to reopen closed'

- proceedings, meanwhile suspending
construction or operation of reactors,
so that the consideration the court
asserts is required by NEPA could be
given to fuel cycle impacts.

Given that the Commission has, as the
court conceded, actually looked closely
at the uncertainties and can make out a
reasonable case that almost certainly no
previous licensing decision would go the
other way if reopened for consideration
of fuel cycle impacts, it seems to us
that a strong case can be made against
any license suspensions, even if the
decision stands. Nevertheless, a
considerable amount of legal and;,

technical resources may have to be
expended to make the necessary
arguments. 10/ Considerable technical
resources may also be needed to comply
with the decision as-it applies to

-

--10/ As Judge Bazelon notes, Op. at 5, note 7, there are
presently five cases in the D.C. Circuit-in which
licenses have been challenged on the basis of asserted
inadequacy in the Commission's treatment of waste
disposal impacts. These include Shoreham, Midland-(two
cases), Callaway, and Vermont Yankee. In the First4

Circuit there is a challenge to the Seabrook CP which I

was held in abeyance pending the D.C. Circuit's
decision on validity of the rules. We do not expect
these cases to become active unless the D.C. Circuit's
mandate issues.- Efforts to seek post-decision relief
will hopefully keep the mandate from issuing for an
indefinite period.

i
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.

ongoing proceedings. Judge Bazelon's
opinion, no doubt intentionally, left
unclear the lengths to which the

t- - - Commission might have to go to provide .~

what the court would regard as " proper
consideration" of fuel cycle impacts.-

Informal discussions we have had with-

the technical staff indicate that the
staff might have considerable difficulty
evaluating and defending in.each case
the unquantified and possibly
unquantifiable impacts of " unsafe" waste
disposal, which presumab3y is one of the
environmental risks Judge Bazelon would
.requ re the agency to incorporate intoi
its decisionmaking process. Thus the
Commission has substantial incentive to
try,to get this decision overturned..

A case to overturn the decision would
certainly be improved if there is a
clear and well-supported Commission

.

decision (say, as part of the waste
confidencc proceeding) that safe waste

'

disposal is highly likely, not just the
outcome "that the probabilities favor,"
as stated in the Commission's Final S-3
decision. Such a finding would tend to
diminish the force of Judge Bazelon's
argument that the risk of unsafe waste
disposal requires additional
consideration. However, as
Judge Wilkey's strong dissent indicates,
there are powerful arguments which can
be raised against Judge Bazelon's
decision even on the basis of the I

'

. existing record. We believe that on
balance Judge Wilkey has the better of
the argument. The Commission can, and
we believe should, argue that<

Judge Bazelon's opinion has
impermissibly substituted the court's
judgment for the Commission's on the
question of the weight which should be

f
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given to waste disposal uncertainties in
the cost-benefit balance for a power
reactor. The rulemaking record shows

, , . that the Commission took the requisite .

"hard look" at fuel cycle impacts,
. including uncertainties, and we believe

the Supreme Court will be receptive to
an argument that in this decision once
again Judge Bazelon is trying to compel.
the NRC to go beyond statutory
requirements and r gulcte nuclear power
the way the court, not the agency,
thinks the job should be done.

We recommend that the Commission
authorize OGC to ask the Solicitor
General to seek rehearing and
reconsideration en banc before the D.C.
Circuit and, shouTd those avenues of
relief fail, petition the Supreme Court
for a writ of certiorari. Normally the

-

Court of Appeals' mandate will remain
stayed during the pendency of such
actions. Therefore we see no
disadvantage to trying for
reconsideration first rather than going
directly to the Supreme Court,
Moreover, our chances for Supreme Court,

review will probably be improved if the
Court perceives that we have " exhausted"
all avenues of relief before the D.C.
Circuit. Given the strong dissent of
Judge Wilkey and the whole court's sure
awareness of the possibility of another
Vermont Yankee-type reversal, the case '

I

.
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has some promise of winning
reconsideration. 11/ In view of the
severe impact whicE the decision could

- -have on licensing and the Supreme . .
-

Court's likely interest in assuring that
its vermont Yankee decision is followed.

in the continuation of the case in which-

it was issued, we think the chances of
getting Supreme Court review are .

reasonably good.

5. Need for a Statement of Policy;

The last time the Commission's fuel
cycle rule was overturned, in 1976, the
Commission promptly issued a General
Statement of Policy, 41 Fed. Rec. 34707
(August 16, 1976), which among otne-
things announced the Commission's
intentions regarding ongoing licensing
(it was suspended) and the possibility
of show cause proceedings to reexamine
existing licenses, all pending
s,upplementation of the record and
interim rulemaking to replace the
invalidated original S-3 rule. In order
to provide guidance in the present
situation to licensing boards and to
persons contemplating the initiation of
actions before the Commission based c.n
the D.C. Circuit's decision, we
recommend that the Commission issue a
policy statement describing its
intentions with regard to interim

$1I There is always the chance that the Court of Appeals
might reaffirm the panel on reconsideration en banc and
issue an opinion more likely to survive a Supreme Court
review than the panel's opinion. We do not think the
risk of this outcome is high since. judges who agree
with the panel are unlikely to vote for
reconsideration.

.
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i

- measures and seeking post-decision
relief. For reasons we have indicated,

~

we do not believe there is a need for
suspension of licensing or opening up of -

past proceedings.

Recommend $tions: (1) Direct OGC to recommend to the
Solicitor General that petitions
for rehearing and reconsideration -

en banc be filed before the D.C.
Circuit and that, if rehearing is
denied, Supreme Court review be
sought.

, (2) Direct OGC to prepare a draft
1 statement of policy indicating the
; Commission's intention not to alter

its licensing procedures or to
initiate enforcement action while
the petitions for post-decision

| relief are pending.

a

[J 'D .q^ %
'

h GGi,'

J Leonard Bickwit, Jr.
; General Counsel

' ~
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44 Fed. Rec. 45362
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I 20t[77 (Amended) prit of the rule an exphnatuy fiarrative licensing the reactor in qusstita. The.. ly
'''

*

In i 201. delete " packer, and addressing the environmental exceptions are radon releases, present /

significance of the impact values c:nitted fre n the interim rule (43 FR g
'(A'icensee" a. . insert " and packer", tabulated in the final rule. A general 15613. April 14.1978). and technetium.99 g

1'201.S4,201.
.

.201.37 (Amended) update of the rule with res ect to all releases from reprocessing and waste g
In 11201.9 201.95. 201.S7. delete aspects of the uranium fue cycle is also management activities, as discussed M

" dealer, and I ensee" and insert "and in progress. later in this notice. App'ropriate values
.

de aler". l ErrecTive oATE: September 4.1979. for these releases are o en for

FoM FURTHER IN80RMAT10N CONTACT.' -
censideration in indivi ual proceediligs.:

Promul ation of the redsed table isI 201.n [ Ame[ded)
.

-

E. I.co Slaggie. Office cf the General g, , g, ,g g, g,ggg,In i 2c1.96 ddete " dealers, or
licensees" and'nsert "or dealers". The rulemahng record makes clear that -

o ss r ashing o 555. efiluent release values. standing alone. ,
$ 201.35 [ Amer, rodi

-

phone 202-434-3224. do not meanin'gfully convey the
,

in i 201.95 (A mended) delete " dealer. SUPPLaMENTARY IMORM ATION:This environinental significance of uranium .

notice announces the outcome of a final fuel cycle activities.The focus ofer licensee." an i insert "or dealer /*.
-

rulemaking by the Nuclear Regulatory interest and the ultimate measure of
I 201.23 tAmeNadl < .ommission regarding the ii. pact for radioactive releases are the -

.

,

In i 201.23 delte *or licensee. . envirotenental effects of spent fue. resdting radiological dose ce==ltmentss *
'

Due to the na are of these changes reprocessing and radioacuve waste and associated health e!Iects.To convey
they snallbecor. e effective August 2. . management in the light water power in understandable terms the significance

reactor uranium fuel cycle. The rule of releases in the Tsble, the Hearing
,

1979. ; . .

adopted herein replaces an intenm rule Board recommended that the modified -

Done et Washir ton. D.C. this 2sth day of which identifies fuel cycle ~ Table be accompanied by anNy ters. environmentalimpact values to be explanatory narrative oremulgated as
.

.

Chas B. lecalogs. . Included in envir nmental reports and part of the rule.The recommendedDep::ry Adm/cistr: cr.Pockers and environmentalimpact statements for narrative would also address importantStockyctc's. AMS1
' I ' ' fuel cycle impacts now outside thep tw. s maa rued-4 us ami'' ,

1O 10e able*
'

scope of the taw. in& ding .' " **** " '* " S-3". as revised) was published on socioeconomic and cumulative impaets.
March 24.1977 (42 FR 13803) to be where these are appropriate for generic
effective for 18 months and was tnatment. ne Commission has directed

HUCt. EAR REGULATORY . extended several times, the final the NRC staff to prepare by October 1
COMMISSION extension being to the effective date of such a narrative as described in more

.
.

g, g,inal rulemal' ng concludes a
,

detaillater in this notice.The narrativeto CFR Part 51 This f d will be submitted for pubhc comment in
proceeding which began on May 26.1977 a fureer miemahng.. i.icensing and Requiatory policy and with a notice that a rule:naking hearing Pending adoption of an exp,ianatery

'

Procedures for Environmental would be held to consider whether the na. awe as art ch fuel cycle mle.protection;(Jranium Fuel Cycle interim rule'should be made permanent
impacts erom Spent Fuel or,if it should be altered, in what the uupf T le S-3 in individual

preceecmgs must be accompanied byReprocesong and Radioactive Waste respects. 42 FR 26987. The Hearing supplementaryprenntau ns.Management Board took extensive written and oral-

~i$s partiIipa ts. [Ng t h R f o co nue
t 1 9 then' presentmg in individual proceedings an

Board submitted to the Commission a*

Actiom Promulgation of a final fuel detailed sununary of the evidentiary eah eHecu hm hel cyck rekases.
evaluation of dose commitments and

"I'I' *I'' record. followed on October 26.1978 by In addition, the staff will address
suuuany: The Commission promulgated its Conclusions and Recommendations.
on March 14.1977 an interim rule After studying the Hearing Beard's ecen mic, soci economic, and possible

identifying the environmentalimpact recommendation and receiving written cumulative impacts of fuel cycle

values for the uranium fuel cycle which and oral presentations by rulemaking activities and such otherimpacts of the

fave a significance for inidmc,ual
cycle as may reasonably appear to

are to be included in environmental participants, the Commission has
j

reports and environmentalimpact adopted as a final rule the modified
statements for individual light water Table S-3 recommended by the Hearing reactor licensing sufficient to warrant

r.uc! ear power reactors. After an Board. The impact values in this table auention fo@A purpons.These
op r gation

extensive proceeding focused on the differ only slightly from the values in the #['j. a p ,
nuclear waste mana ement and fuel interim rule. With two exceptions, these

f];*,de* yin t;es o .ly th estion ofvalues will be taken as the basis forreprocessing parts o the fuel cycle, the.

Commission now promulgates a final evaluating in individual light water -

rule which sets out revised impact power reactor lic,ensing proceedings.
values.The rule also specifies fuel- pursuant to requtrements of the National, ,,acoac,,te moenais and minasemeniottowaever

, ,

, u

cycle.related subjects that are to be Environmental policy Act (NEpA) the wasies and highaeva .sies.n., gem.m,

considered in individuallicensing contri' ution of uranium fuel cycle proceedes cone!uded here dealt only with imne:s

activities 2 to the environmental costs of ("jf|C',"*8,',",dy, 8[ , '"*]8']andj j,,proceedings as part of the , ,

ent:ren= ental cost. benefit analysis for of *= fue cycle.no impets et trar.soonanon of

a power TeaClor. The Commission notes 'De fael cycle actMtes addressed by the rule cold fuel to the reactoe and irracued f;el and sold
" ** " ' ' '**" *I IN O

4 Miention to ConduC't a further of ura.%um hessfluonde. isotopic ennchment fuel and are tnated senratelyin the Commtuion's
.

pplementary rulemaking to adopt as fabncauon. spent fuel storage and suposal, nguishons. See 10 Ce R sistgt.e,

. . *

.

.
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exceptions noted above, and such other should include contributions from
table (" Table S-3. Summary of.. . .

t

nemencal data that appear explicitly is uranium fuel cycle act.vities.8 environmental censiderations for
Evaluating these contributions uranium fuel cycle").The adequacy of

(~. the Table. necessarily involves a wide ranging this interim rule. insof ar as waste'

in response to a recent decision by the inquiry and a cenain amount of management and reprocessing impacts
United States Court of Appeals for the speculation. Fuel cycle facilities serve

are concemed. was the crigir.al focus of

Distnet of Columbia Circuit. State of =any reactors, and there is no way to the present rulemaking, as tne*

Minnesota v.NRC, Nos. 78-1:59 and W ascermn.with certainty which facility background 6scussion in the section to
2032 (May 23.1979), the Commission n w in existence or to be operatedin foUow mdicates. As the rulemaking
intends to conduct a generic proceeding the future will contribute fuel to a given prog-essed. however, participants,

whien will consider the most recent nuclear power reactor or will receive its submitted a substantial amount of
evidence regarding the likelihood that irradiated fuel or wastes.Thus the fuel public ccmment and testimony
nuclear waste can be safely disposed of for a particular reactor cannot be addressing matters not dealt with by the'

| and when that. or some other off. site identdied at the start of the finel cycle interim rule. including economic and

storage solution, can be accomplish'ed. and traced through the various steps to socioeconomic impacts, numerical

That new generic waste disposal final dirposal. Instead. the fuel cycle unestainties in-the estimates, and~leng-

proceeding will be separate and i= pacts fer a particular reactor must be term dose ce=mitments and health
'

different in scope and purpose from estmated hypothetically, for example effects. This implicit broadening of the

furcer fuel cycle rulemaki .gs dealing by apportioning the impacts of - ru.emaking's scepe called attentics to

with an 63 narrative and general representative fuel cycle facilities to the problems which must be addressed in a

update of S-3 but willin part review number of reactors served. Determining further rulemaking.but a.lso indicated '

and update the conclusions regarding these facility impacts also involves there may be confusion regarding the

waste disposal wijch have been uncertainties, particularly for the back proper objective of a fuel cycle rule,-

reached in the present rulemaking. If end of the cycle. For example. Tne rule aimed at in this proceeding-

avallable, the record compiled in the reprocessing of spent fuel,if itis done. has a limited pu: pose. It applies only to

new generic waste disposal proceeding
would take place at newly designed environmental cost benefit balances for

can be considered in. and made a part of facilities. not yet operational. Thus power reactors and is in no way;

the record m, the general update of S3. i= pacts based on previous reprocessing it. tended to be a tool fer choosing amongJ

experience using outdated technology , alternativa uranium fuel cycle
The background of this proceeding are not in the Commission's judgment technologies. Although the rule should

and the reasons underlying the npresentative of future i= pacts..For reflect as accurate an assessment as
Cc=missien's decisten are explained in waste d.sposa' many proposals have reasonably possible of uranium fuel
the material which follows. been put forth, but the method or . cycle impacts, the rule clearly does not

1. Need For a Fuel Cycle Rule In Power methods which will finally be used are need the detailcr the precision of an
as yet unselected. A reasonable environmental analysis fer licensing fuel

i Reactor I.kensing
.

approach for determining waste cycle facilities themselves. A reasonable'.

\_ The National Environmental Policy disposalimpacts is to focus on a system degree of uncertainty is unavoidable
-

Act of 1969 (NEpA) requires that the which seems likely to be deployed and- and is acceptable, given that basic -

Cc:n=issica look closely at the to esti= ate its impacts conservatively. decisiens have not yet been made
environmentalimpact of a proposed based on the best available 1 formation regarding reprocessing and de
nuclear power reactor before it maY and analysis. technclogy of waste disposal.
beense the construction or operation of A sr idy of fuel cycle impact thus The rule need not be comprehensive

the facility.To ecmply with NEpA the involves difficult generic analysis and in scope to be'a useful and valid
Co=nussion has adopted licenseg and prediction well outside the normal scepe exercise of rulemaking authority. A
regulatery procedures presently set out of facility-specific subjects dealt with by record is not yet available to suppert a

in to CFR Part 51. Under tnese rules the a reactorlicensing board.This does not ce=prehensive rde ea!ing with all
environmental analysis in a power mean that the subject can be ignered or generic aspects of fuel cycle impacts

reactor licensing proceeding must deferred until the fuel cycle facilities relevant to reactor licensing, but the
the=selves come up for licensing.'It Commission is free to adopt a narrowerinclude a cost. benefit analysis which, does mean that in reacter licensing fuel rule that for the present ! eaves sc=e cf

among other things. considers and
balances the adverse environmental

cycle impacts should be treated where these matters for censiderationin .

Impacts of the nuclear plant against the
possible by generic rulemaking rather individual proceedings.The table of
than case by case adjudication. impacts adopted as a final rule in this /

expected erwironmental, economic, The Commission's interim fuel cycle proceeding serves as an important first
technical, and other benefits. rule.10 CFR 512(eh requires that the step in this consideratien, relieving*

The environ =entalimpact of envir nmental costs to be considered in adjudicatory beards frem the need to
operating a nuclea; power reactor is not a power reactor licensing proceeding deter =ine those numericalimpacts of
limited to effects specific to the plant 'h*!! t""!"d' **".tribut.ons frcm uranium ~ the uranium fuel cycle which have been

-

itself, such as site altrrations due to VelCYC*8C 2es 8s se r6 m a extensively censidered in generic
plant construction or the release of b"ts og(e nleases 8.nd not the

u' 64 bNa O'
reactor effluents.The environment will 3c.mti,, e ,pn.ing 13, ,,,ci,,, go,j cycr, ,,, Impac
also be affected by the fuel cycle lined in note 1. above. rele15es themselves dictate the' '

activities necessary to support plant 'N court of appeals for de D.C.C=t has standards the Commission must set.ere Scanneiec,ed uch .n .; pro ch and held that
operation. Since operation of a nuclear * absent effective genene proceedings to consider Therefore, use of the table in individual

plant involves a commitment to prepare e,,, i,,e,y m., be de it mo is *dal licensing will net foreclose discussic: cf
fuel and dispose of spent fuel and waste. heensms proceedmas.* Naoc v.Nac w r. :4 eas, the signif'scance of 6ose i= pacts or

e4 ste s).revven oders.eu. rid,,i:6aont ver.moar . other 1:nportant aspects Cf the fuel cycle '

the environmentalimpacts consideredin Yc.d ee Nuc!cor Pcwer Corp. v. NRIX'. tas t!.S. sis( '.
. not addressed by the table. This pointthe NEPA analysis {or a power reactor listsk

,

I

.
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an efrective rule crin the adjudicatery fuel cycle rulemtking. The court rejeeted the S-3 rule !ormilly in effect but
proceeding, the cou.-t found the ' the argument that a fuel cycle rule is conditioning new licenses on the !

(~ rulemakir.g record insufficient to support itself a major Federal action requiring outcome of petitions by licenses for
the waste management and reprocessing an != pact statement. The court found it Supreme Court review of the court's
parts of the rule because the procedures suf5cient that a NEPA impact statement decision.'and (2) NUREG-c116 provided
afforded dur'ng the hearing were is prepared when Table S-3 is significant support for the conclusica
inadequate, at least as applied by the incorporated into a proposal to license that waste management and

,
bearing board.'The court saw the an individual re actor. The court also reprocessing impacts are slight. so that
signincance of Table S-3 as an saw no necessity for a * plenary the interim rule, when promulgated,
expression "In numerical terms [ the - consideration of alternatives"in would not be likely to produce results in
conclusion that the enviren=enta evaluating waste disposali= pacts for reactor licensing different from the
effects of the fuel cycle, including waste the purposes of the rule. provided a original rule.The Commission also
disposal. are insubstantial."Id. at 646. sufnclently conservative and credible suspended show cause proceedings on
With regard to reprocessing and waste assessment of a particular waste fuel cycle grounds agabst light water

reactor licensees.The Com=Issiondisposal. "the focal points for this disposal method is used."Id. at 653 note-

appeal." de court found that the . ' 57, directed that new licenses could be -
Ennronmental Survey failed to prodde issued only if a separate analysis- . . .

" detailed explanation and support" fer 3. Promulgetion of the Interim Rule determined that use of the impacts in
this conclusion and that testimony . In response to the NRDC v.NRC the proposed interim rule would not tilt
presented at the hearing did not fill the . decision and a related decision, the cost. benefit balance agains't the
gap.The court noted that "(t]he only Aeschlimon v. NRC. 547 F. 2d 622 (D.C. reactor. .

Cir.1976). the Co==ission on August 16. On March 19.1977 the Cc==lssion
discussion of high level waste dicposal - 1976 issued a' General Statement of 'promulgsted the interi= rule (42 FRtechniques was supplied by a 20-page
statement by [AEC witness) Dr. Frank K. policy (CSP) (41 FR 34707) announcing ' ~ 13803) to be effective for eighteen
Fitt=an." which the court criticized for an intention to reope.1 the fuel cycle months, subject to extension for good
Ps "conclust ry quality."Id. at 645. 651. rulemaking proceeding to supplement cause. 20 CFR 51.20(e). !a support of the
The court found that the procedures the existing record on waste interim rule the Commission noted that
employed at the hearing failed to expose management and reprocessing impacts the two environmental s.ipplements,
this statement to any " probing ofits and to determine whether or not the rule NURErat16 and WREC-CIS. .
underlying analysis."id and concluded should be amended.The Commission provided a "sufScient informational
that the Co= mission had been arbitrary directed the NRC staff to prepare on an basis for the inte::im rule . . .".The
and capricious to adopt a rule "cuttin8 expedited basis a revised and well. Co= mission acknowledged that "there
off consideration of waste disposal documented environmental survey as- are gaps in the information needed for a
issues and reprocessing issues in the basis for an interim rule on waste detailed assessment of waste .

licensing proceedings based on the management and reprocessing i= pacts. management and disposal technology" .

f, cursory development of the facts...f3 The General Statement of Policy also but found that "the costs of not
this [rnlemaking] proceeding." The court directed that no new full.pewer proceeding outweigh the risks of'

vacated there portions of the rule and operating licenses, construction per...its, proceeding by interim rule." given that
remanded to the Com=ission. or limited werk authorizations should wi.hin a relatively short period the

In important respects, however, the issue, pending the conclusion of a . Issues would be more thoroughly
court of appeals approved the notice-and-comment it;terim rulemaking. discussed in the final rulemaking
Com=ission s overall approach to the With regard to licenses already issued. proceeding. The Com=!ssion ter=inated

the Commisson indicated that,if show cause proceedings initiated
Foctnet.rs continued trorn last pace re uests for a show cause order based pursuent to the General Statement of-
Va.-noat Yc. vee Nus!.or70=er Corp. 4 AEC B30
(}une L 1S**). 7ae court of appeals re?ected the on fuel Cycle grounds Were received, Policy, n that " e V3 ues in e
Appesi 5oard a decisica and held ' bat reprocesstes licensing boards would be assigned to inte'i'n rule are not sufficiently different,

and waste 6*posalissues m6st be dealt with nther determine whether the licenses in from the values in the originalTable S-3
"' to w ran revocation or suspension on%[r7s'"iIs'up""N" "' d cNs*turb es question should be continued mod 15ed. cost-{ene t grounds (of prev 1ously

hol6r4 when it later nvmed the coun of appesh. or suspended pending adoption of as
ne supreme Court noted that the commission interim rule. issue'llicenses). 2. 43 FR 43806.'

* acted well Mthin its statutory authonry* in The revised entronmental survey,
'

-

requinns that fuel cycle impacts be considmd irg one supreme Coun nbuquent grant of
reacter bcensit g proceedar.n Fer:nont YonAee. NUREG-0116-Supplement I to % ASH- cmmn automaucany cone.nued a stay d j
Nuclear re-er Corp. v.N> toc ass US 31s.139 1248 was completed in early October, mandate pendzas compienen of supreme Coun
itsisk ne Comrmssion in prornutssting the, fuel 1976, and on October.18 the Commission Acnon. ne supreme coun a nmand and
cycje rule had stated that the Appeal Board e
Vennon Yan'aee decisions had no further Published a notice solicitin8 public nhnuent accon by ee coun d appuls hm Idt

un esolved for the present the questaen wheder the
preceder.taal sipificance insofar as they di!!ered Comment on the survey and a proposed wem manatement and nproemics portons d 2e
trom de rule. s9 fed /tet.1418L interim rule. (41 FR 45649). Comments onssnal s-3 rule wm lesauy sencient su note a.

'tnterpreters of the optruon have 65md over the rtCalved in response to that notice and " subsequently b Comuniasion directed the
relauwe we:sht which the coun of appeals (d g gg g.8 responses o hose Appeal Board to consider for the ten facihties

* " ' "" proceding
a eq see a o y o th rd. no comments were later published in p rd au ae la

Supreme Court wee pmusded that the * ineluctable March 1977 as NUTGC-4218. a duermnaison of % incremonial eneet. if any
a=andaie of h court's decaion is that the Supplement 2 to WASH-1248. et the use of the vah.* in the teterun rule wohl
precedurn afforded dunng the hunnas wm have on the M:PA cost.benef!t balancee for h
tnadequate." (ss U.s. 318. 54r. ne Supreme Court On November 11.1975 the parwar faenemvoi,et a nC m.ms -
reve ved the court of appeels on ttus procedural Commissics announced that licensing (13 rk De A; peal Board found that fuel cycle
questaon arai remanded for consideranon whether could resumt on a Conditional basis (41 impacts did not tilt the cost-benefit balance against
m endenuary record supported the isla. no coun

FR 49898). As factors in this decision the ""Y 'I ** f* dines in question. a tac :s. :a aa e
of appeals bas held in abeyance its dedslaa on b . PGC ss.1c2-104,8 MtC oe. 2os (1s*7L and

f remand pen 6eg compledon of the Connussion's CCmmission noted that (1) the Court of concluded "ne eHects aestpd by & W We
fWal rulemakins, appeals had stayed its mandate, leaving Foomotes conunued on next page

.
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accompany the use of Table S-3 in such reco nmendations. Condusbas and rightly. or wrongly, that nuclear powe:-laproceedf=gs and recommended that this Recommendations of the Hearing Board. sufficiently viable economically to'

j practice continue. Docket RM-50-3. ne issues of greatest warrant applying for a reactorlicense.
Os January 29.1977 the Co==!ssion importance or special concern to On~ce the reactor has operated. back end

heard oral ~ presentations frem the commenters are reviewed in the fuel cyle activities must be carried out .
commenters. These presenta tiens following subsections. whatever the cost.This rulemai!ng' .

provided a valuable elaboration of the c. Econscic Fe3sibility. The proposed addressed the environmentallspect of
parties' views but did not change the - rule clearly would be open to serim:.s those activities based on methods andbasic positions stated in the wntten questien !! the model facilitier err which facilities which could en technological
comments.The Commissien accepted the values in Table S-3 are based would grounds reasonably be employed.The
brief supplementalpritten submissions be prohibitively expensive to build and economic feasibility question, cc:rectly'

following the oral presentaticas and opunte In response to the Board's identiSed by the Hearing Board,is
.

then closed the record of this proceeding request for e,vidence oss,ecenomic simplywhether these methods might be-
as of January *:3.1979. feasibI.ity viewed in this na=ow sense, so ou!Jandishly expensive that there will

-

the staff submitted cost estimates based be a " major incec.tive forreducing
.

IIL Haal RulmaW . on mate:ial frecs the CESMO [ costs) at the expense o! increasing the
I A.,. ;ta.n ofthe modgied Dble S-3 proceeding.u From these estimates the . radioac:ive ef5uents above the valaasHeanng Board found per. reactor costs * * * in Table S-3." Reco- <-We.The Commission has found that of reprocessing and waste management page 58.The Commission' believes thatexcept for technetium-99 releases the to be on the order of tenpercent of the the fuel cycle cost es*dmates a. rived atrecerd supports adoption of the total costs for building and cperating an. by the Hea:ing Board took adequate
moified Table %7 as a final rule as individual reactor. The Board conduded account of matters in controvr. sy and '

recommended by the Hearing Board. that sunk costs-were not prohibitive. provided a reasonable basis for the- The particrpants' comments and the Recommendations, page 58. Board's conclusion that the staff'sBoard's recommendations have made Cc==ents by the State of New York- models are econo =Ically feasible in thedear that the Table is not free cf Daws, challenged the Board's condusion that sense desenbed above." -

but for the reascos discussed below the establid.ing fuel cyde costs at a few- b. Traste Menagement endDispese!.
Commission believes that these willnot percent of total generating costs suf5ced in deter =ining the impacts associated
significantly impair the Table's to demonstrate economic feasibibty.t? with waste =anage=ent and disposalusefulness es the starting point for New York cited testimony by its own the staff assumed that high level waste
considenng fuel cyde impacts in . witnesses asserting that the econc=ics (er reacter spent fuel' treated as waste)
indindual reactor licensing proceedings. cf nuclear power are precarious and that would be stored !n inte:i= facilities

To begin with. there can be litde back-end fuel cyde costs will tip th!s (wate: basins and retrievable s= face
.

doobt that this rdemaking has been doubtfd balance against the nuclear storage facilities) for about twenty yearsI s.! equate from a procedural standpoint. option. This evidence. New York and then disposed cf by b=ialin a\ The Supreme Court's Vermont Yenlee conduded. " mandates a nading of bedded salt geolog:crepos!! cry."ne
decision confirmed that informal agency economic infezsibility cf theback end of
rdemaking is procedurally sufficient the uranium fuel cyde." ane Boa.ds east est:.=.ates tocktet, acteu.=t
when the notice.and. comment The Commission believes New York ('"[g,','$8|[g',|,bj'g,'*g'g'g,' cf *requirefaents of the AdP"I''i.trative missed the distinction between the - ra..p d estmate fuel de costs basd on nnan
Procedure Act. 5 U.S.C. 553. are met. 435 broad issue of nudear pow' er econo =ics . on mvntment of: amd o pusent. swuid by w
U.S. 49 (w78). ne fuel cyde , and the much narrower question of Yetan conna'muc. and bmd its judput on
ru!e=aking not ody a.fforded these edonomic feasibility of specific models " *$,'|f e'e$'Ns",E n'""

mw tha t costa et ce.. smom=g a pm.$**basic notico-and-cornment procedures, or waste runagement and
but also provided extensive additionaj reprocessing. Whether nudear power is ruc:=r. a =atar c! cut.marsraa.a tunts

. er

written and oral procedures, including good business is not an issue in this M'fg'|,]@'g",*ggg, m.several not of*ered by the hearing board rulemaking. The fuel cycle rule will be amon, e, cons a e, fnw cin the original S-3 ru!emaking. A few used only when someone has decided, m ce subiect c.f the senew.yes c- t.aes ,aeree.ne coman.onparticipants expressed the view that the "h.6e un a nuanma co-ect on this point and
recorti might have been improved, had - "Couidamomutal Stavant on de t;u of ,'"[,7,j,fy;"y[[,,deconWub:mg cons am not ,t~ge Beard exerr.ised its discretion to Recycle Plutonium in Mixed Ouda Fuels is tis 12 h '''8-

.

permit CrosFCXatnination. but no ent w . r ese seactm.Nt: arm wsur s " D'*''8''" #L"" ='=" rouowed by
"Also. durLet the beenns and la a separete fe es1C desposalis in broad outh"ne the same wasteIhas argued that the recorti is legally

mouen rJed bam the coon n. ion on Dece:mber *7,.'j""7Mg.,"','d'"g*g ''g*,'8

,,,,,, p.,,,33, t, f,, ,,,, ,,,,,,, y Igldeficient from a procedural standpoint. 2a. ters.m ynk. iosi,*rme wi,mn 34
.

, ,,

As roted earlier, hewever, several bro s5EfeINYp'eI6Y$r ca,YIne
,,

ie N e'y3g$ ,"n',$,$j j $ E. N $ '**#'
'

Comments to the Commission matter of dollarvalue econoc:ie = pacts is separate
questioned whether the record provides from the issue of economic fumbGery.ne consisted largely of a descMptica of a proposed
suf5cient evidence to support the commuma made cleanarun io an onin is.va m.serable sdce stonp facd y for can'W-
numbers in the modiSed Table. Le rebniary t in Docket mm eat e:s men:rered inteva etere e. coecern .

general thrust of these comments was rulemaki=3 wes not latended te acompasa a f=il disp,sai meoo gg.3,,s,,,,,e,,.,=,,4.: w.ata ,3.,,, p,,,3,
. econnancanalysis leadisg to inA.on of economie noted eat a major effort was underway to

that the model facilities analyced by the cons in the aranium fut cy* rela.* De Ordu left deter =nne whethe-disposalin bedded salt was

staff were fcr one reason or another- 'P" "' P"''bihpat be dewed ecenorrue ecsts acceptabk. but he C:t not ducnbe de concept la
any detas!. I:: te: cast. Nt|RIC-Mit Section u.# ** *** "8h ' ' ' * ' ' ' ' ' ' "unacceptable as a basis for deter =Inin - . senent role tak:ny. n' *com F*"d" ' 3M'8"""t'"" 6'e''''en of, a e uion wd! refer thefuel eyda impacts. The Cc=rtissten statu mouen to tan etatr foeina nt as a presos dhposal af Jor.s-bred westes in a bedded salt

be!! eves that the substance of these for rulemanz: gaarsvant to to Cat Mcf to tua repes, tory. 13 c:t.iions i, m e_, ,g,,,3, ,,,,,,,,,. .

nta=t est M c doc :nents pnpared since ter3. De bedded salt

< }'.
co'nments has been adequately

"I"'*"* ** "y& douerwake.ucpects are concept wee dscussed er*ensively in wnnen udaddressed b} *Se He& Ting Boardin the "'6"'** ~ ' " ' " * * " ' " "'*3 '''''" "7 '' *h' h'*"'"r. For e ne=re!e thethey :sy at ptwect ba considered irundividualdiscussion supporu,ng.its
lic.c.u::a rroceed:r.sa- Board's orm; examisanow of etnerwe In e the

~

Footnotes continued on next page
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fcr wasts disposal.-That kind of isolition cf radioactiv2 wasta f: =the is retsonable and adequate forth?
Judgment is in the first instance to be biosphere.'' purposes cf the, fuel cycle rule.. .

I made by the Department of Energy and Assuming en initiaily' suitable site f, c.Reprocesseg. De reprocess,ag
.

t
*

will be " subject to further review in a found. the Board noted that particular alternative considered in this
Comrhission licensing proceeding when concern had been expressed regarding pmceeung involved reproceubs d
a particularproposal comes before us. the possibiDty that heat released by . spect fuelfer purpose,s othe- than
Nor is the Commission making rad.ioactive decays in the waste might F," { g 'd S
jud mentyin this proceeding as to the ahereonit:entin the salt so as to give ,

F
liketihood of waste disposalbetag accers to water and prn=2cte migration e presses no siew on the likelihoo,d thaty gg
accomplished safely. That issue has cf the wastr. As the Board points cut im
been addressed separately by the its recommendations, however. the Under this alturnative the staE assu=ed

Commission.s ; aprage te=perature nses in the salt that spent fuel after ifadan cooling at

Furthermore, the Co:nmission intends willdepend*on the density of waste , the reactoc wouldbe shipp'ed to a model
- ,.g g

in the neaz future to conduct.a gener.i'n "PI*C***I I C"* 55^8 O* * * "^* I. uramin=. plutoniu=.and fission
procaedim; to reassess the outlook.far , land commilted to the repository

d- culd 'usepamedby &
. . the.avallability of sale waste disposal reduces this density and may be

p m , g e ,, % p y_.,,, n. ,

***yted to be an efective meastye for
exp three licuidfrah The.c=sciummethods in light of new data and recent,

*8 * ** *#^* * E*#* would be convertedte cramium..developments.in the Fed,erafwasta e!Tects. Dunng tne proceeding the sta"n. hexacuoride forrecyclingat anmanagment program., . proposed a modmcation to Table S-3 - en Wnt pla .ne plutoniuJ-llin view of the uncurtainties noted , raising the acreage commitied to waste cow +g about five percent of the -regan=ng waste 6sposal.the question disposal.nis modification is MMd f:ssion products to deter diversion.then arises whether these uncertainties in the table-adopted.as the Enal rule would be converted to pletcnium oxidecan or should be reflec:ed explicitly in Even allowing for some eventual and packaged for disposalin a Federalthe fuel cycle rule. The Commission has leakage of water into the repository, waste repository.ne high4evelliquidconcluded that the rule should not be so information in the record indica tes that waste (HI1Wh cenraining the bulk ofmo6fied On thein6vioual reactor transport of materials octof the the fission prodne:s. would be stored unlicensing leve!, where the proceedingr repository area would take tens of to Sve vears in tanks and then calcineddeal Mth fuel cycle issues onlY thousands of years. The only apparent and for'med into glass for repository
~

~

peripherally, the Co==ission sees no natural meches cited whi&r=ight disposal.edvantage in having licensing boards ' reasonably cause majos releases No significant question wasraised at
.

repeatedly weigh for themselves the involved very low prcbabihty the heanng rege.rding the starts choice .
c'fect of uncertainties on the selection of catastrophic events such ar a large ofprocesses but considerable
fuel cycle impacts for use in cost. benefit meteor strike on the repository or controversy arose concerning the staffsf balancing.nis is a generic question for=ation of new geologicfaulting assumption that the perfor=ance of the'

properly dealt with in this rulemaking as intersecting the a:ia. Releases through model facility would show a significant
part of choosing what impard lues accidential intrusion by men ternais i=provemerit overprevious commercial
should go into the fuel cyc!r. rule. ne possible but in the tw-Won's view reprocessing expenence. ne only
Commission concludes. having noted unlikely since casualInt:.:sions should commercial expe:ience in the United
that un:ertainties exist. that for the be virtually impossible and sites shculd States with reprocessing spent uranium
limited purpose of the f:.tel cycle rule it is be selected in areas offeringlittle oxide fuel from light water reectors war
reasonable to base i= pacts on the incentive for delibera te int =sica in- ob:ained at the-Nuclear Fuel Services
assumption which the Com=issics search of nata alresources Given the plant (NFS)in West Valley New York,
believes the probabilities. favor le that staffs assumption that.voiat le fissiom - .

bedded.sah reposanry sites can be products are totally released befcre ths. . = on peerrnbera m. iimpose io p.e.,dec
found which Mll provide effective repository s sealed.the C- lssion canere nacieirnom praisrernoon poucy. the.

'~
finds thc.taking post-sealing releases as Conniuin in=insied proceediaas o. pane 4.: o,

* 42 /ce'. Aeg 343Aluly s.19 r.5 e al o Nanirof Zero doer not t7' -TicantlyIeduce the '"'" P "'*'""".dhdie%ceedins en 6 Cene
I "'Y'A *-"i'''d ''"''

appmanons a-
7esourtes De4 rue Caux.d e. NM.' sa: F.2d 16e overall conservansnt ci the tablL - Enunenmental Stowent on Mixed Otide FuelIId CJ 18'3k b1 su= mary; the Commissfon (CESMO) to dec=une under west condu:en

*N unmedamuccapon for dus wocmhnee concludes, based on the above ura'uum ari phtnaum m#t bu armed Lmm
de TLC Ca.cuit a remand to the Corcinas.on of speru lasht water reactor fue.! anifahncated inm. I

. 5tcre o(Mawesom v. NAC. !*os r&-12he and re- ccnsiderations and the more detailed fmb unxed cndde fuelon a wee scee. In de
0037. (May 22. le 9] to canaidar whether there is. ' analy3iS F ven in the Board'S Mener of Mixed oxide Feet 6 NltC en (19:7 Seereasonsole assurance that an off. site storage recommendations, that the staffs modsT *l'ai E C722(18~8k
solunon for r.udur wastes wdl be avstlable by the for assessing impacts of Waste dispos 4[ numasion a bstractmns ts the S.3 Bur.f

"

pars 200r ca n,e aspiratien dues for licenses of ' of Jant.ary r.L 12 8 tCocunsuaoner f .ra.L y
,

certa 6n nuctur placts wher,the Cacumsuon has dissentmg1 coted that *Ahhough the 'once-throur.h*3 sated per=uta to a red on-ete errot fuel "Even if. contrary to the evidence m therecord fuel cycle $o cur entfy the re'erence case for t;nitedcapacines and!! cot whelhar there is reasonable and the Carrr= tov's --mocu. bedded-salt States policpnaking purpows. the poembility of
assurance that the fuelcan be stored safely at the reposatanes should cit =natasy be found not some form of reprocessurg forweste manapernent.use beyond t. hose datan. A costmusag reassessment , adequate; the strong tacannva to develop somed purposes is not excluded and therefore the
of the Coc. cuss.on's news on waats diaposalis part wame disposal methacr and the nr.apor ef*srt now Comminion decided that th alte.~atn a should beof the sc=.mitmans wtuch thsCocu:umon has mader directed to this ponJ make erlikaltthet a meena of inchded as we!.' N Core.:-Jsanon pahipartJcularis Corg eu, m CnalIRC repan, wbch was effecnve isolanon w-n be found among the metre attent:en to the fact that tte spentfLei processmges clat;e to the fuel cycle rule naking paracapants reciosse disposal leidmques bems cons.dered. N surveyed in ths proceeding would t:*s: plutoniumcr.'y at de close cf the ruk-Mg and ordy in draft 1AG Report (see more 24 above) nodes on page 2 that solely as a westrp:vduct arri won!d r.at make
form wit. be part of the now u:.formauca wiuch the increased levels of serport .. . and broaderrantre. plutoniu:n sveilable in a for:s setshir for use as
Co c.c ;as.on w 63 canudas in its re auassmanL N of dasciphnes evolved have led to e sremity reactor fuel N Commiswicu emphasized : bat its.

Co-sr ussion wrJ acr.sunca at a later daae the increased accuccdanon al koowindge within the refuset tircut back the sczrpe of the bei cyclespecafic procedures to be adopted tar thaa |= asie managenearj prograre.N car est rate of rulemakeg rs frer to be a!!cwed te c: :urt this
proceedmg and its precae scope. growth of knowiedge a wwry larye.' rWeinakir.g into a CI3MO p%*

.

.
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..v
' resolved within this rulemaking by addresses these subjects should be transportation of radioactive materials

adepting tabulated impacts based en prepared and adapted as part of the fuel and management cf low level wastes .

/ rnedel facilities using technology most cycle rule. Aliough such a narrative is and high level wastes reisted to uranium
' - likely to be employed. Except for

.

not legally required. provided an fuel cycle activities to the environmental
technetium-99 releases, the Commission adequate description of fuel cycle costs oflicensing the nuclear power
has derefore found that the modified impacts is given in individual reacter. Table S-3 shall be included in.

Tab:e S-3 provides an adequate proceedings, the same reasons which the Repert and may be supplemented by
treatment of reprocessing impacts. lt favor treatment of fuel cycle != pacts by a discussien of the environmental
appears from the record that technetium generic ru!e=aking also favor evaluating significance of the data set forth in the
releases frem the fuel cycle will occur the significance of those impacts by Table as weighed in the cost. benefit
but are not included in the table.The rulemaking. rather than by repeated analysis for the proposed facility.This.

Commtssion believes that Table S-3 adjudication. The Co==ission agrees. . parag aph applies to any applicant's.
should be supplemented during th'e however, that adoption of :. narrative by environmental report submitted on
general update by inclusion of an rulemaking will require adequate notice September 4.1979. or thereafter.
apprepriate value for technetium and opportunity for public co==ent and
releases. Pending this supplementation. therefore cannot be done without a ' I st.:3 Contents of Draft Er virrnmental

statement.
both the magnitude and the further prbceeding. Since the narrative
environmental sig tificance of must address imoortant basic issues in
technetium releases from back end fuel arnving at a meEod for evaluating the (c) The c. raft envirentne.ntal . impact

| cvele activities may be considered in significance of' fuel cycle impacts." the statement willincluce a preliminary
15dnidual reactor licensing proceedings Commissionhas determined that such a cost benefit analysis which considers

and balances the environmental andwhich have not been noticed for hearing proceeding should begin promptly.
on environmental matters prior to the The Commission has directed the staff other effects of the facility and the
effective date of this final rule. In view to prepare by October 1.1979, a draft alternatives available for reducing or

avoiding adverse environmental andof the Hearing Board's conclusion that narrative for the Commission's review - cther effects, as well as the '

the censervatis e assumption of prior to issuance for public comment.
ce=plete release oflodine 129 tends to Pursuant to the Atomic Energy Act of environmental. eccnomic. technical and
compensate for the a:nission of 1954. as amended. the Energy other benefits of the facility.Tne

, technetium from Table S-3. the Reorganization Act of 1974 as amended. COntributien of the environmental'

| Cc= mission finds it unnecessary to the National Environmental Policy Act effects of the uranium fuel cycle
reopen closed proceedings or to disturb of 1969, as amended, and sections 55: activities specified in i 31.20(e) shall be

consideration of envircamentalissues in and 553 of Tit'e 5 of the United States evaluated on the basis of impact values
presently pending proceedings to Code the following amendment to 10 set forta in Table S-3. Table of Uranium

1

provide for consideration 'of technetium. CFR Part 511s published as a document Fuel Cyc!z Environmental Data. which '

.

/ 99 rele.?es, subject to cod.ification. to be effective en shall be set out in the draft
\ September 4.1979. environmental impact sta tement. With-

2. The Erplanctory Narrctive. 10 CFR Part 51 is amended b? revising the exception of raden.::: and |
*

As the comments indirate, this ! 51.20(e) and 51.23(c) as follows: technetium 99 releases. no further
rulemaking grew well beycnd a narr'ow discussion of fuel cyc!e release values

{ 5t20 4pHcant,s Enirire.nmentat and cther numerical data that appeari.. :uiry into the evidentiary basis Rep rt--Construction Permit Stage. explicitly in the Table shall be jsuppo'rting the numbers tabulated in the
* * * * *

interim rule.The broader perspective required.8'The impact statement shall
teken by the participants and the (e) The Environmental Report take acccunt of dose commitmcats and

~

Hearing Board has helped clarify many requ: red by paragraph (a) for !!ght- health effects hom fuel cycle effluents
- water cooled nuclear power reactors set ferth in Table S-3 and shallin' ascects of fuel cycle environme.ntal

im' pacts not covered by Table S-3 which shall take Table S-3. Table of Uranium addition take account cf ecenemic.
need to be addressed, at least Fuel Cycle Environmental Data as the socioeconomic, and possible cumulative
conceptually. in a comprehensive fuel basts for evaluating the contribution of impacts and such cther fuel cycle
cycle rule. Until such a rule is developed the environmental er,rects of uraniu= impacts as may reasonably appear
iri1portant generic fdel cycle issues Inust mining and milling. the production of significant.The ecst beaefit analysis
continue to be litigated In indiddual uranium hexafluctide. Isotepic will. to the fullest extent practicable,

ennchment. fuel fabrication. quantify the vanous factors considered.reactor licensing proceedmgs. These
issues include-but are not necessarily reprocessing of irradiated fuel. To the extent that such facters cannot !

limited to-environmental dose be quantified. they will be discussed in
,

commitments and health effects from "^**'5*"''"'"''*'""""*'**'"ne qualitative terms.The cost benefit
pened eser which dese commume .ts from long. j [,} g; e w. erfuel Cycle re} eases, fuel cycle ined radioactne ef0uents should be evaluated. The

socioecenomic impacts and possible cos.rt of arnais etnewed win regard to wasie interests and consideratica of Federal
Cumulative impacts.' Pending further di' pout tha ITN Jooc :fe of me wute ur der policy are thought to offset any adverse

denion far neues me e er ee plant bem: environmental effects of the preposedtreatme st b} rulemakinE. the NRC staff ticensed. The enttro .meetal eNects to be ac m- jggggi[;,3 pursuant to paragraphis directed to address these matters in considered are those flow!=s trom reprocessing and
the environmental analysis pasme siorese for the futi ceion2ficauan renod.- (a). Due censideration will be given to

,

accompanying a proposal to issue a W E N 63 nm n De analysq MWMd by
A 85 0 Cour" Suh' CMC 4 no" Muci SM "Valun fcr Mkun oW-= and Tc-99 ut notlimited work authc*izalion cons,truction t e mont Tc. der N.c/cor Power Corp. r..YACC 433 gn en in the Table. Ths ax.ount and sig aficance or

permit. or operstm.g license for a power , v.s. sis 333 risrsmoc r.x,rroo. us t. u art, rs3-= reieun trem the ruel cyc2, ano Tc.a
reactor. 437/D C Cv. JP*rJ. How dose ec nrmtment releases from was:e mana;ement or reprocessing

'"lu'''
"' ***' ''''"d'd P"4ca n e might be a re'ods or time mishi de ac mues sha:I be censicered in the erartThe Com nission has accepte.d the performed and dat detr sp eenronmentalimpact statement and may be the[ g Hearing Board.s recornmendation that ,meci, aich the comm:ssion emnets an sweet of ansauen in memdual ticensm

an e%planatory narrative which espUnstory narntne wou!d aM.rm. procudmgs.N

.
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'. .;,
TatA S-3.-iaSe ct uramum fuet Cro* Enwonmeetar caw-Continued manegement and dispcsal fuel cycle

a s Boe o e re in. , r.s m io.u twa ann s w . imas-tasei er ree.cce r..ca r.ar mva G-otten , .

u,,,,,,,,,,,,,,,,%. matters were not invoived in this proceeding i

te-o,v rwas erwo rew.s foui . n .m w wecca ,3ew or not in se icus dispute. Moreover, the Board
r , or moo * t. coo wa. Lw" said its review ind:cated that each subject

was " fully ventilated through cther
ss ane .qw ro e 11450' ene s: 8.erai ne.way procedures.The Co:nmiss:en's finding one.u-. r<m.on oea,.w ri.-wo, i a.oc < s s caru m moa i ooo u*. L*n.

technet:um rejects these conc!csions of theT,a,aw w wess-.mr
eeo.,,.., ,,cg e 2.s Board.The Commission found thet
ceu w .ce ,. p.,.on.,,, :2s From reorocaws one -ame % n technetium re! eases should be included in

Table S-3. However.because there was not
sia u.= .aer noo.-s a e c=r *om e'. tiscere,e soci,=.m riat e. maw -as aoareu.c .as re. sufSeient evidence in the record to denve a

ei .*..ct ri. Tao.e snow D. seat as 5 a no.a'ic are esiry has b.ee mas.. ho r. ri . ar. einer ar.as vw: e,. ret release fifare, the Com. mission ordered thatr. uc a: a. = rso . Tw. s.: oc noi .civo. n.a.m e.es *wa wi. emw.m. eeuno.e a rie f ac or esi.me=s
a nu w anoa.u nom e. wwi w cve. oc ww.in er 1.crewm,a.n < e *om -es= mr.acaen o, the issue be litigable in !ndMdual

..nc.u.nc a:w.r.= wu .uun mar o. in. i.e e e n,a.ea e r. e as new no poc aaos proceedings. Thus the Commission. contrary

-ta.w.ae-aa; s,s.y se r. a.orce ss,ng and waste Manat *'. Portoa of F. lwr Fw.ron w As+tras. Aa. ista. '* to the Borri viewed the release of
:= woww. e. tao. c. e n e r sa m ma s, y or v. t, ,a no.i c

v ' Cvo.? hv8tEG oiis (s.c:t 1 i
te" letium bC6 as beinI insuf5cient!Ymas isaa: ein v.cac Cor.va.eus e,w Tasa Fwe. A.sso, .e nega,ang ps. Ermronm mal s ,w., cf rie R.wocass,i; s,o "*

wa,,. wen.p.--e er ces e r. twa poc cre NscrG-crie rs.co io weissar rio e e. e co,o or ww ' ini senous d2spute and so inadequately
i vie a.m.cw. wasw wanep.- w. ventilated as to require further litigation. ,n,c w sea,-is.=cr.r.%,a p cr,is re.cis *om so.at s,. n.coc-ia :ecc.c nu-u a. in .euw. imm .c ec. .w. run.p -w are es,mocmoa e -man a mawcee io' By avoid =g a full record on technetmm. the, e v. w evo p.nwi r one e. , cyc i. Ya. comreunaa === r==oonavoa newan eensaonaica or cao

c . s ...cw a< e mo .e w ene r. -w. ..rn *om a ,un, e a . oo,.e .e c. ram. s-a oi : si. rom. Board has s,nown the futility of 6e .
so-rum vom e. ee ., p.e. a r. w e,ci. e,. e-.a ei cowe. 4 or tso s-a w was+iras Cc= mission's procedural shortcut. As I neted
% cww uwm = iw.seruv, com,.v,.e we nom r roenars rs en worsi.e o w so us. n.ac. ei. cava in my lanuary 26.1978 dissent, the delaysr

.c c.s ea. ,sacar nor ca. v.- or s7 ructors air so ear'
a,.3m a su wo a os e.r r. s r caused by withholding

far exceed the -delays cron-examination can.. a,2 p ;, ,,, n.s,y. .no poe,
a..e .w.ms eas.e unca comoimoa or .uv.e i conoor po , o.aera:en.v .

inherent in c.rou--

examination.He issue of technetium releaseIt is so wdeni now may be litigated in avery indMdual
For the Coc=nission. licensmg proceedine. Instead of being cross-

Samuel }. Chilk. examined once. staff witnesses are.
Sec erory of the Commission. - potentially subject to cross-examination in

Dated at W shington. D.C. this 27th day of July.1979. many pr ceedings with lice:ising boards, the
Appeal Board. and possibly the Com.=ission

Furthe more. I think that the Commission Commission's decision so circumscribes it nuwing 6e ncord of each case.
goes too fu in ter=ing its ass ==ption that a hat ths worst hums foreseen by The Board also refused to allow cross-

- * bedded salt repository or its equivalent wili Commissioner Gilinsky cannot result from examination regarding the uncertainties of
be fcund to be a judgment. l think that any responsible rendutg cf the current bedded salt as a waste medium.This refusal
hitle mere can be said by a prudent Statement of Considerations. was particularly unfortunate since. as noted

(- regulatory agency at this time in the face of by the petitioner for cross-examication. it
th:s re:cid and the general uncertainty than II - came immediately after the DOE Task Force

eu u ageant s H wasthat tr.e drection of current federal proFrams B memorandum of January 25.1978. to the p* *.
makes a bedried salt reposito y a responsible FuefCycle Rulemaking Hearing Board. the - "* * " """ *" *"i"8 *

* "" I ** ** * I ** *w ori:ng anu=ption for NEPA purposes. That Co nnussion ordered that the Board entertainis nal all that I think the staff testimony requests for cross-examination of particular eSb$t ace te.".
'

*g : rs' '

* " ' " " * * *'**'"*'I"""***iore se-tously. I contmue to disassociate IReport of Task Force for Review of Nuclear
myself frem the opdmistic assessment of the ,,2p [d 6 pa an7 Waste Managa::nent. U.S. DOE at 9. February

c
, ,

waste =a .agement program cited by the adequate record. While the Commission left
maienty thaus in c Fed. Reg. 34391.81n July the decisions or cross-examination to the

* '

requeste er ss-examiriation was the staffs1s- .the Ccmmission reacned a sweeping 1d fc nclusion on the susciency of what then fxp'ected ""* * * *# 0 *" "he Hea g o woul apply
paned for a waste management pregram the procedures in a sensitive and careful

' *
* * " " . ' . " "

" "*

wid.out benefit even of a notice and comment * " * * * * * *f88hi 8 8 88 8 888 m th' S * i18ti" andproceedag. never mind a formal review. For bedded salt repository will be found. This
f,1]fd ub statement rests on some statements from thethis Statement of tensiderations to reference nN . C. d IRG Report. assued after the hearing wasthat denial of a requerted rulemaking as an

expression of a Co==lssion view on the fis [rd
-

# " x so inary ove;,s Thus the Commission bas. through thed ga t 6e gsafety of a waste repository proceedmg is restnctive enteria for cross. examination.
* * * "" * **

procedural farce of a low order. lt should not ga .tn e a su nate ud EeThe Board was neither sensitive nor careful
be done here. esnecially in light of the. in its decision to deny ell cross-examination.

a a arate part g v m m nt
commitment to a new generic proceedmg' Rather than assunng the ventilation and * 5 * * " ""I O* " ** *** "

As to reprocessing. I have concluded that cesiduatie of waste management and
"" ****" "* **

. Cemmissioner Gilinsky was in rnany respects disposalissues, the Board stified full nu g pWt mu. examination on
correct m h:s dissenting news f om our exploration of crucial and difficult subjects e put nd cW Chusn s

H a u pufect
january 25.1978 Memorandum on the scope.

*h"g"h'O obsessive need not to,know about the
' 8 8 ff, N8 C"N d d Ddof this rulemaking.Nevert.heless the record

has now been busit on what may be an uncertainties regarding its waste disposal
The denial of cross-examination on twounhkely case. and it seems to me the assumptions. While continuing to expressmeulu inun sm M iUuste 6 confidence that the wastes can and will beconsequences.The Sierra Club sought to disposed of safely and while judging that a_P, p. cross examine several witnesses on the bedded 'al '

%te norar.dum and Order, p. 41. release of technetium from the waste "- *"

Stemorandam and Order. Mar 4.. tera.
,

' Report to the president by the Intersgency
{ ,

, Renew C.oup on Waste Management.Tt3-3642.
Ma ch 19r9.
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