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Summary: Our brief memorandum of April 27, 1982
informed the Commission that the D.C.
Circuit in a decision announced that day
had held that the Commissicn's Original,
Interim, and Final fuel cycle rules
("Table S-3") are invalid because the
rules do not allow "proper -

cf uncertainties in fuel

cycle environmental impacts.
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their consideration in licensing
proceedings. 1/ The court's 69-page
opinion was written by

Judge David Bazelon.

Judge George Edwards of the Sixth
Circuit, sitting by designatiomn,
contributed a lengthy concurrence.

Judge Malcolm Wilkey filed a 65-page
dissent, which argued that the majority.
had stepped outside its authority in
rejecting the S-3 rule's treatment of
fuel cycle uncertainties. Judge Wilkey
did not address the issue of health,
sociceconomic, and cumulative effects as
treated by the Original and Interim
rules. Both Judge Bazelon and

Judge Wilkey agreed that the Commission
had adegquately demonstrated that the
models on which the Table S-3 numbers
are based were economically feasible.
Therefore the court dismissed the State
of New York's challenge to the Final
rule, which rested entirely on the
economic feasibility issues.

Judge Edwards would have remanded to the
Commission for further consideration of
economic feasibility.-

We have now had an opportunity to study
these opinions, discuss their potential
impact witih the NRC technical and legal
staff, and we present herein some views
and recommendations concerning
post-decision judicial relief and
actions that can be taken by the
Commission to avoid disruption of past

'

Unlike the Original and Intecrim rules, the Final rule
explicitly requires that environmental statements
prepared in support of power reactor licensing should
take account of health effects and sociceccnomic and
cumulative impacts of the nuclear fuel cycle.



licenses and ongoing proceedings while
post-decision relief is being pursued.
We think a substantial argument can be
meade that the court was in error both on
the uncertainties issue and in its
interpretation of the Original and
Interim rules. We believe the
Commission should recommend that the
Solicitor General seek rehearing and
reconsideration en banc in the D.C.
Circuit. If reconsideration is denied,
the Solicitor General should be urged to
petition the Supreme Court for a writ of
certiorari. The Government has until
June 11 to file a petition for rehearing
and reconsideration. Normally the
sourt's mandate will not issue until
this period expires. Filing of such a
petition automatically stays the mandate
until 7 days following the court's
disposition of the petition. The court
may further stay its mandate pending the
filing of a petition for certiorari and
final Supreme Court disposition of the
case. Until the mandate issues, the
Commission's rules remain at least
formally valid and useable in licensing
proceedings. We think it likely that
the Commission can obtain a lengthy stay
of mandate if it pursues its
post~-decision remedies. Because a large
number of licenses are potentially
affected by the D.C. Circuit's decision,
and there is considerable uncertaiaty
and apprehension amcng applicants and
licensees as to the Commission's
reaction to the case (a brief licensing
moratorium was ordered by the Commission
when the S-3 rule was last struck down),
we recommend that the Commission issue
promptly a statement of policy
indicating the status 2f both closed and
ongoing licensing proceedings pending



Discussion:

final resolution of this matter in the
courts.

1. Background

The fuel zycle rules which are the
subject of these cases were promulgated
by the Commission as a means of
describing generally in individual power
reactor licensing proceedings the
environmental impacts of the off-site
uranium fuel cycle operations which muct
be performed in supvort of the reactor,
if it is licensed to operate. These
operations include mining and milling of
uranium, enrichment and fabrication of
the fuel, and storage, possible
reprocessing, and eventual permanent
disposal of the radicactive wastes. It
is reascnably well settled by now that
because the operation of a power reactor
involves a commitment to these fuel
cycle activities, the environmental
analysis required by the National
Lavironmental Policy Act (NEPA) as part
of the reactor licensing process must
address the impacts of the fuel

cycle. 2/ This consideration cannot be
deferred, for example, until fhe
Ccmmission is engaged in licensing the
actual waste repository that will close
the fuel cycle. Accordingly, rather

Natural Resources Defense Council v. NRC, 547 F.2d 633,

639-640 (D.C. Cir. 1976), rev'd on other cgrounds, 435
U.s. 519 (1978). On rev.ew the Supreme Court stated
that it is "hard to argue that [nuclear wastes] do not

constitute
be avoided'

'advercse envircnmental effects which cannot

. « Or that by operating nuclear power

plants we are not making 'irreversible and
irretrievable commitments cf resources'" wicthin the
meaning of NEPA. 435 U.S. at 539.



than have individual reactor licensing
boards repeatedly relitigate the generic
problem of estimating fuel cycle
impacts, the Atomic Energy Ccmmission on
April 22, 1974 promulgated what we now
call the "Original" S=-3 rule. This rule
set out in "Table S$-3" numerical values
for, among othe. :hings, radiocactive

effluents from 1 cycle activities
associated wit! - annual fuel
requirement (AF. r a typical light

water reactor.

The Original rule s invalidated Ly the
D.C. Circuit on J 21, 1976. Natural
Resources Defense ._ouncil v. NRC, 547
F.2d 633, later reversed and remanded by
the Supreme Court in Vermont Yankee
Nuclear Power Corp. v. NRDC, 435 U.S.
519 (1978). The D.C. Circuit
particularly criticized the lack of
opportunity for direct confrontation of
witnesses in the rulemaking hearing and
the lack of evidentiary support for the
conclusion, implicit in Table S-3, that
disposal of high-level waste would have
no environmental impact. While the case
was working its way toward reversel, the
Commission performed through a special
task force a new environmental survey of
fuel cycle impacts, NUREG-0116, which
for the most part supported the numbers
in the table, while identifying several
sources of uncertainty. Relying on
NUREG-0116, the Tommission promulgated
by notice and comment procedures an
Interim rule on March 14, 1977, which
did not differ significantly from the
Original rule. The following May the
Commission also began a final rulemaking
with extensive public participation,
including hearings, to determine whether
the Interim rule should be made final.
In July 1979 the Commission promulgated




the Final rule. 44 Fed. Reg. 45362
(August 2, 1979). See Attachment A. 3/
The Final rule adopted a revised version
of Table S-3 not much different from the
previous versions. The Table included
some waste disposal radiocactive
effluents from fission product gases,
which NUREG-0116 assumed would be
released in their entirety during .
handling of waste prior to sealing of a
bedded salt repository. The Table
incorporated the assumption that once a
repository was sealed there would be no
further release of radiocactive materials
to the environment. The Final rule
provides that tle environmental impact
statements for a power reactor shall
evaluate the contribution of the fuel
cycle "on the basis of impact values set
forth in Table S$-3." Thus the Final
rule, like its predecessors, in effect
precludes further consideration of the
possibility that because of
uncertainties, for example in the
selection or performance of a
repository, fuel cycle impacts might be
significantly different from the S-3
values. Unlike the Original and Interim
rules, the Final rule adds: "The impact
statement shall take account of dose
commitments and health effects from fuel
cycle effluents set forth in Table S-3
and shall in addition take account of

The Statement of Consideration promulgating the Final
rule extensively reviews the background and rationale
underlying the Commission's fuel cycle rules and should
be consulted for the details which the abbreviated
discussion in this memorandum has omitted.

Judge Bazelon's and Judge Wilkey's opinions also
describe adequately the background of the three rules.
Opinion, pages 12-28; Dissent, pages 5-18.



economic, sociceconomic, anc possible
cumulative impacts and such ther fuel
cycle impacts as may reason: ly appear
significant."”

While the final rulemaking was going on,
the Supreme Court reversed the D.C.
Circuit's decision, which the Supreme
Court interpreted as a holding that the
Commission's rulemaking procedures had
been legally insufficient. 435 U.S. 519
{1978). The Court remanded to the Court
of Appeals to review the Original rule
onn tha basis of the adeguacy of the
evidentiary record supporting it. The
P.C. Circuit consolidated this remand
with challenges to the Interim and Final
rules and heard argument in September
1980. The decision of April 27, 1982 is
the outcome of that remand.

2. Judge Bazelcn's Opinion

Judge Bazelon's opinion for the court
focuses on whether the fuel cycle rules
operate to exclude from the reactor
licensing process the consideration of
potentially significant environmental
impacts. He characterizes the issues in
the case as:

largely concern(ing] the use of
numerical values to depict cne
environmental effects of fuel-cycle
activities. By describing such
¢ffects in this manner, the issue
arises whether there is more to the
fuel cycle's environmental impact
than the bare numbers in the Table
reveal, and, if so, whether
licensing boards are prevented from
looking beyond the Table to
consider additional elements of the
fuel cycle's environmental impact.



One omission from the Table is
explicit recognition of the
uncertainties that underlie the
projected effluent releases. This
omission is particularly glaring in
the Table's treatment of the
long~-term effects of solid
high-level and transuranic wastes,
which remain toxic for at least
250,000 years. The Commission
expects to dispose of those wastes,
perhaps by first reprocessing a
portion of them, and in any event,
by burying them in salt mines
beneath the continental United
States. The Tables indicate that
the wastes will have nc effect on
the environment after they are
sealed in salt mines. In effect,
therefore, the Table S-3 Rules
instruct all licensing boards, when
analyzing the environmental impact
of a particular plant, to
conclusively assume that such
wastes will emit no radiological
effluents into the envircnment
after final burial.

Op. at 10, 11. Judge Bazelon later
indicates that he has at least two
particular sources of uncertainty in

mind:

"[T)he Commission's final
Rule, like its two predecessors,
does not permit licensing boards to
consider either the risk that
pérmanent waste management
facilities will not be develcoped or
the risk that they will fail to
perform as intended if developed."

Op. at 28. With regard to the Criginal
and Interim rules, he also notes the



issue "whether the Table S-3 rule allows
licensing boards to take evidence on and
consider [health, socioeconomic, and
cunulative effects of the projected
releases] in individual licensing
proceedings.” Op. at 11. He concludes
"that the Table S-~3 Rules are invalid
because they fail to allow for proper
consideration of the uncertainties
concerning the long-term isolation of
high-level and transuranic wastes, and
[in the case of the Original and Interim
rules] because they fail to allow for
proper consideration of the health,
sociceconomic and cumulative effects of
fuel-cycle activities." Op. at 11, 12.

In reaching the conclusion that the
Commission's rule treats uncertainties
inadeguately, Judge Bazelon begins with
the Suprene Court's observation in
Vermont Yankee, 435 U.S. 51§, 539 (1¢78)
that in terms of NEPA "It is hard to
argue that [nuclear wastes] do not
constitute 'adverse environmental
effects which carnot be avoided should
the prooosal [licensing of a nuclear
power p.ant] be implemented. . . .'"
Judge Baze.on concludes accordingly that
"v.ue Commission must fully consider and
disclose the environmental impact of
nuclear wastes during the course of its
decision to license nuclear power
plants." Op. at 30. He analyzes the
S$-3 rule as an attempt to implement this
requirement through generic
consideration of these impacts and at
the same time a limitation on other ways
by which impacts might be considered and
disclosed, primarily by litigation in
individual licensing proceedings.

The opinion then foc.ses on whether the
zero-release assumption (no releases
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from the repository after sealing)
constitutes a fatal flaw in the S-3
rules. Judge Bazelon considers the
zero-release assumption from two
different perspectives: (1) as a
factual finding by the Commission that a
suitable waste repository site will be
found and will operate without any
environmental impact once it is sealed;.
and (2) as a decisionmaking device "by
which the Commission retains exclusive
responsibility for considerinc¢ the
uncertainties concerning long-term waste
disposal." Op. at 35.

In reviewing the zero-release assumption
as a factual finding Judge Bazelon
begins by holding that environmental
risks, "probabilities or possibilities
of environmental damage," are themselves
environmental impacts. He states in a
tootnote:

When confronting a set of
vrncertain environmental effects, or
an environmental risk that is
known, an agency's goal should be
to trace each reasonably
f~rczeeable contingency and
determine, first, the likelihocd of
its occurring, and second, the
environmental damage that it would
entail should it occur. Of course,
precision in this context can only
be the ideal, and the detail with
which an agency must consider and
disclose the likelihood and nature
of each contingency is somewhat
flexible. If a contingency is not
expected to entail a serious
environmental risk less detail is
required.
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Op. at 37, n. 101. Applying this to the
zero-release assumption as a factual
finding, the court viewed the assumption
as equivalent to a Commission finding
rthat there is "no significant risk" that
there may be post-sealing releases from
a repository, not simply a finding that
such releases are unlikely. Pointing
then to the Commission's many
acknowledgements in the rulemaking
record that there are "areas of
uncertainty . . . regarding both the
likelihood of finding a site and the
probability that it will perform as
expected,"” Op. at 41, Judge Bazelon held
that as a finding of no significant risk
of waste repository failure "the zero
release assumption represents a clear
error in judgment" and is "arbitrary and
capricious." Op. at 42.

Considering the zero-release assumption
as a decisionmaking device, which the
court conceded was probably a better
characterization cf the Commission's
intent, the court agreed that the
Commission was free to consider waste
disposal uncertainties generically and,
further, by a generic rule to determine
generic values for "costs and benefits
common to a class of individual actions"
and to "weigh the costs and benefits
against each other tc produce a generic
'net value.'" Op. at 44,

In the abstract, such generic
structuring of individual
decisionmaking is acceptable as
long as it is based on the agency's
reasoned judgments about how the
generic costs and benefits weigh
against each other. 1In the course
of such a generic rulemaking,
however, the agency must consider
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and disclose the actual
environmental effects it has
assessed in a manner that will
ensure that the overall process,
including both the generic
rulemaking and the individual
proceedings, brings those effects
to bear on decisions to take
particular actions that
significantly affect the
environment. '

Id. [footnotes omitted]. The fault
Judge Bazelon found in the zero-release
assumption, viewed as a decisionmaking
device, is that under the S-3 rule two
environmental costs, the risk that the
repository won't work as expected and
the risk that such a repositcry or its
equivalent may never be built at all,
are excluded from nuclear plant
licensing decisions. This is because
licensing boards are precluded from
considering these risks, being bound by
the values in Table S-3, while in

Judge Bazelon's view the Commission
itself acknowledged the risks but failed
to integrate them generically into the
decisionmaking process. The key
paragraph of the decision is the
following:

The Commission argues that its
consideration and disclosure of
these costs prior to promulgating
the Rule was sufficient under NEPA,
and that the licensing boards need
nét reconsider them. We disagree.
Although the Commission did
consider these uncertainties, it
did not do so in a manner that
would allow licensing decisions to
be affected -- either directly or
indirectly -- by the risk that
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nuclear waste will not be
successfully isolated from the
environment indefinitely. After
recognizing that there are
uncertainties concerning the
permanent storage of nuclear
wastes, the Commission simply ruled
that licensing decisions should be
made on the basis of cost-benefit
analyses that omitted the costs
represented by those uncertainties.
It did not rule that the costs were
insignificant, nor did it rule that
they were outweighed by generic
benefits that would alsoc be
excluded from licensing boards'
consideration. 1In effect,
therefore, the Commission directly
contravened NEPA's reguirement that
environmental costs be considered
"at every stage where an overall
balarcing of environmental and
nonenvironmental factors is
appropriate." The risks entailed
by the possible failure to develop
2 successful waste-disposal system
were never part of any "balancing."
They were considered alone, in a
vacuum, and then excluded from the
licensing boards' balancing. The
process that began with the
proposal of the Table S-3 Rule does
not allow the uncertainties
concerning permanent storage to
play a role in the ultimate
licensing decision. That omission,
and hence, the Rule, which causes
it, constitutes a blatant violation
of NEPA. ,

Op. at 46. Thus, although Judge Bazelon
recognizes that the Commission in
promulgating the Final rule "has
disclosed the nature of many of the
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uncertainties surrounding the storage of
long-lived wastes," Op. at 48, he
appears to conclude that the Commission
nevertheless failed to give proper
consideration to the environmental costs
of waste disposal because the rule does
not explicitly allow for those
uncertainties to be factored as an
environmental cost into the cost-benefit
balance for a power reactor. 4/ What,
specifically, "proper consideraticn”
might be the court does not say much
about. Judge Bazelcn says only that,
having assessed generically the risk
associated with uncertainties, the
Commission "must in some manner factor
its assessments into ultimate decisions
to license plants. One way . . . would
be to . . . assess and evaluate the
uncertainties and attendant risks, and
instruct licensing boards to consider
and disclose them in a uniform manner."
Op. at 47. Taking note of the
Commission's assumption of complete
release of volatile fission products

The court briefly noted that the Commission is
conducting a "waste confidence" proceeding to assess
the likelihood that safe and timely waste disposal will
be available, Op. at 23, note 56, but did not address
the question what bearing this proceeding might have on
+he court's concern that the Commission had not
integrated an evaluation of waste disposal
uncertainties into its decisionmaking process.

Judge Wilkey's dissent described tue waste confidence
proceeding in greater, length, Diss. Op. at 25, note 36,
and apparently suggests that any gaps in the S-3
treatment of uncertainties of waste disposal may be
acceptable in part "because the Commission expected
that long-term effects would be more fully analyzed and
understood after the concurrent 'waste c¢.nfidence'’
proceeding had concluded." Diss. Op. a. 51.
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Turning to the challenges specific to
the Original and Interim rules, that
their operation precluded consideration
of health, socioceconomic, and cumulative
impacts in reactor licensing
proceedings, Judge Bazelon first notes
that "there can be no dispute that NEPA
requires the health, socioeconomic, and
cumulative impacts of a proposed action
to be disclosed in an EIS." Op. at 353.
The Commission had argued that even
though the Original and Interim rules
had not specifically reguired that such
consideration be given, they had not
precluded it eitner. Although licensing
boards had correctly interpreted the §-3
rule as precluding challenges to the
effluent values in the Table, no board
had ever ruled that a party could not
present evidence that significant health
effects, for example, might be caused by
those effluents. Nevertheless,

Judge Bazelon found that "[plriocr to
1977 individual licensing boards
interpreted [the rule] to preclude their
consideration of the environmental
significance of the numerical values

—
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listed." Op. at 55. €/ He concluded
that the Original and, prior to 1978
amendments, the Ilnterim rule
"effectively eliminated the
consideration and disclosure of the
health, socioeconomic and cumulative
impacts of fuel-cycle activities," and
therefore viola:ed NEPA. Op. at 57.

Only on the issue of economic
feasibility did Judge Bazelon somewhat
grudgingly support the Commission's
rulemaking. The Commission had relied
cn estimates which projected
waste-management and disposal facility
costs as less than 10% of the capital
costs and less than 5% of operating
costs for a typical reactor. The court
held:

Because these waste-management and
disposal expenses represent a
comparatively small addition to the
resources needed tc build and
operate a reactor, and because a
plant need not be built if it

Apparently Judge Bazelon based this conclusion en a
statement by the Commission in the Statement of
Consideration for the Final rule tuiiat the Original rule
"at least initially was apparently interpreted as
cutting off further discussion of fuel cycle impacts.”
44 Fed. Reg. 45362, 45364. The Commission did not say
that the interpretation was authoritative or that it
had ever beer impocsed so as to cut off any contentions
in licensing proceedings. To our knowledge no such
cutoff ever occurred. Apparently the first offer of
fuel cycle health effects material was made by the NRC
staff on March 30, 1977 in the Marble Hill proceeding,
7 NRC 179 (1978), at 187, and was accepted by the
Licensing Board. The Commission's brief cited this
case.
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appears that those expenses will
render the plant unprofitable, we
cannot say that the Commission
clearly erred in determining that
sufficient resources would be
available.

Op. at 68. Therefore the court
dismissed New York's petition for review
of the Final rule.

Judge Edwards' concurrence in holding
the rules invalid does not add to the
majority's legal analysis, bhut it
illustrates the intense concern and
distrust which the nuclear power
controversy can arouse. Despite the
Commission's many disclaimers about the
€-3 rule's "limited purpose" and
statements that the rule "is in no way
intended to be a tool for choosing among
alternative uranium fuel cycle
technologies,”" 44 Fed. Reg. 45363,
Judge Edwards' opinion addresses at
length the potential dangers of
plutonium recycle, noting that "prudence
requires this court to assume that
approval of Table S-3 wculd be read by
the Commission as judicial sanction for
its originally intended =-- and now
presidentially permitted -- employment
o: plutonium as reactor fuel." Conc.
Op. at 4. He states his belief that
"Table $-3, inasmuch as it reguires
licensing boards to accept that only
insignificant releases will result from
transporting plutonium all over the
nation to 71 (potentially 190) reactors
is 'otherwise not in accordance with
law,'" Conc. op. at 46. During the
rulemaking proceeding the Table S§-3
treatment of fuel cycle transportation
impacts was not seriously questioned,
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and the . :sue was not addressed in the
briefs or crgument.

On the issue of economic feasibility,
Judge Edwards noted his concern that
"the cost of maintenance, surveillance
and guarding the public from toxic

waste . . . will continue from somewhere
between 10,000 and 250,000 years."

Conc. Op. at 46. He concluded that such
an "open ended subsidy of great
dimensicn" should not be "routinely
endorsed" by a court. Therefore he
would have remanded on the issue of
economic feasibility for further
consideration by the Commission and
public discussion at licensing hearings.
Conc. Op. at 47.

Neither Judge Bazelon nor Judge Wilkey
gives more than a passing reference to
Judge Edwards' concurrence.

. Judge Wilkey's Dissent

The thrust of Judge Wilkey's dissent is
that Judge Bazelon's cpinion, though
couched in terms of a straightforward
judicial review of the Commission's
pasis for factual findings (e.g., zero
release) and compliance with NEPA
procedural reguirements (e.g., to take
account of anvironmental risks in agency
decisionmaking), actually amounts to an
impermissible substitution of the
court's judgment for the agency's in
what is essentially a policy decision,
the NRC's determination of the effect
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which waste disposal uncertainties will
have on licensing decisions. 7/

Judge Wilkey would accord "the greatest
deference" to the manner in which an
agency structures its proceedings to
comply with NEPA and stresses that
"[(e]lven though NEPA provides that
environmental considerations must: be
made 'to the greatest extent possikle,’
[a court] may not, under the guise of
close scrutiny for procedural
compliance, dictate to the agencies just
how this consideration is best made."”
Diss. Op. at 47. He sees tliie majority's
decisions as "no more than a giant step
sideways,"”" Diss. Op. at 64, from the
court's earlier efforts to impose
procedural burdens on the NRC over and
above those required by statute, the
approach conclusively rejected by the
Supreme Court in Vermont Yaankee.

Judge Wilkey viewed the S$-3 rule as
"only one part of an ongoing and
wide-ranging Commission effort to
evaluate long-term nuclear waste
disposal issues." Diss. Op. at 24
(emphasis in the original). Ee stresses
that the rule must be reviewed on the
basis of its "limited purpose," rather
than regarded as "an exhaustively
comprehensive table of precisely
accurate figures as to which all
uncertainty had been eliminated." Diss.
Op. at 27. He notes that the Commission

Judge Wilkey states in his introductory analysis:

"{I]lt is not cur job to substitute our judgment for the
agency's to reach what we perceive tc be the best or
correct result. Yet this is precisely what the
majority has accomplished in this case." Diss. Op. at
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recognized the uncertainties but "chose
as a matter of policy not only to
acknowledge that uncertainty, but to
accept it, and then to proceed in the
face of that uncertainty." Diss. Op. at
28. He emphasizes the extent of the
rulemaking record anéd the adegquacy of
the Commission's disclosure of impacts,
noting that "working assumptions were
expressly spelled out and uncertainties
inherent in the models emploved were
candidly acknowledged." Diss. Op. at 30
(emphasis in the original).

Judge Wilkey evidently regards the NRC's
awareness and disclosure of the
uncertainties as sufficient to meet NEPA
requirements that environmental
consequences be "considered during the
planning stage of agency actions. 8/ He
notes that "the Act does not prescribe
exactly how this consideration must be
made" and concludes that "any NEPA-based
review consistent with Vermont Yankee II
must be limited to a scrutiny of
compliance with only the 'outward signs'
of environmental consideration clearly
prescribed by the Act." Diss., Op. at
44,

Turning then to the zero-release
assumption, which Judge Bazelon had

Judge Wilkey disputes Judge Bazelon's treatment of
uncertainties as equivalent to environmental costs, see
Diss. Op. at 45, but it is not clear whether he is
saying that risk of an environmental impact is not
itself an impact that need ever be considered under
NEPA, a proposition we would find guestionable, or
whether he is simply objecting to equating uncertainty
== "a quality inherent in all impacts" =-- with the
impacts themselves.
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found to be "a clear error in judgment"
if regarded as a factual finding, Op. at
39, Judge Wilkey states that "the
relevant gquestion with regard to the
zerco-release assumption is not whether
the zero figure itself is precisely
accurate but whether the Commission's
decision to adopt it was reasoned.”
Diss. Op. at 48. Judge Wilkey finds
that the Commission never intended to
find as a fact that releases would never
occur from a repository but had "only
decided, in view of the staff's
assumption that fission-product gases
would be released prior to sealing and
its finding of extremely low probability
of repository failure, that 'taking
post-sealing releases as zero does not
significantly reduce the overall
conservatism of the table.'" Diss. Op.
at 49.

Considering the zero-release assumption
as a "decisicnmaking device" rather than
a factual finding, Judge Wilkey rejects
the majority's holding that for the
Commission tc preclude licensing boards
from considering the possibility of
post-sealing releases without 7itself
having factored that possibility
explicitly into its fuel cycle rule was
another "clear error in judgment.”
Instead, Judge Wilkey finds in a pivotal
section of his dissent:

"[Tlhere is no gquestion that the i
Commission considerad relevant

fattors -- including the

-uncertainties with which

Judge Bazelon is so concerned -- in
deciding to promulgate the S-3

Rule. The record is replete with

evidence that the Commission took

fair account of these

R R R R e e
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uncertainties. * * * We can demana
no more, and the majority's holding
that relevant factors were not
'properly considered' because the
consideration did not take a
particular form or yield a 'usable'
result exceeds the limits of our
judicial prerogative in a
substantive review of agency
decisions under the APA." Diss.
Op. at 49, 50 (footnotes omitted).

gvidently accepting the arguments the
Commission had offered in defense of the
5=-3 rule, Judge Wilkey notes that the
Commission's way of dealing with
uncertainties was a "quintessential”
policy judgment and not an unreasonable
one:

It did not attempt to guantify the
uncertainties surrounding the
figures themselves because they
were inherently unquantifiable. It
did not require individual
licensing boards to weigh
repeatedly the effects of
uncertainties because it was aware
that individual boards were
incapable of doing a better job of
analysis than the Commission had
already done. It did not institute
a separate generic proceeding to
consider uncertainties because the
Commission expected that long-term
effects would be more fully i
analyzed and understood after the
concurrent "waste confidence"
proceeding had concluded. In view
of all of these considerations, I
do not believe the Commission
abused its discretion by finding
"no advantage in having licensing
boards repeatedly weigh" for
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Every reactor license which the
Commission has issued since NEPA took
effect on January 1, 1970 has arguably
relied, either directly or indirectly,
on either the Original, Interim, or
Final fuel cycle rulemakings for meeting
the NEPA reguirement that prior to
licensing the agency must consider
significant fuel cycle impacts
associated with operating the reactor.
OGC's review of the statistics discloses
that at least 64 OLs and 77 CPs at 123
units are potentially affected. Many of
these involve licenses issued even
before the Original rule toock effect.
Arguably, these licenses depend on the
Commission's determination as part of
promulgating the Original rule on

April 22, 1974 that in view of the
apparent small magnitude of fuel cycle
impacts there was no need to reopen
closed proceedings. Such a '
determination would appear to be called
into question by the D.C. Circuit's
holding that the Commission had
inadecuately considered the
uncertainties in those impacts. As for
licenses issued directly in reliance on
one of the fuel cycle rules, i1.e., since
April 22, 1974, there are 33 OLs and 57
CPs at %0 units that are potentially
affected. So far only 6 OLs and nco CPs
have issued in reliance on the Final
rule, but all ongoing proceedings rely
on that rule for exclusion of
contentions that fuel cycle releases
might be different from the numbers in
Table S-3. If the decision stands, the
Commission would have to allow such
contentions to be considered, pending
promulgation of an amended rule
complying with the court's holding. 1In
effect it is imaginable that in each
individual licensing proceeding boards
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might have to conduct their own S$-3
evidentiary hearings until a valid
generic fuel cycle rule could be put in
place. One might expect also a series
of reguests to reopen closed
proceedings, meanwhile suspending
construction or operation of reactors,
so that the consideration the court
asserts is reguired by NEPA could be
given to fuel cycle impacts.

Given that the Commission has, as the
court conceded, actually looked closely
at the uncertainties and can make out a
reasonable case that almost certainly no
previous licensing decision would go the
other way if reopened for consideration
of fuel cycle impacts, it seems to us
that a2 strong case can be made against
any license suspensicns, even if the
decision stands. Nevertheless, a
considerable amount of legal ard
technical resources may have to be
expended to make the necessary
arguments. 10/ Considerable technical
resources may also be needed to comply
with the decision as it applies to

—

As Judge Bazelon notes, Op. at 5, note 7, there are
presently five cases in the D.C. Circuit in which
licenses have been challenged on the basis of asserted
inadequacy in the Commission's treatment of waste
disposal impacts. These include Shoreham, Midland (two
cases), Callaway, and Vermont Yankee. In the First
Circuit there is a challenge to the Seabrook CP which
was held in abeyance pending the D.C. Circuit's
decision on validity of the rules. We do not expect
these cases to become active unless the D.C. Circuit's
mandate issues. Efforts to seek post-decision relief
will hopefully keep the mandate from issuing for an
indefinite period.
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ongoing proceedings. Judge Bazelon's
opinion, no doubt intentionally, left
unclear the lengths to which the
Commission might have to go to provide
what the court would regard as "proper
consideration" of fuel cycle impacts.
Informal discussions we have had with
the technical staff indicate that the
staff might have considerable difficulty
evaluating and defending in each case
the unquantified and possibly
unquantifiable impacts of "unsafe" waste
disposal, which presumably is one of the
environmental risks Judge Bazelon would
require the agency to incorporate into
its decisionmaking process. Thus the
Commission has substantial incentive to
try to get this decision cverturaed.

A case to overturn the decision would
certainly be improved if there is a
clear and well-supported Commission
decisicn (say, as part of the waste
confidence proceeding) that safe waste
disposal is highly likely, not just the
outcome "that the probabilities favor,"
as stated in the Commission's Final §-3
decision. Such a finding would tend to
diminish the force of Judge Bazelon's
argument that the risk of unsafe waste
disposal requires additional
consideration. However, as

Judge Wilkey's strong dissent indicates,
there are powerful arguments which can
be raised against Judge Bazelon's
decision even on the basis of the
existing record. We believe that on
balance Judge W.ilkey has the better of
the argument. The Commission can, and
we believe should, argue that

Judge Bazelon's opinion has
impermissibly substituted the court's
judgment for the Commission's on the
guestion of the weight which should be
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given to waste dispcsal uncertainties in
the cost-benefit balance for a power
reactor. The rulemaking record shows
that the Commission took the requisite
"hard look" at fuel cycle impacts,
including uncertainties, and we believe
the Supreme Court will be receptive to
an argument that in this decision once
again Judge Bazzlon is trying to compel .
the NRC to go beyond statutory
requirements and r.gulate nuclear power
the way the court, not the agency,
thinks the job should be done.

We recommend that the Commission
authorize OGC to ask the Solicitor
General to seek rehearing and
reconsideration en banc before the D.C.
Circuit and, should those avenues of
relief fail, petition the Supreme Cour%
for a writ c¢€ certiorari. Normally the
Court of Appeals' mandate will remain
stayed during the pendency of such
actions. Therefore we see no
disadvantage to trying for
reconsideration first rather than going
directly to the Supreme Court.
Moreover, cur chances for Supreme Court
review will probably be improved if the
Court perceives that we have "exhausted"
all avenues of relief before the D.C.
Circuit. Given the strong dissent of
Judge Wilkey and the whole court's sure
awareness of the possibility of another
Vermont Yankee-type reversal, the case
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has some promise of winning
reconsideration. 11/ 1In view of the
severe impact which tha decision could
have on licensing and the Supreme
Court's likely interest in assuring that
its Vermont Yankee decision is followed
in the continuation of the case in which
it was issued, we think the chances of
getting Supreme Court review are
reasonably good.

S. Need for a Statement of Policy

The last time the Commission's fuel
cycle rule was overturned, in 1976, the
Commission promptly issued a General
Statement of Policy, 41 Fed. Reg. 34707
(August 16, 1976), which among otne °
things announced the Commission's
intentions regarding ongoing licensing
(it was suspended) and the possibility
of show cause proceedings tc reexamine
existing licenses, all pending
supplementation of the record and
interim rulemaking to replace the
invalidated Original S-3 rule. In order
to provide guidance in the present
situation to licensing boards and to
persons contemplating the initiation of
actions before the Commission based c¢n
the D.C. Circuit's decision, we
recommend that the Commission issue a
policy statement describing its
intentions with regard to interim

There is always the chance that the Cocurt of Appeals
might reaffirm the panel on reconsideration en banc and
issue an opinion more likely to survive a Supreme Court
review than the panel's opinion. We do not think the
risk ol this outcome is high since judges who agree
with the panel are unlikely to vote for
reconsideration.
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measures and seeking post-decision

relief.

For reasons we have indicated,

we do not believe there is a need for
suspension of licensing or opening up of
p2st proceedings,

(1)

(2)

Direct OGC to recommend to the
Solicitor General that petitions
for rehearing and reconsideration
en banc be filed before the D.C.

Circuit and that, if rehearing is

denied, Supreme Court review be
sought.

Direct OGC to prepare a draft
statement of policy indicating the
Commission's intention not to alter
its licensing procedures or to
initiate enforcement action while
the petitions for post-decision
relief are pending.

=13 L C~ C—\}
Leonard Bickwit, Jr.
General Ccunsel
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§200.77 [Amended)
In § 201§ delete “packer. and
.censee” ang insert ” and packer”.

§ 201.9¢, 201.95. 201.97 [Amended)

ln §§ 201,98 201.95. 201.57. delete
“dealer, and |Rensee” and insert “and
dealer”.

§201.96 [AmeZied)

In § 201.66 d@ete “dealers, or
licensees” andgnsert "or dealers”.
§201.95 | od)

In § 201.85 (Afnended) delete “dealer,
or licensee.” ang insert “or dealer."”.
£201.23 [Amenped)

In § 201.23 dejete “or licensee.”.

Due to the n of these changes

they shall beco
1878

Done 2! Was
July 1879,
Chas B. Jecnings.
Depcty Admiris
Siocayards. AMS.
TR D 92006 el -® Aesan]
BULING CODE 3410-02-4

e effective August 2,

ton. D.C. this 26th day of

2 or. Pockers anc

NUCLEAR REGULATORY
. COMIISSION

&10 CFR Part 51

Licensing and Regulatory Policy and
Procedures for Environmental
Frotection; Uranium Fuel Cycle
Impacts ~rom Spent Fuel
Reprocess.ng and Radicactive Waste
NMaragement

AGENCY: Nuclear Regulatory
Commission.

action: Promulgation of a final fuel
cycle rule.

summany: The Commission promuigated
on March 14, 1977 an interim rule
identifving the environmental impact
values for the uranium fuel cycle which
are to be included in environmental
reports and environmental impact
statements for individuai light water
ruc'ear power reactors. After an
extensive proceeding focused on the
nuclear waste management and fuel
reprocessing parts of the fuel cycle, the
Commission now promulgates a final
rule which sets out revised impact
values. The rule also specifies fuel-
cicle-related subjects that are to be
considered in individual licensing
proceedings as part of the
envircnmental cost-benefit analysis for
4 power reactor. The Commission notes
% intention 10 conduct a further
s.poiementary rulemaking to adopt as

part of the rule an explanatory narrative
addressing the emvironmental
significance of the impact values
tabulated in the final rule. A general
update of the rule with respect to all '
aspects of the wanium fuel cycle is also
in progress.

EFFECTIVE DATE: September 4. 1878,
FOA FURTHER INFORMATION CONTACT: =
E. Leo Slaggie. Office of the General
Counsel, U.S. Nuclear Regulatory
Commission. Washington, DC, 20533,
phone 202-834-3224.

SUPPLEMENTARY INFORMATION: This
notice annouaces the outcome of a final
rulemaking by the Nuclear Regulatory
“ammission regarding the
enviroumental effects of spent fuel
reprocessing and radioactive waste
management in the light water power
reactor uranium fuel cycle. The rule
adopted herein replaces an interum rule
which identifies fuel cycle
environmental impact values to be
included in environmental reports and
environmental impact statements for
individual light water power reactors.
Theinterim rule, 10 CFR 51.20(e) ("Table
§-3", as revised), was published on
March 14, 1977 (42 FR 13803) to be
effective for 18 months and was

_ extended several times, the final

extension being to the effective date of
this rule. . -
This final rulemaking concludes a
proceeding which began on May 26, 1877
with a notice that a rulemaking hearing
would be held to consider whether the
interim rule should Le made permanent
or. if it should be altered. in what
respects. 42 FR 26887. The Hearing
Board took extensive written and oral
testimony from more than twenty
participants. On August 31, 1978 the
Board submitted to the Commission a
detailed summary of the evidentiary
record. followed on October 26. 1978 by
its Conclusions and Recommendations.
After studying the Hearing Board's
recommendation and receiving written
and oral presentatians by rulemaking
participants, the Commission has
adopted as a final rule the mocified
Table S-3 recommended by the Hearing
Board. The impact values in this table
differ only slightly from the values in the
interim rule. With two exceptions. these
values will be taken as the basis for
evaluating in individual light water
power reactor licensing proceedings.
pursuant to requirements cf the National _
Environmental Policy Act (NEPA). the
contrivution of uranium fuel cycle
activities ° to the environmental costs of

"The ‘ool cyele activitios addressed by the rule
include wanium mining and miliing the production
of uranium hexsfivende. isolopic ennchiment. fuel
labnesuon. spent fuel storage and cisposal

licensing the reactor in quastion. The
exceptions are radon releases. presently
omitted from the interim rule (43 FR
15613, April 14. 1978), and technetium-99
releases irom reprocessing and waste
management activities, as discussed
later in this notice. Appropriate values
for these releases are open for
consideration in individual proceedings.

Promulgation of the revised table is
not the sole outcome of this rulemaking.
The rulemaking record makes clear that
effluent release values, standing alone, .
do not meaningfully convey the
environmental significance of uranium
fuel cycle activities. The focus of
interest and the ultimate measure of
impact for radicactive releases are the -
resulting radiological dose commitments
and associated health effects. To convey
in understandable terms the significance
of releases in the Table. the Hearing
Board recommended that the modified
Table be accompanied by an ‘
expianatory narrative nromulgated as
part of the rule. The recoramended
narrative wouwld also address important
fuel cycle impacts now outside the
scope of the Table, including

sociceconomic and cumulative impacts.

where these are appropriate for generic
treatment. The Commission has directed
the NRC staff to prepare by October 1
such a narrative. as described in more
detail later in this notice. The narrative
will be submitted for public comment in
a further rulemaking.

Pending adoption of an expianatery
narrative as part of the fuel cycle rule.
the use of Table S-3 in individual
proceedings must be accompanied by
supplementary presentations.
Accordingly. the Commission has
directed the NRC-staff to continue
presenting in individual proceedings an
evaluation of dose commitments and
health effects from fuel cycle releases.
In addition, the staff will address
economic. sociceconomic., and possible
cumulative impacts of fuel cycle
activities and such other impacts of the
fuel cycle as may reasonably appear to
have a significance for inidividual
reactor licensing sufficient to warrant
attention for NEPA purposes. These
matters remain open for litigation in
individua! proceedings. The present
rulemaking settles only the question of
fuel cycle release values. with the

reprocessing of uradiated fuel ransporiation of
racioactive matenals and management of low-level
wastes and high-level wastes The rulemaling
proceeding concluded here dealt only with impacis
of reprocessing and waste management and
associeted transporation the so-cailed “back-end™
of the fuel cycie. The impacts of wansporation of |
cold fuel 1o the reactor and rradiaied fue! and solid
racioachive wastes e outside the scope of the rule
and are treated separaiely in the Commussion s
reguiations. See 10 CFR $1.20().

Pt LS
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exceniions noted above. and such other
numencal data that appear explicitly in
the Table.

In response 1o a recent decision by the
United States Court of Appeals for the
District of Columbia Circuit, State of
Minnesote v. NAC, Nos. 781269 and 76~
2032 (May 23, 1579), the Commission
intends to conduct a genenc proceeding
which will consider the most recent
evidence regarding the likelihood that
nuclear waste can be safely disposed of
and when that, or some other off-site
storage solution, can be accomplished.
That new generic waste disposal
proceecing will be separate and
different in scope and purpose from
furner fuel cycle rulemakings dealing
with an -3 narrative and general
update of S-3, but will in part review
and update the conclusions regarding
waste disposal wi ch have been
resched in the present rulemaking. If
available. the record compiled is the
new generic wasie disposal proceeding
can be considered in. and made a part of
the record in. the general update of 5-3.

The background of this proceeding
end the reasons underlying the
Commission's decisicn are explaized in
\be material which follows.

L. Need For a Fuel Cycle Rule in Power
Reactor Licensing

The National Environmental Policy
Act of 1069 (NEPA) requires that the
Commission look closely at the
environmental impact of a proposed
nuclear power reactor before it may
license the construction or operation of
the facility. To comply with NEPA the
Commission has adopted licensing and
regulatory procedures presently set out
in 10 CFR Part 51. Under these rules the
environmental analysis in a power
reactor licensing proceeding must
include a cost-benefit analysis which,
among other things. considers and
balances the adverse environmental
impacts of the nuclear plant against the
expected environmental, economic,
iechnical. and other benefits.

The environmental impact of
operating a nucleas power reactor is not
limited to effects specific to the plant
itself, such as site alterations due to
plant construction or the release of
reactor effluents. The envirnnment will
also be affected by the fuel cycle
activities necessar, to support plant
operation. Since operation of a auclear
plant invelves a commitment to prepare
fuel and dispose of spent fuel and waste,
the environmental impacts considered in
the NEPA analysis for a power reactor

should include contributicas from
wranium fuel cycle act.vities.?

Evaluating these contributions
necessarily involves & wide-ranging
inquiry and a certain amoun: of
speculation. Fuel cycle facilities serve
many reactors, anc there is no way 10
ascer'ain with certainty whicn facility
now in existence or to be operated in
the future will contribute fuel to a given
nuclear power reactor or will receive its
irradiated fuel or wastes. Thus the fuel
for & particular reactor cannot be
identfied at the start of the fuel rycle
and traced through the various steps 10
final dirposal. Instead. the fuel cycle
impacts for a particuler reactor must be
estimated hypothetically, for example
by apportioning the impacts of
represertative fuel cycle facilities to the
number of reactors served. Determining
these facility impacts also iovolves
uncertainties, particularly for the back
end of the cycle. For example, -
reprocessing of spent fuel, if itis done,
would take place at newly cesigned
faciities, not vet operational. Thus
impacts besed on previous reprocessing
expenence using outdated technology
are not in the Commission’s judgmest
representative of future impacts. For
waste disposal many proposals have
been put forth, but the method or
methods which will finelly be used are
as yet unselected. A reasonable
epproach for determining waste
disposal impacts is to focus on a system
which seems likely to be deployed and
to estimate its impacts conservatively,
based on the best available inforrmation
and analysis.

A stidy of fuel cycle impact thus
involves difficult generic analysis and
prediction well outside the normal scope
of facility-specific subjects dealt with by
a reactor licensing board. This does not
mean that the subject can be ignered or
deferred until the fuel cycle facilities
themselves come up for licensing.” It
does mean that in reactor licensing fuel
cycle impacts should be treated where
possible by generic rulemaking rather
than case-by case adjudication.

The Commigsion's interim fuel cycle
rule, 10 CFR 51.20(e), requires that the
environmental costs to be considered in
e power reactor licensing proceeding
shall include contribut.ons from uranium
fuel cycle activities as set forth in a

T Activities comprising the nuclear fuel cycle are
Lsted in note 1, above.

' The court of appeals for the D.T Circuzt has
spec:fically rejected such an spproach and heid that
“absent effective genenc proceedings 1o consider
these issues they must be dealt with ic individual
licensing proceedings.” ARDC v. NAC W47 F. 22 683
641 (1978 rev & 0a other grounas sub nom. Vermont
Ycoakee Nuc/ear Power Corp. v. NRDC 438 US. 919
{1978).

table (“Table S-3. Summary of
environmenta! considerations for
wranium fuel cycle™). The adequacy of
this interim rule, insofar 2s waste
management and reprocessing impacts
are concerned. was the criginal focus of
the present rulemaking. as the
background discussion in the section 1o
follow indicates. As the rulemaking
progressed. however, parucipants
submitted a substantial amount of
public comment and testimony
addressing matters not dealt with by the
interim rule. including economic and
sociceconomic impacts, numerical
uncsctainties inthe estimates, and long-
term dose commitments and health
eSects. Tais implicit broadeaing of the
ru.emaking's scope callec attentica to
problems which must be addressedina
further rulemaking. but also indicated
t: ere may be confusion regarding the
proper objective of a fuel cycle rule.

The rule aimed at in this proceeding
has a limited puwpese. It applies ozly to
environmental cost-benefit balances for
power reactors and is in no way
ir tended to be a tool for choosing among
alternative uranjum fuel cycle
technologies. Although the rule should
reflect as accurate an ussessment as
reasonably possible of uranium fuel
cycle impacts, the rule clearly does not
need the detail or the precision of an
environmental analysis for licensing fuel
cycle facilities themselves. A reasnnable
degree of uncertainty is unavoidable
and is acceptable, given that besic
decisions have not yet been made
regarding reprocessing and the
technclogy of waste dispesal.

The rule neec not be comprehensive
in scope to be 2 useful and valid
exercise of rulemaking authority. A
record is not yet available to support a
comprenensive rule dealing with all
generic aspects of fuel cycle impacts
relevant to reactor licensing, but the
Commission is free to adopt & narrower
rule that for the present leaves some of
these matters for consideration in
individual proceedings. The table of
impacts adopted as a final rule in this
proceeding serves as an important first
step in this consideration. relieving
adjudicatory beards from the need to
determine those numerica! impacts of
the uranium fuel cycle which have been
extensively considered in generic
rulemaking. Ultmately, bowever, the
impacts of the releases and not the
releases themselves dictate the
standards the Commission must set.
Therefore, use of the table in individual
licensing will act foreclose discussica of
the significance of those impacts or
other important aspects of the fuel cycle
pot addressed by the table. This point

I
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sn effective rule or in toe adjudicatery
proceeding, the court found the
rulemakirg record insufficier! to support
the waste management and reprocessing
paris of the rule because the procedures
afforded during the hearing were
inadequate, at least as applied by the
hearing board.® The court saw the
significance of Table 5-3 as an

expression “in numerical terms [of] the -

conclusion that the envirenmental
effects of the fuel cycle, including waste
disposal, are insubstantial.” /d. at 646.
With regard to reprocessing and waste
disposal, "the focal points for this
sppeal” the court found that the
Eavironmental Survey failed to provide
“detailed expianation and support” fc:
this conclusion and that iestimony
presented at the hearing did not fill the
gap. The court noted tha: “[t}he only
ciscussion of high ievel waste disposal
techniques was supplied by a 20-page
statement by [AEC witness) Dr. Frank K
Fittman.” wiu‘ch the court criticized for
i's “concluscry quality.” /d. at 645, 851.
The court found that the procedures
employed at the hearing failed to expose

his statement to any “probing of its
underlying «nalysis.” id.. and concluded
that the Commission had been arbitrary
and capricious to adopt a rule “cutting
off consideration of waste disposal
issues and reprucessing issues in
licensing proceedings based on the
cursory development of the facts...in
this {rulemaking] proceeding.” The court
vacated those portions of the rule and
remanded to the Commission.

In important respects, however, the

court of appeals approved the
Commission’s overall approach to the

Footncotes continuad frome last page

Vermont Yenaee Nuc/sar Power Corp. ¢ AET 830
(June & 1572) Tae court of sppenis reiecied the
Appesi Board s decision and held 'hatl reprocessing
and wasie disposal issues must be deall wath esther
by an eflfective ruie or » individual licknsing
proceec.rgs. Toe Supreme Count did ot disturd tis
hoiding when it later reversed the court of appeais.
The Supreme Court noted tha! the Commission
“acted well within s statutory suthonity” in
requuring that fuel cycle impacts be considered in
resctor Lcensing proceedings. Vermont Yankee
Nuciear Power Corp. v. NRDC 438 US 519, 5839
{1978} The Commismon in promulgeting the fuel
cvale rule had stated that the Appeal Board's
Vermont Yanaee decisions bad no further
precedental significance insolar as they differed
from e rule. 38 Fed Reg 10188

* Interpreters of the opinion have differed over the

relavve weght which e court of appeais w
reaching 1 decision attached 1o procedural
inadequacies and 1o insuficency of the record. The
Supreme Court was persuaded thal the “lneluctable
mandate of the cowrt's decision is that the
procedures alTorded duning the heanings were
nadequate.” ¢35 US %18 ML The Supreme Count
reveryed Lhe court of appeals oo this procedursl
question and' remanded lor consideraton whetber
the evidenuary record supported the rale. The court
of appesis bas heid o abeyance i decision on the
remand pending completion of the Commisson’s
fina) nuemaring

fue) cycle rulemaking. The court rejected
the argument that a fuel cycle rule is
itself a major Federal ection requiring
an impact statement. The court found it
sufficient that a NEPA impac! statement
is prepared when Table S-3 is
incorporated into a proposal to license
an individual reactor. The court also
saw no necessity for a “plenary
consideration of alternatives” in
evaluating waste disposal impacts for
the purposes of the rule, “provided a
sufficiently conservative and credible
assessment of a particular waste
disposal method is used.” /d. at 633, note
57.

3. Promulgetion of the Interim-Rule

1n response to the NRDC v. NRC
decision and a related decision,
Aeschliman v. NRC, 547 F. 2d 622 (D.C.
Cir. 1976), the Commission on August 16,
1976 issued a General Statement of
Policy (GSP) (41 FR 34707) annourcing
an intention to reopeu the fuel cycle
rulemaking proceeding to supplement
the existing record on waste
management and reprocessing impacts
and {c determine whether or not the rule
should be amended. The Commission
directed the NRC staff to prepare on an
expedited basis a revised and well-
documented environmental survey as-
the basis for an interim rule on waste
rmanagemest and reprocessing impacts.
The General Statement of Policy also
cirected that no new full-pcwer
operating licenses, construction permits.
or limited werk authorizaiions should
issue, peading the conclusion of a
notice-and-comment irterim rulemaking.
With regard to licenses already issued,
the Coiamisson indicated that, if
requests for & show cause order based
on fuel cycle grounds were received,
licensing boards would be assigned to
determine whether the licenses in
question should be continued, modified,
or suspended pending adoption of an
interim rule. ’ ‘

The revised enironmental survey,
NUREG-0116—Supplement 1 to WASH~
1248, was completed in early October,
1976, and on October 18 the Commissica
published a notice soliciting public
comment on the survey and a proposed
interim rule. (41 FR 45848). Comments
received in response to that notice and
the Commission's responses to those
comments were later published in
March 1977 as NURCG=0218,
Supplement 2 to WASH-1248.

On November 11, 1878 the
Commissics announced that licensing
could resume on a conditional basis (41
FR 48898). As factors in this decision the
Commission noted that (1) the court of
appeals had stayed its mandate, leaving

the S-3 rule tormally in effect but
conditioning new licenses on the
outcome of petitions by licenses for
Supreme Court review of the court's
decision.? and (2) NUREG-0116 provided
significant support for the conclusicn
that waste management and
reprocessing impacts are slight. so that
the interim rule, whes promulgated,
would not be likely to produce results in
reactor licensing different from the
original rule. The Commission also
suspenced show cause proceedings on
fuel cycle grounds against light water
reactor licensees. The Commission
directed that new licenses could be
issued only if a separate analysis
determined that use of tre impacts in
the proposed interim rule would not tilt
the cost-benefit balance against the
reactor.

On March 19, 1877 the Commission
promulg2ted the interim rule (42 FR
13803) to be efiective for eighteen
months, subject io extension for good
cause. 10 CFR 51.20(e). L1 support of the
interim rule the Commis-ion noted that
the two environmental supplements,
NUREG—0116 and NUREG-0216,

rovided a “sufficient informational

asis for the integim rule . . ." The
Commission acknowledged that “there
are gaps in the information needed for a
detailed assessment of waste
management and disposal technology”
but found that “the costs of not
proceeding outweigh the risks of
proceeding by interim rule,” given that
within a relatively short period the
issues would be more thoroughly
discussed in the final rulemaking
proceeding. The Commission terminated
show cause proceedings initiated
pursuant to tie General Statement of
Policy, noting that “the values in the
interim rule are not sufficiently different
from the values in the original Table S-3
to warrant revocation or suspension on
cost-benefit grounds [of previously
issued licenses]." *® 43 FR 43806.

*The Suzreme Court's subsequent grant of
cersoran sutomatically continued the stay of
mandate pesding compieton of Supreme Court
Acnon. The Supreme Court's rermand and
sudsequent action by the court of appeals bave left
uzresolved for the pv:l“w the questicn whether the
waste management reprocessing portions of the
onginal 5-3 rule were legally sufficient See note &

“Subsequently the Commistion directed the
Appeal Bosrd 1o consider for the ten facilites *
alected by the terpunated show cause
“ibe partcuianzed facrual data essential 1o making
& determunation of the incremental effect. If any,
that tbe use of the val e ia the interim rule would
have on the NEPA cosi-benefii balances for the
parncular facilities invoived.” S NRC 117, M
{3577} The Appeal Board found that fuel eycie
wpacts did not tt the cost-benefit balance against
any of the facilities in questior. 8 NRC 28 2530, 8
NRC 33, 102-104. 8 NRC 208 209 (1977), and
conciuded: “The efTects sasigned by the interim rule

Footnotes costinued on next page
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eccompany the use of Table $-3 in such
proceedings and recommended thet this
practice continge.

Oz January 18, 1979 the Commission
heard oral presentations from the
commentiers. These presentaticns
provided a valuable elaboration of the
parties’ views but did not change the
basic positions stated in the written
~omments. The Commission accepted
briel supplemental jyritten submissions
foliowing the oral presemtations and
thex closed the record of this proceeding
as of January 23. 1973,

[II Final Rulemaking 1
1. Adoplioz of the modified Table &3

Tae Commission ha: found that
except for technetium-99 releases the
record supports adoption of the
modified Table S~ as a final rule. as
recommended by the Hearing Board.
The particpants’ comments and the
Board's recommendaticns have made
clear that the Table is not free of flaws,
but for the reasons discussed below the
Commission believes that these will not
significantly impair the Table's
usefulness es the starting point for
considening fuel cycle impacts in
incividual reactor licensing proceedings.

To begin with, there can be little
doubt that this rulemaking has been
sJdeguate from a procedural standpoint.
The Supreme Court's Vermont Yonkee
decision confirmed that informal agency
rulemaking is procedurally sufficient
wien the notice-and-comment
recuremexts of the Administrative
Procedure Act. 5§ US.C. 533, are met. §35
U.S. 419 (1578). The fuel cycle
rulermaking not only afforded these
basic notce-and-comment procedures
but aiso provided extensive additional
wTiiten and oral procedures, including
several not of’ered by the hearing board
ia the original 3-3 rulemaking. A few
participants expressed the view that the
record might have been improved, had
the Beard exercised its discretion to
permit cross-examination. but no one
has argued that the recore is legally
deficient from a procedural standpoint.

As coled earlier, however, several
comments to the Commission
questioned whether the record provides
sufficient evidence to support the
numbers in the modifed Table The
geceral thrust of these comments was
that the model facilities analyzed by the
staff were for one reason or another
unacceplable as a basis for determining
fuel cycia impacts. The Commission
believes that the substance of these
comments has been adequately
addressed by 'Se Hearing Board in the

discussion supporting-its

recommendations. Condlusions and
Recommendations of the Hearing Board.
Docket RM-50-3. The issues of greatest
importance or special concern to
commenters are reviewed in the
following subsections. '
¢. Econemic Fel3sibility. The propose
rule clearly would be open to serrous
question if the model facilities oz which
the values ia Table 5-3 are based would
be prohibitively expensive to buiid and
operate Iz response to the Boerd's
request for evidence on economic
feasiblity, viewed in this nazrow sense,
the stalf submitted cost estimates based
on matesal from the GESMO
proceecing. “ From these estimates the
Heanng Board found per-reactor costs
of reprocessing and weste management
to be on the order of ten percent of the
total costs for building acd cpezating an
individual reactor. The Board coacluded
that such custs were not prohibitive.
Recommesndations. page 58.

Comments by the State of New York'
challenged the Board's conclusion that
establishing fuel cycle costs at a few
percest of total generating costs sufficed
to demonstrate economic feasibility. !’
New York cited testimony by its own

-witnesses asserting that the economics

of nuclear power are precarious and that
back-exd fuel cycle costs will tip this
doubtful balance against the nuclear
option. This evidence, New York
concluded. “mandates a fiading of
economic infezsibility of the back end of
the uranium fuel cycle.”

The Commission believes New York
missed the distinction between the
broad issue of nuclear power economice
and the much narrower guestion of
economic feasibility of specific models
for waste management and
reprocessing. Whether nuclear power is
good busizess is not an issue in this
rulemaking. The fuel cycle rule will be
used only when someone has decided.

*Ceaeric Eavironmental Statement oo the Use of
Recycle Plutonium in Mixed Oxide Fuels ia Light
Water Cooled Reactors. NUREC-o02 August 1978

"' Also. dunng the bearing and in 2 separate
motien Lled before the Commismon on December
18 1878 New York. logpther with Wisconun aad
Chia usged that dollaz value impacts shouid be
brought withia the scope of the S-3 procaeding The
matter of dollar value ecomomic mmacts is separate
from the issue of economic feasibility. The
Commuasion made clear eariier in an order issued
Februasy 9. 1978 Docket RM-50-1, that this
rulemakiog “wes not lntended to encompanss a foll

- econamic analyns lending 1o iackimon of economic

costs in the wanium fuel cyche raie.” The Order left
open the posability that the detailed economuc cove
of the fuel cycie might be desit wich in 4 leter
genenc ' The w0e will refer the
States’ motion lo the sta® for treat=ent as 2 petton
for ndemaning purvuaat 10 10 CFR 2002 (o tae
extent that fuel cycie dollar vaise unpmcts are
relevast 10 the coat-beneft balanee for a rescior
they may at presest be conmdered in individual
licecsmg rrocredings.

righty, or wrongly, that nuclear poweris
sufficenty viabie ecopomically to
warrant applying for a reactor license.
Once the reactor hes operated. back-end
fuel cyle activities must be carried out, .
whatever the cost. This ruemaking
acdressed the environmental impact of
those activities based on methods and
facilities which could oa tecznological
grounds reasonably be employed. The
economic feasibility question. comectly
identified by the Hearing Board. is
simply whether these methods might be
s0 outlandishly expensive that there will
be a “major incentive forreducing
[costs] at the expense of increasing the

. radioactive efduents above the values

* * *in Table 5-3." Recommendasions
rage 58. The Coramission believes that
the fuel cycle cost estimates armived at
by the Hearing Board took adequate
account of matters in controvessy aacd
provided a reasonable basis for the
Board's conclusion that the staif's
models are economically feasible iz the
sense described above. ' .

5. Waste Management and Diszosel.
In determining the impacts associated
with waste managemen: and disposal
the staff assumed that high-level waste
(or reactor spesnt fueltreated as waste)
would be stored iz intesim facilities
(vater basins and retrievable suzface
storage facilities) for about twenty yeass
axd thea disposed of by busial ina
bedded salt geclogic repository.? The

"*The Board's cost estizales toak inte sceoust
New York's vigorous objection to the staTs use ol a
10 percent discoum rate. The compeied a
range of estmated fuel oycle costs basec on rerum
on investment of 2 anc 0 percent supgesied by New
Yotx as more realistic. and based it judgment op
a2 overEl con esumate lecpe enouss 16 inciude Se
upper limit of the Tange. The Bowrd aiso noted s
View L2l costs of decommuissionung & PoOwes
reacme & zaierof CanUosersy al Le beanag aze
faclity-specfic and should be &oasidered (s
indnidcal reesios Y rether Gan mchuded
among ie costs of the Ml cycls sctmues which
are the sudiect of the geneste rule. The Comumissean
finds the Board s reascning comect an this powt and
confirms that reactor decommissioning costs are not
relevant to this rulemaking.

"Dhe progaz= dintmmpblhﬁbp
geologic disposal is in broad outline the same waste
mazagement model considered 1o the ongizal iuel
cycle rulemaking but the record developed in the
present proceeding s far more extensive
pariculasly with respect disposal. Dr. Paizmaz'y
festinory at the onginal milemaking iz 1993
consisted largely of & desespticn of a proposed
remevable surface storage facilisy for conunvousiy
monitored intenn siorage. Coccerning ultizate ;
Sisprsal without furtter surveillance. Dr Ptunan
noted Hhat @ major effort was underway tg
determine whether disposal i bedced salt was
scceprable. but be did not descride e concept ia
any detail. lrconrest NUREC-18 Section “
provides v 30-pege quantiative discuryion of
dizposal of long-Uved wastes in & bedded sait
reposidory. with Glations 1o mery relevest techoueni -
documents prepared since 197 The bedded nait
concept wae discussed extensively in wrmnen ang
oral lestimony st the heanny. For exemole. the
Board's ormd examizanom of wierees boes the

Footnotes continued on next Page
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for waste disposal. That kind of
judgment is m the first instance to be
made by the Department of Energy and
will be subject to further review in a
Commission licensing proceeding when
a particular proposal comes before us
Nor is the Commission making
judgments in this proceeding as to the
likelihood of waste disposai bemg
accomplished safely. That issue has
been addressed separately by the
Caommission.® p

Furthermore, the Commission intends
in the near future o conduct 2 generic
proceeding to reassess the outlock foz -
the avalability of saie waste dispasal
methads in Light of new data and recent
deveiopments in the Federal waste
management program. **

I view of the uacertainties noted -
regarcing waste disposal. the questicn
then arises whether these uncertainties
can or should be reflected explicitiy in
the fuel cycle rule. The Comumission hras
concluded thai the rule should not be so
modified On the individual reactor
licensing leve!l, where the proceedings
deal with fuel cycle issues only
peripherally, tbe Comrezission sees no
sdvztage im having licensing boards
repeatedly weigh for themselves the
effect of uncertainties on the selection of
fuel cycle impacts for use in cost-benefit
balancing. This is a generic question
properly dealt with in this rulemaking as
part of choosing what impa~  lues
should go into the fuel cycle rule The
Commission concludes, baving noted
tha! uncertainties exist, that for the
limited purpose of the fuel cycle rule it is
reasonable to base impacts an the
assumptios which the Commissios
believes the probabilities-favor fe., that
bedded-sal: repositary sites can be
found which will provide effective

® 42 Foc. Reg 3439 july 5.1977. See alsc Notura)
Resowrcer Detanse Council v. NAL SA2 F. 2d 160
{2d Ciz. 1878}

*The inmed for this edioy 8
the B.C Crouit » remand w0 the Commission of
Stcte of Munowsoia v. NRC. Nos. 75-1280 and T8~
20320 (May 231979 (10 connder whether there s
reasonacie asswance wat an off site sworage
solunon far nuclear wasies will be avaiabie by the
yeurs 200008, tue expuation dedes (or Leenses of
certan nuclear plants where e Cammission has
gracted permuls 0 expand ca-eite spemt [uel
capacies and | ot whether there is ressonadle
ssvwance at the fuel can be stored safely at the
site beyond those dalas A cootinuwng reassessmant
of the Comumismon s views 0o waste disposal is panrt
of the cemmitnen: which the Comzission bas made
to Congresa. The faal [RC report which was
ovailal e 1o the fuel cycle ruemaking participants
on'y a1 e ciose of the ruie=akiung and only i drah
form. will be part of the new wformauan whick
Coman.as.0n will der o (s reas L The
Commussion will men unce at a later date the
spec:fic procedures 1o be sdopied lor tus
proceecing and ils precise scope.

isclation of radicactive waste from the
biosphere.¥ .
Assuming an initially suitabie site is
found. the Board noted that particular
cencern had been expressed regarding
the possibiliy that heat reieesed by
radicactive decays in the waste migh?
alierconditions in the salt so es to give
access to water and pramote migmation
of the waste. As the Board points out iz
its recommendations. bowever, the
average texmperature nses in the salt
will depend on the density of waste
emplacement Increasing the amount of
land committed to the repository
reduces this deasity and may be
expected to be an eJective measyre for
meeting concerns about temperature
efects, During the proceeding the staff
proposed a modification to Table -3 -
taising the acreage commitied 1o waste
disposal. This modification is included
in the table adopted as the final rule
Even alloving for some eventual
leakage of water into the repository,
information in the record indicates that
transport of mateniais outof the
repogitory area would take lens of
thousands of years. The caly apparent
natural mechanisms cited which might
Teasonably cause majos reieases
involved very low probability
catastrophic events such as & large
metecr strike on the repository or
formation of new geoiogic faulting
intersecting the area. Releases trough
accidential intrusion by mes remain
possible but in the Cammis<on's view
unlikely since casual intrusions should
be virtually impossible and sites should
be selected in areas ofiering litte
incentive for deliberate mtrusion in.
search of natoral resources. Given the
stall's assumption that voiatile Sssion

products are totally released before the

repasitory .s sealed, the Commission
finds the taking post-sealing reieases as
zero does not significantly reduce the
overall conservatism of the table. -
In summary, the Commission
conciudes. based on the above
cansideratons and the more detailed
analysis given in the Board's
recommendations. that the stafTs model
for assessing impacts of waste disposal

T Even U contrary 10 the evidence mr the recore
and e Commusson s expeczaton beddedsalt
repositanes adould citmatery be found sot
sdequate: the suong iocentive ta deveiop soand
wase dupossl methoar gnd the major effort now
direcied (0 this poml make it Lkely that 2 means of
tffectve noiaton weil be (ound amoay the mamy
peoiopc disposal lechmques bemg considersd. The
IRC Report (see note 24 above) noles on page 3 that
“increased levels of sapport . . . and broader range
of disciplines wvoived bave led to # greany
increased accumdanon ol koowiedze within the
[wasie management! prograre. The carvent rate of
Frow of koowleage @ wery larye™

is reasonable and adequate {or the
parposes cf the fuel cycle ruie.

¢ Reprocessing The reprocessing
alternative considered in this
proceecing isvoived reprocessing of
spent fuel for purposes other than
recycle of plutonmius * ks copsidering
this alternative, the Commission
expresses no view on the lixelhood that
such reprocessing will take place.
Under tiis aiternative the staff assumed
that spent fuel after 160 -days cocling at
the reactor would be shipped to a moded
reprocessing facility, where tae
uramium. plutonium. and fisson
Purex solve= extarsiion process oo
three liguid fracione The c=aium
woulcd be converted to uramiem |
hexafluoride for recycling at an
enrichment plant. The piatoniom. still
coxiaimng about Sve percest of the
fission products to deter diversion,
would be converted to pintcaium oxide
and packaged for disposal in a Federa!
waste repository. The high<evel liquid
waste (HLLW). containing the bulk of
the Ession prodocts. wouid be stored up
te Sve vears in tanks and then calcined
and formed into glass for repository
disposal. -

No significant question was raised at
the hearing regarding the staif's choice
of processes, but considerable
controversy arose concerning the stafTs
assumption that the performance of the
model facility would show & significant
improvement over previous commercial
reprocessing expenence. The only
commercial expenence in the United
States with reprocessing spent uranium
oxide fuel from light water reeclors was
obiained at the-Nuclear Fuel Services
plamt (NFS) in West Valley. New York.

™ On December 20 1877, i resperse to Presmdent
Cartery nuciearnon-proiferaton palicy. the
Comumission ‘srminated proceedings oo pending o¢
furure pluionium recycie-reiaied Lcense
appricatons and halied proceedings en the Genenc

Ervronmental Statement on Mixed Ovide Fuel
(CESMO) 1o determune upder waat canciton
uranum and plulonum might be recycied fom
spent Light water reactar fue! and ladacated inia
fresh muxed ox:ice fuel on a wide szale In the
Matrer of Mixed Oxide Fuel & NRC a1 (1977). See
also 7 NRC M1 (1978).

" The Commiasion s rstractions 1 te S-3 Board
of January 28 1578 (Communoner Clinsky
dissenting] coted that “Althougs the ‘once-through’
fuel cycies currenty the reference case for United
States policymmaking purposes. the possbiiity of
some formm of reprocessiny for waste nassgement
purposes is no! exciuded and therefore the
Commissian decded that this allersative shouwd be
included as well The Commission paid parucular
attenton to the fact that e spent fuel processing
surveyed in this proceeding would t~a! plutoniuzm
soiely a3 & waste prodnct and woold 2ot make
plutonium available in a form setabie for uws- as
reactor fuel The Commismcr emphasizad Sat itg
refusel to cut beck the scope of the foel cycle
rulemaking s mor o be nlowed o comuert thig
ruiemaking 7t 4 CESMO proceecizg ~
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TESTAIET TS DASAC UDON COMDUSUON O BQuvad’ | COR! I0F POwe’ Deneralon .

F1.2 peciant FOM NALIN DAS UBe BNC XOCRS
It 13 so ordered.

For the Cummission.
Sarcuel . Chilke
Secretary of the Commission. >

Dated ot Washington, D.C. this 27th day of July, 1979,

Furthermore, | think that the Commission
goes 100 far in terming its assumption that a _
“bedced salt repository or its equivalent will
be found™ to be a “judgment.” | think that
littie mere can be said by & prudent
regulitory agency at this time in the face of
this rezord and the general uncertainty than
that the direction of current federdl programs
maaes & bedred salt repository a responsible
work:ng assumption for NEPA purposes. That
is really all that | thunk the staff tesumony
supports.? .

\More sesously. | conunue 1o disassociate
myseil lrom the opiimistic assessment of the
wasie management program cited by the
maiority thalis in 42 Fed Reg. 34391.° In July
1677, the Comumission reached a sweeping
conciusion on the sufficieacy of what then
pessed for a waste management program
without benefit even of a notice and comment
proceeding. never mind » formal review. For
tras S:tatement of Considerations o reference
that denial of a requerted rulemaking as an
expression of a Commission view on the
safety of @ waste repository proceeding is
procecural farce of a low order. It should not
be done here. esnecially in light of the
commitment 10 & new genenc proceeding.

As 10 reprocessing. | have concluded that
Cemmissioner Gilinsky was in many respects
correct in iy dissenting views from owr
Jaruary 26. 1978 Memorandum on the scope
of thrs rulemaking Nevertbeiess. the record
has now been bwit on what may be an
unlikely case. and it seems to me the

"Transerpl p. S04, 578
*\Memorancdum and Order. p. 41,

Commission’s decision so circumscribes it
Yat the worst harms foreseen by
Comaussioner Gilinsky cannot result from
any responsible reaciag cf the current
Statemest of Considerations.

By memorandum of January 26. 1678 1o the
Fuel Cycle Rulemaking Hearing Board. the
Commussion ordered that the Board entertain
requests {or cross-eaamination of particular
witnesses on specific factual issues where 3
showing could be made with particulanty
that this procecure was necessary for an
adeguate record. While the Commission left
the gecisicns ot cross-examination to the
sole descretion of the Hearing Board. it
expected that the Heanng board would apply
the procedures “in 8 sensitive and carefu)
fashion so as to assure the ventilation and
consideration of waste management issues
called for in NRDC v. NRC, 547 F.2d 833 (D.C.
Cir. 1978)." ] dissented from the extracrdinary
discretion delegated to the Board and the
restnctive cntena for cross-examination.

The Board was neither sensitive nor careful
in its decision to deny all cross-examination.
Rather than assunng the ventilation and
consideration of waste management and
disposal issues, the Board stified full
expleration of crucial and difficult subjects
even when the stall, to its credit. did not
object.

The denial of cross-examination on twe
particular issues serves to illustrate the
consequences. The Sierra Club sought to
cross-examine several witnesses on the _
release of technetium from the waste

menzgement and dispesal fuel cycle

{acilines. The Board denied the request in
general terms. * stating that many of the
matters were not invoived in this proceeding
er not in sericus dispute. Moreover. the Board
said its review indicated that each subject
was “fully ventilated” through cther
procecures. The Commission’s finding on
technetium rejects these conclusions of the
Board. The Commission found that
technetium releases should be iscluded in
Tehie 5-3. However, because there was not
sufficient evidence in the record to derive a
release figure. the Commission ordered that
the issue be litigable in individual
proceedings. Thus the Commission. contrary
to the Boord. viewed the release of
technetium both as being insuffcienty
senous dispute and so inadeguately
ventilated as to reguire further litigation )

By avoicing a full record on tecanetium, the
Board has shown the futility of the
Comsmission’s procedural shoricut As I noted
in oy lanuary 26, 1878 dissent, the delays
caused by withholding cross-examination can
far exceed the “deleys” inherent in cross-
examination. The issue of technetium reiease
now may be litigated in »very individual
licensing proceeding. Inytead of being cross-
examinec once. stafl witnesses are
potentally subject to cross-examination in
many proceecings, with licensing boards, thé
Appeal Board. and possibly the Commission
reviewing the record of each case.

Tie Board also refused to ailow cross-
examination regarding the uncertaintes of
becdded salt as @ wasie medium. This refusal
was particularly unfortunate since. as noted
by the petitioner for cross-examication, it
came immediately afier the DOE Task Force
on Nuclear Waste Management siated it was
“aware of scientific issues concerning the
acdequacy of salt as suitabie geclogic mediim
for emplacement of concentrated waste
exhibiting high surface temperstures.”
(Report of Task Force for Review of Nuclear
Waste Managgment. U.S. DOE at! 8, February
1578).

One of the issues on which NRDC
reguested cross-examination was the staf’y
lack of analysis of media other than salt
Now. without this inquiry. the Commission
makes @ “judgnent” that an "equivalent™ to &
bedded salt repository will be found. This
statement rests on some stalements from the
IRG Report. issued after the hearing was
over.* Thus the Commission has, through the
dubious procedurai device of its “irrevocable
deiegation.” treated a suborcdinate board like
@ distant and separate part of the government
and has thereby cost itself any chance to
correct the waakness of the record.

In refusing to permit cross-examination on
waste disposal. the Board has kept perfect
the past record of the Commission's
obsessive need not 1o know about the
uncertainties regarding its waste disposal
assumptions. While continuing 1o express
“confidence” that the wastes can and will be
disposed of salely and while judging that a
becded salt repository or its equiva ent will

“Memorandum and Order. May 4. 1978

'Report io he Premident by the Interagency
Review Gooup on Waste Management, TID-20442
Marh 1878,

-



