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CAEROENT SAnTRENL wAS aETON QFFCE
CADEITILD "0 THE DI TRIEY OF COLVmBiA Ban

M-, Edson G. Case
Acting Dirzsctas
£2ice 0f Nuclear Reac:
Regulatisa -
U.S. Nuclear Regulatory
Commission
viashington, D.C. 205353

Dear: Mr. Case:

By let:zer dated liovember 15, 1577, Dr. Robert G.

Asperger 'e:-es.e‘ t%at the Directer of luclear Material

Sa‘es ty ané Sa. esuards, the Director, Office of Iaspection
and Enf:::eze“-. 2=é the Director cof Nuclear Reactor Regulaticr
*immediately suspend ard, after approgriate hearings, revoke®
Censtruction FPer=it No. CPPR-87 issuec iLc The Detroit Edison
Comgany for the EInrico Fermi Atomic Power 2lant, Oait No. 2
("Fermi 2").l/ ©Or. Asperger's cla:m is based on the argument
that Detroiz =dicon has viclated specific Commission regulations
by a "sale” of an undivided 20% ownership interest in Fermi 2 2/
to Northern Michican Electrical Cocperative, Inc. and Wolverine
Electric Cooperative, Inc. ("the Cocpe'a:;ves').

i/ Although Dz. Asperger refers in his recuest to
“Fermi $1°, we assume he is referring instead toc Fermi 2.

2/ This transaction is fully described in the document,
“Participation ag-eement between The Detroit Edison Company
and Northera Michigan Electzic Cooperative, Incorporatec and
Wolverine Eleciric Cooperative, Incorporated”, Feb. 1977
("Pacticipaticn Agreecent”) filed with the Comaissicn on
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Dr. Asperger's recguest places primary reliance

on 10 C.F.R. § 50.80 (1977). We respectfully scbtmit that

§ 50.80 does not support Dr. Asperger's request, and
accordingly, his reguest should be denied.

Section 50.80(a) provides:

No license for a precduction or utilizatien
facility, or any right thereuncer, shall be
transferrec, assigned, or in any manner dis-
posed of, either voluntarily or involuntarily,
directly or indirectly, through transfer of
control of the license to any person, unless
the Ccomission shall give its consent in
writing.

In our view, this section applies to the transier
of cperating licenses and rights derived thecefzom. It has
no applicaticn tc the present situaticn which invclves a
conditional sale of minority ownership interests in a yes-
to-be cempleted pcwer reactor. Unlike § 185 of the Atomic
Enezgy Act, 42 U.S5.C. § 2235 (1970), which deems a "constructicnh
permit . . . to be a ‘license'",l)/ Part S0 of the Commission's
regulations, does not similarly define the word "license".
To the contrary, Part S50 makes specific and separate references
to construction permits and operating licenses. Comoare 10
C.F.R. § S0.10(a) with § 50.10(b); § 50.22 with 50.25; see
§5 50.30(a), 50.%0. wnere the Ccmmission meant t2 incluce
*construction pesmit” within the term “license”, it did so
explicitly. See 10 C.P.R. § 2.4(i). The fact that the
Commission specifically cdefined the word "license" to include
"construction permit™ in the very next section of its regulatiorns
following § 50.80 emphasizes this distinction. See 10
C.F.R. § 50.8)(8)(1).

Section 50.80 finds its statutory base in ¢ 184

of the Atomic Energy Act, 42 U.S.C. § 2234 (1570). wWhere
relevant, § 184 provides:

No license granted bhereunder and no right to
utilize or produce special nuclear material
granted hereby shall be transferred, assicned
©r in any manner disposed of, either voluntarsi

Ly
or involuntarily, directly or indirectly, tarous

|

3/ The Atcmic Energy Act does not provide, however, tha:t a
*license” includes a “"construction pesmit".



trans®es of control of any license to any person,
unless the Ccmaission shall, after securing full
information, find that the transfer is in
accorzdance with the provisicns of this Act,

anéd shall give its consent in writing.

Thus, the “rzight” referzed to in 10 C.F.R. § 50.80(a) is a
shorzthand expression for the "right to utilize . . . special
nuclec- matesial.” The zight to utilize special nuclear
material in a reactor sinply coes not arise under a constructicn
perzait. 7o the cont:a:y, it canrot Se conferzed until the
award of an operating license Manifestly, noc such right in
Ferm=i 2 was or could now be transficrred by Detroit Edison to
the Coogperatives. )
Regardless cf the cdefinitions c¢f "license" and
"'gbt in 10 C.F.R. § 50.80(a), the regulation prosccibes
only the ssansler of such licence or right “through (the]
t:ansfe: e control 0f ¢the license.” Sinmilacly, § 184 of
the Act proscribes the '*'sns er of control of any license”
The Joi : C-unz::ee or. Atomic Energy repor: on this s c**cn
explained that "(s)ecticon 184 prohibits any license from
being ::a-s ezzed . . . unless the Commigsicn £inéds that th
ransfer is in accordance with the provisions of the Act.”
S. Rep. No. 1699, 834 Cong., 2d Se.s. 23 (1554), resrinted
1n I Leg slative HRistory of the Atomic Enesgy Act of 1554
Y349, 776 (1955). The Commission has on at leas:t one occasion
erphasized that § 184 is concerned with the control of the
license. See letter Ironm Ernst Volgenau, ;:ec:sr, Cffice
of Inspecticn and Enforcement to MAr. George G. 2ipf, Chairman
and President, Zabcock and Wilcox Ca. (lay 9, 19”".

Whatever minority ownership interests in Fermi 2
ltizazely be transi ferred to the Coccocperatives, 4/
s clear that such interests exterd only to the Zfacility

£ and not to the “"license”. See2 Participation Agreenent,
2.1, 2.3, 2.4. The Participation Agreement expressly
rovides that Detroit Edison will have scle resgonsibility

4/ The Par t-czpatxon Agreement (Y 9.5) contains a specific
condition subsecuent which will veid the entize transaction
if the Cocpera:ives fail to obtain required Commission "licenses".
Because the issue of amending Constructicn Permit CPPR-87 to
include the Cooperatives as pa:..a. co-cwness ©f Fermi 2 s
now pending before the Atomic Safety and Licensing Board, thi
cendition to the transfer has not yet been satisfied,
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