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ensure that this action did not have a chilling effect on the willingness of
other licensee or contractor employees to raise perceived safety concerns.
HL&P responded on August 21, 1992, and stated that it disagreed with DOL's
decision. HL&P's letter indicated that the individual had omitted information
about previous jobs and termination from previous jobs on his access
authorization request. HL&P said "The number and adverse nature of the
omissions resulted in the HL&P Access Program Director’s determination that
the omissions were willful and, the:ofore, raised serious questions regarding
the individual’s reliability and trustworthiness.” HL&P also said, "A recent
review by HL&P confirms that the decision in this case is consistent with
prior HL&P access authorization/denial decisions in similar circumstances."

At the outset, it should be made clear that we do not intend to penalize HL&P
for reconsidering an access authorization decision it had previously made.
Indeed, under NRC's regulatory requirements, licensees have an obligation to
reevaluate earlier decisions to authorize unescorted access whenever they
obtain information that casts serious doubt on the trustworthiness of an
employee and employees are not shielded from such reconsideration simply
because they engaged in protected activities. However, while the willful
omission of material information on a request for unescorted access is a
consideration in determining whether to deny or revoke unescorted access, we
are unconvinced, based on the information contained in the O report and the
apparently reasonable explanation that this individual gave for his omissions,
that the omissions in this case were the reason for the revocation of the
individual's unescorted access. Rather, based on the circumstances of this
case and Ol's findings, we believe that the individual’s unescorted access was
revoked because he engaged in protected activities.

This conclusion is strengthened when we consider the inconsistencies in the
manner that you had treated previous cases associated with the revocation or
denial of unescorted access because of the omission of previous employment
information. Based on the Ol report’s statistical information covering a
period from January 1, 1991 to March 19, 1992, your Access Program adjudicated
11 cases that considered revoking or denying an individual’'s unescorted access
based on the omission of prcviene amployment information. Of these 11 cases,
no individual's access was revoked following an earlier grant of access,
although 7 individuals were denied access during the initial access decision
process and 4 were granted access despite the omission of previous employment
information. A closer examination of this information revealed that the
unescorted access denials were for omission of previous misconduct (1),
previous fitness-for-duty problems (2), previous denial of unescorted access
at another nuclear facility (2), omission of previous employment (1), and
falsification of educational information (1). In addition, a review of the
four adjudications that resulted in an individual’s unescorted access being
granted revealed that two of these cases involved individuals that had
unfavorable employment histories, with one individual failing to disclose that
he was discharged for cause three times from previnus employers and a second
individual failing to disclose that he was discharged twice. We do not
consider that the discriminated individual’s omission of previous employment
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information was significantly different from the omissions of the individuals
whose unescorted access was granted.

HL&P had earlier considered information supplied by the individual to the
effect that his employment had been terminated by another NRC licensee and
determined that the individual could properly be granted unescorted access.

It was only upon learning that the individual had filed a 10 CFR 2.206
petition directed to activities at STP, that HL&P decided to review its
earlier access authorization decision for this individual. From the
information available, it appears that this additional review and HL&P’s
subsequent prompt revocation of the individual’s unescorted access were a
direct result of the individual's having engaged in a protected activity. We
have therefore concluded that the decision to revoke this individual's
unescorted access was motivated by his identifying safety concerns to the NRC
and not because of the omission of previous employment information; but for
his having engaged in such protected activities, the individual's access would
not have been revoked. Thus, the NRC has concluded that HLAP violated the
provisions of 10 CFR 50.7 which prohibits discrimination against employees who
engage in activities of this type.

The NRC considers all violations of this regulation significant, particularly
when, as was the case here, management employees above first-line supervisors
take discriminatory action against an individual who engaged in activities
protected by statute. To reflect the seriousne;s with which NRC views such
infractions and the unacceptability of these actions, the violation in the
enclosed Notice has been classified at Severity Level II, in accordance with
the "General Statement of Policy and Procedure for NRC Enforcement Actions,"
(Enforcement Policy) 10 CFR Part 2, Appendix C. In addition, in order to
determine whether separate enforcement action should be taken against the
managers who were most directly involved in making the decision to revoke the
individual’s access, the NRC is issuing Demands for Information to two HL&P
employees, who at the time of the violation were the STP Licensing General
Manager and the STP Nuclear Security Department Manager.

The NRC recognizes that HL&P has recently taken a number of steps to improve
its nuclear-safety related employee concerns program, now called the Nuclear
Safety & Quality Concerns Program (NSQP), and to better ensure that STP
employees will feel free to raise concerns without fear of retaliation from
supervisors or managers. These steps, which have been discussed in public
meetings and described in correspondence between HL&P and the NRC, include:
the conduct of an independent assessment of the employee concerns program;
actions to assess and improve the climate for raising concerns; sensitivity
training for current and new supervisors; the hiring of a rew manager of the
NSQP who reports directly to the Group Vice Prec““ent, Nu '#:,; the
establishment of an employee advocate or ombuds =: position ¢ part of the
NSQP; training of concern evaluators in relatiic 1 persons raising concerns
and investigative techniques; the establishmeni an oversight panel (o
review the adequacy of concern evaluations and re:.ponse to concerns; and
several additional administrative and procedural steps to enhance employee
confidence in the program. As you indicated in your February 11, 1994 letter
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to the NRC describing these enhancements, the overall effectiveness of these
changes cannot be measured immediately.

To emphasize the high level of importance that the NRC attaches to
establishing and maintaining an environment in which employees feel free to
raise concerns without fear of retaliation, and preventing acts of
discrimination against employees who raise concerns about licensed activities,
I have been authorized after consultation with the Commission, to issue the
enclosed Notice of Violation and Proposed Imposition of Civil Penalty in the
amount of $100,000 for the Severity Level 1I violation discussed above and in
the Notice.

The base value of a civil penalty for a Severity Level Il violation is
$80,000. The civil penalty adjustment factors in the Enforcement Policy were
considered. Although we considered mitigating the penalty on the basis of
your recent efforts to improve the employee concerns program, these actions
were not taken in a timely manner with respect to the violation that is the
subject of this enforcement action nor have you taken corrective actions in
this case. Consequently, no adjustment was made for corrective actions. Your
prior performance, overall and in the discrimination area has not been good.
Relative to the issue of overall performance, the NRC has issued four
escalated enforcement actions in the last two years. The most recent SALP,
issued on October 21, 1994, did not address your performance in the area of
your employee concerns program; however, a diagnostic evaiuation and Region IV
special inspections at STP found weaknesses and performance problems in that
program. In view of these indications of poor performance, escalation of 50%
of the base civil penalty is warranted. The other adjustment factors in the
Policy were considered and no further adjustments to the base civil penalty
were considered appropriate. Application of the adjustment factors,
therefore, would result in an adjusted civil penalty of $120,000. However,
this Severity Level Il viciation is a single violation. The statutory maximum
civii penalty for a single violation is $100,000; consequently, the civil |
penalty for this violation will be limited to $100,000. |

You are required to respond to this letter and should follow the instructions

specified in the enclosed Notice when preparing your response. Since the NRC
enforcement action in this case is being proposed prior to a decision on this
matter by the DOL's administrative law judge or a final decision by the
Secretary of Labor (SOL), you may delay submission of the response as

described in the enclosed Notice until 30 days after the decision of the DOL's
administrative Taw judge. In addition, you may delay payment of, or response

to, the proposed civil penalty until 30 days after the SOL’s final decision at

which time you may alsc supplement your earlier response. Notwithstanding the
information and corrective actions you previously submitted in regard to this

matter, in that portion of your response which describes corrective steps you

have taken, you are required to describe any additional actions that you plan

to take to minimize any chilling effect arising from this incident.

In addition, pursuant to sections 16lc, 16lo, 182, and 186 of the Atomic
Energy Act of 1954, as amended, 10 CFR 2.204 and 50.54(f), in order for the
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Commission to determine whether your license should be modified or other
actions taken, you are required to submit to the Director, Office of
Enforcement, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,
within 30 days of the date of this Demand for Information, in writing and
under oath or affirmation --

A description of the current employment duties and responsibilities of
Richard L. Balcom and William J. Jump. Is Mr. Balcom involved in NRC
licensed or regulated activities in his current position? Is Mr. Jump
involved in NRC licensed or regulated activities in his current
position?

2. An explanation as to why the NRC can have confidence that the licensee
will ensure an environment that is free from harassment, intimidation,
and discrimination, both in general throughout its organization, and in
particular with Mr. Balcom and/or Mr. Jump involved in NRC licensed or
regulated activities in the future at HL&P.

3. An explanation as to why the NRC can have confidence that Mr. Balcom
and/or Mr. Jump will comply with NRC requirements should they be
involved in NRC licensed or regulated activities in the future at HL&P,

Copies of the response to this Demand for Information should also be sent to
the Assistant General Counsel for Hearings and Enforcement at the same address
and to the Regional Administrator, NRC Region IV, 611 Ryan Plaza Drive, Suite
400, Arlington, Texas 76011.

In accordance with 10 CFR 2.790 of the NRC's "Rules of Practice," a copy of
this letter and its enclosure will be placed in the NRC Public Document Room.

The responses directed by this letter and the enclosed Notice are not subject
to the clearance procedures of the Office of Management and Budget as required
by the Paperwork Reduction Act of 980, Pub. L. No. 96-511.

incerely,

L 77l B ou

mes L. Milhoan

eputy Executive Director

or Nuclear Reactor Regulation,
Regional Operations and Research

Docket Nos. 50-498, 50-4%99
License Nos. NPF-76, NPF-80

Enclosures:
(1) Notice of Viclation and Proposed Imposition of Civil Penalty
(2) Synopsis of the Ol Investigation
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cc w/enclosures:

Houston Lighting & Power Company

ATIN: James J. Sheppard, General Manager
Nuclear Licensing

P.C. Box 289

Wadsworth, Texas 77483

City of Austin

flectric Utility Department
ATIN: J. C. Lanier/M. B. Lee
721 Barton Springs Road
Austin, Texas 78704

City Public Service Board

ATTN: K. J. Fiedler/M. T. Hardt
P.0. Box 1771

San Antonio, Texas 78296

Newman, Bouknight & Edgar, P.C.
ATTIN: Jack R. Newman, Esg.
1615 L Street, NW Suite 1000
Washington, D.C. 20036

Central Power and Light Company
ATTN: G. E. Vaughn/T. M. Puckett
P.0. Box 2121

Corpus Christi, Texas 78403

INPO

Records Center

700 Galleria Parkway
Atlanta, Georgia 30339-5957

Mr. Joseph M. Hendrie
50 Bellport Lane
Bellport, New York 11713

Bureau of Radiation Control
State of Texas

1100 West 49th Street
Austin, Texas 78756

Office of the Governor

ATIN: Susan Rieff, Director
Environmental Policy

P.0. Box 12428

Austin, Texas 78711

cc w/encls: See Next Page
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cc w/encls: (Con’t)

Judge, Matagorda County
Matagorda County Courthouse
1700 Seventh Street

Bay City, Texas 77414

Licensing Representative

Houston Lighting & Power Company
Suite 610

Three Metro Center

Bethec.a, Maryland 20814

Houston Lighting & Power Company
ATTN: Rufus S. Scott, Associate
General Counsel

P.0. Box 61867
Houston, Texas 77208

Shaw, Pittman, Potts & Trowbridge
ATTN: Joseph R. Egan, Esq.

2300 N Street, N.W.

Washington, D.C. 20037
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