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IN THE MATTER OF . DOCKET NO. 1A-94-011 "
DR. JAMES BAUER . ASLBP No. 94-696-05 EA

(Order Prohibiting Involvement,
in NRC-Licensed Activities)

ANSWER IN OPPOSITION TO NRC STAFF'S
EETITION FOR PARTIAL RECONSIDERATION

I INTRODUCTION

Pursuant to 10 C.F R.§2.771, James E. Bauer, M.D., (“Dr. Bauer), by and through his
counsel, Marcy L. Colkit, Esquire, and Jonathan P. Phillips, Esquire, hereby submits the
following Answer in Opposition to NRC Staff's Petition for Partial Reconsideration (“Staff"s
Petition™). In support hereof, Dr. Bauer states the following:
. BACKGROUIND

On July 29, 1994, the Staff of the United States Nuclear Regulatory Commission
("NRC Staff” or “Staff") filed its “NRC Staff Motion for Summary Disposition and NRC Suaff
Motion for Dismissal (“Staff"s Dismissal Motion™). In the Siaff's Dismissal Motion, the Staff
requested, tnrer alia, that the Atomic Safety and Licensing Board (“Board™) dismiss 2ight (8)
issues proposed by Dr. Bauer as central litigation issucs, Sge Staff's Dismissal Motion at 12-
17. Included among these eight (8) issues were |ssues 48 and 49 contained in the Joint Pre-

Hearing Report. See Joint Prehearing Report, June 24, 1994 (“Joint Prehearing Report™). :

" Issue 48 reads: “Whether the regulations in 10 C.F.R. Part 35 Subpart G “Sources for Brachytherapy ' apply to
the use of Iridium-192 as a seaied source in & brachvtherapy remote afterloader for the High Dose Radiation

Treatment of humans ('HDR') " Sgg Joint Prehearing Report at 6
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On August 29, 1994, Dr. Bauer filed his “Response to NRC Staff Motion for Summary
Disposition and NRC Staff"s Motion for Dismissal™ (“Dr. Bauer’s Response™.

On December 9, 1994, the Board issued its Memorandum and Order (Ruling on Pre-
Heaning Prediscovery Dispositive Motions (“Board’s Order™). In the Board’s Order, the Board
ruled, inter alia, that Joint Prehearing Report Issue Ne. 8 be amended to incorporate language
from Joint Prehearing Report Issues 48 and 49. See Board’s Order at 27 (“Because Bauer
Issues 48 and 49, in combination with Bauer [ssue 8, best articulate this ‘section 35.404(a)
compliance’ issue, we incorporate their essential elements into Issue 8."). Sgg also, Board's
Order at 30. As modificd by the Board, Issue 8 now reads:

“Regarding the use of Iridium-192 as a sealed source in a brachytherapy remote
afterloader for the High Dose Rad:anon treatment of humans (“HDR™):

2. Is 10 C.F.R. Pant 33, Subpart G, including the specific survey requirement
in section 35.404(a), applicable”

b. As a matter of law, does fulfilling any of the applicable survey
requirements in 10 C.F.R. Part 35, Subpart G, control and/or satisfy the
reasonableness standard in 10 C.F.R. §20.2017

See Board's Order at 30.

With regard to Joint Preneaning Report [ssues 48 and 49. the Board noted that those

WO issues present the questions

“. .. whether the provisions of Subpart G of 10 C.F.R. Part 35 apply
generally to the use of indium-192 as a brachytherapy remote afterioader sealed
source in human HDR treatments and, if so, whether the specific survey
requirement of 10 C.F.R. §35 404(a) applies to iridium-192 HDR treatments.”

Issue 49 states. “If the regulations in 10 CFR Part 35 Subpart G "Sources for Brachytherapy' appls 1o the use of
Indium-192 as a sealed source in a Brachyvtherapy after!oader of the treatment of humans (HDR) than whether
the specific survey of ten C.F R. §35 404(a) applies to Indium- 182 HDR." S¢e Joint Prehearing Report at 6
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Sze Board's Order at 26. The Board went on to note that “in the 0SC proceeding, we
dismissed *hese issues because we found that the matters they sought to raise were better
stated in other specified issues. Sgg [BP-94.2, 39 NRC at 26-27." Sge Board's Order at 26.

With regard to Joint Prehearing Report Issue 8, the Board stated that:

“. . whether compliance with 10 C.F.R. Part 35, Subpart G, and in

parucular section 35.404(a), would satisfy any survey requirement under 10

C.F.R. Part 20, including section 20.201, has been identified as an issue that the

party contesting the staff enforcement order wants to raise.”
Sge Board’s Order at 26. The Board went on to note that “(w]e found in the Q8C
proceeding that dismissal [of the issue] was appropriate because this marter was more clearly
articulated through other issues . . .” See Board’s Order at 26, 27.

Most importantly with regard (o Joint Prehearing Report Issues 8, 48, and 49, the
Board acknowledged that those 1ssues were 50 dismissed in the QSC proceeding because the
same issues were better stated elsewhere among QSC issues. See Board's Order at 26, 27.
The Board went on to state that, with regard 10 the instant matter:

“.. . Dr. Bauer has not incorporated all those other issues here. To

ensure again that the relevant issues for litigation are stated as clearly as

possible, in this instance we sanction a somewhat ditferent approach. Because

Bauer [ssues 48 and 49, in combination with Bauer Issue 8, best articulate this

‘section 35.404(a) compliance’ issue, we incorporate their essential elements

into Issue 8."

See Board’s Order at 27
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1. ARGUMENT

A. The Atomic Safety And Licensing Board's Modification
Of Joint Prehearing Report Issue 8 Satisfactorily Articulates
Those Issqes Set Forth Originally As Issues 8, 48, And 49

Qf The Joint Prehearing Report,

The Board's Modification of lomnt Prehenring Report Issue 8 satisfactorily articulates
those 1ssues set forth originally as Joint Prehearing Report Issues 8, 48, and 49. The Staff, in
Staff’s Petition states that “[t]he Staff agrees that the issue of *section 35.404(a) compliance’ is
appropniately articulated by the Board’s modification of Bauer Issue 8, subpart b and does not
object to its admission as an issue for litigation in this proceeding.” See Staff’s Petition at 4.
The Staff then goes on to contend that “. . . subpart a of Bauer Issue 8, which raises the issue of
whether Part 33, Subpant G, including the specific survey requirement of section 35.404 (a),
applies, in general, 10 HDR, does not clearly express t'ie “section 35.404(a) compliance” issue”
Sge Staff"s Petition at §.

Although quick to challenge subpart a of modified [ssue 8, the Staff can offer no
justification for its position other than variously formulated incantations to the effect that *. . .
Part 33, Subpart G, including the specific survey requirements of section 35.404 (4), as a
general matter, to HDR is not reicvant to this proceeding.” Sge Staff's Petition at 5. The
Staff"s position with regard to subpart a of the modified Issue 8 smacks of disingenuity,

particularly in light of the fact that the Staff has no obiection to subpart b of modified Issue 8.

It is the height of intellectual dishonesty to approve the language of subpart b pertaining to
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applicable survey requirements in 10 C.F R. Part 35, Subpart G. . ." without approving of
the language contained in subpart a pertaining to the determination of which survey
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juirements in 10 C.F.R. Part 35, Subpart G are applicable. Seg Staff’s Petition at 3

The Staff's intellectual dishonesty is made plainly apparent by the very fact that its
May 10, 1994 Order Prohibiting Involvement in NRC-Licensed Activities (Effecuve
Immediately) (“Staff’s Order™) does rely upon supposed improprieties upon the part of Dr
Bauer with regard to the conduct of radiation surveys

The Staff's Order claims that “Dr. Bauer had failed to cause a survey to be performed
which was required by 10 CFR 20.201 and which could have prevented the exposures.” Sge

Staff’s Order at 4. The Staff's Order also contends that Dr. Bauer failed to conduct a
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initial Staff’s Order in this matter in part upon Dr. Bauver’s conduct under the HDR license.,
including his supposed failure to conduct an adequate radiation survey, the Staff cannot now
be heard to claim that such behavior, and regulatory provisions whose interpretation may
dictate the propriety of such behavior, are suddeniy irrelevant.

The Board’s treatment of Joint Prehearing Statement Issues 8, 48, and 49, inciuding the
formulation of the modified Issuc 8, is well reasoned and keeps before the Board those issues
whose resolution will afford justice in the instant marter.

V. CONCLUSION,

For the reasons set forth above, Dr. Bauer requests that the Board decline to reconsider
its modification of Joint Prehearing Report Issue 8 and decline any invitation to delete subpart
a of modified Issue 8.

Respectfully submuitted,

\L&ﬂ U“
DATED: December 28, 1994 \)

JONATHAN P. PHILLIPS, Esquire
Ten Westwood Road

PO Box 1190

Pottsville, PA 17901-1190
Telephone: (717)622-5933

PA Atty. LD. No. 58359

Marcy L. Colkitt, Esq.

PO Box 607

Indiana, PA 15701-0607
Telephone: (412) 463-3570
PA Any. ID No. 53447

Anormneys for James E. Bauer, M.LD\
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

IN THE MATTER OF
DR. JAMES BAUER

(Order Prohubiting Involvement,

in NRC-Licensed Activities)

: DOCKET NO. IA 94-011
: ASLBP No. 94-696-05 EA

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing pleading was furnished to

the following by tclefax and U.S. First Class Mail, the 28th day of December, 1994,

G. Paul Bollwerk, 111, Chairman
Administrative Judge

Atomic Safety & Licensing Bd.
U.S. Nuclzar Regulatory Comm.
Washingion, DC 20555
Telefax: (301)415-5399

Dr. Charles N. Kelber
Admimstrative Judge

Atomic Safety & Licensing Bd.
U.S. Nuclear Regulatory Comm.
Washington, DC 205353
Telefax: (301)415-559%

Dr. Peter S. Lam
Administrative Judge

Atomic Safery & Licensing Bd.
U.S. Nuclear Regulatory Comm.
Washington, DC 20553
felefax: (301)415-5599

Office of the Secretary (2)

Artn: Docketing & Service Branch

U.S. Nuclear Regulatory Comm.
Washingwon, DC 20555
Telefax: (301)504-1672

Atomic Safety & Licensing Bd. Panel (1)
US Nuclear Regulatory Comm.
Washington, DC 20553

Eugene Hoiler, Esq.

Catherine L. Marco, Esqg.

Office of the Gereral Counsel
U.S. Nuclear Regulatory Comm.
Washington, DC 20553
Telefax: (301) 504-3725

Adjudicatory File (2)

Atomic Safuty & Licensing Bd.
U.S. Nuclear Regulatory Comm.
Washington, DC 20553

Office of Commission Appellate Adjudication
1J.S. Nuclear Regulatory Comm.
Washington, DC 20555
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JONATHAN P PHILLIPS, Esq
Marey L. Colkitt, Esq.
Counsel for Dr. James E. Bauer
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