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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFCRE THE COMMISSION
In the Matter of )
)
LONG ISLAND LIGHTING COMPANY ) Docket Nos, 50-322
) $0-322-OLA
(Shoreham Nuclear Power ) 50-322-0LA-2
Station, Unit 1) )

NRC STAFF RESPONSE TO
PETITIONERS JOINT MOTIUN TO STAY

. INTRODUCTION
On March 8 1991, Scientists and Engineers for Secure Energy, Inc. and
Shoreham-Wading River Central Schooi District (referred 1o collectively as
“Petitioners"), filed a joint motion to stay "or, if issued’, vacate’ the issuance of a
possession only license ("POL") for Shoreham; stay the above-captioned Licensing
Board proceedings; and "stay further NRC Staff review of pending applications for
license amendments, exemptions, and other form - of permission” regarding Shoreham.

Stay Motion at 1.2,

L' *petitioners’ Joint Motion To Stay Or Vacate License lssuance and Other
Matters" ("Stay Motion"). Since the Staff has not issued a POL to Shoreham, only the
Petitioners' stay request is addressed here.
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e 6 -
intermediate appellate courts and declare the NY Agreement void® Second, it is
conjecture to assume that the New York courts will find any defects that the parties
to the NY Agreement would not be able or willing to correct. See CLI-91-02, supra,
slip op. at 10. Third, it is conjecture to assume what LILCO's decision will be
concerning plant operations if the NY Agreement is voided. Fourth, the asserted
probiems with the hypothetical Shoreham reconversion envisioned by Petitioners are
conjecture based on no more than vague fears of what regulatory actions may or
may not be taken in the future.

In short, Petitioners' argument that they will suffer irreparable harm under the
AEA absent the requested stay is based on conjecture and provides no basis for
granting the Stay Motion.

Petitioners also argue that they will suffer irreparable harm under the National
Environmental Policy Act, 42 US.C. § 432], er seq. ("NEPA"), absent the requested

stay. Stay Motion at 16-19.7 Contrary to Petitioners' arguments (Stay Motion at

¥ In addition to affirming the lower court decisions, the New York Court of
Appeals may take any number of actions, including remanding some or all of the cases
for further proceedings. Since there are separate cases being reviewed (albeit with many
similar issues), each of which may be ruled on differently, the number of potential
outcomes is quite large. Petitioners in the state cases generally allege that the NY
Agreement violated New York constitutional and statutory laws, including the State
Environmental Quality Review Act, and that it invoived zbuse of the state's rate-making
powers. See Citizens For An Orderly Energy Policy, Inc v. Cuomo, 559 N.Y.S. 2d 381
(A.D. 3 Dept. 1990); J. Kenneth Dollard v. Long Island Power Authority, 559 N.Y.S. 2d
381 (A.D. 3 Dept. 1990); and Nassau Suffolk Cowractor’s Assn., Inc. v. Public Service
Commn., £59 N.Y.S. 2d 393 (A.. 3 Depi.. 2%0).

Y Petitioners cite Nllinois Commerce Commn. v. 1.C.C., 848 F.2d 1246 (D.C. Cir.
1988), as a basis for questioning the need to show irreparable harm when a stay request
is based on an alleged NEPA violation. Stay Motion at 16. The cited opinion merely

(continued...)






facts of this case. Accordingly, the Commission should find that this stay factor is
not met.

The only argument Petitioners make to show they are likely to prevail on the
merits, which is not addressed above, is a discussion of mathematical probabilities
associated with appeals in New York. Stay Motion at 22-25. There is no
substantive discussion of the merits of the New York appeals, and i1 is admitted that
an evaluation of the substantive likelihood of the New Y.k Court of Appeals
reversing the lower appellate court decisions, which uphold the NY Agreement 1o
close Shoreham, is "beyond the ken" of Petitioners' counsel. /d. at 24. Instead,
Petitioners rely on probability calculations based on general case statistics contained
in the 1989 report of the New York Court of Appeals' Clerk, but fail 1o explair
what relevance these statistics have to the substantive merit of the cases in New
York,Y let alone what relevance these statistics have to this proceeding. It can
safely be said that the New York Court of Appeals considers each case on its own
merits without any regard to how many reversals it has handed down in any given
year. Plainly, without having some knowledge ol the merits of the state appeals,
Petitioners' statistics are meaningless. The strained argument, based not on the

merits of the state appeals, but on questionable statistical extrapolations (Stay

¥ These interconnected cases share many of the same questions of law. It is thus
not surprising that the New York Court of Appeals, once it decided to review one of the
cases, would decide to review all of them. See n.6, supra.
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o 3 »
that agreement was not subject to Commission review, just as the administrative
proceedings Petitioners seek to stay are not subject to review by the New York
Court of Appeals. Even in situations involving review by federal appellate courts
of Commission or NRC Staff decisions, requests to stay the administrative actions
pending appellate review have been denied. Midland, ALLAB-395, 5§ NRC at 78],
sets out the United States Supreme Court doctrine that the mere grant of a petition
for certiorari does not act to stay the effect of lower court decisions, and on that
basis denies a raquest to suspend licensing board proceedines pending Supreme
Court review of related fuel cycle matters. Uranium Mill Licensing Requirements,
CLI-81-9, 13 NRC 460, 461 nd (1981), denied a stay request predicated on the
~round that review of the NRC's licensing requirements under the Uranium Mill
Tailings Radiation Control Act of 1978 was pending before a federal court of
appeals. Here, even though the Commission was aware of the New York state
court's having granted leave to appeal from the lower state court decisions at the
time it issued its most recent Shoreham licensing decision, the Commission saw no
need to discuss any comity concerns. CLI-91-02, supra, slip op. at 10 n.2,

The dezisions Petitioners cite do not support their comity argument, and were
based on circumstances inapposite 1o those here. Kaiser Steel Corp. v. W.S. Ranch
Co., 391 U.S. 593, 593-94 (1968), was a case involving water rights filed in federal
court under diversity of citizenship jurisdiction, and its resolution required the
interpretation of provisions in New Mexico's state constitution. The Court reversed
the federal appellate court's refusal to stay the federal case pending resolution by

the New Mexico courts of the state law issues, as those issues formed the crux of
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the entire case, Id. Similarly, Railroad Commn. of Texa. v. Pullmen Co., 312 US.
496, 497-99 (1941), involved an interpretation of a Texas statute upon which the
state railroad commission based its discriminatory order affecting passenger trains in
Texas. To avoid prematurely deciding federal constitutional questions, the Court
ruled that the Texas state courts must first be given the opportunity of interpreting
the state statute before federd imerpretation of that statute would be proper. Id.
A statement in Hagans v. Lavine, 415 US. 528, 548 (1974)4' explaining the
rationale of the above-illustrated rale governing pendent state law claims, is cited
by Petitioners in support of their comity argument, Stay Mo.,on at 13, but Petitioners
fail 10 explain how the NY Agreement's validity can fairly be viewed as a "pendent
state law claim" in this proceeding.

Petitioners faii 1o establish that comity concerns justify granting their requested
stay, and the Stay Motion should accordingly be denied.

m. CONCLUSION
Having failed to establish (a) that any of the four stay factors of 10 CFR.

§ 2.788(e) weigh in favor of . anting the requested stay and (b) that comity concerns

W The case involved & New York Staie regulation affecting the distribution of
federal funds under the Aid To Families With Dependent Children welfare program.
Hagans, supra, 415 U.S. at 530-31,
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justify granting the requested stay, the Commission should deny Petitioners' Stay

Moeotion.

Respectfully submitted,

T

John T. Hull
Counsel for NRC Staff

Dated in Rockville, Maryland
this 25th day of March, 1991
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