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initial decision which precludes the NRC staff from issuing

at this time a full power operating license for the William
H. Zimmer Nuclear Power Station.1 Insofar as here

relevant, the Board determined that the offsite emergency
response plans for the plant fail to provide adequately for
the evacuation of nearby schools surrounding the plant site.
The board ordered additional hearings to follow the final
assessment by the Federal Emergency Management Agency (FEMA)
of the adequacy of revised emergency plans. For the reasons
detailed below, we affirm the decision with certain

modifications.2

LEP-82-4&, 15 KKRC 1549. The Board denied applicants'
motion for reconsideration and clarificatipn except as to
one matter not in issue on this appeal (i.e., the
conditional authorization of a fuel loading and low power
operations license). LBP-82-68, 16 NRC ____ (August 24,

1982).

2 On November 12, 1982, the Commission ordered the
immediate suspension of safety-related construction work on
the plant (CLI-82-33, 16 NRC ). The suspension order
continues in effect. Until it is lifted, the plant will
remain unfinished and inoperable.
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Regulatory Scheme for Emergency Planning

Under Commission regulations, no operating license for
2 nuclear power reactor can issue unless the NRC finds that
there is reasc nable assurance that adequate protective
measures both on and off the facility site can and will be
taken in the event of a radiological emergency. 10 CFR
50.47(a) (1). With regard to the adequacy of offsite
emergency measures, the NRC must "base its finding on a
review of the Federal Emergency Management Agency (FEMA)
findings andéd determinations as to whether State and local
emergency plans are adequate and whether there is reasonable
assurance that they can be implemented." 10 CFR

50.47 (a) (2).°

3 Section 50.47(a) (2) reads in full as follows:

(2) The NRC will base its finding on a review of
the Federal Emergency Management Agency (FEMA) findings
and determinations as to whether State and local
emercency plans are adequate and whether there is
reascnable assurance that they can be implemented, and
on the NRC assessment as to whether the applicant's
onsite emergency plans are adequate and whether there
is reasonable assurance that they can be implemented.

A FEM2Z finding will primarily be based on a review of
the plans. Any other information already available to
FEMA may be considered in assessing whether there is
reasonable assurance that the plans can be implemented.
In any NRC licensing proceeding, a FEMA finding will
constitute a rebuttable presumption on questions of
adequacy and implementation capability. Emergency
preparedness exercises (required by paragraph (b) (14)
of this section and Appendix E, Section F of this part)

(FOOTNOTE CONTINUED ON NEXT PAGE)



Central to the develcpment of offsite emergency
response plans is the concept of emergency planning zones
(EPZ).4 The regulatory scheme contemplates the
establishment, for planning purposes, of two such zones: a
plume exposure pathway (plume) EPZ, a more or less circular
area extending approximately ten miles from the plant, and
an ingestion exposure pathway (ingestion) EPZ, a similarly

3 The plume EPZ is

cshaped area with a fifty mile radius.
concerned principally with the avoidance in the event of a
nuclear facility accident of possible (1) whole body
external exposure to gamma radiation from +he plume and from
deposited materials and (2) inhalation exposure from the

passing radiocactive plume. The duration of those exposures

could vary in length from hours to days. The ingestion EP2Z

3 (FOOTNOTE CONTINUED FROM PREVIOUS PAGE)
are part of the operational inspection process and are
not required for any initial licensing decision.

4 See 10 CFR 50.47 and Part 50, Appendix E. See also
"Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in Support of
Nuclear Power Plants", NUREG-0654/FEMA-REP-1, Rev. 1
(November 1980); and "Planning Basis for the Development of
State and Local Government Radiological Emergency Response
Plans in Support of Light Water Nuclear Power Plants",
NUREG-0396/EPA 520/1-78-016 (December 1978).

> The precise area for each type of EPZ is determined on a
case-by-case basis in relation to local emergency response
needs and capabilities as they are affected by such
conditions as demography, topography, land characteristics,
access routes, and jurisdictional boundaries. 10 CFR
50.33(g) and Part 50, Appendix E, n.2.



is established primarily for the purpocse of avoiding
exposures traceable to contaminated water or foods (such as
milk or fresh vegetables), a potential exposure source that
could vary in duration from hours to months. NUREG-0654,
supra, at 8-13 and Appendix 5. See also 10 CFR 50.33(g).

The range of poscible serious accidents is guite large,
extending from an accident in which little or no radiation
is released cffsite to one in which significant offsite
radicactive releases might result over a period of time.
Thus, emergency planning must provide for a variety of
protective measures including sheltering, evacuation and the
possible use of blocking agents such as potassium iodide ~--
the overall objective being the avoidance of as much

radiation expcsure as possible. Id. at 5-15.

II.

The Factual Setting

A. The Zimmer nuclear power plant is situated on the
east bank of the Ohio River, near Moscow, Ohio, in Clermont
County. Directly across the river to the west lies
Pendleton County, Kentucky and, 1.5 miles to the north,

Campbell County, Kentucky.6 Owing to the facility's

6 Clermont County Radiological Emergency Response Plan at
I-1 (September 1981); Campbell County Radiological Emergency
Plan at II-1 (October 1981).



location near the OChio-Kentucky border, a serious
radiological emergency could have direct offsite
consequences in both states.

The issues on appeal involve emergency planning and
preparedness in Clermont County, Ohio and Campbell County,
Kentucky, and center upon the ability of those counties to
effect a timely evacuation of school children in the event a
nuclear accident necessitates such action. Clermont County
has three school districts within the plume EPZ:
Bethel-Tate with three schools (elementary, middle and high)
clustered on a site about 10.6 miles from the plant;
Felicity-Franklin with a similar school arrangement about
7.5 miles from the plant; and, closest to the plant, with
four schools, New Richmond.7 Three of the New Richmond
schools, serving 1503 students from elementary grades
through high schocl, are located at one site some 6.8 miles
north-northwest of the plant. The fourth school in that
district, the Monroe Elementary School, is situated 5.0
miles north of the plant and has 549 students. Applicants'

Exh. 15, Testimony Relating to Emergency Planning

L Clermont County Radiological Emergency Response Plan ar
1I1=C=1.,



Contentions at 78-79; Clermont County Plan at II-I-21; Tr.
5636, 5645.

Nine Campbell County, Kentucky schools, six public and
three private, are within the plume EPZ. The total student
population is 4,347. Testimony of Campbell County School
Superintendent Sell, et. al., fol. Tr. 6371, at 3;
Applicants' Exh. 15 at 78-79. Of the public schools, the
nearest to the Zimmer facility is the A. J. Jolly Elementary
School, located about 3.5 miles away. A private school, St.
Peter & Paul Elementary, lies 4.5 miles from the plant.
These two schools have a combined enrollment of 283
students. Ibid. The closest of the remaining seven schools

is at a distance of nine miles from the plant. Ibid.

B. Each State and county plan makes provision for
learning of an emergency at Zimmer and disseminating that
information to various response organizations and to the
general public. The Clermont County plan calls for an
official at the Zimmer facility to contact sevcral major
response organizations, including the County Sheriff's
cffice, by means of dedicated telephone lines. Each of
these crganizations, in turn, alerts certain other

organizations and persons having a role in carrying out the



plan.8

The Clermont County Sheriff's office, for example,
is responsible for notifying at least thirty-one
organizations, including the County Board of Education, the
superintendents of certain of the school districts, the
County Engineer and the several fire and police departments
within the county. Clermont County Plan, at II-D-4 - II-D=-6.
The County Board of Education also has principal or
alternate responsibility for notifying the superintendents
of the various school districts. Id. at II-D-6, II-D-7.

The superintendents, in turn, must inform the schools within
their district. Id. at II-I-5. Communication with the
school districts and among the schools within a district is
primarily by commercial telephone.9 Public notification

is achieved through what is termed an integrated Prompt
Notification System, utilizing sirens, NOAA weather radios,
door-to~door verification and an emergency broadcast system

(EBS). Id. at II-D-2.

. Clermont County Plan, at II-D-1; Ohic Nuclear Power
Plant Emergency Response Plan at II-D-1 - II-D-2. 1In each
instance, if the recipient of the call does not recognize
the caller by voice, there must be a return call for
verification. Ohio Emergency Response Plan at II-D-1l.

s Information bearing upon the emergency may also be
transmitted to the schools over the National Oceanic and
Atmospheric Administration (NOAA) weather radio, a one-way
system. Clermont County Plan at II-D-6; Tr. 5878-79.



The Campbell County plan is generally similar in
structure. Initial radio (microwave) notification of an
emergency at Zimmer is received by the Campbell County
police dispatcher, who then informs the Director of the
County's Disaster and Emergency Service (DES) of the
emergency. Campbell County Plan at C-1 - C-4; Kentucky
Radiological Emergency Plan at C-2, C-3. 1In turn, the DES
alerts the County Judge/Executive and the Warning
Coordinator. As appropriate, the Warning Coordinator
contacts another twenty-two persons or organizations,
including the school superintendent and the county

¢ Communication with the schools is by monitor

schools.l
(one-way) radio. If evacuation of particular schools is

required, the superintendent will telephone bus drivers to
re .ort to those schools. Campbell County Plan at C-3 - C-4;
C-3-1. The public is advised throuch a prompt notification

system coneisting of sirens, NOAA weather radio and EBS.

Id. at C-3.

10 The plan here also requires calls from the Warning
Coordinator to be verified if the recipient does not
recognize the caller.
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The Licensing Board Decision

At the heairing below, intervenors Zimmer Area
Citizens-Zimmer Area Citizens of Kentucky (ZAC-ZACK) and the
City of Mentor, Kentucky challenged the adequacy and
capability of implementation of the various State and local
emergency plans submitted by the applicants.11
Considerable evidence on those plans was adduced, which
included the testimony of the FEMA employees who had
reviewed them. Following the hearing, the Licensing Board
resolved all of the claims in favor of the applicants except
for those relating to the just discussed plans for
evacuation of the affected schools in Clermont and Campbell

Counties.lz

The Board found that these plans did not
provide sufficient assurance that the persons assigned to
play a role in the accomplishment of an evacuation would

receive prompt notification of the emergency.

These included the emergency response plans of the
States of Kentucky and Ohio as well as those of Campbel !,
Pendleton and Bracken Counties, Kentucky and Clermont
County, Ohio.

1
"% In Commissicn practice, apart from matters raised by a
board under its sua sponte authority, only those issues in
controversy are considered in an operating license hearing.
See 10 CFR 2.760a and Part 2, Appendix A, Section VIII. At
the hearing below, a number of safety issues not involving
emergency planning for schools were also litigatecd. All
those issues were decided in favor of the applicants and

that disposition has not been challenged before us.
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The Board reasoned (and applicants concede) that during
an emergency the commercial telephone circuits, including
those serving the schools, likely would become overlocaded as
a result of heavy public usage and thus be unavailable for
official use. This is significant because the telephone
calls needed to alert tl.e various segments of the school
systems of the emergency might not be completed before the
requirement of public notification took effect. 15 NRC at

1570, 1592-93; Tr. 6542.13

In the Board's apparent view,
the provisions in the plans for NOAA radios, the emergency
broadcast system and other communication means did not
alleviate this concern because those alternatives lacked
two-way communication capability. 15 NRC at 1590-93. And,
in the Board's judgment, the communication problem was
compounded even further by the fact that plans had not been

developed for mobilizing buses and bus drivers if evacuation

became necessary and telephone service were unavailable.

13 Under 10 CFR Part 50, Appendix E, Section IV D.3, a
licensee must have the capability to notify responsible
state and local governmental agencies within 15 minutes
after declaring an emergency. The state and local agencies,
in turn, must have the capability to make a public
notification decision promptly on being informed by the
licensee of an emergency condition. The design objective of
the prompt public notification system calls for completion
of initial notification of the public within the plume EP2Z
within about 15 minutes of the local government officials’
receipt of notification of an emergency regquiring urgent
action.



12

For example, plans were not available, according to the
Board, for notifying bus drivers of an emergency while they
were en route or during their off-hours between the morning
and evening runs. Id. at 1570, 1593.

The Board also determined that there was a problem of
adequate resources associated with school evacuation. As to
Clermont County, the Board found that there was an
insufficient number of buses to evacuate simultaneously
all of the students in the schools at the New Richmond and
Monroe sites (located 6.8 and 5 miles from Zimmer,
respectively). Id. at 1594. As to Campbell County, five to
six buses are needed to evacuate the two schools within five

miles of the Zimmer facility.14

Only four drivers,
however, are available at the garage from which the buses
would ordinarily be dispatched, some eleven to twelve miles
away from those schools. Tr. 6394, 6409, 6419-20. The
Board noted that, under optimum conditions, one hour would
elapse between initial evacuation notification and the

boarding of the Jolly students on the buses. 15 NRC at

1595.

i As noted earlier (supra p. 7), the A, J. Jolly
Elementary School is located 3.5 miles from the Zimmer
plant; St. Peter & Paul Elementary school is 4.5 miles from
the Zimmer site.
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On the basis of these findings, the Licensing Board
concluded that it could not make the reasonable assurance
finding required by 10 CFR 50.47(a) (1) for a full power
operating license. I1d. at 1608. The Board, however,
offered the applicants the opportunity for a further hearing
upon additional development of the school evacuation plans.
That hearing is not to begin until (1) FEMA issues its final
findings on the adequacy and implementability of the State
and local emergency plans for Zimmer and (2) the parties are
given a reascnable opportunity to assess the upgraded plans,

the final FEMA findings, and the staff's assessments of

those findings. I4. at 1580, 1°
Iv.
The Appeal

Before us, the applicants dispute the Board's ultimate

conclusion that the Clermont and Campbell emergency response

15 The final FEMA findings represent the formal approval

by that agency of State and local offsite emergency plans
and preparedness for coping with the offsite effects of
radiological emergencies that may occur at nuclear power
facilities. FEMA's process leading to the issuance of{ final
FEMA findings includees initial review of the plans by one of
its regional offices, the conduct of exercises under the
plans, at least one public meeting in the vicinity of the
plant, and review by FEMA's national cffice. See FEMA
Proposed Rule on Review and Approval of State and Local
Radiological Emergency Plans and Preparedness, 44 CFR Part
350, 45 Fed. ggg. 42341 (June 24, 1980), republished for
comment, 47 Fed. Reg. 36386 (August 19, 1982).



plans are not now adeguate or capable of implementation with

respect to school evacuation. Their argument is essentially

twofold. First, they assert that, although the plans have
not been completed, "the fundamental planning concepts were
sufficiently developed at the time of the hearing to permit
an assessment of their adequacy and capacity for
implementation" and that "these concepts met all applicable
criteria." Moreover, they claim, there is no "impediment"
that would prevent the procedures already developed for
evacuation of school children from being completed in a
timely manner. Applicants' Br. at 26. Second, the
applicants maintain that the Board wrongly read into the
regulations a time limit for completion of an evacuation.
According to the applicants, there are no absolute time
limits imposed by applicable regulations or guidelines for
completion of evacuation from a plume EPZ should the
decision be made to take that step. Evacuation time limits
ané the assumed conditions on which the plans are to be
based must be left flexible, so the argument goes, because
(1) evacuation is only one of several dose saving options
for consideration in the event of a radiological emergency;
and (2) & decision to evacuate or not would be founded on
actual conditions at the time of the emeérgency such as
adverse weather, which could affect the time it would take

to complete it. Id. at 27-31.




claims of error. On

The staff endorses the applicants'
the other hand, intervenors ZAC-ZACK and the City of Mentor

support the Licensing Board's decision.

A. We agree with the applicants that emergency
response plans for a particular nuclear power plant need not
be in final form at the time an operating license
application is noticed for hearing. This conclusion follows
from the Commission's expectation that the "plans shall be

an expression of the overall concept of operation; they

shall describe the essential elements of advance planning

that have been considered and the provisions that have been
made to cope with emergency situations." 10 CFR Part 50,
Appendix E, Section III (emphasis supplied). This is not to

say, of course, that any plan, no matter how skeletal, will

m
Hh

uffice at this stage. For Appendix E further stipulates
that the plans submitted must include a description of their

contents "to an extent sufficient to demonstrate that the

plans provide reasonable assurance that adequate protective
measures can and will be taken in the event of an
emergency." Ibid (emphasie supplied). See also Southern

California Edison Co. (San Onofre Nuclear Generating

Station, Units 2 and 3), ALAB-717, 17 NRC ' fn. 57
(slip opinion at 66). (March 4, 1983).
The applicants are equally correct in their insistence

that the Commission's emerg=ncy planning requirements do not
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the area that might have to be evacuated, the greater the

importance of accurate time estimates.

B. These considerations preclude rejection of the
Licensing Board's determinations respecting the evacuation
of schools in the two counties in question.

1. Turning first to the matter of commuhications, the
applicants do not dispute that the telephone system might
well become overloaded during an emergency, thus impciring
its usefulness to emergenc: response personnel. They
contend, however, that "overlcading circuits at schools and
exchanges would not be a problem" because "public officials
could choose to delay public notification in order to assure
the orderly notification of the schools." Applicants' Br.
at 37, 40. But, as the Licensing Board pcinted out, upon
learning of an emergency at the plant, the responsible
governmental officials must be able to notify the public
within fifteen minutes. 15 NRC at 1570.17

It is highly unlikely that, during that brief interval,
all of the telephone calls to persons having an active role

in the execution of the plan could ke completed. As earlier

i See fn 13, supra. See aiso Southern California Edison
Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-680, 16 NRC ’ (slip opinion at 4-5) (July 16,
1982).




seen, each school within the plume EPZ has to be notified of
the emergency. Even if this were accomplished at an early
point in the fifteen minute interval, there would remain the
need for the school authorities to reech the bus drivers,
among others. Campbell County, ior example, employs
fifty-four school bus drivers, twenty-five of whom have
other employment. It operates fifty-eight regular school
buses, nine of which are held in reserve, and two special
buses for handicapped pupils. Under the Campbell County
plan, each bus driver has to be notified of the emergency by
telephone. Testimony of Sell, et al., fol. Tr. 6371, at
3-5., The communication problem would become further
exacerbated if a bus were in transit at the time. In such
circumstances, there is no means of communicating with the
driver by telephone. lglg.ls
In apparent recognition of this reality, the applicants
tell us that there are other possible means of communication
with the schools and bus drivers. They suggest, inter
alia, the reservation of a telephone line at each school
solely for the use of school officials, the use of NOAA

tone-alert racios and monitor radics capable of receiving

voice messages, two-way radios, pagers for bus arivers, and

18 The situation in Clermont County is not materially
different. See 15 NRC at 1592-93.
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even resdrt to the public notification system itself,
Applicants' Br. at 40-43. But there is-no evidence of
record that these alternative communication means will
actually be included in the plans. Nor is there any basis
for a present finding that the bus drivers and others needed
to carry out the school evacuation phase of the plans would
in fact receive prompt and accurate information of an
emergency to enable them to carry out their duties
efficiently.

There ie the added, and as yet unresolved, question of
whether bus drivers, who are in general part-time employees
of the school system, will in fact respond to their driving
duties in a radiclogical emergency. Although not in terms
of bus drivers, testimony adduced at the hearing below
suggested that approximately 95% of the volunteer life
equadsmen and 25% of the fire fighters, also volunteers,
would not respond promptly in the event of an accident at
Zirmer because they first would seek to insure the safety of
their own families. Testimony of New Richmond Life "~ ad
Assistant Chief Feldkamp, fol. Tr. 5467, at 2-3; Tr. ./.i.
At the very least, this evidence raises a serious question
as to whether bus drivers could be depended upon to carry
out their responsibilities in these counties in such an
emergency. At oral argument, staff counsel candidly
admitted that this aspect of the matter simply was not

considered below. App. Tr. 51.
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2. We turn now to the Licensing Board's conclusion
that there are insufficient buses to enable the simultaneous
evacuation of students from the four schools in the New
Richmond District (Clermont County) within the plume EPZ,
The applicants maintain that there is no regulatory
requirement for such simultaneous evacuation., As they see
it, the schools -- Monroe Elementary located 5 miles from
Zimmer and New Richmond Elementary, Junior, and High
Schools, located 6.8 miles from the plant =-- can be
evacuated in stages with priority given to the school
closest to the facility as buses and drivers become
available. Applicants' Br. at 43-44,

Although the lLicensing Board's discussion of the point
is rather elliptical, it does not appear that the Board was
suggesting that there is a rigid reguirement that, in all
instances where the evacuation of several schools in an area
is decreed, it must be simultaneously undertaken at each
school. Rather, as we understand it, the Board's concern
was directed to whether, in the absence of simultaneous
evacuation (because of the limited number of buses), all of
the students would be efficiently removed from the plume
EP2, We find that concern to be justified.

The New Richmond School District operates twenty buses,
each with a normal capacity of sixty-five students
(seventy~-one under overload conditions). Tr. 5641, 5688.

Collectively, these buses can transport at one time only



two=-thirds of the students at the four schools in question.
To avoid the need for double runs, the applicants inform us,
arrangements are being made with the neighboring West
Clermont School District to supply seventeen buses to aid in
any evacuation of New Richmond District schools.

Applicants' Br. at 43. (It would appear that at least nine
to ten buses in addition to the twenty now operated by the
New Richmond District are needed for the evacuation of the
four schools without double runs.)

But more is needed than this representation of ongoing
efforts to enlist the assistance of the West Clermont School
District in order to provide a basis for the "reasconable
assurance" finding required by 10 CFR 50.47(a) (1). To begin
with, no details describing the workings of any such
proposed arrangemc¢nt are in the record. Moreover, the
applicants have not demonstrated how, in the event of an
emergency at Zimmer, the West Clermont buses, together with
the drivers, would be first mobilized and then dispatched to
the New Richmcond schools some ten to fifteen miles away.
Applicants' Exh. 15 at 88-89. In this connection, a
preliminary evacuaticn time study of the plume EPZ for
Zimmer estimated that, given optimum weather conditions and
prompt notification to the public, the simultaneous
evacuation of the portion of the EPZ outward from Zimmer in
the direction of the New Richmond and Monroe schools

(containing about 13,200 persons including the school



population) would take about 2.9 hours. Clermont County

Plan, Attachment 1-2 to Sections II-I, at 1-2 - 1-3, 3-5,
5-14. But, without reasonable assurance of the availability
of an adeguate number of buses and drivers to accomplish
such evacuation, that time estimate is of little value for

dose saving decisional purposes.

3. In the present state of the record, the applicants
simply have failed to demonstrate either the adequacy of the
Clermont and Campbell County plans respecting the evacuation
of schools in the plume EPZ or the existence of reasonable
assurance that the plans can be implemented. Once again,
this is not to say that the plans must be complete in all
their details. But they must at least be sufficiently
ceveloped for the Board to be able to conclude that the
state of emergency preparedness provides "reascnable
assurance that adequate protection measures can and will be

taken in the event of a radiological emergency." 10 CFR

50.47(a)(l). See also San Onofre, ALAB-717, supra, 17 NRC
at , fn. 57. The evidence at hand is insufficient with

recard to (1) the adeguacy of the communications systems;
(2) the willingness of the bus drivers to respond; and (3)
the availability of needed transportation resources for the
New Richmond School District. 1In our view, the gaps are
simply too large to leave to a license condition to remedy.

The intervenors must be afforded an opportunity to test the
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revised plans in an adjudicatory hearing. It follows that
the Licensing Board committed no error in its ultimate
determination with regard to the school evacuation plans for

Clermont and Campbell Counties.19

C. What remains for consideration is the Licensing
Board's ruling establishing the bases for further hearings
cn the State and local government emergency response plans.

1. At the hearing below, several representatives of
FEMA testified extensively on the plans' adeguacy and
capability of implementation. See Testimony of Meyer, et
al., fol Tr. 6982. The Licensing Board, however, found that
their testimony was so "preliminary" and "conclusory" and
lacking in foundation that it should be discounted. 16 NRC

(slip opinion at 7-10). Stressing that its holding was

13 This emphasis on the need for sufficiently developed
school evacuation plans should not be taken as implying a
belief that, in the event of a serious accident, this
particular protective measure necessarily would have to be
invoked. To the contrary, depending upon their appraisal of
the situation confronting them, the responsible officials
might well decide that the better course would be to shelter
the students in the school buildings. Our point is instead
simply that Commission regulationes plainly require the
formulation of satisfactory evacuation plans as a part of
the overa.l emergency preparedness effort. Moreover, at
least if adecuately developed, those plans should aid
materially the making of an informed judgment respecting
which available protective measures are most suitable in the
totality of the circumstances attending the specific
emergency at hand.
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"limited to the facts of this case," the Board concluded it
could not authorize the issuance of a full power operating
license for Zimmer until FEMA's final findings on at least
the plans for the evacuation of the New Richmond District
and Campbell County schools in the plume EPZ were filed in
the proceeding and reviewed by the parties. According to
the Board, there is no other way in which it ~ould comply
with both the requirement of Section 50.47(a) (2) that it
base anv reascnable assurance finding of the adeguacy of
such plans on FEMA's findings and determinations, and the
hearing requirements of Section 189 of the Atomic Energy Act
(42 USC 2239). Id. at __ (slip opinion at 10-11).

The applicants urge, however, that the Licensing Board
misconstrued 10 CFR 50.47(a) (2) in concluding that the final
FEMA findings must precede the Board's ultimate disposition
of the school evacuation matter. The reguirement in that
Section that the Commission base its "reasonable assurance"
finding on FEMA's "findings and determinations," we are
told, imposes a duty exclusively upon the staff -~ here in
the person of the Director of Nuclear Reactor Regulation --
and does not call for further Licensing Board consideration.
Applicants' Br. at 8-17. 1Irn supporting the applicants'
position, the staff emphasizes that Section 50.47(a) (2) does
not by its terms limit the bases for the "reasonable
assurance" finding to FEMA's final findings. ©Staff's Br. at

30-31.



We acree with the applicants and staff to the extent

that Secticn 50.47(a) (2) does not require deferment of any
hearing on State and local government emergency response
plans to await FEMA's issuance of final findings on those
plans. Rather, what that Section contemplates is a
licensing decision based on the best available current

information on emergency preparedness. San Cnofre,

ALAB-717, supra, 17 NRC at __ (slip opinion at 63-66).2°
Indeed, a contrary interpretation of the Section would be at
odds with the FEMA/NRC Memorandum of Understanding and a

recent amendment to Section 50.47(a) (2). Ibid.21

0 Such information, of ccurse, must be sufficient to

allow a board to conclude that the state of emergency
preparedness provides "reasonable assurance that adequate
protective measures can and will be taken in the event of a
radiological emergency." See p. 15, supra.

1

“* The FEMA/NRC Memorandum of Understanding, inter alia,
describes the role of FEMA in Commission licensing
proceedings. 45 Fed. Reg. 82713 (December 16, 1980). It
provides that FEMA will make expert witnesses available at
these licensing proceedings and that it will offer its
preliminary views on the state of offsite emergency
preparedness based on plans currently available to FEMA. The
amendment to the Commission's emergency planning regulations
(47 Fed. Reg. 3023z (July 13, 1982)), provides that
emergency preparedness exercises are not required for a
nuclear power plant operating license decision but are
required prior to operation above 5% of rated power. 17 NRC
at (slip opinion at 64-65). The amended rule is now
under judicial review. Union of Concerned Scientists v.
NRC, D.C. Cir. No. 82-2053 (petition filed September 10,
1982).
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It appears, however, that the Licensing Board may not
have called for final FEMA findings as a matter of
regulatory reguirement. Instead, the Board seems to view
this as a means of assuring that the further developed
school evacuation plans would not be allowed to escape the
scrutiny of the intervenors, who had successfully challenged
the adequacy of the plans in their present form.

Although we are in sympathy with that concern, the
ruling went beyond the emergency response planning
regulatory scheme contemplated by the Commission. Unlike
the Board, we find no compelling need to await FEMA's final
findings before the resumption of hearings on the plans.22
In cur judgment, hearings may properly be held at such time
as the plans are sufficiently developed to support a
conclusion that the state of emergency preparedness provides
reasonable assurance that adequate protective measures can
and will be taken for the school population in the event of
a radiological emergency. On the record before us, we
cannot draw a bright line respecting how much plan

development will be enough for that purpose. That decision

22FEMA’s review of the State and local émergency response

plans for Zimmer is not expected to be completed until May
1984, after emergency preparedness exercises are conducted
in June 1983. Letter from Brian P, Cassidy, FEMA's Regional
Counsel, to Stuart A. Treby, NRC Assistant Chief Hearing
Counsel (November 3, 1982).




27

will have to be made by the Licensing Board upon hearing all
of the evidence (including the views of FEMA, the
intervenors and the staff) on the then current state of the

plans.

2. The applicants also complain of the Board's action
in granting the parties an opportunity to review and comment
upon the final FEMA findings. As they perceive the order,
it allows the parties to reopen the proceeding later, in
disregard of usual standards fcr reopening the record, on
matters already decided by the Board. In their view, the
Licensing Board's action was unprecedented and lacked
authority. Applicants' Br., at 18-19. The staff's view is
similar. Staff's Br. at 32-34.

Although the Board's ruling is open to the
interpretation given it by the applicants and staff, we do
not think that the Board intended that result. Rather, we
read the Board's ruling as entitling the intervenors
ZRC-ZACK and Mentor to a later hearing, without showing of
cause, only on matters dealing with the school evacuation
plans; a hearing on other matters raised by FEMA's final
findings would have to be justified under normal reopening
standards. At oral arcument, counsel for the intervenors
construed the Board's ruling in the same way. App. Tr.

104-06. Counsel for the staff now apparently accepts that



construction of the Board's ruling as the correct one. App.

Tr. 123-24.

The Licensing Board's June 21, 1982 decision is
modifieéd in accordance with the views expressed in Part IV

C, supra, and as so modified, is affirmed.23

It is sc ORDERED.

FOR THE APPEAL BOARD

C. J&an Shoemaker
Secretary to the
Appeal Board

3 Qur sua sponte review of the record on those matters
not embraced by the plicants' appeal reveals no error

warranting correctlve actlon.




